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TT"  ING  JAMES  departed  this  life  upon  the  twenty*  By  the  ccm- 
■■"^"  feventh  day  of  March^  in  the  year  of  Our  Lord  162  ;,  wmmiflTon*  of 
by  whofe  demifc  all  the  Juftices  patents  {a)  became  void ;  tcrmincd  by 
whereupon  Ki-ng  Charles  fignified  his  plcafure  to  the  Lord  the  crovn,  and 
Keeper,  that  all  in  judicial  places  mould  retain  them  as  kept  in  force 
brtore,  and  be  new  empowered.  And  accordingly  Sir  Poit.97,98. 
Randolph  Crew,  Chief  Juftice  of  the  King's  Bench,  (-)  ^y*'» 

"  165.  a. 

received  a  new  writ,  and  Sir  Henry  Hobart,  Chief  *•  J^IJ- *^* 

'  '  4.  Inn.  2$. 

Juftice  of  the  Common  Pleas,  a  new  patent,  and  were^^'^j^'^-** 
fworn    de  novo.       The    fame    day    alfo    Sir   Thomas  *♦* 
Coventry,  Attorney  General,  and  Sir  Robert  Heath, 
Solicitor  General  to  the  late  King,  had  new  patents  fent 
them,  and  were  again  fworn.  And  like  patents  were  made 
for  the  other  Juftices,  with  recital  of  their  feveral  places 
(as  they  were   in  antiquity),  and  of  their  removes   or 
changes.     Justice  Jones  was  fworn  one  of  the  Juftices 
of  the  King's  Bench,  and  Myself  (/»),  at  the  fame  time,  at  ^^^  cro.  jac 
the  Lord  Keeper's  houfe,  was  fworn  (again)  one  of  ^^'^^  ^^Ulcxo.  ^bxim. 
Juftices  of  the  Common  Pleas  ;  and  afterwards  the. other  ^* 
Judges,  as  they  came  to  London^  took  their  oaths  and  re- 
ceived their  patents  :  and  although  there  had  been  a  pro- 
clamation made^  that  all  the  Judges  might  hold  and  exe- 
cute their  fcvcral  offices  as  formerly,  yet  we  conceived  it 
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fafcfl  that  none  of  us  ftiould  intermeddle  until  we  were 
re-authorized  by  our  new  patents,  and  fworn  anew  («)• 


If  a  writ  for        This  vacation  Sir  John  Walter,  Attorney  to  Prince 

■the  creation  of 

aferjeantbe     Charks  before  he  was  Kinc;,  and  Sir  Thomas  Trevor, 

returnable  i«i-  *^ 

mt^aih  and    ^\^q  ^.^^^  Prince's  Solicitor,  were  appointed  theJCing's  Ser- 

the  fcrjeant  ap-  *  ^  i  i  o 

SanwUor*in*^*  jeants,  and  writs  diredled  to  them  returnable  in  Chancery  ; 
l^d^s^wom,    ^'l^o  thereupon,  in  the  vacation,  appeared  before  the  Lx)rd 

it  is  illegal. 
Jones,  (3. 

i.sid.  3.        Q^^]^  for  Serjeants,  and  then  alfo  fworn  the  King's  Scr- 


Keeper  at  his  houfe  in  IVeftmhiJlerj   and  there  took  the 
oath  for  Serjeants,  and  then  alfo  fworn  the  I 
jeaiits,  and  their  patents  were  delivered  them. 


The  ceremony         AFTERWARDS     SiR    HeNRY    YelVERTON    received    a 

feamT 'o"  ?hi  to  Writ  to  bc  Serjeant,  returnable  in  Chancery  die  fourth  day 
inafoiemii  of  May  (which  was  the  firft  day  of  the  Term),  with  a 
therefore  their  warrant  alfo  to  be  one  of  the  Juftices  of  the  Common 
ihe.r  party.      Pleas  ;  and  thereupon  he  made  fuit  to  the  Chief  Juftice,  jj 

coloured  rohei  .    ,      t  1  •  1  1         •  r  ■ 

trom  s^rjtamn.  that  fac  might  havc  his  robes  and  coif  put  upon  him  in  the" 
«i,V<'' is  not  to  Treafury  of  the  Common  Pleas,  and  be  difpenfed  with 

bedifpenfcd   *  .  ,  . 

with.  for  returning  in  his  party-coloured  robes  from  Serieants- 

Poft.67.  37$.  o  r       -f  J 

Inn  to  Weftminfter,  as  the  manner  is  of  new  ferjeants. 

The  twelve  Upon  this  occafion,  all  the  Juftices  and  Barons  met  at 

i"te\t"ce^*  Serjeants  Inn,  by  appointment  of  the  Chief  Juftice,  where 

Lfed^oITihir     Sir  Henry  Yelverton  then  fhewing  the  reafonablenefs 

«jeantf.  ^^  j^.^  rcqucft  (becaufe  by  the  fuddennefs  of  his  calling 

he  was  unprovided  for  the  folemnities),  cited  a  precedent. 


(•^  But  now  by  7.  k  t.  Will.  3.  c.  27.  1.  Geo,   3,   c.  3.     32.  Geo.  2,    c.  35. 

f^ai.  and  i.  Ann.  c  S.  evfry  commiffiony  2.  Geo.  3.   0.4.     5.  Geo.  3.    c.47.  and 

patent,  01  grant  of  any  cffice  civil  or  mi-  19.  Geo.  3.  c.  65.  by  which  the  commif- 

litary,   (hall    continue   in    force    for    fix  fiont  of  the  Jadges  /hall  remain  in  full 

months  after  any  demifc  of  the  crown,  force  during  their  good  behaviour,  not- 

pDltfs  it  be  made  void  by  the  fucceflbr  in  withftanding  the  demife  of  the  crown,  and 

the  me.m  time. — 2.  Hawk.  P.  C.    ch.  i.  th^r  fataries  fixed  and  made  payabU  inde- 

1 1».— >Sse  alfo  u.  U  13.  WUL  3.  c.  t.  pendent  of  ihc  king. 
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^  tr/e.tbac  8ir  Edwaud  Coke,  being  King's  Attorney,  w^ 
Biide  Seijeafit  and  Chief  Juftice  of  the  Common  Pleas, 
and  fworn  in  Chancery  the  lame  day,  and  then  his  robes 
and  coif  being  put  on  in  the  Treafury  of  the  Common 
Picas  by  Sir  John  Popham,  Chief  Juftice,  and  by  Sir 
Thomas  Fleming,  Chief  Baron,  he  was  led  in  his  pany 
robes  to  the  Common  Pleas  bar  to  make  his  count,  and 
there  took  the  oath  of  Chief  Juftice,  all  in  one  day  :  and 
be  JikewiTe  defired,  that  fo  it  might  be  done  to  him.  But 
all  the  Juftices  conceived  it  was  not  a  precedent  to  be  fol- 
lowed, being  part  of  the  ceremony  for  the  creation  of  Ser- 
jeaots,  which  ought  to  be  performed  in  folemn  manner  ; 
nor  could  it  be  convenient  to  fuffer  any  mor^  fuch  ex- 
amples. 

Therefore  they  all  refolved,  that  the  writs  of  the  faid  Th«  writ  for 

the  CI  cation  of 

Serjeants  returnable  immediate  to  appear  in  the  Vacation,  ■  fegcam  oujht 

^^*  Co  be  made  re* 

4ad  then  fwear  them  at  the  Lord  Keeper's  houfe,  was  not  tumabie  on  • 

d.iy  cerrain  v« 

legal  and  according  to  the  courfe  of  law ;  for  although  "»^  *«<* "« 

^  °      in  the  vatatin, 

the  Chancery  be  always  open  to  purchafe  general  writs,  P<^ft«»"- 
or  try  matters  of  equity,  to  have  writs  returnable  imme-^ 
diatey  yet  this  writ,  which  is  of  fo  high  a  nature  as  to  com- 
mand ad  comparendum  et  recipiendum  Jiatum  et  gradumSer^ 
v'untis  ad  legem,  ought  to  be  made  returnable  at  a  day 
certain  in  Term,  and  not  in  the  Vacation^  when, a  day  can- 
not be  prefixed  (as  of  ncceffity  ought  to  be)  for  the  per- 
foraiance  of  all  the  ceremonies  requifite  for  that  calling. 

Whereupon  they  moved  the  Lord  Keeper  to  have u the  crettion 

of  a  (Injeant  be 

ether  writs  direfted  to  them,  to  take  the  faid  eftate  and  v(»^»  ^  ^i 

be  raqnif^ 

degree^  returnable  in  Chancery  M17  the  4th,  being  the  firft  ^f^^^  totak« 

aad  d«pci;     I.  lid.  3, 

a  4  of 
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of  this  Term  ;  which  was  done  accordingly,  and  thcf  I 
fworn  there  by  agreement  amongft  themfelvcs  in  this: 
order : 

TheorderoC        FiRST,  SiR  ToHN  Walter,  who  had  a  Warrant  to  be.   i 
K^feJwT    ^^^  King's  Serjeant,  and  appointed  to  be  Chief  Baron  (ia  ^ 
•fwwncnt.       the  place  of  Sir  Lawrence  Tanfield,  who  died  the  ^ 
30th  of  yif/r// before). 

Then  Sir  Henry   Yelverton,   who  had  been  the 
King's  Attorney,  and  was  ancient  to  them  both. 

Laftly,  Sir  Thomas  Trevor,  who  had  alfo  a  patent  to 
be  the  King's  Serjeant. 

A  ferjcam  On  Tuc/doy  May  10,  in   the  fecond  week  of  the  Term, 

whom  the  king 

tntoMiito        the  faid  Sir  John  Walter,  being  of  the  Inner  Temple, 

create  a  jud^ 

eannoe^onno-SiR   Henry     Yelverton,     of  Grav's  Inn,    and    Sir  i 

tice  from  the  I 

chi^>fticc)    Thomas  Trevor,  of  the  Inner  Temple,  with  the  benchers, 

prtdife  at  the  '  r     7  j 

readers,  and  others  of  thofe  inns  of  court,  whereof  they 
refpeftively  had  been,  being  attended  by  the  Warden  of 
the  Fleet  and  Marflial  of  the  Exchequer,  made  their  ap- 
pearancc  at  Serjeants-Inn,  in  Fleet-Jireety  before  the  two 
Chief  Jiiftices  and  all  the  Juftices  of  both  benches.  And 
Sir  Randolph  Crew,  Shief  Juftice,  made  a  (hort  fpeech 
to  them,  and  (bccaufe  it  was  intended  they  fliould  not 
continue  Serjeants  to  pradife)  he  acquainted  them  with 
the  King's  purpofc  of  advancing  them  to  feats  of  judi-. 
cature,  and  exhorted  them  to  demean  themfelves  well  in 
their  fcveral  places.  Then  every  one  in  his  order  made 
his  tount^  and  deferues  were  made  by  the  ancient  Serjeants  ; 

and' 


bar. 
Port.  375. 


IN  TROD  U  GT  I  O  N» 

aiid  dieir  feveral  writs  being  read,  their  coifs  and  fcarlet 

hoods  were  put  on  them,  and  being  arrayed  in  their  brown- 

Wuc  gowns  went  to  their  chambers,  and  all  the  Judges 

to  their  feveral  places  at  Weftminjtet ;  and  afterward  the 

laid  three  Serjeants,  attired  in  their  party-coloured  roies,  at- 

N  tended  with  the  Marlhal  and  Warden  of  the  Fleet,   the 

r  fcrvants  of  the  faid  Serjeants  going  before  them,  and  ac- 

I    companiW  with  the  benchers  and  others  of  the  feveral 

I  inns  of  court  of  whofe  fociety  they  had  been,  walked  to 

.    Wifiminflery  and  there  placed  themfelves  in  the  Hall  over 

againft  the  Common  Pleas  bar. 


\ 


The  Hall  being  full,  a  lane  was  made  for  them  to  the  Prcf.10.Rtp.9f. 
bar;  then  (the  Juftices  of  the  Common  Pleas  being  only 
in  coun)  they  recited  their  feveral  countSy  and  feveral  de- 
fences made  to  feveral  counts^  and  had  their  writs  read,  the 
firft  and  third  by  Brownlowe,  the  chief  prothonotary, 
and  the  fecond  by  Goulston,  the  fecond  prothonotary. 


Sir  John  Walter  and  Sir  Thomas  Trevor  gave 
rings  to  the  Judges  with  this  infcription,  '^  Re^i  Lcji  //r- 
**  vire  Ubertas'* 

Sir  Henry  Yelverton  gave  rings  whereof  the  in- 
fcriprionwas,  *^  stat  lege  corona/' 

Prefently  after  (they  all  (landing  together)  returned  to 
Serjeants-Inn,  where  was  a  great  feafl,  at  which  Sir  James 
Lee,  Lord  Trcafurer,  and  the  Earl  of  Manchefnr,  Lx>rJ 
Pxelident  of  the  Council,  were  pr^fcnt. 

Upon 


Z  INT  ROD  UC  T  I  ON. 

Upon  Tburfdqy  the   12th  diy  of  M^^,  Sir  Henry 

Yelverton   was  made  Juftioe  of  the  Common  Pleas 

(being  the  fifth  Juftice) ;  and  the  fame  day  Sir  Joav 

mf^Rqi«3Q.  Walter  vt^s  fworn  Chief  Baron^    and  Sir  Thomas 

Trevor  ono  of  the  Barons  of  the  Exchequer. 


i 


WHEN 


werej^pers  ot  tne  ureat  beai,  juitices  or  Dotti 
Benches,  and  Barons  of  the  Exchequer. 


KEEPERS  OF  THE  GREAT  SEAL. 


T  tbe  beginning  of  the  mgn  of  Cbarks  the  firft,  John  Williams, 
Ufliop  of  Lincoln,  wat  keeper  of  the  great  feal. 

Upon  the  27th day  of  O^ber  following^  the  faid  bilhop  was  difcharged  ^o(L  1  %. 
:of  thacpfaKe,     And  upon   the  30th  of  the  fame   months   Sir  Tlmums 
Cwvemtfy,  Kmibt^  the  king's  attorney,  was  made  keeper  of  the  great  feal. 

Upon  the  14th  of  Janoary,    1*5.  Car.  1  •    the  faid  Sir  Thomas  CovtMtty  Poft.  s^j. 
departed  this  life:  and  npcm  the  i8th  day  thereof  Sir  Joim Finch,  chief 
joCoe  of  the  common  pleas,  was  made  keeper  of  the  great  feal* 

Upofr  the  19th  day  of  Jannary,  i6.  Car.  i.  Sir  Edward LittUton,  chief  Pod.  690- 
jniice  of  the  common  pleas,  was  made  and  fworn  keeper  of  the  great 
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Sir  Randolph  Crew,  ^Knt.  Chief  Juftice. 

Sir  John  Doderidge,  Knt. 

Sir  William  Jones,  Knt.  \  Tepees, 

Sir  James  Whitlock,  KnL 


1        v^^; 


p  ^        ,  .  IN  Michaelmas  Term,  2.  Car.  i.  Sir  Randolph  Cretu  was  amoired  from 

*      his  place  :  and  in  Hilary  Term  following.  Sir  Nicholas  HjJe,  Knight,  was 
made  chief  jullice. 

foft.  1*7.  Upon  the  nth  of  September,  4.  Car.  i.  Sir  John  Doderidge  died  :  and 

npon  the  9ih  of  Odlober  following.   Sir  George  Croke  was  removed  frooi 
the  common  pleas*  and  made  one  of  the  juilices  of  the  king's  beach. 

Poft.  125.  In  the  fumroer  vacation,  «i//«.  25th  Augufl,  7.  Car,  i.  Sir  NicboUsHydg 

died  :  and  in  Michaelmas  Term  following,  'viz,  24th  Odober,  SirThmat 
Richard/on^  chief  judice  of  the  common  pleas*  was  fworn  chief  jultice, 

roft.  i68.  Sirjawes  M'hiilock  died  in  the  fammer  vacation,  S.Car.  i.:  and  in 

Michaelmas  Term  following.  Sir  Rchert  Berkley y  Knight ^   and  the  kiog'a 
ferjeant*  was  fworn  one  of  the  JAiftices  of  the  king's  bench. 

PoiU  393*  In  the  Michaelmas  vacation*  10.  Car-  i.  Sir  Thomas  Richard/on  died.: 

and* 

P0A.403.  In  Eaftpr  Term,    11.  Car.  i.   Sir  John  Brampfton,  Knight,  wai  madt 

chief  juftice. 

Poft.  4*Q.  Upon  the  9th  of  December,  16.  Car.  1.  Sir  William  Jones  died  :  and 

in  Hilary  lerm  following.  Sir  Robert  Heath  wa«  fworn  one  of  the  jaftices 
of  that  court. 
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f«5- 


I     ^     } 

In  Hilatj  ▼acEtioD,  14.  Car,  1.  Sir  Ritkard  HtaHn  departed  tliu  life. 

In  Eiicr  Term,  t;.  Cor.  k  Bdmtmd  Metti^  feijcEot  it  kw,  w&t  fwarn 
c^ne  of  the  jiifticc«  of  the  common  pt»i» 

Sir  Ggerg$  Femsn  dk4  io  tilt  MIcEvaeioat  iracation,  10  the  fime  ytwt : 
ind  in  the  HiUry  Term  foilowitig,  £iApr^  f^er^  ierjciJit  at  law,  wai 
fwora  jiilllc«  of  Ute  comc&an  pleat. 


.  555,  507-  In  the  fame  year  mi  Term,  5j>  y<?i»  fimh  m%%  made  keeper  of  the 
%xfL^^Ul^^utfupr0i  znd  ^ir  Ednward  UttUttmt  KftightM  fotldtOf-getltrali 
wa^  then  made  chief  jultice  of  the  com  mo  a  pleai. 


In  Hilary  Terini  1 6.  Car,  t .  Sir  Kdward  Litthi&n  waa  made  kerper,  ut 
fitfra:  and  in  the  fame  Tcroi,  Sir  John  Manki^Ktsf^bt^  attorn ajr^gen era] ^ 
was  made  chief  jaltice  of  the  common  plcait 


/BARONS 


I    ^ii    ] 

JUSTICES  OF  THE  COMMON  PLEAS. 

I.  Car.  I. 


Sir  Henry  Hobart,  Knt.  and  Bart.  Chief  Ju/lice. 
Sir  Richard  Hutton,  Knt. 
Sir  Pi^ciis  Harvey,  Knt^ 
Sir  George  Croke,  Knt. 
Sir  Henry  Yelverton,  Knt. 


\jujik 


-.1 


IN  Michaelfflu  vacttioo,  i.  Car.  i.  Sir  Henry  Hobart  died  :    tnd»        Poft  at* 

Upon  the  laft    day  of  Michaelmas  Term,  2.  Car.  i.    Sir  Thomas  ?ofi,  ^%. 
RicbarJ/on,  Knight,   and  ferjeant  at  lavir,   was  made  chief  jaftice  of  the 
common  pleas. 

In  Michaelmas  Terra,   4.  Car.  i.  Sir  Georci  Crokb,  Knight^  ad-  Po(L  ti/, 
vanood  to  be  ju^ce  of  the  king's  bench,  ut/ufra. 

In  Hilary  Term,  5.  Car.  i.Sir  He/ny  Telvirton  died :  and  OSahis  Pw 
rificationis  following.  Sir  Humphry  Davenport,  Knight,  was  made  one  of 
the  juftices  of  the  common  pleas. 

In  Eafler  Term,   7.  Car.  i.   ^/>  Humphry  Davenport  was  made  chief  Poft.«ci«  * 
baron  of  the  exchequer  :  and  in  ^uindena  of  the  fame  Term,  Sir  George 
Vernon  was  removed  from  being  one  of  the  barons  of  the  exchequer,  to 
be  one  of  the  jaftices  of  the  common  pleas. 

In  Michaelmas  Term,  in  the  fame  year,  Sir  Thomas  Richard/on  ad-  Pofl.  %x^. 
vahced  to  be  chief  jaftice,  utfupra:  and  the  fame  Term,  vix.  27tb  Octo- 
ber, Sir  Robert  Heath,  Knight,  was  made  chief  juftice  of  the  common  pleas. 

Sir  Francis  Henley  died  in  the  fommer  vacation,  8.  Car.  z.  :  and  in  Poft.  26s. 
the  Michaelmas  Term  following,  Francis  Crawley,  the  queen's  ferjeantat 
law,  was  made  one  of  the  jollices,  &Cr 

In  the  fummer  vacation,  viz.  14th  September,   10.  Car.  i.  Sir  Robert  Poft.  375. 
fleath  was  difcharged  of  his  place  :  and  in  Tres  Michaelis  following,  Sir  J. 
Finch,  Knight,  of  the  king's  learned  counfel,  and  attorney  to  the  queen, 
w^  made  chief  jd  dice  of  that  ^ourt^ 


i  ^  J 


BARONS  OF  THE  EXCHEQUER. 


I.  Car.  I. 

Sir  John  Walter,  Chief  BarM. 

Sir  Edward  Bromley,  iCkr/. 
Sir  John  Denham,  Knt. 
Sir  Thomas  Trevor,  Knt. 


pufiices. 


SIR  Edward  Bromlyt  died  in  the  Cummer  vactdoD*  5.  Car^  i«  tiidPoft.S|* 
in  Michaelmas  Term  following.  Sir  Georgt  Fenrnt,  Knight^  was  made  one 
«f  the  barons  of  the  exchequer. 

tn  Michaelmis  Term,  5.  Car.  i.  Sir  John  Walter  was  commanded  top^ft.  ao|» 
Cirbear  the  exerci£ng  of  his  place ;  yet  held  the  fame  by  his  patent  until 
Ua  death,  being  apon  the  18th  of  November,  oxho  6.  Car.  i.  F.  205. 

In  Rafter  Term,  7.  Car.  1.  Sir  Humphry  Davenport,  one  of  the  juftices  YoSU  ^lu 
•f  iIm  common  pleas,  was  made  chief  baron,  ut/vpron 

tn  the  faftie  year  and  Term,  Sir  James  We/hn,  Knight,  was  made  one  poft.  axn 
of  the  barons  of  the  exchequer  in  the  place  of  Sir  George  Femon,  who  was 
ftdvaiBCed  10  the  Cbfinmon  pleas,  ut/upra. 

In  Hilary  Term,  9.  Car.  i.  Sir  James  Wefion  departed  this  life.  Poft.  33,. 

Tki  Eifter  Term,  10.  Car.  1.  RtcharJ  JFefton,  ftrjeant  at  law,  was  made  ibid. 
oae  of  tlie  btrona  of  the  exchequer. 

Itichard  fFtfton  remoired,  14.  Car.  i. :  and  in  Hilary  Term,  in  the  faAe 
year,  Edward  Henden,  ferjeant  at  law»  was  made  one  of  the  btroas  of  the 
^cbc^oer. 


Mantiffm. 


I 

I 


f       Mantijfa.     . 

13 AGE  18 1.'  The  Ki/ig  ^gainft  Sir  John  Eliot,  Denzill 
-*'  Hollis,  and  Benjamin  Valentine.  Notay  That  after* 
^^  '"•  Vards,  in-the  Parliament  17.  CUtr.  i.  it  was  refolved  by  the 
Houfe  of  Commons,  That  they  (hould  have  recompcnce  i 
for  their  damages,  loJlTes^  im.prifonments,  and  fufferings 
fuftained  for  the  fervices  to  the  Commonwealth  in  the 

Parliament  3 .  CaroU.     Fid.  poft.  foU  604,  605,  i^c. 

■ 

s«f.Com.Dig.     Page  296.  Refolutlon  upon  the  Cafes  of  Jdmiral  JurifdiSlidh. 
•itj^TY/***'  Notdy  Th^fewere  not  judicial  refolutions,  and  therefore  * 
*73.'^    ^*^^  ^ot  authentic.     Fide  an  ordinance  iz.ApriU^y  1647,  touch- 
ing the  fame, 

.:  •  •  .  .y\ 

.    Page  524.  The  Lord  SayeV  Cafe.     Nota,  The  refoluHon 
in  Mr.  Hampden*^  Cafe  there  cited,  was  adjudged  to  be 
agaiiaft  •  law,   and  repealed  by  the  ftatute  of  17.  Car^ 
"*  Vide  poft.  page  (^01. 
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1.  Car.  1.    In  the   Common  Pleas, 
Sir  Henry  Hobarr,  Knt.  Chfefjujlice. 
Sir  Richard  Hutton,  Knt.  -^ 
Sir  Francis  Harvey,  Knt.     {   ^  a^ 
Sir  George  Croke,  KnL       f  ^  -^'^^  * 
Sir  Henry  Yelverton,  Knt.  ^ 

Sir  Thomas  Coventry,  Knt.  Attorney  General. 
Sir  Robert  Heath,  Knt.  Solicitor  General. 


Hatnond  againft  Dod.  Cass  u 

DEBT  upon  an  obligation  conditional,  iieciting,  "  Whereas  On  acoUmnt 
"  fuch  copyhold  land^  were  to  be  furrcndcrcd  by  ji.  S.  at  for  ftnW  t^ty* 
«'  her  full  age  to  the  ufe  of  the  (kid  HamondznA  Gay^  and  ■^•''  '^  ^^ 
"their  heirs,  and  that  Gay  Ihould  pay  to  -'^^'^•w^  thirty-thrcc  P^*j;f ^^^^^^ 
**  pounds  at  fuch  a  day,  and  if  he  failed,  it  (hould  be  to  the  u£e  of  thlr  he  wai 
^*  Bamond  and  his  heiirs ;  it  was  conditioked,  that  if  the  faid  mt/^  without 
"  obligor  procure  the  faid  J.  S.  at  her  full  age  to  farrender  to  the  flw^^ng  thit  tc 
**  ufe  of  Hamond  and  his  heirs,  and  if  Hamond  and  his  heirs  might  ^^  ^^^i^jt 
*•  have  and  enjoy  the  faid  lands  to  him  and.  his  heirs,  that  then,  &c."  ^   '  ** "  **^* 

The  defendant  pleaded,  that  Gay  did 

pounds  ;  and  that  the  faid  ji.  S,  came  <  ^  ,         ^ ^ 

afterwards  at  fuch  a  court,  in  full  court,  did  furrender,  release,  and  Co.  Lit.  3S4.* 
tjuit  claim  to  the  now  plaintiff,  being  m  pofTefEon,  all  her  right,  8.Co.iio.b.i33, 
eftate,  and  intereft  in  the  faid  tenements,  &c.  and  that  the  plaintiff  ^^»  *^'- 
always  after  might  have  enjoyed  the  faid  tenements,  &c.  Cro.'r«c.  131. 

The   plaintiff  it^Wts^  qi49d  bene  tt  verum  eft  that  the  faid -<^.  5.  V5'4»5« 
iid  furrender,  Hcprout ;  but  that  afterward,  vi%,  on  fuch  a  day,  ^^^*  Wi2.»fj* 
the  faid  G^y  entered  and  expelled  him,  &c.    Whereupon  the  defen-  Xt\v,  3J! 

dant  demurs.  a.  Shower,  42  i. 

And  now  this  Term  it  was  moved  by  Athoe,  Serjeant,  that  \'  ^nd*?8o. 
Ais  replication  was  good,  without  (hewing  tliat  the  expulfion  was  3'  ^oj,  *,  j- 
for  title,  becaufe  by  the  obligation  he  hath  taken  upon  himfelf  to  2.  Vent.  6»/ 
defend  againft  all  titles.    Hde  2.  Edw.  /^^foL  15.     If  a  replication  «•  Lev.  83. 
fcc  not  good,  yet  if  the  bai  be  ill  in  fubftancc,  judgment  (JiaU  be  ^-  ^"^  ^^^ 
for  the  plaintifT.  3.  Co.  52.  Rid^u^afs  Cafe.  V.u^'uo'.f  13, 

But  IT  WAS  RESOLVED,  that  this  replication  is  not  good,i)e-  s-^ofn.T)\i. 
tmfc  he  hath  not  fhewn  that  he  was  eviiled  by  lawful  title  ;  for  ^'  ^5'  - 
Othcrwife  the  bond  doth  not  extend  to  it.     t'ide  Dyer^  328.  and  ,  ^Tcrm  Rep 
iS.i/w.S.  f.3.  B.R.67Z. 

%.  Term  Rep,  5S7; 

(4)%  S.  &  9.  Will.  3.  c.  If.  f.  S.  *•  In  **  deed,  or  writing:,  the  plamiiff  m«y  tiflgil 

*>V  aftiont  upon  boml,  or  on  »ny  penal  *'  as  many  breach<rs  as  he  thvli  think  fie.*' 

*'ftHn  for  non-pedormance  of  any  cove«  Vide  C«myn'$  Rtp.  3?$.     i.  Black.  Rep* 

*oiott  or  ajreemeitu  \m  any   indviifure,  ix^o.     Toogl.  50^    Cowj^  35;.  ^ 

<tO.  CA&^  B  It 


6  Eoflcr  Tcnn,  i.  Car.  r.     In  C.  B,  and  C.  S. 

SirJT^aftr-  j^  ^^^  ^^  ,^  HtLD,  tliat  tl:c  bar,  trr.  **  that  flic  furrcndcrcd 
^rtouiTfJ^*  "  '^^^  rckaicd  in  court/'  is  good  ajid  certain  cnougtH  according  to 
§0tiH  ujt.  ercT  common  intendment.  And  although  it  be  not  laid  that  Ihe  fur- 
ik  fufticieari.  rcr«J^rci  '*  to  tliC  ufc  of  the  plaintiff,"  yet  being  allcdged  to  be  fur- 
ceralr  IT  c »««'-  rendered  and  rcicared  in  court,  and  accepted  by  the  plaintiff,  and 
fofi.  ty  1^^  conitiTtrd  in  tlic  replication,  it  was  a  furrendcr  to  the  ule,  &c.  and 
Co.  Lrt,  3c->  a.    ^^  enough,  &C. 

a.  Cflu  133-  ^    Tifomt,  1st.     5.  C«in.  Di^  72.     Ccwp.  ftSi.   Dcvgl.  15JI. 

CAf  i.  Holme  aga},jjl  Lucas. 

A<i>eciir*tHC«a  A  SSCMPSIT,  The  declaration  and  writ  were,  •*  quid  cum  iif- 
^,rwffs  mifft  -n.  c«  diljatutfniC'*  to  the  plaintiff  in  fifteen  pounds  ;  in  confi- 
Siik^^T**  ^^^^^'^  whereof  he  aiTumed  to  pay  unto  the  plaintiff  the  find  fif- 
j,,,,^,^^  Itr.t  j>o  :nJs,  &c. 

riir  pwfi-  3:-  y-,^  defendant  pleaded  nfm,  aPicmpfit  \  and  found  for  the  plaintiff. 
It  was  now  moved  in  arreil  of  judgment,  that  this  declaration 
^"^zJ^^  ^'  ^'^^  g^^»  becaufe  it  is  generally  tndehitatns  affun.pjit^  and  doth 
cTo.  Jac.  >V7'  •*''*  "*-''^  ^'^*  what  caufe,  viz.  for  merchandize  fold,  or  money  lent, 
is^  ytt.  i4x«  or  for  other  cacfes  which  lie  in  contrad  :  for  if  it  were  indebitatus 
C'^,Vu.  t^'j.  by  judgment,  or  by  fpecialty,  which  lies  not  in  contra£t>  an  «/*» 
\t  *^  '?'  ptmffit  in  conildcrarion  tliereof  would  not  lie ;  becaufe  damages 
s^Jct\x^  recdrenrd  in  an  ajftimffit  cannot  be  a  bar  to  a  debt  upon  a  record  or 
t^^fmm.  yri.   fpcciaky. 

';5*^  ^^'  Hem DEK,  itrjcant^  fir  the  plaintiffs  agreed,  tliat  fuch  a  declara- 
4^»^A!k€.tA  ^'^^  ^^  ^^*  ^-"  good  H"  the  defendant  had  demurred  to  it :  but 
hving  now  pleaded  rrm  cjitrnp/it^  and  the  jury  having  found  ^od 
mffumfjit^  it  Ihali  be  intended,  that  lie  aflumed  for  fuch  a  debt  which 
fieth  in  ajiimlfit ;  and  tlicrefore  the  defendant  hath  made  his  de« 
claraticn  good.  And  as  to  this  point,  divers  precedents  have  been 
Jn  thi*.  court,  that  after  verdift  it  hath  been  held  good  ;  and  the 
plaintiff  had  judgment :  and  many  precedents  were  alledged  to 
>ave  been  the  pther  way,  in  t!ic  king'<  bench  and  exchequer- 
chaKibrr. 

It  wa^  appointed,   tiiat  precedents  on   both   fkdts  ihould  br 
fcarched  ;  and  in  the  mean  time,  Qina  adji/atr  z'uU  [a). 

{s)  Rcfolyc^,  thai  the  omifTicn  ts  not     port.  ;i.  and  fee  Avery  f.  Hoole,  Cowp. 
^^-A  ^   the  TcrcJi^,      Fodsr  r.  Smith.     826.     DcujI.  4.  7*7. 

Cj,,^  ^,  Arfcott  agalnft  Heale. 

In  the  Exchequer  CbAniler. 

H%x9i  H^^Sk  pRROR  of  a  judgment  in  the  king's  bench,  in  ni-BT  upon  an 

fUntiU^ffftf    *-*  obligation  of  two  hundred  pounds,  conditioned  for  tlie  pay- 

mt  tM^f*tvU  ^^^^^  of  one  hundred  pounds  by  John  Arfutt^  Jchn  Cbicheftrr^  and 

^iTtsS^iJ^  y^hnVigmen,  or  any  of  them,  tlicy  being  all  jointly  and  Icverally 

fW  %^A  thru    ob!i;;or5. 

S^r2Lr»^        The  defendant  ^Jchn  Arfcott  pleads,  that  he  paid  it  at  the  day. 

Ofiitfm'ym^^      The  plaintiff  replies,  that  "  neither  the  faid  John  Arfcott,  Jobm 

tm^M  tt»*t  /W  a  Chickejietj  nor  John  rigniers^  nee  iorum  aliquis^  had  paid  the  faid 

Zl^  ft^     **  hundred  pounds  at  the  day,  et  hoc  petit,  quid  inquiratur^  tfc.  fZ/r^r- 

M^t^^jt.  *•  ^f^^'  Johannes  Akscott Jtmiliter.** 

4B#.U,*f7*«'    fc  EoU,  Abr.  705.    Hob.  49.  $4. 1 19,    Cro.J1c.71.    5.  Com.  DSf,  16;, 

The 
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Tlie  jury  found,  that  the  forcfaid  John  yfr/cott  had  not  paid  the     ^*']^?I"^ 
faid  hundred  pounds,  as  the  defendant  had  pleaded  ;  and  thereupon       Hiaii. 
judgment  was  given  for  the  plaintilV.     And  the  error  afligned  waS| 
Bccaufe  the  verdift  was  not  according  to  the  iffuc,  for  it  might  be 
paid  by  any  of  the  others  ;  which  had  fufficed. 

But  THE  Court  held  it  to  be  well  enough,  for  the  addition  of 
,  John  Cbichf/ier  TLTxd  John  Fignicrs  (not  mentioned  in  the  bar)  was 
but  furplufage ;  and  their  finding  that  John  Arfcott  did  not  pay  the 
money  is  fufficient :  and  it  fhall  not  be  intended  that  any  of  the 
other  two  had  paid  it,  when  the  defendant  faith  that  he  himfelf 
paid  it.  And  if  it  had  been  proved  that  any  of  the  other  two  had 
made  the  payment,  the  jury  fhould  have  been  direfted  to  find  that 
the  defendant  had  paid  it  by  ftich,  &c.  Whereupon  judgment 
was  affirmed. 

Saverne  againft  Smith.  ^^"  4- 

*  1h  tht  Exchequer  Chamber* 

FRROR  of  a  judgment  in  an  ejeftment.     Upon  a  fpccial  verdift  ^.  lUodgment 
^  tl)e  cafe  was,  1  hat  John  Dix,  being  a  copyholder  in  fee  of  the  fj^!^,'^^!^^. 
manor  of  Swafiing^  had  iffue  two  daughters,  j4grtes  married  to  John  i/,,  where  u 
Smithy  and  Margaret  married  to  fVilliam  Reve^  and  died  fcifed.  JVitiiam  ought  to  have 
At/<made  a  Icafc  for  ten  years  of  Margaret^  part  without  licence,  been  only  for « 
and  againft  the  cuftom  of  the  manor;  which  being  prefented  b^  ^uJV***"^ 
the  homage  as  a  forfeiture,  the  lord  feized  upon  it,  and  granted  it   ^"* 
to  the  faid  Jfhn  Smith  and  his  heirs.     Afterward  fVilliam  Kevc  died,  Sec  Runnlngton 
having  iffuc  Nichoiany  who  entered,  and  let  to  the  plaintiff  for  three  <>°.^J'^-  «°9- 

years.    The  plaintiff  entered,  and  was  ejcfted  by  the  defendant,  r'com.^Dic. 

who  claims  under  the  faid  John  Smith.  Etfifuper  totam  materlam^  Lie.   178. 
The  judgment  was  entered,  ^^  fro  co  quodvidetur  CuriiVy  that  the 

"  defendant  was  guilty  of  the  trelpali?  and  ejeftment  aforel'aid,  modo 

"  et  forma  pradiH,  as  the  plaintiff  hath  declared.    Ideo  corftdcratum 

"  eji^  that  he  (hall  recover  h  s  damage  aforefaid,  5cc." 

The  error  alTigncd  in  law  was,  First,  That  judgment  is  given 
for  the  plaintiff,  where  it  ought  to  have  been  given  for  the  defendant. 

Secondly,  Becaufe  the  judgment  is  for  the  cjeftmcnt  de  integris 
tcnementisy  where  it  ought  to  have  been  but  of  the  moiety. 

Athoe,  Serjeant^  faid,  that  for  the  firft  point  he  would  not  infift 
whether  it  were  error  or  no  ;  for  he  conceived  the  fecond  to  be  a 
manifeft  error,  becaufe  the  plaintiff  had  no  colour  to  have  an  ejed- 
ment,  but  for  a  moietv  only.  And  the  judgment  was  given  for  the 
Vfhole,  and  entire  damages  aflcffvd  by  the  jury.  Whereupon 
Curia  adv'ifart  vult. 

For  the  matter  in  law  the  cnfe  is,  A  copyholder  in  fee  takes  ^^}  hoftand 
bulband,  who  makes  a  leafe  for  years,  w^hich  ty  the  cullom  of  the  h^w'^jn^ri^f  rf 
nsanoris  a  forfeiture.     The  huftand  dieth  :  Whether  this  forfci-  hi$  wif- make  » 
tiire  (hall  bind  the  wife  and  her  heirs  after  her  hufband*s  death  ?  teifenot  wtr- 
And  IT  WAS  ADJUDGED  it  (hould  not  bind  ;  but  that  the  wife  ranted  by  the 
Ihall  have  it  again  after  her  hufband's  death,  notwithttanding  the  J"^"*'  ^^  ^«* 

c^^  '^^  °  '  o  forfetture  of  the 

lorfcxturc.  eftatedurlnRThe 

M»ofcbehtflb»ndorUf.    Berdl.  147.  i.  Poll.  Ah.  509.    1.  Roll.  Rep.  344.  361.  37*.  S. Co. 44-  ^ro.. 

^J^*- 149-  «**«•     G«db.  345.      Paifn.  383.      Cilb.   ico.  145.      4.  Co.  a;,  a.     a.  Coo^  Dig.  51C.. 
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•    ^^"5.  FWght  again/}  Cmdicn. 

^jrumpfiy^MUls  j^  SSUMPSIT.  Whereas  the  plaintiff  was  obliged  to  the  dcfcn- 
pwmife^vL"**  ^^^^  ^^  *"  obligation  of  fixty  pounds  to  pay  thirtv  the  9th 

that  if  theobli-  ^^Y  of  May  1624 ;  that  the  defendant,  the  faid  9th  o\  May^  in 
gor  will  pay  the  confideration  the  plaintiff  would  pay  to  him  the  faid  thirty  pounds 
money  on  the  upon  thc  faid  9th  of  May^  promiled  to  deliver  the  faid  bond  to  be 
t'li  dcUver^if^  cancelled  :  and  alledgeth  in  faa,  that  he  paid  the  faid  thirty  pounds 
th'sbondr'^  "**  to  the  defendant  according  to  his  proraife,  and  that  the  aelendant 
'  had  not  delivered  him  the  faid  bond  to  be  cancelled,  but  refufed» 

Cro.  Eiiz!  104.   ^^^  hadcaufed  him  to  bearrefted  thereupon,  to  his  damage,  &c. 
439-  The  defendant,  trotcftando  that  he  made  not  any  fuch  proraife, 

I.  Roil.  Ab. .23.  p^Q  placito  d'uity  quod  non  folvity  isfc.  whereupon  they  were  at  iffuc  ; 
1!  Vent.  xc$.    ^"^  *^  ^^  found  for  the  plaintiff. 

1.  Com,  Dig.         GwYN,  Serjeant^  moved  in  arreft  of  judgment,  that  this  is  not 

*4'-  any  confideration  to  charge  the  defendant  :  for  he  received  but  his 

'•    ?^    ^'    money  at  that  inftant  time;  and  confideration  ought  always  to  be 

'  '      *  matter  of  profit  and  benefit  to  him  to  whom  it  is  done,  by  reafon 

of  the  charge  or  trouble  of  him  who  doth  it ;  othcrwife  it  is  not 

a  fufficient  ground  for  a  promifc,  and  fo  thc  aSion  lies  not :  and 

for  proof  hereof  he  cited  9  Edw.  4.  pL  19. 

But  Richardson,  Serjeant^  for  the  plaintiffs  fiiewcd,  that  it  is 
confideration  fufficient  to  have  it  paid  without  fuitor  trouble;  for 
peradventure  tlie  non-payment  at  that  time  would  be  more  preju- 
dicial to  him  than  the  forfeiture  of  the  bond  would  be  of  advantage, 
if  he  (hould  be  forced  to  fue  for  it.  And  he  promifed  to  do  notliing 
but  that  which  in  honefty  and  equity  he  ought  to  do,  viz,  to  deli- 
ver up  the  bond  upon  payment  of  tl^  money ;  which  promife  is 
binding. 

All  the  Court  were  of  that  opinion,  for  the  reafons  before 
allcdged. — And  Hobart  faid,  if  he  had  promifed  in  this  cafe,  that 
if  he  would  pay  the  money  in  the  morning  of  the  faid  day,  he 
would  give  him  five  pounds,  it  had  been  a  good  promife,  becaufe 
the  money  was  paid  before  fun-fet  (the  time  when  tlic  law  appoints 
it  to  be  paid).— And  it  was  adjudged  for  the  plaintiff,  Harvst 
and  Yelverton  abfentibus  (a). 

{a)  SeJ  vitU  Cofwp,  tit, 

CAfi  s,  Caroon^s  Cafe. 

An  m/ien  may  qlR  UPWELL  CAROON,  an  alien  born,  and  not  made  dcni- 
be  cxcaitor  and  O  j^g^^  being  agent  here  for  the  States  of  the  Low  Countries^  died 
adminiftmorof  j^^^^^^^     and  ccnteftation  was  made   to  whom  adminiftration 

chattels  real  b%  111  •       j 

wellasperfonai;  ihould  be  committed. 

mdif  hefucw        -pj^g  judge  of  the  prerogative  offered  to  commit  it  to  three  of  his 

aunsJrott  hi^  ijjQ^ijer»3  ^nd  filler's  children,  who  were  aliens  born,  and  lived  in 

4iittnowe  cannot      ,  ,      •      .     /• » 

be  pleaded  in     tlie  arch-duchefs  country. 

mbaumtta.         .   g^^  ^^e  who  was  grandchild  of  his  filler,  bom  in  EngUind  and 

Co.  Lit.  2.  b.     inhabiting  here,  •ndeavouring  to  obtain  it,  moved,  that  of  right  it 

note (8)  128.  b.  appertained  to  him,  being  a  denizen,  bccaufe  tlie  cftatc  confifted  in 
129*  b« 

1.  Saik.  2.     X.  Brownl.42.     t.Salk.46.  4.Mod.28$.    9.  Edw.4.pl.7.     Cro.Eriz.683»  Moor,43r.  < 
Skinner,  370.      Andrews,  76.  Strangt,  1081.  Fort. in.   Ld.Raym.a82.     Doogl.  641.  650.    i.Coim 
Dig,  235.  261,  300.  302.     «.  Btc,  Abr.  84*    2.  Bac.  Ab,  375.     3.  B«c,  Abr.  696,   DousL  641. »  65c. 

leafea 
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leafes  for  years  of  lands,  and  pcrfonal  eflate  in  debts;  and  that     Ca«oon'» 
aliens^  may  not  have  leafcs  for  years,  although  they  may  have  per-,  ^**' 

fonal  things,  and  therefore  pnyed  a  prohibition.-^5r^  Curia  ad- 
vifare  vult. 

Afterwards,  in  Michaelmas  Term^  being  again  moved,  it  was  re- 
folved  by  the  whole  Court,  that  no  prohibition  was  grantable  ;  for 
an  alien  may  be  adminiflrator,  and  have  adminiftration  of  leafcs 
as  well  as  of  perfonal  things,  becaufe  he  hath  them  in  another's 
right,  and  not  to  his  own  ufe ;  and  he  may  be  adminidrator,  as  well 
as  a  perfon  outlawed  or  attainted  may  oe  an  executor :  and  this 
Court  hath  no  authority  about  committing  adminiflrations,  &c« 
In  the  cafe  of  Beck  v.  Phitipps  (<?),  debt  was  brought  by  an  admi- 
nifirator,  and  the  defendant  pleaded  tliat  the  glaintiffwas  an  alitn  nie ; 
but  it  wa$  adjudged  quod  refpondra  oujler. 

(«)  In  EaHer  Term,  43.  Eliz.  Roll  1704. 

Doftor  Brikenden*s  Cafe.  Cah  7. 

A   PROHIBITION  was  prayed,  Becaufe,  upon  profecution  in  Coftt  awirded 
^^  the  fpiritual  court  for  tithes,  fentence  was  againft  the  defen-  by  a  fpiricual 
dant,and  an  appeal  fued  thereupon;  and  Dr. -flr//YW^« made  thereby  ^°^J^"^!!!^ 
t  party  as  promoter  of  the  fuit,  who  was  not  any  party  thereto,  fj^*  ,,  ^j     * 

The firft  fentence  was  confirmed  in  November  i623,andcofts  were  wx©d  till  after- 
then  awarded  to  Dr.  Brikenden,  but  not  taxed  until  Hilary  Term  ^Jwawty^by 
1623.    Between  the  time  of  awarding  the  cofts  and  of  taxing  the  the  pardon. 
iame  came  the  pardon,  which  pardons  all  offences  before  December      ^^     ^  ^ 
1623,  whereby  this  offence,  and  the  cofts  taxed  thereupon,  as  was  Pofi*^^^,  i^j, 
pretended,  although  they  were  awarded  in  the  fpiritual  court  before  %.  Koii.Ab.jo^. 
the  faid  pardop,  were  alfo  pardoned  *,  and  becaufe  it  was  not  there  *.  Hawk.  P.  C. 
allowed,  a  prohibition  was  prayed.  55** 

But  THE  Court  denied  it;  for  thofe  cofts  being  awarded  to  the 
party  before  the  pardon,  although  they  were  taxed  afterwards, 
are  not  taken  away  by  that  pardon. 


MarOiall's  Cafe.  Cah  t. 

PJECTMENT.  After  imparlance  the  defendant  pleaded  **j«-  ^«.  ifapieat# 
^  ^^^  cient  demcfnc  :^^  and  it  was  thereupon  demurred;  for  being  thcjurifdiOion, 
after  imparlance  it  came  too  late. — But  the  Court  doubted  thereof,  *•  "^fwiri  d$^ 
becaufe  fuch  land  is  not  impleadablc  at  the  common  law,  and  |^uc .fw*' 
therefore  it  came  time  enough  when  he  had  not  pleaded  any  other  imparlance  ? 
plea.     Sed  Curia  ad  vifare  vult.  ^  ^  ^  . 

5. Co.  105.     i.Vcnt,2}6.     Latch. 83.    Dyer,  no.       r. Com.  Dig.  71.      Stra.  5*0.     3. Bac,Ab.273. 
4.  fiac.  Ab.  zS.     Ti(ld*8  Pra^ice,  240.    i.  Term  Rep.  273. 


B  3  Trinity 


I* 


Trinity  Term, 

I.  Car.  1.     In  the  Common  Pleas. 
Sir  Henry  Hohart,  Knt.  Chief  Jujlice. 
Sir  Richard  Hutton,  Knt. 
Sir  Francis  Harvey,  Knt. 


\>J 


Sir  George  Croke,  Kfif.  i  J  J 

Sir  Henry  Yelvertcn,  Knt. 
Sir  Thomas  Coventry,  Knt.  Attorney  General. 
Sir  Robert  Heath,  Knt.  Solicitor  General. 


Case  !• 


Lionell  Farrington's  Cafe. 

A«aa«on,w  T^^U  ""''"'r^  ''"''"S^^  ^^Pon  the  23.  £fe  c.  i.  f.  5.  againft 
iMi.andallpro-    I      J  Thomas  Prince  and  his  wite,  ad  rejpondendum  one  hundred 

ceedingt  there-  -*-^^  and  twenty  pounds  for  the  recufancy  of  his  wife,  and  ab- 

«n»rhaiiftand  ftncc  from  church  tor  eleven  months,  vH.  from  the  23d  of  Set^ 

^imltdU^'  *^^^^^  21.  Jac.  I.  to  the  day  of  the  writ:  per  quod  aiil9  accrevit  eidem 

th«  demife  of  domino  rrgl  et  Lion?:llo  FXrRINGTON  ;  qui  tam^  Uc.  ad  habendum 

the  king;  for  the  faid  one  hundred  and  twenty  pounds. 

andwithl!j''the''  ^^pon  this  declaration  the  defendant  demurs  ;  "  pro  ei  quod  dc^ 
proTifioni  of  "  claratio  ipjius  LlGNELLl  minui  fujfficicm  in  lege exiftii  ad iy'um  LlO- 
i.£iw.6.c.7.  **  NELLUM,  ^«/  tam^  tf^.  verfus  ipfum  Thomam  manuienendum^  tstc. 
Moor,  74S.  **  unde  petit  Judicium.  Et  qmd  pr^diilui  LlONELLUS,  qui  tam^  \ii. 
!•  And.  45.-  **  ab  a£lione  fua  pradi^fd  'jerfus  los  habendum  pracludatur.  Et prm^ 
7.  Co.  31.  a.  <*  di^ins  LlONELLUS,  qui  tam^  lie.  ex  quo  ip/e  fufficitntem  materiam 
Vyer^  165.  <«  y^  f^^^^  ^^  aiiionem  pradUlam  verfus  eos  manutenendum /uperius  de^ 
r?!!^'^«-*,««  **  claravity  bfc.'^  And  they  joined  in  demurrer,  which  was  entered 
lut.  196.  iri  Hilary  ferm. 

c^  ir  %  King  James  departed  this  life  in  the  vacation  following;  and 
Hix^.  iTi!^  ^^  ^^^  moved  in  Ea/icr  Tcrm^  Whether  the  original  writ,  declara- 
$tra.'4.3.  7*8i«  ^^^"»  pleading,  and  demurrer  upon  that  adion,  being  brought  by 
i.Com.  Dii,.  the  inforuit^r  for  the  king  and  himfelf,  fliould  be  abated  by  the 
!,*9«  demife  of  the  king,  .is  an  original  brought  by  two,  where  by  the 

»^owp.  389.       cleath  of  cither  the  writ  fhail  abate ;  or  as  writs  original  brought 
v^  by  the  king  in  his  own  name  only,  as  it  ir.  in  7.  Co.  30.?  or.  Whe- 

ther the  writ  and  declaration  only  fliali  ftand  and  not  be  difcon- 
tinued,  as  it  is  rclblvcd  in  the  faid  cafe  ?  or,  Whether  the  writ  and 
declaration  and  all  proceedings  thereupon  Ihall  Dandby  the  (latute 
of  I.  Edw.  6.  c.  2.  as  it  (hall  do  in  writs  of  debt  betwixt  commote 
pcrlbns  {n) }  And  hccaufe  no  precedent  had  l>een  produced  in  fuch 
cafes,  and  many  precedents  were,  that  thofe  only  fhould  iland^ 
but  that  all  demurreis  and  pleadings  to  informations  were  deter- 
mined. 

The  Court  advifed  until  this  Term,  and  ordered,  that  prece- 
dents fhould  be  iearched  to  know  what  had  been  done  in  anions  of 
debt  ^pon  peqal  tlatutes,  bropg\it  by  infonnation  for  the  king  and 
party. 

(a)  By  1.  Ann.  c.  S.  00  writ,'plea,  pro-  her  majc Ay  or  fiicc?ffbr9,  (bnll  be  dl(coo* 
Crfs,  or  ether  pocecding  rn  any  indidtinent  tmued  aP6  null  wiihou;  day  by  the  dcmtfi^ 
%,  informxtiopi  or  for  an)  dtbt  pr  account  tp    ^1  |hc  crgwp. 

And 
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And  now  being  moved  again,  and  informing  that  there  could      LioKnt 
not  any  precedents  be  found,   and    that  fuch  writs   upon  that  f'M'^'Ncjoji'* 
ilatute  had  not  been  frequent,  but  of  late,  the  Cotrt  refolvcd, 
that  this  writ  and  declaration,  with  ali  the  proceedings  tliereu])on« 
fliould  {land  ;  for  it  is  merely  the  fuitofthe  party,  and  within  the 
ftatute  of -fcVw/ir// the  fixth,  which  fhall  not  be  difcontinued  or 
abated  :  for  although  tlic  writ  be,  "  quid  reddat  domino  regi  et  in- 
*^  formatBriy^^  ytt  it  isprcfumed  for  himfclf,  he  being  as  the  original 
prrty  only  ;  tor  the  ftatute  appoints,  that  no  proteSion  or  wager 
of  law  fhall  be  therein.     And  the  pleading  upon  this  writ  ihcws  as 
aiuch,  viz.  "that  the  plaintiff /^^r/«e^(?«  fhall  maintain  hisaftion,"  3-^eT.  395. 
and  that  "the  declaration  is  not  lufficient  to  compel  him  to  anfwer  »• '^jwl^*  2*.  C. 
•*  to  the  informer,"  never  mentioning  the  kin^.     And  the  replica-  '^^' 
tion  and  joining  in  demurrer  is  only  by  the  jnformer,  viz.  that  "  it 
"  is  not  fufficient  to  bar  him  of  his  aftion."     Whereupon  they 
ALL  HESOLVED,  that  not  only  the  writ  and  declaration,  but  all 
pleadings  thereupon  and  the  demurrer  fhould  Hand.    7.  Rep.  30, 
jD^rr,  125.    6.  Edw.  6.  Fitzherbert^    *•  Non/uit,''  13. 

George  Vcnables*  Cafe.  C/$i  2. 

'T^HIS  Term  a  writ  of  privilege  was  figncd  by  all  the  jufr/  ThecUrks  and 
ticcs  of  the  common  pleas  for  Ge9rgeFe/iaUis<,R  clerk  under  the  ^f'*7'"  ^^ '*»« 
aijlos  krevium^  to  free  him  from  being  a  foldier,  reciting.  That  it  J^^^l^^^ 
is  the  cuftom  and  privilege  of  the  ceurt  time  whereof,  &c.  that  picw arecntitled 
neither  the  attornies  nor  clerks  of  the  court  (hall  be  preflcd  for  fol-  toa  writ  ofprt- 
dien,  nor  ele<fled  toanv  other  ofdctjifte  voiuntate  fua^  but  ought  to  ^*i«Bc  toprotca 
attend  the  fervicc  of  the   court.     Fide  Lord  Coki:\<  Entries,  43^.  Jj^f^j^**^"^ 
where  tlic  like  writ  of  privilege  was  granted  to  a  clerk  of  the  king's  *'"P'^"^' 
bench  to  difcharge  him  from- bein^  preflcd  for  a  foldier.  ^°y»  >«3- 

Off.  Br.  164.  J74.176.     Barnes,  37  42.      Ray.  173.     Strange,  1143.     P«^-  5^5*     i-  Bl.  Rep.  636. 
z.  BL  Rep.  1125.    4*  ^"'^'  ^'^'*     '•  Com.  Dig.  450,451.     Cowp.  512.  51S. 

Memorandum.  Casi  3. 

TTPON  Monday  Xht  twentieth  of  June  this  Term,  being  the  firfl  Tworeturni  of 
^    day  of  0^/aif/s  Trinitatis,    A  WRIT  OF  ADJOURNMENT  was  '^™^y'^*^ 
dcliveiVd  to  the  jullices  to  adjourn  the  two  returns  oW^Iabis  Trini-  w/h°oT^<^u* 
tatis^  ct  S^indcna  Trinitatis^  ^{Iv*^  tres  feptimanas  poji  Trinitat.  which  matiwonao-" 
was  die  Lunar  tlie  lalt  week  ;  and  that  all  pleas  and  proccfs  and  all  count  of  the 
returns  of  (heriffs  (hould  be  adjourned  to  that  return.  plaKue. 

Dyer,  nj, 
1  he  writ  was  dated  18th  June,  which  was  die  Sahbati  in  the  firft  Cro.  Jac.  i6. 
return;  and  mentions,  that  *'  whereas  the  peftilence  much  in-  i-KJ.Rep.53o^ 
**  creafed  in  London,  the  fuhurbs  and  parts  o\  JVcJhninJhr,  and  if  '•  Cora.  Dij. 
«'  the  fubje£ts  of  all  parts  of  the  realm  fhould  refort  hither  for  law  *^** 
*•  caufes,  it  would  be  very  dangerous  to  increafe  the  iicknefs,  to  the     .^ 
•*  peril  of  the  king's  perfon,  and  of  foreign  flares  reforting  to  him ; 
"  THEREFORE  the  king,  by  advice  of  his  council  and  judges,  &c. 
•*  had  appointed,  &c." 

Proclamations  thereupon  ifTued,  bearing  date  the  i8th  June,  j^)  ,.And. 
I.  Cor.  I.  fignifying  the  king's  pleafure  to  adjourn  thefe  two  returns  279. 
until  the  laft  return  {a)  ;  and  that  the  laft  return  fhould  be  held  Jon«i  «4* 
tuly  lor  coatinuancc  of  caufes  and  procefs,  and  for  the  joining  of 

B4  ilTues;, 
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Mf  MOAAiT'  jflTues  ;  but  tliat  no  proceedings  (hould  be  upon  demurrers  or  fpe- 
^^^'^  cial  verdids,  nor  any  judicial  hearings  in  any  of  the  courts  of 
chancery,  ilar-chamber,  court  of  wards,  court  of  requcfts,  dutchy 
or  exchequer  chambers  :  and  that  no  perfons  (hould  be  compelled 
to  appear  in  pcrfon,  but  by  attorney;  with  a  proviso,  that  all 
accomptants  and  parties  appointed  to  pay  money  into  the  eX' 
(rhequcr  ibould  hold  tlieir  days  in  the  exchequer  to  account. 

And  thereupon  the  jufticcs  of  the  king's  bench,  common  pleas, 
and  barons  ofthc  exchequer,  fat  in  their  feveral  courts,  and  heard 
divers  motions  in  their  rcfpcftive  courts  (but  none  upon  any  de*- 
rnurrers  or  fpecial  verdifts),  and  fo  continued  until  eleven  of  the 
clock  that  mornhig :  and  then,  in  the  common  pleas,  the  writ 
Cf©,Jac*»3i—  OF  ADJOURNMENT,  enfcakd  and  inclofed  in  wax  with  the  great 
^^*  patent  feal,  was  opened,  and  three  proclamations  made  to  hear  the 

writ  of  adjournment  read  ;  which  being  done,  the  cryer  rehearfed 
the  efFeft  of  the  writ  of  adjournment  in  Englt/hy  that  all  pleas, 
procefs,  and  appearances  thereunto,  were  adjoudncrf  until  tres  Tri- 
nitatis*  * 

p«fiv.  Ab.244.  And  then  the  Court  rofe  without  doing  aught  elfe :  nor  were 
Py«r,  »»5.  b.  there  any  effoigns  orproceedings  made  upon  that  return.  And  upon 
Monday  in  tres  feptimanas  Trinitatis  (being  the  day  of  eflbigns  of  the 
faid  return)  the  dav  following,  and  the  laft  day  of  the  Term,  the 
court  (at  again  and  beard  all  motions  ;  but  none  upon  demurrers 
or  fpecial  vcrdids,  by  reaibn  of  the  proclamation  aforefaid  :  and 
all  recoveries,  fines,  and  moti<^ns  for  proceeding  to  trials,  were  as 
jf  it  had  been'  in  full  Term,  f^ide  Trin.  4.  Edw.  4.  pi,  20.  Trin. 
1 1 .  Edw.  4.  />/.  37.  Trin.  2 1 .  Edw.  4.  pL  37 .  Mich.  5.  (ff  6.  Eiizak^ 
I>y€ry  225. 
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Sir  Richard  Hutton^  Knt. 
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-p^ 


Memorandum.  Caii  u 

THE  KING*  by  proclamation  three  weeks  before  the  be-  The  courts  of 
gfinning  of  Af/f Atff/mflj  TVrm,  in  refped  the  fickncfs  con-  fTiflmnfiir  Hmli 
tinued  fo  great  at  London  and  the  parts  thereto  adjoining,  »«*Jo"'^"c^  «> 
iipiificd  bis  plcafure.  That  the  faid  Term  fhould  be  adjourned  ^^txfXsTh. 
from  Offahis  Aftcbatlis  until  Mcnfe  Aftehaelis ;  and  on  the  firft  day  , 

of  Oetabls  Micbaelis  Justice  Yelverton,  Puifne  Judge^  had  a 
writ  to  adjourn  accordingly,  it  being  his  turn  to  keep  the  effhigns. 

The  like  writs  of  adjournment  were  direftcd  to  the  juftices  of 
the  king's  bench  and  barons  of  the  exchequer ;  and  tlie  puifne 
judge  and  baron  of  every  court  came  to  IVeJlminfter  the  firft  day  of  Port.  17. 
the  return,  being  the  day  oiejfcignsy  and  read  the  writ  of  adjourn- 
ment of  their  courts  only,  and  did  nothing  elfe. 

At  Menfe  Afichaelis  the  juftices  of  every  court  had  other  writs  di-  cro.  jac.  17. 
rcfted  to  them  to  adjourn,  until  Crajiino  Anlmarum^  to  Reading  ;  jonw,  S4. 
and  the  king,  by  proclamation  bearing  date  the  nth  of  O£lober^  Dyer,  115.  b. 
fignified  his  pleafure,  that  his  courts  of  chancery,  requefts,  wards, 
ftar-chamber,  dutchy,  and  receipt  of  the  exchequer,  fhould  be  there 
heM. 

Accordingly,  the  firft  day  of  Menfe  iW7rA^<f//j,  which  was  the  day 
of  ejfoignsy  tiiQ  puifne  judges  of  All  the  courts  of  the  king's  bench, 
common  pleas,  and  exchequer,  came  to  JVeflminJitr  and  read  the 
faid  writs,  and  adjourned  the  Term  unto  Keading. 

Memorandum.  Case  a. 

TN  the  mean  time,  viz.  the  27th  of  O^foher^  John  Williams,  LardKuptr 
*  bifhop  of  Lincoln^  Keeper  of  the  Great  Seal,  was  difcharged  of  fra/iamt  dif- 
his  place;  and  upon  the  30th  of  O^ober^  being  Sunday,  SiR  Tho-  c'^^^gcd,  and 
Mas  CoviKTji  y,  of  the  Inner  Temple,  knight,  the  King's  Attorney,  Sj^r  Gt#«^r 
was  made  Keeper  of  the  Great  Seal.    The  fame  day  Sir  J^iUatH^d^' 
Robert  Hxath,  the  King's  Solicitor,  was  made  Attomey-Ge-  5A«/<fc«pro. 
tktni;  and  Richard  Sheldon  made  Solicitor,  aiad  knighted;  muted. 
both  beii^  of  die  Infier  Temple. 

Memo« 
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Cass  }• 

The  day  of  no« 
miniting  ibe- 
rift»  in4y  be 
adjonrocd  by 
the  king  to  a 
time  after  the 
fnorrow  of 

l!oft.  595. 

Dyer,  115. 
a.lnft.  559. 
%,  Com.  Dig. 

i.Bl.Com.  340, 
4.Bac.Ab.433. 

The  ^ttifnt  juJgt 
of  e  ich  coart 
IhaU  fit  to  take 
ijr^igin  on  the 
hrtk  return  | 
hvtithtfu/UoMrt 
3.Bl.Com.  ijtf 


Memorandum. 

TTPONT  the  morrow  of  Jli  Souls,  htxngThurfdayy  and  Ac  dt\ 
^  pointed  bv  the  flatutc  of  9.  Edw.  2.  c.  2.  and  i^  Edi 
c.  7.  («)  2j.  /f^v/.  6.  c.  8.  and  21.  Hem  8.  c.  20.  for  the  c 
cellor,  treaiurcr,  and  judges  to  meet  in  t\K  exrhiiquir  to  nomi 
pcrfons  to  be  maA  Ihcriffs  for  all  counties,  it.  was  much  dou 
whether  all  thejuftices  were  to  come  thither,  it  being  the  da 
^ffoignSf  and  to  nt  in  court ;  or  whether  they  might  ftay  u»itil  qi 
die  poft^  and  that  one  of  them  only  Ihould  come  the  firft  da 
keeptiie  ejjoi^ns.  And  by  rcafon  of  the  Ihortnefs  of  the  time  f 
the  change  of  the  lord-keeper,  it  was  appointed  by  the  king, 
the  day  of  the  billing  of  Jlnriffs  (hould  be  deferred  from  the  i; 
day ;  and  that  aU  the  jullices,  except  the  three  puifne  juftices, 
were;  to  keep  the  tffoignsy  (hould  not  come  until  Saturday ;  and 
no  court  Ihould  ifit  until  Monday :  for  they  held,  that  the  qi 
die  poft  of  the  return  is  properly  the  day  for  fittiiig,  and  not  bci 
although  it  be  after  adjournment;  as  it  is,  thp ^erm  being  w 
out  adjournment. 

not  till  the  quarto  dit  ^.— Poi^.  loi.  200.  Dyer,  1x5.  b.  Cro.  Jac.  xZ9.   Dan.  Ab 
I.  Term  Rep.  i6.     3.  Term  Rep.  135. 

enade<4,  that  the  oflicers  and  perfom 
ought  to  afrcmble  at  the  exchequer  ) 
on  the  mirrtrat  9f  All  Somh  for  the  ordj 
and  nominating  fberitfs,  (hall  not  aflTt 
on  tliat  day,  bat  on  the  morrtw  tf  St.. 
tin,  at  the  excliequer,  in  like  manuer 
for  the  fame  Intent  and  purpoTe. 


Cas¥  4. 

A  prifoner  in 
execution  (hall 
not  have  a 
hakea%  urfut 
icturnable  at  a 
dtftant  period 
in  order  to 
afford  him  an 
apportunity  of 
going  at  large 
with  his  keeper 
in  the  inter- 
mediate  time ; 
and  to  foffer  a 
prifiMier  to  go 
at  large  under 
colour  of  fuch 
a  wiir,  is  an 
efeape. 

Ld.Raym.341. 
2.  L^*  109. 
Cro.  Eliz.  5. 
3   Co.  44.  a. 
I.  Roll.  8o3. 
Noh.  102. 
Pj«I.  466. 
Moor,  a  5  74199. 
I.  Ntc4.  it6.  . 
St-a.  417.  5151. 

.«,^   r,/ri7/    a. 


(a)  By  24.  Geo.  2.  c.4?.  f.  12.  wMch, 
with  the  ftatute  f6  Car.  i.  c.  6.  abbre- 
viates Mtcbaelmas  Term,  it  is  recited,  That 
whereas  by  ilie  abbreviation  of  Miebatlmai 
Term  the  morruw  of  jIU  Souls  will  not  be 
in  full  Term,.. and  thereby  will  prove  in- 
convrnivnt  for  the  purpofe  of  ordaining 
iherirfs  purfuant  to  14.  Edw.  3.  c.  7.  and 

Memorandum. 

T  7  PON  the  Tuefday  following  all  the  juflices  were  ailemble< 
^  THE  Lord  Keeper's  houfc,  to  be  conferred  withal,  Whe 
it  flood  with  law,  or  was  convenient*  to  grant  a  habeas  corpus 
the  Warden  of  the  Fleet,  or  to  the  Marmal,  by  their  keeper 
others,  to  have  any  prifoner  who  was  in  execution  to»appea 
a  day  certain  the  next  Term  in  court ;  and,  under  colour  ther 
that  the  faid  prifoner  (hould  go  at  large  with  his  keeper  in  the 
cation  or  Term  time,  and  return  to  prifon  at  the  time  appointe 

And  all  the  Justices  and  Barons  agreed,  That  it  was 
allowable  or  jullifiable  in  law  ;  but  77?^  fVarden  and  The  Afar 
have  only  a  convenient  time  to  bring  the  prifoner  accordingly  i 
court,  and  to  carry  him  back  again  to  prifon ;  and  if  they  fu 
him  to  go  at  large  for  any  longer  time  than  is  convenient  (and 
law  fhall  adjudge  what  is  convenient),  it  is  an  efeape  in  bim. 

And  the  Lord  Keeper  and  ah.  the  Judges  agreed,  T 
they  would  not  grant  any  habeas  eorpus  returnable  for  a  longer 
than  the  neceffity  of'thc  cafe  reauired  ;  and  not  otherwiie  t\ 
ftands  with  law,  as  in  debt,  trefpais,  and  other  aftions,  where ba 
to  be  put  in  to  anfwer  to  fuits.  And  they  admonilhed  the  W 
den  of  the  Fleet,  that  under  colour  of  fuch  writs  he  (hould 
fuffer  prifoncrs  to  go  at  large,  upon  peril  to  be  chaxged  v 
cfcapcs. 

503.  Hard.  476.  Barnc*,*22i.  3S6.  3.  Com.  Dig.  181.  ».  Show.  199,  Aim 
c.  i6.     f.Bl  ^^\>'  1049.    i.BUc.  Ab.  11%,  2)9.     «.  TcrmWrp*.  5.  x»«. 
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Sir  John  Ifliam  a^ainjl  York.  ^'^^  S* 

ACTION  FOR  WORDS.    Whereas  the  plaintifF  is  and  hath  To  fiy  of  a 
been  juftice  of  the. peace  of  the  countv  of  Koithampton  for  jufticeofp^ace^ 
ten  years,  that  the  defendant,  to  fcandalize  nim  in  his  place,  and  ,)  ofrrn  with* 
to  caufe  him  to  be  amoved  out  of  coromiiTion,  fpake  thefe  words :  «  ^„  ^^^  -^^^ 
**  I  have  been  often  with  Sir  John  Ijham  for  jullice,  but  could  never  "  ticc,  but 
"  get  any  at  his  hand  but  injufticc."  ^^  could  never 

After  verdift  upon  not  guilty  pleaded,  and  found  for  the  plain-  «t  hand,  but 
tiff,  it  was  moved  in  arreft  of  judgment,  That  thefe  words  are  not  **  injurticc,"* 
aftionable ;  for  it  is  not  faid  that  he  offered  him  injuftice  in  his  »taft»onablc 
office  of  juftice,  nor  that  he  complained  to  him  for  juftice  as  juftice       *  "5* 
of  the  peace,  and  he  denied  it,  but  generally,  that  he  could  not  ^^^'j'lJA'' 
have  juftice;  and  it  might  be  that  he  complained  to  him  for  matters  \  y^^^   'JJ*' 
betwixt  party  and  party  for  private  offences,  wherein  he  could  not  ,.  Mod.  23/ 
have  redrefs  as  from  a  juftice  of  peace.  3.  Mod.  71. 

Crew,  Serjeant^  of  counfel  with  the  plaintifF,  afterwards  atano-  cro.*Eii?'t<t 
ther  day  fhewed.  That  the  plaintiff  declaring  that  he  was  a  juftice  Cro!jac.  56.^. 
of  peace,  and  that  the  defendant  intending  to  fcandalize  him  in  his  HetL  161. 

5 ►lace,  and  caufe  him  to  be  removed,  had  fpoken,  &c.  and  being  '•  Com.  Dig. 
bund  guilty  thereof,  it  muft  be  intended  thofe  words  were  fpoken  ^^''        ^ ' 
upon  tliat  occasion  and  of  him  as  z  Juftice  of  peace  ^  and  not  of  him  pj^^*  ^'J^'"    * 
as  z  private  perfariy  or  for  any  private  occaiion ;  and  compared  it  to  x.Ld.Ray.i]Sf« 
the  Cafe  of  Stuckiey  v.  Bulhead^  ^  Co.  16.  a.  Cowp.  »76, 

And  of  the  fame  opinion  was  all  the  Court  ;  and  thereupon 
judgment  was  given  for  the  plaintiff. 

Smith  againfi  Crafhaw,  Ward,  and  Ford.  Ck%%  6. 

Jm  the  Kiug^s  Bfucb, 
T  HE  PLAINTIFF  brought  an  aftion  on  thecafeagainft  the  now  Aniaionoft 
'■•    defendants,  For  that  they  had  falfely  accufed  him  of  treafon  «h«cjf«»nihc 
atD.  in  the  county  of  Norfolk,  and  had  caufcd  him  at  the  faid  ^|."7  ^^'^ 
town  to  be  apprehended  by  the  conftable,  and  brought  before  a  tT r'^faffciy  awl 
juftice  of  peace,  who  committed  him  to  Norwich  caftJe  ;  and  that  miUcioufly 
at  the  affizes  there  they  falfcljand  malicioufly  had  exhibited  a  bill  caufingami© 
of  indiftment  of  trealon  before  tiie  juftices  of  affize,  and  falfely  h^^^^**^  •. 
and  malicioufly  affiimed  it  to  be  true,  by  reafon  whereof  he  was  f^^  UdUo^' 
detained  in  Norwich  prifon  until  difcharged  by  proclamation.  ditted  for 

Upon  not  guilty  pleaded,  and  verdift  for  the  plaintiff,  in  A/lf-  p^jf*"' 
chaetmas  Term,  20.  Jac.  I.  it  was  moved  in  the  king's  bench  in    ^  '  ^^^' 
arreft  of  judgment  upon  exceptions  then  fhewn,  and  judgment  ^^  ]2l 
thcrtapon^  quod  querens  nihii  capiat,  t^c.  Jones,  ««.* 

It  was  there  revived  by  a  new  aftion  on  the  cafe,  in  nature  of  a  fei<*Jo«.i3«»5»* 
confpiracy,  as  formerly.   The  defendants  pleaded  fpccial  matter  of  *  ^^'f*^^* 
excufe,  and  traverfed  the  malicious  accufdtion  ;  which  was  found  ^[  c^.*  «•' 
a^ainft  them,  and  two  hundred  and  forty  pounds  damages  given.    F.  N.  B,  114. 

It  w^  moved  in  arreft  of  judgment,  That  this  aftion  lies  not,  »;^^;5^-*J^ 
kcaufe  there  never  was  any  precedent  feen  that  any  fuch  aftion  or  ^ll  '   '  '*^ 
Writ  oF  eonl^iracy  for  fuch  caufc  was  brought ;  nor  is  it  ever  men-  Cro.  Jm.  j^lr 
tionedioany  of  our  books  (for  the  raifchief  which  might  enfue  Cro..Eiix.  70. 
to  the^iie  if  men  fliould  be  deterred  from  difcovering  treafons) .    *5^  ^^ 

hk%af.jf%.it^.     f.  Sera.  193.    4  Burr.  1971.     i,Com.Di(,  157.     |.  Hawk.  P.  C.)47.  Cowp, 
|7t    Dof^  XI  y    y.  Term  fUp.  z^y 

But 
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*"*7  "  But  ALL  THF.  Justices,  after  divers  motions  in  feveral  Terms, 

C^fsMAw  ^"^  1^*^8  conlideration  of  this  Cafe  (being  the  firft  precedent  which 
•lid  Oiiicr«.  can  be  ihcwn)  rlsolvld,  That  the  aftion  well  lies  ;  for  it  being 
alledged  to  he  falfely  and  raalicioufly  and  by  confpi racy  exhibited, 
and  the  defendants  dv  the  verdi£l  found  to  have  falfely  and  mail* 
cioufly  exhibited  it,  it  is  not  reafon  itfliould  be difpunifhable ;  for 
then  no  perfon  would  be  fafe,  if  fuch  praftices  fliould  be  luiTered, 
and  the  parties  endangered  thereby  fliould  have  no  remedy ;  and 
therefore  they  adjudged  it  for  the  plaintiff. 

Note,  The  ftatute  of  33.  £//%•.  i.  c.  2.  and  tlic  writ  of  con- 
fpiracy,  do  not  in  particular  nicntjon  for  what  caufe,  but  generally 
declare,  **  If  any  falfely  and  malicioufly  confpire  to  procure  any 
*^  to  be  indifted."  And  here  in  this  Cafe,  it  being  fet  forth,  that 
they  falfely  and  malicioufly  accufed  him  of  treafon  where  they 
knew  it  to  be  falfc,  and  fallely  and  oialicioxifly  had  conlpired  to 
caufe  him  to  be  indidled,  and  falfely  and  malicioufly  exhibited  an 
indiftmcnt,  and  had  fworn  the  matter  thereof  to  be  true,  whereas 
it  was  falfe,  and  they  knew  it  to  be  falfe  ;  and  it  is  traverfcd  that 
they  did  not  falfely  and  malicioufly  accufe  him  and  exhibit  tlic 
indirtmcnt, which  alfo  is  found  againft  the  defendants  (fothe  ful>- 
ftance  of  the  declaration  is  found  againft  them) ;  it  is  good  caufe 
of  aflion,  and  the  defendants  are  not  to  be  e^v^ufed  of  fuch  falfities, 
nor  the  law  will  not  fuffer  the  defendants  to  go  unpunilhed. 
Wherefore,  by  the  opinion  of  all  the  juftices  in  the  king's  bench, 
who  delivered  their  opinions  /tv/^/iVw,  viz.  Sir  Randolph  Crew, 
Chief  Jttfiiay  DoDERiDct,  JoNEs,  and  Whitlock),  it  was  ad- 
judgecl  for  the  plaintiff. 

See  S.  Hen.  6.  c.  10.  and  18.  Hen.  6*  c.  1%, 

Case  7.  Grccn's  Cafe. 

%rr,,  If  the    ^  REEN  praved  a  prohibition  to  the  ecclefiaftical  court  at  Salif- 

X' «commu.  ^"^y*  B^ca'^^^  1^^5  ^'^^^  ^^^^  ^™  ^^^^  ^^  ^  feparated  from 

mci{c  4  huf-      him  propter  favitiam, 

band  fur  ic-  Sentence  was  there  given  for  the  hulband  againft  the  wife,  and 

foMrVf  ^i*^i     ^^  enforced  to  pay  all  the  cofts  for  his  wife.     Afterward  (he  ap- 

a^rw^Tgainr?  pcaled  ;  and  becaufe  the  hufband  would  not  anfwer  the  appeal 

himfcif  ill  afuit  againft  himfelf,  and  pay  for  the  tranfmitting  of  the  record,  he  was 

by  his  wife  ?      tlierefore  excommunicated  ;  and  now  prayed  a  prohibition. 

2  Roii.Ah,3oi.      ThfXourt  conceived  theCafe  to  be  very  hard,  that  he  fhould 

Ray-  S5-  «»3*    be  enforced  to  fpend  his  money  againft  himielf ;  but  becaufe  it  was 

alledged  that  the  courfe  was  fo  in  the  fpiritual  court,  they  would 

advile  until  the  next  Term ;  and  ordered  to  ftay  their  proceedings 

in  the  meait  time. 

CAsrs.  Cook  agaif{ft  Younger. 

A  gtini  by  a       A  CTION  UPON  THE  CASE.    Whereas  the  office  of  the 

ttR^  f h*"  under-ftewardftiip  of  the  courts  of  the  manor  of  Ke^Jham^  and 

•I  Ji^T  fee  for   Other  the  manors  of  the  bifliop  of  Gloucejier,  was  anciently  an  office 

iif«  i-.  good,       grantable  for  term  of  life,  with  the  fee  of  three  pounds  fix  (hillings 

thouiih  thermt  and  eight-pence  by  the  year ;  and  whereas  a  former  biftiop  of  G/oir- 

br  rcferved        ^^p^^.  j^^j  granted  to  the  plaintiff  the  faid  office  for  life,  witli  the 

wiRiViTwasbe.  ^  of  three  pounds  fix  Ihillincs  and  eight-pence  payable mnually 

fercby  rAr  jfwrr;  nor  nerd  ic  ftcw  for  w*«/<r  Vtjc  U  was  nuide,  or  ihc  particular  days  on  whiclAl&r/rr  it  to 

be  paid.     Foi^.  4.7.  2;;o-     BridR.  30.     5.  Co.  5.  b.      6  Co.  3«.  a.      Cro.Jac.  76.      Cro.  Eliz.  636. 

Co.  Lt.44.  b.  uot«(i).     Moor,  759.     3.  Bae.  Ab.7ij.     s.Com.Dij.  153.     Doufl.  573.     3.Tenn 

Kcf.  ^'  ;.  at 
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at  the  two  Fcafts  of  the  year,  viz.  at  ihc  Annunciation  of  the  Virgin        ^^^*^* 
Mary  and  at  St.  Michael  the  Archangel,  iffuing  out  of  the  faid  ma-     y^vIc^u 
nor«  ;  and  that  the  faid  bifliop  died,  and  that  the  plaintiff  was  ready 
to  keep  the  courts  of  tlie  now  bifhop  ;  but  the  defendant,  pretend- 
ing a  grant  made  to  him  from  tlie  faid  bifhop's  fucceiTor,  diiiurbed 
him  from  keeping  of  them. 

After  not  guilty  pleaded,  and  found  for  tlie  plaintiff,  it  was  moved 
m  arrc0  of  judgment,  That  this  grant  was  void  to  bind  the  fuc- 
ceflbr  of  the  bimop : 

FiftST,  Becaufe  the  prefcription  is,  tliat  the  ftid  office  is  grant- 
tble  with  a  fee  of  three  pounds  fix  (hillings  and  eight- pence  by  the 
year,  and  here  the  payment  is  appointed  to  be  at  two  Feafts  of  the 
year,  and  fo  not  warranted  by  the  flatute. 

Secondly,  Becaufe  the  prefcription  is,  that  the  office  is  grant- 
able  for  life^  and  he  doth  not  (hew  for  whofe  life,  and  it  may  be 
for  the  life  of  the  bi(hop  who  was  grantor. 

But  none  of  thefe  exceptions  were  allowed :  and  to  confirm 
their  opinions,  the  Cafe  of  tlic  Dean  and  Chapter  of  JVorcefter^m 
6.  Cb.  37,  38.  a.  was  vouched,  that  tlie  days  of  payment  are  not  Poft.  xti, 
material  where  no  lefs  than  the  ancient  rent  is  rcfeived  yearly  ; 
and  that  the  prefcription  being  to  grant  for  life,  (hall  be  intended 
to  be  for  the  life  of  the  grantee. 

Thirdly,  It  was  objeftcd,  That  here  was  a  mif-trial,  the  dif-  ^^^^^^om^ 
turbance  being  alledged  to  be  in  the  court  at  Kes/ham^  and  fo  in  if*I^c"4  aU 
other  manors  where  no  vills  are,  and  the  trial  being  fer  vicinctum  ledged  within 
of  the  manors,  whereas  it  ought  to  be  of  the  vills  wherein  the  manors  the  proper  vUk, 
arc,  it  therefore  was  not  good,  nor  aided  by  the  21.  "Jac,  i.  c.  13.     ^°"«  '^»'  3«»- 

But  THE  Court  held,  that  in  regard  fouie  of  the  faid  manors  ?,   * 
arc  alledged  to  be  within  thofe  vills,  and  the  venue  being  of  the  6.  Co"*i4!b 
manors,  it  (hall  be  good  by  the  ftatute(^)   although  it  were  of  i.Bac.Abr. 9;, 
fewer  or  more  places  than  it  ought  to  be;  and  therefore  judgment  3Bac.Ab1.27v 
was  given  for  the  plaintiff.  3«  Ttim  Rep. 

3^7. 
(a)  Vidt,  I.  Jac  I.  c.  23.  16.  U  17.  Cv,  1.  c.  S.  4.  &  5.  Ann.  c.  x6*  and  24.  Geo.  2* 

c.  ig. 

Bryan  againft  Wetherhead.  ^^ 

Trimity  Term,  20.  Jac,  I.   Roil  6c 2. 

EpJECTMENT.    Upon  not  guilty  pleaded,  a  fpecial  verdift  vras  jhc  grant  of  a 
•*-•  found,  Th2it  John  Brynn,  being  fcifed  in  fee  of  a  tenenunt  hoMie cum a^. 
called  Kcy/bams  in  AUJbury  (being  copyhold  of  the  manoi  oi  Alef^  pcrtintmiii  will 
hury^  whereof  5/r  John  Packin;^ton  was  lord),  crcfted  a  building  bv  ""^^  ^^^^  *"***' 
incroachrocnt  upon  fix  feet  of  the  waftc  of  the  faid  maf\or,  and  Cl\?coumrt"^ 
adjoined  it  to  the  (hop  of  the  faid  houfc.     Afterwards  Sir  Jehu  p..rc»ri  of  the 
Pack'tngton,  in  33.  EUt..  by  indenture  demifed  to  the  faid  Johi  Bryan  ^oi\('f,  although 
the  faid  fix  feet  of  wafte^  fo  built  upon  and  adjoining  to  the  faid  '^'''  "*"***  '*  ^^' 
Ktj/ham^^  for  an  hundred  years;  who  in  i.  Jac.  i,  furrcndered  the  ^/"^  ^""' 
faid  tenement  called  Key/harm  to  the  ufe  of  Mary  Bryan  and  her  leV- ^     ^^ 
hein,  and  in  5.  Jac.  i.  afligned  all  his  term  in  the  faid  fix  feet  of  Hurc^n,  35. 
waftc  fo  built  ^pon   to  the  faid  Mary  Bryan  ;  who  in  ig.  Jac,  1.  ^/<*  ^'»*-  ^• 

bv  indtntare  let  and  demifed  to  JViiiam  IVcthethead  the  faid  tone-  li"^"!*/'  57' . 

wT  <-"•   I'T.  5.  H. 

S«.fc.  CWjM.fir.    3.  Com.  Dig.  443.     2.C<i.Caf.  27.     1.LCV.13T.     i.Sid.  14,.  ^^  p«rc  Wm*. 
joj,    Bf&  Ch. Crf.  331.    !•  Term  Rep.  493.  50-!.     2.  Term  Rep.  B.  R.  498.    Dcugl.  763. 

mcnt 
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**^.**  mentcalled  Keyjbamsy  cumfertinentiisy  habendum  for  fcvcntyyesw^ 
W?rMit-     ^^°  afligned  all  his  cftatc  to  the  defendant.    And  afterward,  in 

BtAP.  the  faid  nineteenth  year  of  King  James,  the  faid  Mary  died  in- 
teftate  ;  and  adminiftration  was  committed  to  the  faid  Bryan^  who 
entered  upon  the  faid  fix  feet  of  wafte  fo  built  upon. 

The  queftion  was,  Whether  by  thefc  words,  **  the  mefTuage 
"  called  Keyshams,  cum  appertincntiisy^'  this  parcel  of  the  ftiop, 
built  as  aforefaid  and  annexed  to  the  other  (hop,  fhould  pafs  or 
no? 

And  it  was  refolved  by  all  the  Court,  that  it  paflcd  not; 
for  being  but  a  new  purprefture,  and  added  to  the  (hop  of  the  tche- 
ment  in  33.  Eli%.  and  not  being  found  that  it  had  been  ufed  alto- 
gether with  the  houfc,  or  reputed  or  accepted  as  parcel  thereof  ex 
vi  terminiy  nothing  paflcd  but  what  was  parcel  of  the  faoufe  from 
the  time,  &c.  and  the  vcndid  hath  found  that  it  was  not  accounted 
as  parcel  of  the  houfe  from  any  time  after  the  purchafc,  and  there- 
fore it  (hall  not  pafs  by  the  words  *'  cum  pertinenti'ts^*^  efpecially  in 
a  deed;  but  in  a  devife  Hobart,  Chief Ju/ticej  conccWcd  pcrad- 
venture  it  might  pafs.  And  judgment  was  given /of  tlie  plaintiff. 

caii  10.  Memorandum. 

TheUwt         T  JPON  the  13.  Novembir^  this  Term,  SiR  Robert  Hkath,  Jt^ 

jgaunft  rw/anii  ^    torney-Gemral^  camento  court,  and  brought  with  him  acom- 

***^  ^®  ^     miiTion  under  tlic  great  fell,  direftcd  to  the  Lord  Keeper,  Lord  Trea- 

Uont'and^r     f^rcr,  Chancellor  of  the  Exchequer,  tbe  Juftices  of  both  Benches, 

fines  and  for.     and  Barons  of  the  Exchequer,  the  Klns;'s  Attorney  and  Solicitor, 

feitare»to  be     COMMANDING  thcm  and  all  juftices  of  peace  in  their  limits,  that 

immediately       xh^y  (hould  put  incxcciuion  all  the  laws  againft  recufants,  accord- 

pabli7^rce     ''^S  ^^  ^^^  petition  of  tlic  commons  in  the  laft  parliament,  and 

the  king's  gracious  pleafurc  thereto  fignified ;  and  further  declared 

his  pleafurc,  that  all  fums  of  money  collefted  upon  eft)  eats  (hould 

be  employed  to  tlic  mPsintenance  of  his  ordnance,  his  forts,  and 

places  of  defence ;  and  if  any  (hould  remain,  it  (hould  be  employed 

for  the  fupport  of  his  navy,  and  (hould  not  be  put  into  his  public 

treafury,  but  by  itfelf  and  for  thofe  purpofes  ;  and  that  all  leafcf 

of  recufants  lands,  or  to  their  ufes,  (hould  prefently  be  called  in, 

as  far  as  by  the  law  they  may  be  ;  and  that  none  (h;<Il  make  fuit 

to  have  them  for  recompence  of  any  fervice  or  other  ufes,  but 

(hould  be  only  employed  to  the  ufes  aforefaid. 

Caii  ii.  Sir  Francis  Vincent  againft  Lefney. 

trrfpafs  will  liQ  TTRESPASS :  For  that  the  defendant  acclpi^rem  ipftus  Francisci 
for  killing  *    t^cujfit  with  his  (lafF,  upon  which  ftrokc  the  hawk  died.   The 

A  HAWK,  with-  defendant  pleaded  notgiiilty;  and  it  was  found  for  the  plaintiff, 
thcfpi^r'*or  ^^^  dap[i|iges  afle(red  to  fix  pounds.  It  was  now  moved  in  arrtft 
Ihewing  tiMc  ic  ®f  ju<Jfenient,  that  the  declaration  was  not  good,  Becaufe  he  dc  m 
was  reckimed}  not  (hew  what  kind  of  hawk  (he  was,  as  go(hawk,  lawncr,  &c. ; 
but  inirwwr  for  accjjpiter  is  the  ccnus,  and  in  the  declaration  he  ought  to  (hew 
^i«  rouft  be  ^^  fpccles  thereof:  and  it  is  here  too  incertain ;  and  compared  it 
Pt^.'so.  54if.  ^^  Plater*  s  Cafe  [a)y  where  in  trefjpafs  quarc  claufum  f regit  ^  et  pi  fees 
F  N  B  16.      ^'^^'*  ^^*  ^^^  declaration  was  ill,  becaufe  he  (hewed  not  their 

Dyer^  306.  5.  Co.  35.  Lut.  1359.  1374.  2.  Lev.  201.  3.  Lev.  336.  Rajm.  i6.  SiUdtf.  Hob. 
*8j.  OraJUU.  116.  tSS.  54^.    Cro.Jac.  262.  463.     Carth.  396. 

[m)  5.  Cq.  34, 

number 
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number  and  kind,  as  carps,  tenches,  icc.^^Sed non  allocatur;  for  ^'*  Frawch 
here  declaring  quod accifitrem  /f//f/jFRANcisci,  t^c,  being  but  one,       ^arAi!!i 
is  fuflScicnt,  and  not  hkc  to  Plater  s  Cafe^  which  was  altogether     LKkucT. 
incertain :  and  this  Cafe  is  the  ftronger  becaufc  it  is  after  verdift, 
which  hath  found  him  guilty  of  killing  of  the  plaintifPs  hawk. 

Secondly,  It  was  allcdged,  that  the  declaration  was  not  good, 
Becaufe  it  is  {2\A acciphrem  ipftus'P^ h^cisci^zni  be  doth  notfhew 
that  (he  was  reclaimed;  for  a  hawk  hfene  natura^  and,  if  not  re- 
claimed, the  plaintiff  cannot  have  any  property  in  her,  nor  can 
(he  be  faid  to  be  ipjius  Francisci  :  and  to  coniirm  this  Spencer*s 
Cafewzs  cited  (a). — But  the  CoItrt  held  the  declaration  to  be 
good  enough,  being  in  an  aftion  of  trefpafs  for  (Iriking  and  kill- 
ing, &c.  which  he  only  may  have  who  nath  the  poflTeffion.     And 
it  differs  from  Spencer* s  Cafe ;  for  there  it  was  an  aftion  of  trover 
lod  cenvcrfiony  which  lies  not  but  of  an  hawk  reclaimed,  and  which 
may  be  known  by  her  vcrvels,  bells,  or  by  fome  other  mark  whcrebv 
notice  can  be  taken  of  her  owner.     Whereupon  it  was  adjudged 
for  die  plaintiff. 

(<•)  Dyer,  306. 

Andrew  Farrer  ao^ain/l  Edward  Englifli.  Casi  h. 

ASSUMPSIT.    The  plaintiff  declares.  Whereas  in  confidera-  -^.received 
^  tion  he  was  content  and  would  accept  the  funi  of  12I.  los.  money  of  B. 
of  the  defendant  in  difchargc  of  all  reckonings  and  accompt  be-  "[» <*»''c*»*»^  *|^ 
iwixt  the  plaintiff  and  one  Thomas  Englljh  (the  defendant's  bro-  f,-*"  retelfc  t« 
thcr  (ij,  who  was  then  out  of  the  county  of  Norfctk)^  and  would  the  uCe  of  c.  -. 
fell  and  deliver  a  general  acquittance  to  the  ufc  of  the  faid  Tbomasy  the  acceptance 
as  he  (hould  be  required ;  that  the  defendant  aiTnmed  and  pro-  ?'  ^*  '"""*^'^ 
mifcd  to  the  plaintiff,  he  would  procure  the  faid  Tho>nai  Kn^h/h.  VI^J^''^' 

It  *       »  •  -jir     /-  i»       *   /-    1  111-  r  -^       0cianon  for  a 

when  he  returned  into  Norfolk.,  to  leal  and  deliver  a  general  ac-  profTjife  by  a. 

Suittance  to  the  plaintiff :  and  he  aliedgcs  in  fa<5l,  tint  hr  accepted  to  procure  a 
icfaid  lal.  los.  in  fatisia«Slion  of  all  reckonings  ^  and  that  i.  May^  mutual  rrieafe 
n,Jec.  I.  at  Norwicby  he  fealed  and  delivered  a  general  acquit-  ^"fc7veHi6l^ 
tance  to  Edward  Smithy  to  the  ufe  of  the  faid  Thomas  Englijh\  and  declaration  on 
that  upon  the  faid  firft  day  of  May^  21.  Jac.  i.  the  faid  Thomas  r»ch  a  promife 
Bnglijif  returned  i.nto  Norfolk ;  and  that  the  defendant,  licet  requi^  »«  too6,  with- 
/fff J  by  the  plaintiff  the  faid  ift  of  May^  hath  not  procured  the  ^^"h^i'^'^vi 
aforefaid  Thomas  Englijh  to  make  a  general  acquittance,/f^  hoc  fa-  ^.received'  the 
etrt  penitus  ricufavlt.     The  defendant  pleaded  non  ajfumpjit ;  and  money,  or  that 
foond  for  die  plaintiff.  the  rdeafe  B. 

Athos,  Sirjiant^  moved  in  arreft  of  judgment,  First,  Becaufc  J^*'^^^  ]^**  ^"^' 
there  is  not  any  fufficient  confideration  why  EdiL*ard  Enj^HJhihoxLXA  th.'ophit'bc 
pay,  or  the  other  IhouW  accept  the  laid  12I.  los.  in  fatis&ftion,  avfrrtd  to  b« 
aad  (hould  make  that  promife. — Sed  non  allocatur ;  for  he  paying,  <<tiivercd  to  a 
and  the  other  accepting,  is  fufficient.  ^[''"if^  ^®  '^ 

.  .  ufe  of  C. 

Secondly,   Becaufc  the  connderation  is  not  fufficicntly  al-  Port.  77. 
kdged  to  be  performed  on  the  part  of  the  plaintiff,  being  cxecu-  ^^^  ^y^ 
tory ;  for  he  alledgeth  that  he  delivered  a  general  acquittance,  but  cr«.  jac.  570!* 
(bews  not  any  whereby  it  may  appear  to  the  Court  to  be  a  fufh-  Co^i^p.  450' 
cieat  acquittance.  L-TcrcnRcp.6»» 

\i)  Bst'iBoWf  by  19.  Car.  i.  c.  3.  no  imTcarri^ge  of  anotlper,  uniefs  fon>e  memo- 
iftfla  0iaUliebraog|it  to  cbirge  a  deftfidant  randum  or  note  thereof  be  in  vi  ritlng,  and 
it  i  iftfkA  f€gmafk  for  tbe Mt,  defaolt^  or    tigacd  kf  the  party  or  by  hU  authority. 

THIRD1Y,^ 


20 


Caab  I). 

Trrfpaft  and 
trmnr  for  abo.* 
fin^and  con- 
^pcrtingahorfe 
lent  nay  be 
jotnedy  and  the 
vonw  laid  where 
either  the  abufe 
or  converfion 
happened  I  and 
a  vcrdiA  for 
intire  damages 
is  good. 

i.Lutw.  9S. 
Hobart,  187. 
i.Bac.Abr.  31* 
J.  Term  Rep. 

12. 
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ThxAdlt,  Becaufe  it  was  alledged  to  be  delivered  to  EJumi 
SfHitbf  to  the  ufe  of  tlie  faid  Thomas  Engtijh^  who  is  a  llranger, 
and  pendventure  could  not  or  would  not  deliver  it  to  Thmoi 
Englifif ;  and  it  was  the  intent  of  the  parties  to  have  it  delivered  to 
the  party  himfclf,  or  to  Edward  EngU/h^  who  was  party  to  the 
promife. 

And  for  thefe  two  laft  reafons  I  held  that  the  declaration  wa 
not  good  i  W  the  Lord  Hobart,  Harvey,  andYELVRRTOV, 
conceived  the  declaration  lo  be  well  enough ;  for  the  promife 
being  general,  <'  to  feal  and  dehver  a  general  acquittance  to  the  nib 
^  of  the  faid  Thomas  Englijh^*  is  hifficicnt,  without  allcdging 
that  he  delivered  a  general  acquittance  according  to  the  words  of 
the  promife ;  and  the  words  being,  *<  that  he  flull  deliver  to  the 
^  ufe,  &c/'  and  he  alledging  that  he  delivered  to  **  Edwari 
**  Smithy  to  the  ufe,  &c."  is  alfo  good  enough,  efpoiially  after, 
verdidl  upon  non  ajfumpjit^  wherein  he  denied  the  promife,  but  not 
the  performance  of  the  confideration.  But  Lord  Hobart  faidf 
if  he  had  demurred  upon  the  declaration  becaufe  he  did  not  fbew 
tlie  faid  acquittance,  it  might  peradventure  have  been  otherwife. 
And  it  was  adjudged  for  the  plaintiff. 

Whyte  againfi  Ryfden. 

ACTION  ON  THE  CASE.  Whereas  the  plaintiff,  at  Z««fai, 
^^  fuch  a  day  and  year,  accommodaJjTet  to  the  defendant  a  gelding 
ad  equitandum  ab  London  ^[(lue  chitatem  ExoNi^,  it  Ibidem  fahi 
redeliberandum  to  the  plaintiff;  that  die  defendant,  intending  tti 
deceive  the  plaintiff,  rid  upon  the  faid  gelding  from  London  to  Exon^ 
and  from  Exon  to  London^  and  by  that  riding  fo  much  abufed  the 
faid  horfe  that  he  became  of  little  value  ;  and  notwithfhmding  the 
plaintiff,  at  Exon,  fuch  a  day  and  year,  required  of  him  the  rede- 
livery of  his  faid  geiding,  he  tlien  refufed  and  yet  refufcth  to  de-* 
liver  him  ;  and  the  fame  dav,  at  Exon  aforefaid,  converted  the  faid 
gelding  to  his  own  proper  ufe,  to  his  damage  of  twenty  pounds. 

The  defendant  pleaded  not  guilty ;  and  found  againfi  him,  and 
damages  ten  pounds. 

And  it  was  now  moved  in  arrefl  of  judgment  by  Rich  ardson» 
Serjeant,  That  this  declaration  was  not  good,  to  join  together  in 
one  aftion  the  non-delivery  of  the  ^orfe,  accordinc^  to  the  contraft 
at  Exon,  and  the  converfion  to  his  own  ufe  and  the  mifufing  him 
in  the  journey,  which  are  all  feveral  caufcs  of  aftion. 

Alfo  it  appeareth,  that  here  was  not  a  good  trial,  becaufe  tlie 
bargain  was  at  London,  and  the  tort  was  alledged  in  riding  back  to 
London  and  the  mif-ufir  in  the  journey :  and  the  trial  ought  to 
have  been  at  London,  where  the  beginning  of  the.contra£t  was,  and 
not  at  Eicon,  where  the  conveHion  was  alledged. 

Alfo,  intire  damages  being  given  for  ail  thefe  torts,  whereas  tlie 
fole  caufe  of  the  aAion  was,  for  that  the  gelding  was  not  re- 
delivered to  him,  it  is  not  good. 

But  all  the  Court  delivered  their  oif\n\on% feriatim^  that  the 
trial  was  good,  and  the  damages  well  afleffed  : 

First,  Becaufe  the  principal  tort  was,  the  not  delivering  upon 
lequeili  at  Exon^  accorduig  to  the  contraft  ^  and  then  when  be  de« 

nied 
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niedthe  rc-Jelivery,  and  after  convtrted  !iim  to  liis  own  ufc,  the       ^"J^J^ 

plamtifFmiy  well  have  an  aftion  for  both»  and  together  (^).    And     Kt^Dfir. 

although   perad venture  the  defendant  might  have   demurred,   as 

LoH  D  HoBART  conceivcd,  for  the  doublcncfs  of  the  declaration  (^), 

yet  when  he  demurred  not  to  it,  but  pleaded  not  guilty  of  the  pre- 

xnifcs,  and  is  found  guiltv,  that  makes  the  declaration  good ;  and 

there  is  not  anycaufc  to  ftay  the  plaintiff's  judgment. 

Secondly,  The  trial  is  good  ^r  vldn^to  dc  Fxon^  becaufc  tlie 
tcrt  is  fuppofed  to  be  done  there,  and  not  ;:t  Loidoyi^c). 

And  THIRDLY,  The  entire  damages  are  well  aflelfcd  for  the 
Urts  alledged  in  the  declaration.  Whereupon  it  was  adjudged  for 
the  plaintiff.     Hde  7.  Co.  i.  Bu'.mcrs  Cajc,  and  Poft.  18G. 

(«)  i.Lev.  i^r.    ).  Lev.  Q(^.  Rpy.i^j.  B.  R.  II.  119.     4.  Hiic.  Abr.  xt,  it. 

SaJk.  10.       f.  M«.d.  01.       I.  Wilf.  148.  (tf)  Hob.  iSS.    Cro.  J;ic.  150.  7.  Co.  2. 

s.WiiC;iq-  3.  Wiir.^sS.  r.Conx.Dig.iJs.  X.  I  ev.  114.  ^36.     3.Leon.i4r.     StrAni;?, 

[hi)    Hob.  »9^.      a-  Vent.  i^%.  222.  7, 4. 

Caftic  iigahift  Hobbs.  c^'^-  '+• 

^Trinity  Tirm,   il.Jec.  I.  Rcll  l^z"^, 
EJECTMENT    for   lands    in  Donmnjon.      Upon   not   jrailr^- Thr  kjn^  v;.  g 
•^•^  pleaded,  a  fpecial  verdift  was  found,  that  fr.u'/infn  Rmt!  i.cincr  I;''*-**  '"  ^"/* 
copyholder  for  lite  ot  certain  lands,  parcel  of  the  mant^r  o^  Don-  grants  -  ii.i   is 
wji^rsff,  paying  fifteen  fliillings  a-yeav  to  thcK^rd  of  the  manor;  and  *'  n»ciru.jr'  , 
tlutKiN'c  Henry  the  eiouth' being  I'cikd  in  fee  of  lliis  manor,  '*  '^"^*'  '^^^^S 
anno  incefRmo  quhito  trj^ni  /J//,  for  the  funi  of  Hcil.  erantcd  by  his  !!  **^'^,^*'"^*» 
letters  patent  to  RiaJurd  yhidir^*s  ana  Pctn  ItmpWy  to  them  and  »  nuntAii./). 
their  HEIR 5,  tnUr  alttt'^  "  cmuia  fnt/rua/la^  UncfSj  ttfjcmev.tasrciLi-tus^  "  hcrcjftcr 
^^ river fionei^  ftrvlt'ui^  ct  bercdhamenta  Jua^   in   I^ONNINgton ///^-  **  namcil, i/ta. 
^^  (cr'iptd^  VIZ.    /fl///w  iV/j/w  annualem  rcdditum  ewlndtdfn  loHdo'ion  ct  *' ^*'»^'a| •■•'"" '1 
^  alia  fervitza   cxcmitia  dc  term  WiLLitLMi  Kf.AD  (et  fu  dnrrlos  ^.  Ci\\\\m\z%  anJ 
*^  alioi  r^ddiius  de  copyholders),   ac  totum  itlud  ju^jjuuvium  <7  fcx  »*  oihci  feivicrs 
**  zirgatas  /nr^r,  /w  Ponn  jngton,  in  t^nunu     J.  1),  huhmdum  et  '*  .ffi-m?  oui  of 
*^  tfmndum^  omnia  pnsd'U'ia  nujjuagia^  ttrras,  tcncmifitd^  rcddtus^  re-  *'  i  =«^ '^"^  ct 
*'  vcrfione^yfervitia^  it hcriditamenta^  in  Donnikcjton'  pvadit},  to  the  ^^^^'^  co^^ioU 
"faid  Richard  And,  rx\  and  Peter  Temple,  and   their  heirs:"  and,  d-^r^orVulcf  ' 
Whether  the  faid  patent  was  a  good  parent  to  convey  the  faid  lands  Jand^  pa'ol  of 
in  the  tenure  of  IP'illiam  Read,  as  aforcfaid  t  they  prayed  thr  dif-  t»ier-id  m:in&r, 
cretion  of  the  court :  and  if  It  were  a  good  patent,  they  found  for  ^V^'\^ '^^"^'^*  ^ 
the  defendant  ;  and  if  not,  they  found  for  the  plaintiff.  .^  )cu,!^'V\v* 

And  thereupon  it  was  arc:ued  by  Bridckman,  for  the  plaintiff',  ^'*^^  '""'  ^^^' 

Br  1  DC F  MAN  (hewed  that  it  cannot  be  a  good  patent  to  convey  cop>i'oiorr;  for 
thofe  lands  to  Andrrx^  and  Temple^  hccaufe  nothing  is  granted  but  '^*^' '*  ard(cifui 
the   rent  c)f  fifteen  fhillings,  and  the  fcryiccs   of  JVidiam   Read,  ^"'^"'  "'''"' 
whereby  is  intended  only  the  rents  and  ferviccs  winch  are  due  from^    c  *  6  b 
him  as  a  freeholder:  and  there  is  not  any  mention  of  lands  to  be* ,' j^^^p  "do^ 
granted,  or  that  it  is  copyhold  ;  and  it  Ihall  not  he  faid  to  be  a  paf-  2.rcr.Ktp.45S,' 
fing  of  the  freehold  of  the  copyholder;    and  tliere^brc  the  king 
being  deceived  in  his  grant,  nothing  paflcd  from  him,  and  fo  the 
grant  void. 

Serj^antThomas  Crew  fhcwed,  that  this  patent  was  to  pafs 
^K  ^^^^P  ^^  copyholder,  and  freehold  of  the  copyholder  in  fee, 
oiherwiie  the  patent  ihould  be  conftrucd  void,  wherein  thcfc  words 

i;K9.  CAji,  Q  ^f 
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^^luM  <^^^  king's  grant  arc  particulariied,  vi%.  **  totum  Hind  mujj^i^um 
lifsiit.  **  '^7^'  virgatas  array  habendum  meffuagium^  Urras^  i^c.**  which  im- 
plies that  there  is  no  mifprifion  in  &c  patent :  for  thereby  a  mcfiuigD 
as  granted,  which  cannot  be  unlefs  the  copyhold  ihould  pafs ;  where* 
fore  hcjconceived  it  (hall  pafs  by  conitrudion.  And  he  inoved» 
that  if  the  patent  were  void,  yet  the  plaintiff  could  not  have  jnfta* 
xnent:  for  it  is  found,  that  king  Henry  the  eighth  was  fei£i 
in  fee,  and  made  that  patent ;  which  if  void,  then  the  lands  are 
again  in  the  crown :  and  no  title  being  found  for  the  plaintiff,  he 
cannot  have  any  judgment. 

But  ALL  THE  Court  conceived  it  was  a  void  patent,  to  convey 
tht  land  of  the  copyholder  to  ^Indrews  and  Temple.  For,  riRST,^ 
there  is  not  any  land  granted,  but  the  rents  and  fervices  of  fViiLam 
Readi^\\\c\\  is  intended  freehold;  and  there  being  none  fuch»  the 
grant  is  merely  void. 

I^QeAm-fif.An  And  for  the  second  point,  they  all  conceived,  forafhiuch  as 
Afpcci*ivcrd»£\,  thcjray  hath  found  that  if  it  were  a  good  patent,  then  for  the  dc- 
if  f »w  Jury  ftfb  fenuant,  ifoiherwife,  they  found  for  the  plaintiff;  it  is  intended* 
!^ni  10  ihe  ^^^^  ^'^^'^^  ^^  ^  fufficicnt  title  found  for  tlie  plaintifT,  unlc  s  by  this 
Court,  ;he  patent  it  be  defeated  and  avoided;  fo  that  if  the  jury  be  fatisfied 
Court 'will  In-  that  the  plaintiff  hath  any  good  light  by  any  other  manner  of  title, 
tw*  ewythinf  ^^  Court  owght  not  to  doubt  thereof,  as  it  is  refolved  in  GMtak^s 
»  diiir"^  '  CV*/i,  s-  Co.  97.  And  it  was  adjudged  for  the  plaintiff. 
jiid<(UH.,ic.  vTio  Jac.94.  PolU  130. 392.458.  5.  Bac  Abr.  217.  i.  PcertWim.  190^  i.TermRop. 
14I.     1.  Term  JLop.  666. 

Ca»i  15.  Smith  agahift  Trindcr  et  Alios. 

^  Whether  «  EJECTMENT  on  a  Icafe  by  Elizabeth  countefi  $f  Berhjhiri 
tr.ic  nude hy a   -^-^  of  laiids  in  IVater  Eaton. 

^!^t?^*  t'po"  cv  dence  to  the  jury  at  the  bar,  upon  not  guilty  pleaded, 
him  to  the  uje  the  cafe  was.  That  Francis'  rir/  of  Berk/hire  purchafcd  the  land 
of  htmfclf  and  in  qucftion  to  him  and  his  wife  and  their  heirs,  in  41.  Elix.  After* 
hi*  wifeand  ^va^d,  in  16.  Jac,  i.  Trakcis  carl  of  Bethjhirt^  without  his  wife, 
I^Is^hJV'*'  '^^  ^^"  '^^^  ^^  ^^'^  Lawrence  Tanfield,  late  Chict' Baron  of  the 
€^if .  be^ood  exchequer,  for  thrccfcorc  years,  \iihey  lived  fo  long,  rcndcrinjg  220I. 
•saioft  the  wile  yearly  rent  at  the  two  ufual  fcafts.  During  the  term  Fr^zncis  dies. 
t^^i^I^  ?  The  qucftion  was.  Whether  this  leafe  Ihall  bind  the  countcfs  by 
the  32.  IleK.  8.  c.  28.  bccaufc  flie  wa«  not  made  a  party  to  the  in* 
h^jL^jZ.   denture? 

J.  Cio».  L»s.        Yflvertow,  Harvey,  and  myself,  upon  tl^c  firft  motion 

^^'-  and  perufal  of  the  ftatutc,  conceived  it  Hiould  bind  the  countcfs. 

«-^  ^^'     For  the  body  of  the  aft  is,  *^  That  all  Icafes  made  of  land,  which 

c^wr^/it,       •*  the  hufband  is  feifcd  of  in  right  of  his  wife,  of  inheritance,  or 

Jknili.  5V       «•  jointly  with  his  wife  by  purchaTc,  during  the  coverture,  or  be- 

<*  fore,  fhall  he  good  and  eiFc^kual ;  and  that  the  wife  Ihall  have 

«  hich  remcdv  for  the  rent  as  be  thi»t  made  the  Icafe."     But  then 

the  PROVISO  is,  '*That  fuch' leale  Ihall  be  made  of  fu.h  land, 

••  whereof  the  inheritance  is  in  the  wife  by  indenture,  in  his  and  his 

•*  wife's  name,  and  that >& (hall  fca!,  and  that  the  rcfenation  (hall 

«•  be  to  him  and  his  wife,  and'p  tho  heirs  of  the  wife.'"    And  that 

cJanfe  (halt  extend  to  hnds  of  ihtail  of  the  wife's  jointly  by  our- 

chaft  during  the  co^rertore:  fiv  dearly*  by  the  body  of 'the  aft,  it 

is  agood  k^9  aod  nol  wuhui  Ae  nioviso;  becaofc  it  is  not  the 


\ 
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folc  inheritance  of  the  wife:  and  the  proviso  extends  only  thereto ;        Smitm 
tnd  it  is  out  of  the  words  and  iniL-nt  of  the  Piiov  iso  :  for  the  ap-     Xh^iTokr 

Eointment  thereby  is,  that  the  rcfcrvation  ihali  he  to  them  and  the 
cirs  of  tlie  wife/ which  is  not  intended  of  a  joint  eftate ;  but  the  **^^*  ^** 
refervation  (hould  be  to  both  their  heirs,  fo  out  of  tlie  intent  and  PowcUn  Puw. 
words  of  the  proviso.  crs,  553. 

But  Lord  Hobart  doubted  thereof,  wherefore  it  was  direfted 
to  have  it  found  fpecially. 

Upon  the  evidence  it  appeared,  that  anciently  it  was  in  Icafe,  and  Two  fann<  ufo- 
occupied  by  two  tenants ;  tlie  one  paid  60L  and  the  other  180I.  and  *"y  *'^  *''  ^''^*' 
fo  for  both  240I.  yearly  rent  only :  and  now  they  are  joined  in  one  c!lnnot  be  iti  by 
kafc,  and  280I.  yearly  rcferved,  which  is  more  by  40I.  a-year  than  o««ieare  to  <»« 
both  the  leafes  were  before :  and,  Whether  tliis   l)e  a  good  leafe  tenant  hy  32. 
within  the  (latute,  &c.  ?  Whcrenpon  a  fpecial  verdift  was  found  at  '''**  *•  ^-  '*• 
the  bar  for  both  points,  ^nd  jUtcrwards  it  was  ended  by  arbitra-  [g^"^^  rcicrvX 
mcnt.  . 

5.  Co.  4.  a.  Sf 
n^.b.  3.Reb.3So.  Hardro,  3x5.  i.  Vera.  531,  54^.  Prec.Cb.157,  3. Bac.  Ab. 363.  Cowjj.  637* 
DougL  570. 

Hoc'igkinfon  again  ft  Wood.  Cah  i6. 

TriniyTerm,   19   Jtic.  l.     ^<?// 596. 

EJECTMENT  of  a  leafe  of  iriiliam  Rogers  for  lands  in  JF,  \^  If .  mandcv.fc 
'  the  county  of  Salop.  ^•>"<*»  '<>  ^'  ^'^^i 

Upon  not  guilty  pleaded,  a  fpecial  vcrdi ft  was  found,  tliat  Tho-  aftmvu/d  lelfe 
ffioi  Rogers  was  feifea  of  the  land!  in  fee  holdcn  in  foccage,  ^nd  had  f"ch  liinWs  ro  a 
ilFucby  feverai  venters,  Francis  his  eldeft  fon,  and  Ifll/i/im  his  *^""K"  («»" 
fccond  fon;  and  devjfed  the  land  in  qucftion  to  Fraficit  his  fon  Jil^ncc a^fier "hit 
for  life,  and  after  to  the  ufe  of  the  heirs  males^of  his  body  ;  and  d^^h^fhirbrq 
tor  default  of  fuch  ilTue,  to  the  heirs  males  of  fPll/ium  Roger s^  and  rtvoc-iii>nofth# 
the  heirs  males  of  their  bodies  for  ever  ;  and  for  default  of  fuch  f*«^^'^^  ^^  '^'^ 
iflue,  to  tlie  ufe  of  his  qwn  right  heirs :  ?md  afterwards  maketh  a  »n'^<^"*«"ce' ex- 
leafe  for  thirty  years  to  miliam  his  Ibn,   to  begin  after  his  death,  'Z'l^i-^^t 
?nd  dieth  without  other  alter4tion  of  his  will.     Hllliam  enters,  ihcbc??ini7nnof 
and  furrenders  his  Jeafe  qf  thirty  years  to  Frauds^  who  enters  and  tbisCafr,  Cro. 
lets  that  land  to  th;;  defendant  for  y^'i^r-s  yet  enduring  ;  and  after-  J*^*  ^'^^ 
ward  Francis  dicth  withqut  iflue,   'lilUiam  enters  as  heir  ipajc  of  i.Roil.AK.6f<. 
the  body,  and  makes  this  le^f^  to  the  plaintiff,  ^  i.Chan.Ca.i93, 

Two  queftions  were  hereupon  made  ;  f.Atkin^ 'u ' 

F^RsT,  Whether  this  leafc  made  to  TVHHatn  for  thirty  years  be-  ^^'  ^^'  ^93- 
gin  after  the  death  of  the  dcvifor,  and  fo  being  to  begin  at  the  fame  '*  y"^'  ^^^^' 
time,   that  the  devifc  of  the  inheritance  fhould  take  effcft,  be  ;^  j.Coro^DiV.  ni 
founter^iand  and  revocation  of  that  devile  totally,  or  only  quoad  PowtJ  on*Uc- 
thc  term,  andfliall  ftand  as  to  the  inheritance  (rf)? — And  as  to  tliat  vifci^eis- 
point  ALL  THE  Justices  refolved,  it  is  not  any  revocation  of  the        •  '    •  '^5* 
inheritance,  but  only  for  the  term,  for  they  bo.tli  may  ftand  toge-  "^^^^^  ^'* 
ihcr;  and  there  (hall  not  be  any  revocation  unlets  it  be  exprcflcd 
that  the  intent  of  the  teftator  is  changed,  or  that  they  cannot  ftand 
together.     And  here  it  may  well  ftand  with  the  inheritance  :  and 
for  that  point  was  cited  the  cafe  of  Coke  a;,  Bullock  {b)^  where  one 

(a)  By  19.  Car.  a.  c.  3.    Ho  devife  of  fliall  be  altered  by  word  of  mouth,  gnleff 

VBd«,iec.  iuU  W  revocable  but  by  Tome  put  into  writing  in  the  teilaior's  life,  and 

Vfi^K dtdaiing  the  fame,  or  by  deljh-oying  «xecutcd^t  the  aA  diredU. 
<kiiUl^  and  90  will c(  any  pcribnal  e(Ute        (^)  Cft.  Jac«  49.  Godolph.  455. 

C  ^  dcvifti 
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^'^^uVtl'rl'^^   dcvifed  land  to  hisfiftcr  in  fee,  and  aftcrvards  TPade  a  Icafc  for  fixty 
\W)oo.        years  unio  l.er  of  ti.e  f'.mc  laiuls,  to  begin  a.'lcr  his  d.ccafe,  and 
delivers  it  to  a  llrang  r,  to  the  ufc  of  liis  Jillci,  winch  lb  anger  did 
not  dejiyor  it  unto  her  in  the  hfeof  the  tcfiator,  but  afterwards,  and 
Jhe  refufed,  and  claimed  tlie  inheritance  ;  it  was  rcfolvcd,  bccauf(^ 
the  devife  and  the  Icafe  made  to  one  an  J  the  fairc  pcrfon,  b:  gin- 
ning at  the  fame  time,  cannot  ftand  together  in  one  and  the  fame 
perL»n,  that  it  was  a  countermand  ot  the  devife.     But  there  they 
all  agreed,  except  Warberton,  JufiUc^  that  if  the  leafc  had  been 
made  to  pnv  other  than  the  devifee,  they  might  (land  togcthcr,and 
the  Icafe  fhould  not  have  been  a  revocation  of  the  will  as  to  the 
inheriiance,  but  only  during  the  term.     Another  cafe  was  cited 
of  CoiL.ird  V.  Marjhall  (<?),  where  one  dcvifed  lands  by  his  will  in 
writing  to  one  of  his  younger  fons  in  fee,  and  after  by  another 
claufe  in  the  fame  will  deviled  the  fame  lands  to  his  wife  for  life, 
rendering  annuallv  to  his  faid  younger  fon  twenty  (hillings.     It 
was  rcfolved  that  both  thcfc  devifcs  may  ftand,  and  that  one  is  not 
a  revocation  of  the  other. — But  Yelverton,  Juj^lce^  cited  a  cafe 
(b)  adjudged  in  the  king's  bench,  where  one  devilctli  to  one  in  fee, 
and  aiterwards  make  a  feoffment  to  the  ufc  of  his  wife  for  life,  re- 
mainder to  his  right  heirs,  fo  as  it  is  quaji  the  ancient  revcrfion  ; 
yet  becaufe  he  departed  with  all  the  eftaie,  it  fhall  be  a  revocation 
of  the  devife  in  all,  and  Ihail  not  be  good  without  a  new  publica- 
tion :  wherefore  they  all  resolved,  that  in  this  cafe  there  is 
not  any  revocation  of  the  inheritance  ;  and  appointed  there  iliould 
be  no  more  arguments  at  the  bar  as  to  that  point. 
Byadcvlfctothe       SECONDLY,  Whether  this  devife  to  Francis  and  to  the  heirs 
eidcrtfonandthe  males  of  his  body,  and  for  default  of  fuch  ifluc  to  the  heirs  males 
}^6y'^Tlm[i^  of  the  devifor,  and  the  heirs   of  their  bodies,  and  for  default 
der  to\ht  hur'   of  fuch  iffuc  to  the  right  heirs  of  the  devifor,   be  a  limitation 
male  of  the  de-   ill  tail  to  the  hcjrs  males  of  the  body  of  the  devifor,  fo  that  tf^iiliam 
Vifor  and  hit      ^nay  claim  by  this  limitation  an  ellate  in  tail  as  by  purchafe;  or, 
bod'y  •  a  fon  f  ^^^^^^^^^  '^  vefted  in  Framh  only,  as  being  heir  male  to  the  devifor, 
thcdc'vifor  by  a  ^^^  "^^  by^purchafe  ;  or  if  the  inheritance  in  fee  fimplc  vcfted  in 
iccond  venter     him,  for  then  his  leafc  for  years  is  executed  out  of  the  fee  cftatc, 
flwll  ukc  the     and  fViUiam^  not  claiming  as  right  heir,  is  then  bound  by  thatleafe 
remairder.         made  by  Francis .-?— And  of  this  point  was  more  doubt  conceived ; 
^6  h*'  '^  ***  wherefore  they  ordered  it  (hould  be  argued  the  next  Term  :  and 
Co.  1.104.  a.    afterwards  in  hilaryTerm  it  was  moved  again,  and  adjudged  for 
3.  Cro.  97I  '     the  plaintiff, . 

X.  R0I.&41.  PoJt.  364.  HcW.  30,  Dy«r,  156.  pro.  Eliz.  109.  2.  Leon.  25.  i.  Mod.  226. 237. 
a.  Mod,  207.  I.  Vent.  381.  a.Vcrn.  >29,  £q,Caf.ii7,  Cowp.31.771,  See  Dougl.  50!.  i.  Term 
^.  «30.      3.  Term  Rep.  S7.  488. 

(a)  Cro.  Eliz.  711.     Cro.  Jac.49.  Q)  ^*  ^°^^*  ^^*  ^<^* 

Case  17.     William  Piatt,  Affignee  of  Richard  Piatt,  ^jftfi////  Plonimcr, 

Micbaflmas  Term,  20.*Jac,  1.  Roil  ly^g. 
AcopyHoW-?n  pOVENANT,  XTpon  demurrer  the  cafe  was,  That  a  copyholder 
ril'd^rerw-rd.'  '^"  ^^^  "^'^^^  ^'^^  ^^''^'^  Ijccnce,  made  a  leafc  for  twenty-onc 
rurrcndersioihc  yc^rs  by  indenture,  rendering  rent,  wherein  the  leflee  covenants 
pUint.ff. ^orr#,  tor  himfelf  his  executors  and  afligns,  with  fufficient  fureties,  that 
If  hccn  .i»..in.  he  will  ercft  a  pale  about  fuch  a  clofe,  and  lay  upon  the  lands  dc- 

afgntt  agiiuft  thelefllc  fornon  ptrformanccof  ^cnant?  Co«.poft  44*  Cro.  JiC  305.  Ydv.  S2)« 
Hob.  i'j%.         C^th.  ^05«    ^ff.  3.  Lev.  327.     s.  Sall^.  iS5«    Show.  »85.'  S^in.  395. 

mifcd 
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tnifcd  vcarlv  fortv  loads  of  dun?,  and  lufficicntlv  icnairthchoufcs.        ^''^'''T 

Afterwards  the  IcflTor  furrenflcicJ  to  the  ufe  of  the  plaintiff  and     p^,^,,^  ,^^ 

his  hei'S,    who    was    admitted    accordingly  ;   and   for    not  per-  -       .         ' 

forming  thcfc  covenants  the  plainiiff,  as  alfignce,  brings  his  aftion     *    ^^^'  ^"** 

of  covenant.  2?Com.Dig. 

The  qneftion  was,  Wliethcr  the  afiignee  may  maintain  this  ac-  5»5- 

tion  by  the  common  law,  or  by  the  ftatutc  of  32.  Hen.  8.  c.  34.  ^    jij^^^'^  ,V-^' 

The  defendant  upon  this  declaration  demurred.  4^1. 

a.  Term  Rfp^ 

The  principal  doubt  was.  Whether  a  copyholder,  who  comes  4S4. 
to  his  tenement  by  furrcnder  of  the  leffor,  be  fuch  an  afTigncc  as  5-  ^^'  *^-  ^^ 
may  have  an  aftion  of  debt  or  covenant  by  the  ftatutc  of  32.  Hen.  8. 
C.34-? 

Secondly^  Admitting  be  be  not  within  the  ftatutc,  Whether 
by  the  common  law  (covenants  being  made  byexprcfs  words  with 
the  leflbr,  his  heirs,  and  atSgns)  the  afiignee' for  tliefe  covenants 
inay  maintain  this  a£lion  ? 

This  cafe  was  moved  by  Heneace  Finch  fif  the pla'mtijfy  and 
by  Ckav^LY  for  the  defendant.     Et  adjournatur  [a). 

(tf)  See  S.  C.  Co.  Cofiy.   p.  S7. 

Knight  agabift.  Harvy,  Adminiftrator  of  Harvy.  On  rs. 

Hilary  ferm^  zi.Jac*  I.     Roil  6}^. 

r\EBT  brought  in  Hilary  Term^  22.  Jac,  i.  upon  an  obligation  A  mtftik-of 
^  of  eleven  poun.^s,  dated  20.  May^  anno  v-ceffimo  >  c^is  fir/?u\  '*'  <^^^' »"  a 
The  defendant  imparls  ;  and  in  Eajirr  Terwy  i.Cur.  i.  the  dcci.i-  <'cci.ir;.t  on  of 
ration  and  plea  of  the  defendant  was  entered,  and  he  dcr!a:cd  f^^'an'Tn-^'L'b^c 
therein  upon  an  obligation  dated  20.  Afay^  aftno  ?Q.  regis  mtnc.  Af-  auc"  pka^  '^ 
terwards,  by  order  of  the  court,  the  faid  declaration  was  amended,  picaJcd. 
aiid  made  regis  Jacobi.  Cov.p.4o:.42  5. 

Doiigl.  114.  3''3.     1.  Term.  Rep.  7S2. 
The  defendant  pleaded  thereunto  a  judgment  upon  another  bond  Todchtonbond 
of  one  hundred  pounds,  dated  anno  quarto  regis  nunc  (which  was  if  tiiCricitnfJnnt 
miilaken,  for  it  ought  to  have  been  regis  Jacoi'i)^  and  that  he  had  p'c*d  judgment 
tien:  enfti  maines  but  only  to  fatisfy  that  judgment ;  and  thereupon  '^^*?^*''''J//'\ 
the  plaintiff  joins  iflue,  *•  that  the  laid  recovery  was  made  by  fraud  andTu/  la  nUrf 
"  and  covin ;"  and  found  for  the  plaintiff.  reply  ptrfrnu. 

This  Term  the  defendant  moved  in  arreft  of  judgment.  That  ^;['^^  ;:"J^^^^^ 
this  pica  is  repugnant  and  impofliblc  ;  that  a  recoveiy  fliould  bo  InrverdiitTn 
fl'.v«  (^'iNTO  regis  nunc,  and  therefore  the  ilFue  joined  thereupon  his  favour,  the 
is  nought,  and  no  judgment  can  be  given  in  this  cafe.  piaintfr  fh..ii 

But  ALL  THE  Court  conceived,  that  forafmuch  as  there  was  A^rTc^? .^"*^  * ' 
a  e'cfault  in  the  defendant's  pha,  althougli  the  piaintiiF  hud  joined  ?qi\,* ^^.  ^j. 
iffue  thereupon,  which  is  found  to  be  falfe,  and  the  delend.int  hath  5.  Co.  43.  a. 
notconfeflfcd  ajfets  in  his  hands  but  onl/  for  that  judgment,  yet  s.  Co.  gi. 
the  plaintiff,  bavins;  a  good  dtcbration,  (hall  have  judgment:  ^^o- ]«•  8^« 
whereupon  it  was  adjudged  for  the  plcintiff.  ^'^^*  pu^  ^^^^ 

455-   Hob.  326.    Riym.  45S.    1.  Saund  ^zS.   i.Salk.  173.    5.Mo^.  310.    Garth.  370.     Ld.R»yin.9«« 
X-ytw.  1380.     1.  Burr.  1^9,     i.  Term  Rep.  7S2. 

C  3  Sir 


a6  ''  Michaelmas  Term,  i.  Caf.  i.    InC.B^ 

Casi  i^  Sir  Edward  Coke's  Cafe. 

Excfptiont  CIR  EDIVJRD  COKE,  late  Chief  Juftice  of  the  commWI 
uken  by  *^  pkas,  and  afterwards  of  the  king's  bench,  and  removed  from 

to'h^fh'^iF^  his  places,  being  made  (herifF  of  the  county  of  Btakingbam,  had  a 
o«h  of  ^ce  ^^^^^^  potejiaum  to  take  his  oath  annexed  to  a  fchcdulc  ;  to  which 
and  reTniurioni  ^^  ^^^k  exceptions,  for  tlut  there  were  more  additions  to  the  faid 
«f  the  jadgei  Oath  than  were  in  the  andtnt  oath  which  is  in  The  Register^ 
tiwreon.  j^nd  afterwards  confirmed  and  appointed  by  the  ftatiite  of  iS.AViu.j. 

c.  4. :  he  therefore  conceived  tlierc  ought  not  to  be  fuch  additions 

unlefs  by  parliament.     The  additions  weie^ 

First,  *•  That  hejhould  ftek  tofupprefs  all  errors  andherejies  com* 
•*  monlj  called  Lollories,  andjhould  beajjtftant  to  the  ccmm/J/aries  and 
V  ordinary  in  church  matters  :"  which  part  of  the  oath  was  added 
by  reafon  of  the  ftatute  of  5.  Rich.  2.  ft.  2.  €•  5-  and  2.  Hen.  4.  c.  15. 
whereby  it  is  appointed  tliat  tlie  fame  Ihould  l>e  taken  by  the  ihc* 
riff,  efpecially  for  tbofe  two  caufes.  But  he  thereto  certihed,  That 
thofc  ftatutes  are  repealed  by  the  i.  Edw.  6^  c«  i^  and  i.  £liz.  c.2. 
and  therefore  ought  not  to  be  taken. 

The  Second  Additio?i  was,  "  That  he  Jhould  return  reafon* 
chle  ijjues ;"  whereto  be  excepted,  Becanfe  it  is  appointed  by  the 
ftatute,  and  penalties  impofcd  for  not  performing  it;  aind  it  ought 
not  to  be  upon  oath. 

The  Third  Addition  was,  "  TJjat  he  JJmdd  return  all  juries 
**  of  the  neareji  and fujfficicntcjl perfons  :**  whereto  he  excepted,  Be- 
caufe  that  part  of  tlie  oath  is  not  appointed  by  any  ftattite ;  and  it 
is  againft  common  praftice  that  he  himfelf  fhould  return  juries,  it 
being  commonly  done  by  the  under  Iheriff,  who  is  alfo  appointed 
by  the  ftatute  to  be  fworn. 

The  Fourth  Addition  was,  ^  7hat  he  Jf^ould  caufe  the  ftatute 
•*  ©/"WlNTON,  and  thcjtatutes  againft  rogues  and  vagabonds^  to  he  put  in 
**  execution:'*  whereto  he  excepted.  Becaufe  the  ftatute  oHVinton  is 
altered,  and  theftatutes  aj^ainft  rogues  arid  vagabonds  are  appointed 
to  be  executed  by  the  juftices  of  the  pesC&e,  and  not  by  the  ftieriff. 

Upon  thefe  exceptions  The  Lord  Keeper  aflembled  all  the 
Juftices  to  confer  with  them  about  the  fame.     And  as  touching 

The  First  Point,  They  conceived  it  was  fit  to  be  omitted  oi^t 
of  the  oath,  becaufe  it  is  appointed  by  ftatutes  which  are  repealed^ 
and  were  intended  againft  the  religion  now  profeflcd  and  eflablilhed, 
which  before  was  condemned  for  herefy,  and  is  now  held  for  tlie 
true  religion^ 

For  the  Second  Addition,  They  conpeived  it  convenient 
and  for  tlie  fervice  of  the  king  and  fubjefts,  and  the  greater  part 
of  them  were  of  opinion,  that  an  oath  in  this  and  the  other  points 
may  be  well  enjoined  by  the  king  and  order  of  ftate  without  par- 
liament, and  it  may  be  well  impofed  upon  the  IherifF  to  take,  being 
for  public  benefit  and  execution  of  the  laws. 

For  the  Third  Addition,  It  is  not  fo  ftricUy  to  be  intended 
that  he  hiitfclf  fliould  return  juries,  but  it  oyght  to  be  intcndsd 
according  to  tlie  conftruftion  of  law,  that  he  himfelf,  by  himfelf 
or  undcr-lherifF,  fhould  return  juries ;  which  is  a  fufficicnt  per- 
formance j  for  the  law  faitli,  qui  per  aliumfacity  per  feipfumfacit. 

For 
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For  THE  FonnTH  Addition,  It  rcfts  upon  the  former  reafons,  ''*  Epwap» 
that  this  oath  being  appointed  and  continued  divers  years  by  di-  ^*»'»  ^^^ 
tedion  of  the  ftate,  although  without  the  expre£i  authority  of  any 
fiatute  law,  yet  may  he  well  be  continued  for  the  public  benefit  in 
repreffing  fuCh  pcrlons :  and  although  authority  be  given  to  the 
Juftices  of  the  peace  to  put  thofe  ftatutes  in  execution,  yet  it  doth 
not  take  away  the  (heriff's  right,  who  is  The  Public  Conser- 
vator (€),  And  fo  they  delivered  their  opinions  to  The  Loed 
Keeper  at  his  houfe  at  Reading  (b), 

(«)  Lamb.  b.  i.  c  3.  12.  Hen.  7.  (h)  See  the  3.0eD.x.  c  r$.  f.  tS.  for 
pL  17.  s.  HAwk.  ch.  8.  f.  4.  5.  Com.  the  preftnt  form  of  the  oath  to  be  taken  bj 
Dif.  480.      J.  Bac.  Abr»  il6.     4.  Bac*    flMriA. 


Memorandum. 


CaIS  20. 


npHAT  the  laft  of  this  Term  there  came  a  writ  from  the  king  to  The  cooru  «u 
***    the  juftices  of  the  common  pleas,  commanding  the  court  to  joumedfrom 
be  adjourned  from  Reading  to  freftmnfter  in  the  county  ofAftd-  ^^Jifig  to 
dl^ex^  and  that  all  pleas  and  proceeding  ftiould  be  adjourned  to  ^vj^f^* 
We^mh^tir,  to  be  held  there  the  day  of  Odiabis  Hilarii  (and  like  '"'*^'  '^^ 
wnts  were  direAed  to  the  juftices  of  the  king's  bench  and  barons 
of  the  exchequer) ;  and  it  was  openly  read  there,  and  then  the 
adjounmicnt  made  accordingly  ot  all  pleas,  &c.  unto  fFeftminfter^ 
fcc. 


C4  j£i^9 


^  Hilary  Term, 

I.  Car.  I.   In  the  Commort  Pleas, 
AT    WESTMINSTER. 
.      iS/r  Richard  Hutton,  Knt.  Chief  Juf  ice. 

Sir  Francis  Harvey,  Knt.  1 

Sir  George  Crokc,  Knt.  V  Jujiices. 

.     5ir.HeHry  Yelverton,  Knt.  J 

Sir  Robert  Heath,  Kfit.  Attorney  General, 
Sir  Richard  Sheldon,  Knt.  Solicitor  General, 


CMt  t.  •<  Memorandum. 

ThcdMth  of      TN  this  vacation  Stu  He'MR  Y  Ho  bar  t,  Knight  and  Baronet,  Chief 
HoBA»r,Ci7.  1  Juftjcc  of  the  Common  pfeas,  died  at  his  houfc  in  Blyckl'mg  in 
r1  p  ^T*     *e  county  of  A'ii/W*,  bcin^  a  moft  learned,  prudent,  grave,  and 
<T>.  P-307-    tefigibus'jtldgfc.      •'•''    -:    • 

Caii  1.        Sir  Richard  Udall  j^V;^?  William  Tindall,>7^/fr  o/iff/^j|, 

Hilary  Termy  22,  J ac,  I.     Roliy^^. 

foai,  growing  nrRESPASS,  for  taking  two  loads  of  wbad.     Upon  not  guilty 
'lt!^Url'^''^l\\^  pleaded,  a  fpecial  verdiA  was  found,  that  if  woad  be  minuta 

be  confidcrcd  a$  dccirme,  then  the  jury  find  that  the  defendant  is  not  guilty;  if  it 
Jmail  tiibts.        be  not  minutcc  decima^  then  tliey  find  for  the  plaintiff. 

Hutton,  77.  And  it  was  argued  by  Henden,  Serjeanty  for  the  plaintiffs  and 

Bcndl.  159.        |jy  Bridgeman  for  tlie  defendant. 

%.  Aik.  364.  On  the  behalf  of  the  plaintiff  it  was  faid.  That  inafmuch  as  it 

Palm.  212.        is  fo  found  without  more  circumftances,  it  fhall  not  be  intended  to 

*  r1?*  ^^*      ^^  minutte  decim^e  ;  for  it  may  be,  that  a  great  quantity  of  woad 

Carth  \l^^'      °™*y  ^  fown,  and  the  greafeft  part  of  the  commodity  of  the  pa- 

Skin.  35^**       rifli  may  confift  in  woad,  and  then  it  cannot  be  reputed  w/««/<r 

X.Sid.  443.       decimal  for  although  in  their  own  nature  they  be  minuta^,  yet 

4*  Mod.  184.    they  now  become  majoresy  if  the  greatefl  part  of  the  profits  of  the 

^*c^^%^^'      parifh  confifts  therein  :  for  minuta  dtrirme  are  properly  intended 

iiuih^iSg!^!,  *"^^  which  are  but  of  fmall  confideration  in  a  parilh,  as  herbs  in 

'  a  garden,  and  fuch  like ;  therefore  lie  faid  that  woad  fown  in  the 

field  is  not  minuta  decima  \  and  that  in  3.  ^ac.  i.  upon  a  fpecial 

Ycrdift  in  EJfex^  in  the  cafe  of  Hcrtman  v.  Bcxlcy^  it  was  refolved, 

,   that  tithe  olivcldey  which  is  a  kind  of  grafs  growing  amongft  other 

'  graiiri,  and  commonly  fown  fifteitwith,  were  not  minute  dedma. 

Bridgemat^,/^;  the  defendant y  vouched  TJje  Dean  and  Chapter  of 
Norwich' s  Cofe  {a)y  where  it  was  adjudged  upon  a  fpecial  verdift, 
that  the  titlics  of  forty  acres  of  land  planted  W\\h  faffron  apper- 
tained to  tlie  vicar  and  not  to  tlie  parfon. 

{a)  Reported  vnder  the  name  of  Beddlngiield  v.  Freaky  Cro.  Eliz*  467.    Moor,  909. 
Owen>  74.    ColdC  149. 

Henpen, 


T 


Hilary  Term,  !•  Car.  i.    In  C.  B.  2) 

Hekdek  anfwered,  That  was  not  becaufc  they  v/cre  minute  A-  iJvAtL 
cirmty  but  for  that  upon  the  endowment  found  the  allegation  was  «j«5l 
tliat  the  parfon  (houJd  have  tithe  of  corn  and  hay  only.  Tik»ai.*» 

But  Yflverton  faid,  That  was  not  the  reafon,  but  becaufe  they 
were  accounted  as  minutit  decima,  and  apperuined  to  the  vicar. 

And  ALL  The  Justices  rcfolved.  That  woad  growing  in  nature 
of  an  lierby  the  tithe  thereof  ought  to  be  reputed  for  minutit  de^ 
cim4t ;  and  judgment  was  given  for  the  defendant. 

Mary  Peacock,  Executrix  of  Richard  Peacock,  againft     Ca«e  y, 

Steere. 

PlaintifT  exe- 
cutor ftiiU  not 
pa]p  cofls. 
Port.  219, 

5.  C.  Hutton, 
2.  Lev.  i<5, 
J.  Lev.  60.375, 
Strange,  eSi. 
97> 

6.  Mod.  93^ 
Dougl.  263, 
4.  Term  Rtp. 
»77- 


B  AVISHMENT  DE  GARD.  The  plaintiff  declares.  That 
one  John  Steere  held  fuch  land  of  the  teftator  by  knirhtsfervicey 
and  died  Uaving  his  heir  within  age  ;  and  that  the  teftator* feized 
the  faid  ward  and  died  thereof  po(!cfled,  and  afterwards  the  defen- 
daat  ravilhed  him ;  the  iffue  being  upon  the  tenure^  was  found  for 
the  defendant.  Tbcqucftion  wasuponthe4.  Jac.  i.  c.  3.  Whether 
the  plaintiff  Ihall  pay  any  cofts!^  becaufe  (he  counts  that  (he  brings 
her  a£tion  upon  her  own  poileflion. 

And  HuTTOK,  Harvey,  and  myself  held,  that  the  defendant 
flttll  not  have  cofts  ;  but  Yelverton  e  contra.  Fide  Goldfmith  v. 
Lady  Piatt  (a),  Haywartb  v.  David  ib)y  and  Feih'erflen  v.  Alh^ 
}md{c). 


(«)  Cro.  Jac.  351.    a,  Bnlft.  ft84. 
^2.503.     Codfll.  lis. 


(i)  Mich.  3.  Jac.  X.    Cro.jK.  119.     (cjCro* 


Eailei 


Eafter  Term,  ^^ 

2.  Car.  r.    In  the  Common  Pleas. 
Sir  Richard  Hutton,  Knt.  Chief  Jufticc. 
Sir  Francis  Harvey,  Knt. 
Sir  George  Croke,  Knt.  >     Jujlices^ 

Sir  Henry  Yclvcrton,  Knt.        J 
iS/>  Robert  Heath,  Knt.  Attorney  General. 
Sir  Richard  Sheldon,  Knt.  Solicitor  General. 


Crumpc  agahft  Barnc.  Caw  u 

V  CTION  FOR  WORDS.    Whereas  the  plaiiitifF  was  a  ci-  it  is  »aionablt. 
\     tizen  of  Gloucefter^  and  fo  had  been  for  twelve  years,  and  ^  ^^  ^flm- 
^  ufed  ail  that  time  the  trade  of  a  fhocmaker,  that  the  defen-  ••^''  "abanit- 
t  to  de&me  him  fpake  thefe  words  of  hira,  *'  He  U  a  bankrnpt  fJ^ll^J'^^Ju^ 

J«^*"  within  the  fti- 

iter  verdift,  iii>on  not  guilty  pleaded,  and  found  for  the  plain-  J"^  ^  ***"**"• 

it  was  moved  in  arreft  of  judgment  that  thefe  words  were  not  '"^^* 

enable;  for  **  bankrupt''  is  not  fpoken  indefinitely,  norabfo-  ^^«- ^iiz.  i6S. 

If  by  itfclf,  but  as  an  adjedive  to  "  rogue  \'  (o  the  words  are  swii/i^i.^'* 

nuatcd.    Alfo,  a  fhoemaicer  is  not  fuch  a  perfon  as  may  have  3.  Lev.  3^. 

.dion  for  tliefe  words,  no  more  than  a  labourer  or  hufbandman ;  BuH.  n.  P.  j> 

he  doth  not  live  upon  buying  and  felling,  or  upon  credit,  but  ^*  ^"'■^-  »^4^- 

n  his  manual  labour.  \  1  ^'°"'-  ^'5- 

28^  503. 

ut  IT  WAS   RESOLVED,  that  thc  aftion  lies;  for  the  addi-  a.  bi. com.it7«. 

of  "  rogue'*  to  **  bankrupt''  doth  not  extenuate  but  aggravate  ^'^'^P-  7So-     . 

nd  fhews  his  malice :  and  a  fhocmaker  is  fuch  a  perfon  as  is 

lin  the  llatute  of  bankrupts  ;  for  he  lives  by  his  credit  in  buy- 

leatlier,  and  felling  it  again  in  fhoes,  &c.  and  not  upon  hi^  ma- 

l  labour  only,  as  labourers  and  hufbandmcn  do.     Whereupon 

as  adjudged  for  the  plaintiff. 

Poller  againji  Smith,  Caie  %.    • 

SSUMPSIT.    Whereas  the  defendant  was  indebted  to  the  AdcdarationJn 
plaintiffin  feven  pounds,  that  in  conlideration  thereof  he  pro-  ^j^**^/*  n»«A 
:d  to  pay,  &c.     The  defendant  pleaded  non  ajfumpfit^  and  found  ^^^^^^  ^"^ 
nil  him:  and  it  was  moved  in  arreft  of  judgment  that  the  de-  debt.— riA 
ation  is  not  good  ;  becaufc  he  doth  not  Ihew  any  caufe  of  thc  ante,  6. 
l^viz.  by  bond  or  otherwife  :  and  although  he  hath  pleaded  10,  Co.  77. «. 
affumpjit^  and  it  is  found  againft  him,  yet  the  declaration  being  Cro.  Jac.  %^, 
he  verdia  doih  not  aid  it*    It  was  therefore  adjupgjuj  for  the  »»V  ^*« 
aidant.  w^'^- 5- 

Noy,  145* 
I.  BoUt  153.    !•  Sid.  i8i.     t.  Show«)47*     <-  Coin.Dic.  1  j^    Cowp.  Sttf.     DovgU  ;« 


Axiot 
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Ca«  1.       Anne  Smith  againft  Anne  Lady  Wade,  Executrix 

William  ^Vadc. 


A  SSUMPSIT  upon  a  promifc  of  tl^c  tellaroi's.  After 
^^  pleaJcd,  and  verdift  fdilnd  for  the  plaintiff,  it  w; 


nona, 


Dif^.ikcn  in  a 

AcAmj  cvp^m    2|.|.g{][  Qf  judgment,  thit   the    writ  hiid'  declaration   were 
•^!.^,*I^* Jd of  Anne,  executrix  of  Sia  William  t^ade.  and  the  ifluc. 
iTj/fiaw.  it  m*f  and  vemre  factas  were  accordingly  for  a  trial  betwixt  the  \z 
be  amended  af-  tics  ;  but  being  tried  by  a  ni/i prius  writ  in  London^  the  writ 
ter  verdia.  ^^^^  corpora  Wiis  tO  have  "  corpora jurator urn,  C^c,"  betwixt  t 

Huttoa,  8x.  Anne  Smith  and  Lady  IVade^  executrix  of  Sia  Henry 
3.  Co.  3.  kmrht  i  fo  a  mifprifion  of  Henry  ff^ade  for  William  ffaa 

c.  Co  43.  ■  , 

Cro.  j»c  14.  It  was  therefore  moved  in  arrcft  of  judgment,  that  it  was 

354.396.  without  warrant ;  for  the  record  ofniji  prius  and  the  ifluc 

SLT*^'  *g*i"ft  ^^^  executrix  of  JVMam  IVadcy  the  habeas  corpora  w 

i.^Com.  uig.  fufficient,  being  by  nisi  rmus  to  try  that  ifluc. 

3»Bac.  Ab.  275.       gut  ALL  THE  CouRT  conceived,  that  inafmuch  as  the 
Cowp.4D7.425.  good,  the  record  of  nt/t  prins  good^  the  vcjine  facias  good  ace 
iV^m  Rrp?^'  to  the  iflTue,  altiiough  there  be  a  mifprifion  in  the  habeas  cor 
7S2.  was  but  the  fault  of  the  clerk,  and  may  be  well  amended  ;  I 

J.  Term  Rep.  there  is  not  any  alteration  of  the  verdift,  and  it  is  well  wai 
*57«  by  -the  former  record  :  therefore  it  was  appointed  to  be  air 

and  adjudged  for  the  piaintifF. 

«Aift4.  Swaync  agah/t  Rogers. 

In  the  Exchequer  Chamber. 

IntRfpafsfora  'TRESPASS  FOR  BATJERY  ip  the  king's  bench,  anc 
battery,  if  be      1    xtitul  for  the  plaintitf". 

fore  judi^mcDt  •,  .       ,  ,  ,        i  /^         ,    /.       ,         , 

Che  force  it  par.       Error  ui  tlie  exchequer  chamber  was  aiiigncd,  for  that  th< 
dooed,  there       ment  was  cap'iaiur^  wliercas  the  battery  was  before  the  gener 
^  ^  h*  '"h    ^^"'  ^^  *^         ^"^  ^^  pardoned,  and'thc  judgment  ought 
^^iZl^^avl  have  been  a  caplatur  la)  \  fot  the  Court  is  to  take  notice  of  tl 
Bardon  muft  oe,  ••'•ir^i  ♦  <• 

pleaded.  don  and  give  judgment  for  the  party,  but  not  any  fine. — . 

?oft.  449.  cllocatur :  for  the  Court  need  not  to  take  conufance  thereof  t^ 

Cro.  Jac.  149.  demand  of  the  party ;  and  it  doth  not  appear  whether  the  \ 
a.  Uv.  36.        any  of  the  perlons  excepted,  or  one  who  is  to  have  benefit 

^lowd.   401.       I.  Mod.  71.       1.  Havrk.  P.  C.  560. 

Ka  vcfdia  find  AFTERWARDS  it  was  Ihcwn  that  the  declaration  was  of. 
rnhfthtu^mmgit  }y2XX.tTy^  and  imprifonment ;  and  the  defendant  as  to  the 
which  timwas  p'^^  a  juftification  ;  whereupon  the  plaintiff  demurred  ;  an 
a  demurrer,  and  the  imprifonment  he  pleads  another  juftification,  whereup< 
€%mditi9nai  ia^  plaintiff  takes  ilTue,  de  injuria  fua  propria^  £^r.  and  iflue  joine< 
M^i  10  which  2X  the  trial  the  jury  found  as  to  the  plea  for  the  battery,  t: 
2S^^  K*Utfro.  defendant  did  it  de  injuria  Jud  propria^  and  aficflcd  damaj 
neoui.  '  pounds  and  cofts  forty  fhillings ;  whereas  they  ought  not  t 

Poft.  143.  meddled  therewith,  biecaufe  a  demurrer  was  thereupon,  bi 

t.  Burr.  %%%.  have  found  conditional  damaees  if  it  Should  be  adjudged 
Dougi. 377.730.  piaintifF:  and  for  the  imprilonmcnt  they  did  not  find  th 
1.  Term  Rep.    ^yj  afTcflid  Conditional  damages  twenty  fnillings  j  fo  they 


240, 


m)  8m  16.  &  17.  Car.  i.e.  8.  and  5.  &     153.  17s.    Salk.  54.  and  2.  Bac.  i 
~~ilt  9.  c»  11.     Poft.  178,     Cro.  Elit.     In  noiik. 
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nicrcly  crofs  to  what  they  ought,  and  the  judgment  upon  this  vcr-      Swath t 
4ift  tor  the  five  pounds  colls  and  the  forty  Ihillings  tbund  by  tlic        "Z*'"!^ 
jury  f^ulio  habito  refpediu  of  the  t\^*enty  ihil  ling$  was  uil-m;!  y  erroneous.         "<**"• 
— Wherefore,  although  it  was  prayed  that  it  miglit  be  amended, 
it  appearing  to  be  the  mifprifion  ot  the  clerk  who  entered  the  judg- 
ment, yet  non  allocatur ;  fa>ut  the  judgmcut  was  reveiTed. 


Smith  againft  Ricliardfon. 

In  the  Exchequer  ChamhiT. 


Case  5, 


ERROR  JJF^^  *^  ajfumpjit  in  the  king's  bench  ;   wherein  the  a  protnife,  in 
plaiiitUt  declared.  Whereas  in  confideration  the  plaintiff  had  confidcraticn  of 


fold  to  the  defendant  fourbacsof  hops,  whereof  three  bags  weighed  V'^*^  ^<^'»^''''^y  *>f 
jtptem  cfntcnas  ct  unum  auartenum  cenienay  Anglice,  leven  huiidrpd  /^.a^^^  a^. 
and  one  quarter  of  an  nundfed  weight;  and  the  oth^r  bag  weighed  <.lu  f'arocwt. 
ducentai  centenas  et  dimidlum  umvs  centena^  Anglice,  two  hundred  •/"  ^'7>'>  ^laii 
and  an  half  weight ;   th:it  the  defendant  afnvned  to  pay  according  T'.^^Jl^^^"^ 
to  the  rate  of  feven  pounds  for  every  hundred  of  tlie  faid  three  >.^^j^'^,  ** 
bags,  and  according  to  the  rate  of  fix  pounds  ten  fhillings  for  every  pon,  -^i^,  41S. 
hundred  of  the  other  bag  :  et  duit  in  fatlo  that  the  afoiefiid  l!uce  y^^^,^      ,^ 
bags,  according  to  the  faid  rale,  amounted  to  the  fum  of  fifty  pounds  jq.  t  o.'j  ^o.  a. 
tnd fifteen  (hillings;  and  the  aforefaid  other  bag,  according  to  the  r.  Lev   ,3, 
rate  aforefaid,  attained  to  fixtcen  pounds  five  IhiJIings,  yet  the  de-  ^-  ^<*-  ^'^• 
fendant  aforefaid,  &c.     '  ^  •  5^"^-  ^'t'- 

The  defendant  pleaded  tiQn  ajfumpfit ;  and  found  againft  him,  and  Cowp.  6^2. 
damages  given  only  according  to  the  faid  rate  before  mentioned,  ^'^"J'-  >5*^- 
and  judgment  entered. 

A  writ  of  error  wai  thereupon  brought  in  the  exchequer  cham- 
ber; and  the  error  afligned  was,  For  tljat  ducaitm  ctntcmu  et  dimi- 
dium  urnus  cententr^  Angl  iCE,  two  hundred  and  an  half  weight,  &c. 
This  Anglice  is  void  and  repugnant  to  that  which  ti.e  Anglice 
was  before,  and  contrar)'  to  the  propriety  of  the  words  :  for  dw- 
centtts  antcnas  is  two  hundred  hundred,  lb  it  is  much  n  ore  than 
the  prize  reacheth  to;  and  it  is  without  fenle,  and  tiieretore  re- 
pugnant, and  the  declaration  ill  and  judgment  erroneous. 

But  ALL  THE  Justices  and  Karons  held,  thnt  it  was  no  error, 
bcir.g  in  difadvantage  to  the  plaintiff  and  not  material ;  for  it  reib 
only  in  damages,  and  the  jury  hath  given  according  to  that  rate, 
lo  as  tlicre  is  not  any  prejudice  to  the  defendant  :  and  the  iiue 
being  upon  non  affitmpJU^  and  fourtd  as  is  alledgcd,  it  is  goodenougli ; 
aud  judgment  was  afiiimed. 

A  Cafe  out  of  the  Court  of  Wards.  Case  6. 


I'jPON  the  eleventh  oi May  this  Term  all  the  Juftices  and  Ba-  A  conveyancj^^ 
^    rons  being  aflcmbled,  the  CIhief  Baron  pionounded  a  ca;c  !**!'"*'  °^'^* 
dcpcndmg  in  the  court  ot  wards,  viz.    1  wo  jointenants  to  them  \.  \^q  jij^uf  of 
and  their  heirs,  the  one  of  them  makes  a  con\eyance  to  the  ufe  of  hi  rifti'anH  hu 
himfelf  and  his  wife  for  a  jointure  and  the  advancement  of  his  fon :  ^.fe,  and  ihe 
Whether  this  be  anairurance  within  the  llatutcs  of  32.  Hoi,  8.  c.  i.  j!l'"*/|]^^'^'"'  ^ 
Jftil  34.  Hen.  8.  c.  5,  ib  ^s  the  kiag  Ihall  have  the  ihird  part  ?  Jith^n'chc'^^ 

iUcute%  of  ifffl.  S.  of  NvUls,      Vide  12.  Car.  a.  c.  )4« 

Sir 
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See  Ml|he*t  SiR  RANDOLPH  CHEW,  thi  Py!e/ Jtijficey  and  TH^  ChiEI 

s  ol  i<   h     ^^^  ^^'^  divided  in  their  opinions  from  the  other  Just 

,;  ci  3i!'i/    ^^^  Bar©N8  in  this  point,  who  all.  upon  thkt  fuddcn  mc 

xo,  Co.  8*3/     conceived  it  to  be  out  of  tlie  ftitutcs;  for  the  words  are,  «* . 

Co.^it.  76.78.  **  foh/iijidj  or  jointly  with  others^  bfc.;^*  there  in  fuch  cafes  th< 

%.  ind.  1x0.      tnte  provideth»  that  the  king  Umil  h^ve  *♦  the  third  part  upon 

I'.  IrR^^l^e.  "  conveyance  :'*  but  where  two  are  joii^tljr  fcifcd  to  them  and 

and  Mr.  Hi/.  *  ^^^Ts^  and  the  one  makes  a  conveyance,  this  if  out  of  the  woi 

grave's  notei     theftatute  of^a.  Hen.  8.  c.  I.  and  therefore  ought  not  to  be  w 

0)»  (3)'  (4)»    the  intent  of  34.  Hen.  8.  c.  5.  for  tha^t  is  a  ftatutc  of  explana 

CcLit.jii.b.  imafliall  be  c^nftrued  only  according  to  the  words,  ancl  not 

any  equity  or  intendoieiit ;  for  there  pannot  \^  an  explan 

upon  an  explanation,  as  it  is  held  in  Buffer  v.  Baker  (<z}.— 

JOVES^Jufiicej  faid,  it  was  fo  refolved  in  the  court  of  wards  h 

opinion  ot  the  Chief  Juftice  in  the  fortyrthiyd  yc^r  gf  ^ 

plizabeth. 

(«)  3-  Co.  15. 

•Ati  7.  Memorandum, 

A  fiirt/meimt  A  T  the  lime  time  another  (jucftion  was  moved  amongft  tl 
S^^wh^  .  Where  judgment  i5  given  m^Ar  at  the  grand  feffions  in  fl 
thejudgmw*^  againft  a  defendant  inhabiting  in  one  of  thole  counties,  and  th 
was  given}  and  fendant  dieth  inteftate,andonewho  inhabits  in  London  takes  1< 
^,  What  pro-  of  adminiftration ;  Whether  any  execution  may  be  in  fFa/es 
**^»**"^  .  caufe  he  neither  inhabits  nor  hath  anything  there?  and  if 
?Zlt'':!;  ?I"  then,  Whether  that  record  may  be  removed  mto  the  chancei 
Wa»4tpan  in-  certiorari^  and  lent  by  mittimus  into  tlic  knig  s  bench  or  com 
ceftateinirKi/ri,  pleas,  to  the  intent  to  take  forth  ^/cire  facias  upon  it,  to  have  I 
againft  whom  out  of  fVales  (or  goods  in  the  hands  of  the  adminiftrator  liafa 
i"^Ta^"b«n  ^^  there)  ?— And  all  the  Justices  and  Barons  conceivcc 
given  at  ilw"  wmyj  for  he  may  not  have  zfcire  facias  in  any  court  but  when 
grand  fcflions?  judgment  is  given :  and  if  fuch  courfe  fhould  be  ufed,  all  j 
forThe  record  ments  in  the  courts  in  London  or  in  inferior  corporations  w 
*'"°2  b*  ^*  ^  removed  and  executed  here  \  which  would  be  a  great  inco 
mov  y  f<r.  j^jgj^^g  ^Q  ^j^^  fubjeft  to  make  lands  or  pc^fons  liable  to  fuch  j 
ments  m  other  manner  than  they  were  at  the  time  of  tl^  j 
a.  Mod.  10.  nie"ts :  wherefore  there  is  no  remedy  but  to  execute  fuch  j 
Yaugh,397.4i7.  ments  in  thtir  peculiar  jurifdiftions. 

f.  Buia.  5i|.  I.  Ler.  191.  5.Coin..Dig.  667.  1.  Bac  Abr.  357.  i.  Term  Rep.  388.  3. 
Rep.  658.  g 

Case  8.  Cranc  agajnj  Crampton. 

In  an  afMmf/i  A  CTION  ON  THE  CASE  on  an  ajfiimpfit :  That  the  dc 
on  a  prom  fe  to  -^^  j^nt,  in  confidetation  of  a  ruff-band  aelivcred  to  him  bj 
r^i^marriTe  pl*"^^^^'  promifed  to  pay  to  him  at  the  day  of  the  faid  plaini 
of  the  pWntlJ^^  m.arriagc  the  fura  of  thifcc  pounds ;  and  alledgeth  in  faft,  ths 
%^\f  of  the  '  was  married  fuch  a  day,  //  licit  fapius  requifitus^  yet  he  hath 
marriage  need    paid  ;  and  judgment  was  given  upon  mbil  dfcit. 

nol  iL  ilji'hat  After  writ  of  encjuiry  of  damages  executed  in  Norfolk^  it 
fhe  requeft  was  moyed  in  arreft  of  judgment,  that  the  declaration  was  notg 
made  liacfld  in  becaufe  he  doth  not  ihew  that  he. gave  notice  of  his  marriage  ^ 
the  decUracioD.  j,e  married,  forotherwifc  the  defendant  is  not  bound  to  take  n< 
a.c.  HaiT.io,  thereof^  for  it  refts  in  the  privity  an^  knowledge  of  tbo^plair 
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of  the  defendant :  and  it  cannot  be  a  breach  of  profnife       c«a«« 
le  defendant  hath  notice  given  him  before  the  marriage:.       'r«^ 
paymfcnt  ought  to  be  after  requeft,  and  the  day  of  requeft    ^*a»«»«>«« 
^bejnentioQed,  for  licit  fapius  re^Jitus  will  notferve:  aivl 
t  not  that  the  re^ueft  was  aftfr  marriage  t  for  re^ueil-be* 
not  ferve. 

•OK,  Harvey,  and  Yeltert^m,  Juftias^  conceived  it 
d  enough  :  for  the  defendant  at  his  peril  ought  to  take 
ind  the  pbuntiff  need<  not  (hew  that  he  gave  notice  of  the 
\  {a)  ;  znd  fo/lea  requijjtus  fufficeth  {b)  without  Ihewing  the 
tie  requeft. 

doubted  thereof;  for  a  precedent  was  cited  of  one  Morfe  {c) 
ing's  bench,  where  for.  not  ailcdging  notice  the  judgment 
rfed. 

lotwithftanding  this  exception,  judgment  was  given  for  liie 

).  Jac  lox*  %%%.  405.  43X.  I.  Sid.  36.    5.  Com.  Dif.  5».  $4* 

Cro.fLJ12.64,     i«Tenni^ep.  (<)  Cro.  Eliz.  73.218.     Cro.Jac.  iSj. 

rerniRep.  374.  51^.     Yelv.  66.     Huicoo,!.    4.Uoa.x, 

Jac,  1%%.      Pbft.  139.  3S5.  Winch,  t. 

Lacon  againft  Barnard,  Attorney.  Cxit  ^ 

Hilary  Term,  20.  Jac.  I.    koU  850. 

IT-R  AND  CONVERSION  of  one  hundred  (hecp,  fliew-  a  recovery  ?»* 
that  the  plaintiff  upon  the  twenty-fifth  day  of  Marchy  ^"fH'  ^^^ 
1.  was  poffeffcd  of  tliofc  goods  and  loft  them,   and  that  '^'''X'^\fZ\L 
c  laft  dayof  >(pr;7they  came  to  the  defendant's  hands,  who  o7(h^pl!and^ 
;  day  fold  and  converted  them  to  his  proper  ufe.  fmaii  damages 

Icfendant  for  eleven  of  them  pleaded  not  Ruilty  ;  and  as  to  foV,"'^)',  ^r  th« 
ty-nine,  the  refidue,  he  pleaded,  that  the  plaintiff  at  another  fame  (hcep,  if 
z.  on  the  eighteenth  day  of  September ^   19.  yac  1.  profc-  the  piainiiff  re* 
n   original  writ  out  of  the  chancery,  returnable  in  this  r>y  ih^Mhcre- 
gainft  the  defendant  and  one  Brian  Smith,  quare  ccperunt  et  ^ll'^ll^tll^^^'^ 
int  100.  9ves',  and  thereto  they  appeared,  and  the  plaintiff  a^d  noiToT^fjc 
againft  them  of  their  taking  of  a  hundred  iheep  upon  the  vm/ut, 
ith  day  of  Jpri/,  19.  Jac,  i. ;  and  thereto  they  pleaded  not  §  q  h^^  3,^ 
3r  the  eleven  (beep,   and  for  the  eighty-nine  reCduc  they  stvifs,  ici. 
a  recovery  in  debt  by  the  defendant  againft  Edward  Hat-  Cro.  jac.  73. 
I  debt  of  fixty  pounds;  and  that  the  faid  Edward  Hatciiff^^y''''^i^' 
a  poffeffed  ot  the  faid  eighty-nine  flicep,  and  that  by  virtue  r^L^vTlic. 
I  facias  thofe  goods  were  fold  to  him,  whereupon  he  took  ,]  Com.Dig. 
to  his  cuftody.     The  plaintiff  thereto  replied,  and  took  112. 
id  found  for  him,  and  damages  affeffcd  to  twopence;  and  4i5*c-Ab.ii7, 
an  the  plaintiff  had  judgment  of  the  faid  twopence  da-  ^°."^^'^'^'j{^ 
md  had  fix  pounds  for  cofls  ;  and  avers,  that  the  faid  tak-  X'^.^^^    *'* 
driving,  for  wliich  the  recovery  in  trefpaft  was  had,  and 
rerfion  of  the  faid  eighty-nine  Ihccp  in  this  aftion  be  all 
I  that  tlie  faid  judgment  is  yet  in  force, 
lis  plea  the  plaintiff  replies,  that  true  it  is  he  brought  fuch 
h,  and  recovered  the  twopence  for  the  taking  and  driving 
id  eighty-nine  Iheep,  and  fix  pounds  for  cofts  ;  but  he  far- 
b,  it^t  th^  faid  twopeuce  damages  was  not  afleffed  for  the 
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Lacok  t,alug  of  the  faid  fliccp  and  the  convcrfion  of  them,  and  th. 
BA?Hlti>  ^^^^  defendant,  at  the  day  and  year  in  the  bill,  fold  the  faid  ei^ 
nine  fhecp  and  converted  them  to  his  own  ufe :  the  which 
v^rfion  is  the  fame  convcrfion  whereof  he  now  complaineth 
traverfeth,  that  the  faid  taking  and  driving  iu  the  faid  at 
whereupon  he  judgment  was  given,  is  the  fame  trefpafs  as  t 
converuoQ  of  thofe  goods  whereof  the  plain  tiiF  now  dcclareih 

Upon  this  replication  the  defendant  demurred  generally  :  : 
was  now  argued  at  the  bar  by  Serjeant  C.iFw,/«;r  the  dcfo 
and  by  Serjeant  Henden,  for  the  plaintiffs  and  after  the  fa 
guments  at  the  bar,  it  was  refolvcd 

Jo^.ti^i  By  HuTT0N»  HARVEY,  and  myself,  that  this  rcplicat' 

3.1^vinz^  X14.  good,  and  ^hat  the  plaintiff  ought  to  recover  ;  for  the  damaj 
twopence  given  for  the  eigluy-nine  Ihcc])  being fo  fmall,  is  in 
an  implication  (and  the  Court  fliall  fo  intend  it)  that  it  was 
only  for  the  taking  and  driving  of  them,  and  that  the  plaint! 
them  again,  and  not  in  li^u  of  the  value  of  them ;  for  if  it  ll 
be  given  for  the  value  of  th^m,  then  the  plaintiff  Ihould  th 
lofe  the  property  in  them,  and  have  nothing  for  his  fhecj)  but 
pence,  and  the  defendant  fhould  have  the  Iheep :  but  the  lav 
rather  intend  (and  fo  it  may  be  averred)  that  thofe  damage  > 
givefi  only  for  the  taking  and  driving,  and  that  the  plaint ij 
them  agam,  and  afterwards  loil  them,  and  that  the  defei 
found  and  after  converted  them.  Sec. :  and  this  demurrer  in  a 
feffion  that  he  converted  them  after  the  faid  taking  and  driviiig 
the  aSi'ionoftrcfpah  is  fuppofeJ  to  be  upon  the  14th  yf^W/,  19.  j 
and  the  trover  and  convtrjlon  in  th?s  aftion  is  fuppolcd  to  be 
the  30th  ApriK  19.  "Jac,  I.  which  w-ell  ftands  with  the  form; 
tion  ;  for  the  dfifondant  may  take  and  chafe  them  one  dav,  an 
plaintiff  recover  damages  for  the  ciiafing,  and  after  lofe  therr 
And  this  firft  aftion  is  brought  for  the  firft  taking  and  cli. 
and  the  fecond  for  the  convcrfion,  fo  both  may  Itaiul  to-;i 
which  is  now  confeflcd  by  the  demurrer,  and  that  the  dai 
were  given  for  the  firft  taking  and  driving  p.nd  not  for  the  co 
fion  ;  therefrrc  they  conceived  the  plaintiff'  fhould  recover. 

ri/rfTi.RIch.i.  JBut  YrLYr.R  ton  held,  Bccaufe  the  aftion  of  trefpafs  is  c 
fit.i'.t:ip.iii,,ic7.  abduxit^  therefore  it  includes  that  the  defendant  had  them 
^o.Fdtv.iAn  ^^p^,^i  ^jj^  plaintiff  of  the  poffeffion  :  and  although  the  damai 


i*t 


\H^Jt\l\x,  fi^all,  it  (hall  be  intended  to  be  given  for  the  iheep  i  and  if  fo, 


44.£i«.3.f.i.  he  carmot  have  an  a£tion  for  converting  them  aftcrward.- 
judgmcnt  was  given  for  the  plaintiff. 


Trinity  Term, 

2«  Car.  I.     In  the  Common  Pleas. 

Sir  Richard  Hutcon,  Knt.  Chief  Jujllce. 

Sir  Francis  Harvey,  Knt.  1 

Sir  George  Croke,  Knt.  V^Hfiiccs. 

Sir  Henry  Yelverton^  Knt.  J 

Sir  Robert  Heath,  Knt.  Attorney  General. 

Sir  Richard  Sheldon,  Knt.  Solicitor  General. 


Crips  J^^?/Y/ Gryfil.  ''  ca,e,. 

Trinity  Term,   i,Car,  i.    Roll  I g'^ 2k 

"EJECTMENT  of  lands  in  Leighton- BuJ/iir  J  of  the  dcmife  of  Adsvlfffor^aii 
"1     Robert  Key.     Upon  a  fpccial  verdift  the  cnfe  was,  That "  my  mort- 
— '  John  Grvfily  father  of  the  defendant,  was  feifed  in  fee  of  the  "  i?*5«*"  c^^n- 
d  lancls,  and  upon  the  loth  Oaobir,   i6.  Jac.  i.  by  indenture  of  ^^^^^^^  '"^ 
>ffixient  mortgaged  them  to  Peter  Key  and  his  heirs,  upon  con-  ^^^^uxw^ 
ion,  thatif  heor  his  heirs  paid  to  Peter  Key  and  his  heirs  one  hun-  aiti»ou?h  open 
kI  and  fixty  pounds  upon  the  20th  O^ober  1624,  he  might  re-  w  <^c  e<<uity  of 
tCT.    That  afterwards,  upon  the   30th  Mjrch  1619,   the   faid  ^^r?^'T\f 
terKp,  by  his  will  in  writing,  gave  to  Robert  Key  -  all  his  goods,  m.y  cnteron 
monies,  bills  or  bonds,  mortgages  or  fpccialtics  for  monies"  and  non^paymcnr. 
tde  him  bis  executor,  and  died  \  and  that  the  one  hundred  and  ^oft.  447.450. 
ty  pounds  not  being  paid,  Robert  Key  entered   and  let  to  the  Moor,  c^. 
intiff. — ^And, without  argument,  the  opinion  of  t  h  f.  Coi:  r  t  was,  *  •  ^c^non, 62 t. 
It  thcfe  words  '*  all  my  mortgages**  made  a  good  dcvilc  of  the  pj^^ti*,^'^*^^' 
ids   mortgaged.      Whereupon    judgment    was   given    for    the  cowp '94^5- 

"A^^fT^^\9 /t^^   ^9^-  f^^  ^*^^  '^''"^'-  '-'^'^-  ■^^*    ^'  '^^^'"^^P-356- 

ffoTTr'This  mortgage  was  not  ftrftited  ai  the  time  of  making  the  wiJl.     L,  C  li. 


Reymund  agaifift  Hundred  of  Oking. 


Caie  2, 


\  CTION  upon  the  ftatute  of  Iflntm.     Whereas  one  Palmer^  The  maflcr  of  a 
;^  the  plaintiff's  fervant,  was  robbed  within  the  laid  hundred  of  f*-'^-"'  jo^^ed 
iity-c\gUt  pounds  of  the  plaintiff's  money  by  perfons  unknown,  "„  J^^^on  InWt 
fcnd  had  made  hue  and  cry  according  to  the  ftatute,  and  none  of  own  nameon 
the  th\cyes  were  taken  ;  and  the  faid  Palmer  had  made  oath  before  Ui'-  ftanire  of 
wha  juftice  of  peace  of  the  faid  county  next  adjoinmg  to  tJie  ^'"^""c** ;  *>"«  ihe 
»Jd  h^aadrcd  within  twenty  days  before  this  aaion  brought,  that  ^^^^^^  ^^"^^ 
fcld  i    "^^^"®^^'  ^^y  ^^  ^^^  parties  who  robbed  him,  and  that  the  Jt 7"  ^'^/i*.*"' 
'^undrcfd  had  not  made  him  any  rccompence.  c.  13. 

^nd^f  "?^  ^^"'-^^y  pleaded,  and  tried  at  the  bar  this  Term,  and  ^"5,1^' ^'i 
fci^^/'f/ic  plaintiff,  it  was  moved  in  arreft  of  judgment,  that  Comb.  263!* 
tJc^r^^f^  ii^^  not,becaufe  the  plaintiff  hi nifclf  was  notfworn  that  4.  Mod.  303. 
%i  '^'z?^^  as^y  otthe  parties  who  did  the  robbery:  for  it  is  not  i»-  ^o^-  54. 
^  ^^ltJMa.t  the  fervant  who  was  robbed  was  fworn  ;  for  by  the  ^^y*^*'  '^^* 

^  "^  Latch.  127. 

^  V/^  X#oon.  313.     3.  Mod.  iSS.     Shower,  94.     Garth.  145.      Holt,  460.     3.  Com.^ig. 

^^^  ^  D  ftatute 
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Retmvnd     ftatutcof  li.Eliz.  c.  13.  tlic  party  who  brings  the  aftion  ouj 

Hcn^J'r k1  of   ^^^^  ^^^  °**  •  ^'^^  *^  ^^'^^  argtfcd.  that  the  fcrvaiit  who  wa$  n 

oTing!       ought  to  hare  brought  tlie  aftion,  and  then  his  oath  would 

been  fufficicnt ;  but  when  the  rriaftcf  brings  theadion,  he  hi 

ought  to  be  fwom  that  he  knew  not  any  of  the  robbers,  othc 

he  might  not  bring  it,  and  therefore  the  a£lion  lies  not. 

I^oft.  336.  ^         But  it  was  I'cfolvcd  by  the  Court,  that  the  aftion  well  li 

Cro]  EUz**^    *^  raaftcr,  and  that  the  fcrvant's  oath  was  fufficient ;  for  it  i; 

'**'  perly  in  his  notice  that  he  was  robbed,  and  did  riot  know  a 

the  robbers,  and  the  maftcr  knows  not  that  he  was  robbed,  oi 

were  the  pcrfons,  but  by  report  of  his  fervant ;  and  it  would  I 

'  convenient  if  the  matter  (hould  not  bring  the  aftiorl^  but  th 

vant  only,  for  the  fervant  might  releafe  or  compound,  or  di 

tinue  the  fuif,  and  fo  the  matter  (hall  have  the  lols  by  his  falfel 

therefore  the  matter  fhall  bring  the  aftion,  and  have  his   fe 

who  was  robbed  be  his  witnels ;  whereupon  it  was  adjudg< 

the  plaintiff. — See  Co.  Ent,  where  ftich  atlion  is  brought  I: 

matter,  and  the  fer\'ant  fworn. 

See  8.  Geo.  i.  c.  i6. 

CA«t  3*  Sir  Robert  Banifler's  Oafe. 

The  Icflce  of  Tr\EBT  fdr  not  fetting  out  of  titKes.  Upon  a  fpecial  verdi 
tichcs  iTiay  J-/  cafcwsTs,  A  parfon  niade  a  Icafeof  his  reftCry  g.Eiiz.  foi 
(^n"lf  debt  for  y^^^^>  which  Was  confirmed  by  the  fudceeding  biihop  and  fu( 
lioifcttinsthcm  '^S  patrori,  neither  of  them  being  biihop  or  patron  at  the  ti 
out.  the  Icafe. — Rcfolvcd  Pek  totam  CuriaMi  that  it  was  good, : 

.  D  11  »  ding  to  the  opinion  in  Kewcomens  Cafe,  ^.  Co.  ic.     And  fo 

*•  Roll.  Rep.  ^  *  .  !•      »       5    r         \    '      \    '       '  rr 

171. 361.  ^^^  argument  it  was  adjudged  for  the  plaintiff. 

€o.Lit.  3oi.b.     I.RoU.  Ab.4S]^     3.  Bulft.  238. 

Casi  4.  Aylefwarth  ajrahji  ChadwelL 

Itt  the  Exchequer  Chamhcr, 

A  clerical  m»f.   p'RRQR  of  a  judgment  in  dcbt^  upon  an  obligation  in  the 

prWoninjudi.    -L«  b^nch. 

clal'procefs  is  ,__,*—,  ^ 

amendable.  The  First  Error  afhgned  was,  That  the  partic?;  being 

Poft.  90.  fue,  the  awarding  of  the  roll  was  of  a.  venire  facias  rcturnal 

Dyer,  129.  Marti 5  poft  Crajiin.  Purijicationis.     And  t\\^  wnirc  fuctas  wviS 

Telv.  64.  returnable  die  Sabbati  pojl  O^labis  Pi(rificationis. 

8.^Co'!*i6if'  '^"^  Second  Error  was.  That  the  venire  facia!;  did  bea 

X.  Com.  Dig.  ^^^  twelfth  day  oi  February^  and  was  returnable  die  Sabbati  pojl 

316.  Purificationisi  which  is  before  the  tejle. 

3.Ktc.'Ab'in'  ^^^^^^  allocantur:  for  being  a  judicial  proccfs,  and  the  fault 
Cowp. 407.42 5'.  clerk,  it  {hall  be  amended  ;  and  thereupon  judgment  was  ajJ 
^41.       Dcugl.  1S5.  136.     1.  Term.  Rep.  782.     3.  Term  Rep.  349. 657. 

Case  5.  Bfowne  againft  Taylor. 

Hilary  "I erm,  22,  Jac,  1.     RoU  1669. 
^.bci'ng  fclfcd    p  JECTiVfENT  of  a  leafe  of  Sir  John  SavU  and  others  o^ 
hoidT^b'""  *"  5/^//^/<?«.     Upon  not  guilty  pleaded,  it  was  found  f< 

Jktiigh^tJervUe,  iNFEOFrs  certain  perfons  to  the  ufe  of  himfclf  for  life,  and  after  hts  Wcccafcto  tl 

fucb   pcifoii   or  perfons  as  he  fhouid  appoint  by  his  will,   for  fuch  intereds  as  in  his  faid  will  Q 

fp^cified  ;    and  devisfs  a  c^rta-'n  term  to  all  his  tenants  to  conrimencc  after  his  deccafe,  that  ji.  B 

i>avc   the  rents  cot  of  his  land  lor  life  ;  and  that  his  wife  (hould  have  all  Iiis  land  in  S,  for  her  lif 

wKe  fluU  take  rt^lan<f  by  the  immtdiatt  divift^  and  not  by  the  declaration  of  uf a. 
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farts  for  die  defendant,  and  a  fpccial  vcrdi£t  for  a  third  party  thlt      Bicw 
one  H^Igate  was  fcifcd  of  thcfc  tenements  holdcn  by  knight*!     -.^^^ 
SERVICE  ;  and  in  11.  jfac.  i.  infcofFcd  StencerTHii  others  to  **  the    '"^^^***^ 
**  ofc  of  himfclf  for  life,  and  after  his  deceafe  to  the  ufc  of  ^ch 
•*  perfon  or  perfons  as  he  (hould  appoint  by  his  will,  for  fuch  in- 
**  terefts  or  othcrwife  as  in  his  faid  will  fliould  be  Ipecificd/'    Af- 
terwards he  makes  his  will  in  writing,  and  thereby  devifeth  that 
'  all  his  tenants  of  his  farms  (hall  enjoy  their  tenements  for  twenty- 
one  years  after  his  deceafe,  and  that  R.  T.  fhall  have  the  rent  out 
of  his  land  for  his  life,  payable  at  two  Feafts  of  the  year  ;  and  dc- 
Vifeth  to  his  wife  '*  all  his  lands  in  StapUton  for  her  life." 

Theejueftion  was,  Whether  this  is  a  good  declaration  of  the  ufes 
to  limit  it  to  his  wife,  and  that  (he  fhall  take  it  by  the  feoffment ; 
or  whether  by  the  immediate  devife  (and  then  the  devifc  is  void  for 
a  third  part,  oecaufe  the  lands  are  holden  in  c  apite)  ? 

After  argnment  at  the  bar,  without  any  at  the  bench,  Hutton,  Co.  Lit.  171. b. 
IIarvey,  and  Yelverton  agreed,  that  they  fhould  take  by  the  ^J^h'^VI   '  • 
dcvifej  and   not  hy  declaration  of  the  ufes :  for  they  held,  that  co?  tit7[i!l».* 
after  the  feoffment  in  this  manner  he  hath  a  qualified  fee  in  him  noce(2),  and 
as  ewnery  fo  as   he  may  make  his  will  of  thoie  lands  and  devife  iii.iiotc(i). 
the  rent  as  owner  thereof;    and  then  the  land    being  held  by  Cro.Eri2,877. 
Knight's  service  (a),  the  devife  is  void  for  a  third  part:  or  he  m^^ -$-^*' 
may  declare  his  will,  as  upon  the  feoffment^  which  fhall  ipure  as  a  10.  cL.  14V 
declaration  of  the  ufes  upon  the  feoffment ;  and  then  all  the  land  2  Roii.Ab.  263, 
paflcth;  fo  that  here,  when  he  makes  his  avV/,  without  reference  J°"«»»  3'^*« 
to  ihtfeoffmenty  the  law  will  conflrue  it  as  the  will  of  one  who  is  J*  ^'^^^'  **^* 
owner,  and  may  difpofe  of  it  as  owner,  and  not  as  a  declaration  of  H;,rd  3/5^.^' 
the  ufes,  which  is  an  authoritv  only.     Alfo  the  will  appoints /r«/j  i.ch.Caf.  103. 
to  be  paid,  which  is  a  good  will  and  devife,  but  the  authority  limits  i.  i^v.  1  ^o. 
him,  that  he  may  not  appoint  any  rents  to  be  paid  :  and  to  have  it  ^"^^^  ^^ 
to  be  a  will  for  one  part,  and  to  difpofe  as  by  authority  for  another  -°^  crln  Rq>w 
part,  cannot  be  good  inlaw;  therefore  it  fhall  be  adjudged  as  a  665. 
will  to  enure  for  both. 

But  I  doubted  thereof,  and  conceived  it  might  be  well  confVrued 
as  a  declaration  \  and  thereby  it  Ihall  be  a  good  limitation  for  all 
the  lands  ;  and  that  by  the  laid  authority  he  might  difpofe  of  the 
rent  out  of  the  land  ;  and  his  declaring  that  his  tenants  fhall  hold  their 
forms  for  twenty- one  years  after  his  deceafe  cannot  be  but  ly  declara^ 
tion:  and  it  is  more  for  the  advantage  of  the  parties  that  it  fhould 
be  fo  conflrued ;  and  the  law  fhall  expound  for  the  greatefl  benefit 
of  the  parties,  when  by  any  conftru^lion  it  may  be  :  and  by  this 
means  all  the  parts  of  the  will  may  take  eWcCt. 

ButTHE  THRERaTHER  Justices  held, that  he  could  not  difpofe  9t6.Cn,sj. 
dthe  rent,  by  reafon  of  the  faid  words,  but  of  lA^  ejlate  of  the  land  cafeand^'** 
only.     Whereupon,  without  any  argument,  they  adjudged  for  the  10.C0.85.  Lo. 
plaintiff.  vit *•  Cafe. 

(«)  See  II.  Car.  a.  c.  14. 
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Copyholdsarc         But  on  the  contrary  it  was  argued  by  the  three  other  jufticeSf 
cot  within  the    HuTTON,  Hahvey,  and  MYSELF,  tliat  this  was  not  A  eftatc  tail 

rftytutoThat       ^y  '^"^  STATUTE  OF  WESTMINSTER  THE  SECOND,   de  donis  con^ 

alurtihefcr-      dltionalibus^  but  a  fee  (implc  conditional  at  the  common  law,  and 

Vice,  tenure,       then  the  plaintiff  hath  a  good  title  ,  and  that  the  furrcnder  to  tho 

coiicim,  or  in-    ufc  of  his  wifc  for  life  being  after  ifluc  hud,  fhall  give  to  her  an 

h^d'  ^V*r      ^ft^^^  ^o**  hfe,  and  is  good  as  well  againft  the  donor  as  his  ifluc : 

iijxt^ahiHiure'  ^^^  when  an  aft  of  parliament  alrcreih  the  fcrvice,  cuftom,  tenure, 

inadcui  copy     intcrefl  of  the  land,  or  other  thing  in  prejudice  of  the  lord  or  tc- 

hoid  lap'^s  is  no   nant,  there  the  general  words  offuch  an  aft  (hall  not  extend  toco- 

t*'^h-^  "^b*^  ft      pyholds  {a)  ;  as  the  (latute  fp'tjt.  2.  c.  20.  which  givetli  the  ekgit^ 

metn!H€H  *8.  c^fc^^^^^h  not  to  copyhold  lands,  bccaufe  it  would  be  prejudicial  to 

c  10.  '  '  ^hc  lord,  and  a  breach  of  the  cuftom,  that  any  ftrangcr  fhould  have 

Inft  intereft  in  the  lands  holden  by  copy  without  the  admittance  and 

J.  Co.  9/^2^*     allowance  of  the  lord.     And  the  ftatute  of  27.  Hen.  8.  c.  10.  of  ufcs, 

tou^heth  not  copyhold  (^},  becaufe  the  tranfmutation  of  poflef- 

fion,  by  the  fole  operation  of  the  ftatute  without  allowance  of  the 

lord,  would  tend   to  the  lord's   prejudice.     And  the  ftatutcs  o£ 

^i.  Hen.  S.  CpI.  and  32.  Hen.  8.  c  32.  wherebyyw»/«w/2/j  and  te* 

nants  in  common  are  compellable  to  make  partition,  extend  not  to 

copyholds  {c).    And  the  ftatute  32.  Hen.  8.  c.  28.  which  confirmeth 

Icafesfortwcnty-oncycars  made  by  tenants  intail,orby  thehufband 

and  wifc,  of  the  ianas  of  the  wife,  touch  not  copyhold  lands  (d)^ 

for  that  ftatute  warrants   only  the  leafing  of  luch  lands  as  arc 

grantable  by  deed  ;  but  fuch  are  not  copyhold  lands;  for  though 

by  the  lord's  licence  they  may  be  demifcd  by  indenture,  yet  in  their 

own  nature  rhcy  aredcmifable  only  by  copy,  and  therefore  out  of  the 

general  purview  of  that  ftatute.  And  for  the  fame  reafon  the  ftatute 

Ante, 24,15.     y..Hen.i.  c,34.  whicl'i  givetii  an  entry  to  the  grantee  of  a  reverfion, 

Cfo.  Jac.  305.    upon  the  breach  of  a  condition  bv  the  particular  tenant,  toucheth 

not  copyhold.     So  here  in  this  cafe  we  held,  that  the  ftatute  IVeJi.  i. 

c.  I.  of  Intails,  did  not  extend  to  copy  holds,  becaufe  it  would  be  pre-* 

judicial  to  fhe  lords  :  for  by  this  means  the  tenure  would  be  al« 

tercd  ;  for  the  donte  in  tail,  without  any  fpecial  re fervation,  ought 

to  hold  of  the  donor  by  the  lame  fervices  that  the  donor  holdeth 

over  ;  and  l.c  who  comes  in  by  lurrender  and  the  admittance  of 

the  lord,  to  hold  to  Iiiip  and  the  heirs  of  his  body,  cannot  hold  of 

him  who  furrendcred,  but  ftiall  hold  of  the  lord,  and  is  tenant  at 

will  unto  him,   jjnd  Ihall  do  the  fervices  to  him  ^  lord.     Vldi 

2.  Edw.4.  P^'  6-    4' Hen.  6.  ply  17.    41.  Edw.  3.  fl.  45.    ^^45, 

£dw.  3.  pi.  ig. 

Secondly,  Wchcld,  that  in  refpeft  of  the  bafencfs  of  their 

eftatc,  the  ftatute  never  intended  tq  provide  remedy  for  them  nor 

their  alienations  :  for  the  words  of  the  ftatute  are,  **  ^od  voluntas 

Mb.Teci.  165.  **  d(,natoris  in  charia  fua  manifejle  exprejfa  de  cater 0  obferveiur  *^^  which 

provcth,  th^t  the  inicnt  of  the  makers  of  the  ft;itute  was,  that  nq 

(4)3.  Co.  8  f.     Moor,  laf.  Sfra.  516,  (*^  4.  Mod.  85.  Cowp.709.  Doogl.^i^. 

Ld.  kay.  1066.  Oilk.  Ten.  164.  Salk.  197.  \c)  3.  ''ac.  \br.  322. 

4.  Mod.  S3. «5.     3.Bac.  Abr.  32s.   Harg,  («0  Qo.Copx.  152.    ^o.  Lit.  44,   6. Co. 

Co.  Lie.  137.JL  notfi  (2}.  37.     3.  Lev.  5x7. 

hcredita-i 
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hereditaments  fhould  be  entailed  within  this  ftatute,  but  fuch  as      Rowdek 
tithcr  was  or  might  he  given  by  charter  or  deed  :  but  copyholds        *g<*i'^fi 
jire  no  fuch  hereditaments,  and  therefore  not  within  the  meaning    *^a*-'^*ti«^ 
of  that  a£t;  and  for  that  were  cited  Litt.fol.  16.     21.  Hen.  6.  ft.  37. 
U.  Hen.  4.  />/.8.     2.  Hen*  4.  pL  12.      13.  Rich.  2.    **  faux  Judi-^ 
«*  ««i/,"  7.   14.  Hen>  4.  />/.  34.    7.  £^w.  4*  />/.  19.    ai.  Edw.  4* 
^/.50.    4.  6*0.21. 


And  WE  ALSO  HF.LD,  that  copyholds  could  not  be  entailed,  be*  CopyhoWi  < 
caufc  copyholders  at  the  time  of  making  the  faid  ftatute,  and  for  JJ^^inue^IShAt 
'divers  ^ears  after,  were  only  tenants  at  will  of  the  lord,  and  the  ftatute  i/nfatii 
lord  might  have  oufted  them,  and  they  had  no  remedy  unlefs  in  only ;  cunom 
chancery.  muftc  -operaw 

witii  heftatQcc 
Co.  Lit.  eo.  a.  b.     3.  Co.  8.     Carth.  12.    Cro.  £!ix.  307.     3.  Lev.  327.     4.  Mod.  86.     «.  Ack.  xoi* 
3.  Tcnn  Rep.  470. 

Thirdly,  If  copyholds  might  be  intailed,  then  the  perpetuity  A  fine  cannot 
of  fuch  cftatcs  muft  be  maintained  ;  for  a  fine  cannot  be  levied  of  be  Jcvied  of  c#- 
copyhold  lands  to  bar  the  intail;  nor  can  a  recovery^n  value  be  ^Ir  iJ,^ |^" Jy** 
intended  of  fuch  an  cftatc  where  warranty  cannot  be  annexed  to  it  : 
alfo  many  other  mifchiefs  would  enfue  thereupon,  as  well  to  the  3^°'^- 
lord  as  to  the  copyholders  themfclvcs  ;  for  then  the  tenants  could  co.Lit!*'^ 
not  provide  for  their  wives  and  children,  nor  make  leafes  to  others 
for  years  to  bind  their  iflue  with   the  lord's   licence :  and  lords 
would  lofe  the  wardship  of  their  tenants  in  fuch  manors  where  by 
cuftom  they  belong  to  them  ;'  and  there  would   not  be   fo  often 
changes  of  tenants  as  before,  whereby  lords  would  lofe  their  fines. 

Lastly,  Wc  held,  that  neither  cfiate  tail,  nor  eftate  tail  after  Neither  an  ^/iifn 
poffibility  of  iffue  extinft  (which  hath  a  ncceflTary  dependence  upon  ta\tx\w%^ytftat% 
anettatc  tail),  can  by  any  particular  cuftom  be  allowed  [a)  ;  for  ^'^''A#^'%» 
no  eftate  tail  was  before  the  statute  de  donis,  but  all  inhe-  ^rcatcd'^b  ^rir/. 
ritaaccs  were  either  fee  simple  ahfolutc  or  cmditio9ial\  and  the /<,«. 
ftatute  being  made  13.  Edw,  i.  which  is  within  time  of  memory,  co  Lit.  60.  b, 
no  cuftom  can  have  commencement  fince  then  ;  for  then  a  cuftom  Co.  Cop.  f.  48^ 
might  begin  within  time  of  memory,  which  is  repugnant  to  the  '^^^',1*8.358^ 
rules  of  cuftom  :  and  in  ytooi  thereof  were  cited  34.  Hen.  6.  pL  36.  ^^[' 
^  Ctf.  87.    5.  Co.  52.     And  in  anfwer  to  the  authorities  vouched,  Raym.  I64I 
we  faid,  there  were  none  which  mentioned  copyhold  lands  to  be    id  3!  - 
cither  within  the  words  of  the  ftatute  de  donis,  or  within  thc-Cro.  Eiiz.  7131^ 
equity  thereof,  bcfides  Plowden,  in  ManxeWs  Cafe  :  and  that  tlie  ^^\ 
general  current  of  opinion  in  all  our  books  is,  that  an  eftate  in  ^  j^  °'   ' 
copyhold  lands,  limited  to  a  man  and  the  heirs,  of  his  body,  is  a  fee  ,.  inJ».  60. 
fimple  conditional  at  the  common  law;  and  fo  Littlfton,  and  Caith.  i». 
tbccafes  there  cited,  ought  to  be  intended :  and  agreeable  hereunto  Port.  8t, 
arc  the  refolutions  in  Lord  Coke,  ^.  Rcp^'].    Heydon's  Cafe^  and 
0.  Rff.  105.     Whereupon  it  w<^  adjudged  for  the  plaintiff. 


Richar4 
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Cah  f.      Richard  Hodges,  Adminiftrator  of  Thoif  as  Hodges  againjt 
Thomas  Moyfc  and  John  Scriven. 

4ia  aaion  for      A  CTION  UPON  THE  CASE.    Whereas  the  plaintiff,  in  fuch 
#11  ef«ape  from    "^  ^  a  court  of  fypowJirs  held  at  Gkuctfttr  fecunaum  confuetuditum 
inwreftljypro-  fivitatis  iliius^  brought  an  adion  of  debt  of  two  hundred  pounds 
SJerior  ^0^     againft  fFilliqm  Hodges^  and  (hereupon  the  faid  IViBam  Hodges^  bf 
seed  net  fheir     ^^e  prpcefs  of  the  faid  court,  was  arrefted,  and  under  cifftody  of  th^ 
^whatautho.  defendants,  fheriffs  of  Gloucefter^  according  to  the  cuftom  there,, 
riiy  the  inferior  ^ptil  hc  ftiall  find  bail ;  that  they  permitted  him  to  go  at  large,  fo  as 
fcHw^to^'  he  hath  concealed  himfelf,  and  notanfwered  him  his  debt.     Upoi| 
tke  %lc  of  the  "^^  5"^'^  pleaded,  and  found  for  the  plaintiff,  it  was  now  moved  ia  ' 
cooft  is  but  ii^.  afreft  of  judgment,  tliat  t}iis  aftion  lie^  not, 
tfuccment  to  the 

•dion.  First,  Becaufe  it  is  not  alledged  that  the  court  is  there  held  at 

Cro.  Jac.  184.  Glmcefter  by  cuftom  or  charter,  and  then  it  is  clear  thev  hold  court 
313. 53 ».  witliout  authority,  ai)d  their  proccfs  }dlc,  ^nd  th^  defendants  not 
f  Co.,33.        chargeable.  ,  ; 

Moor,  S+9.  ^  j 

J.  Venl.^ic^         Seconply,  Bccaufe  a  court  of /^^flW/rj  hath  no  authority  fed  ] 

lilt.  91S.  hold  plea$  but  for  coiitraAs  or  batteries  in  markets  and  fairs,  and  > 

].  Levi  S5.  not  for  debts :  and  to  th;it  purpofe  were  cited  %  Cp.  73  and  8.  £«,  I 

T.Lcv.  81.  iQ^.  2i.  furwr's  Cafe.  ^ 

l!  Mod  ^i'  Thirdly,  In  pleading  a  Recovery  in  an  inferior  court,  it  ought  r 

I.  Term  Rep.    to  fhew  by  what  authority  the  court  is  held,  whether  by  patent  of  ; 

ici.  prefcription ;  for  otherw;fc  they  had  no  authority,  and  the  reco-  = 

very  vojd,  * 

And  ALL  THp  JuEfGEs  conceived,  that  the  court  being  ftilc4  \ 
f*  a  Court  of  Pypowder*^"  (which  is  a  court  incident  to  fairs  an4'  1 
markets,  and  for  caufes  only  arifing  within  ^hem),  Ihall  not  be  in-  . 
tended  a  court  unlefa  it  be  (hewn  to  be  held  by  charter  or  prc-i  \ 
fcription ;  and  that  the  IhcrifF,  who  is  to  take  advantage  thereby 

i he  being  an  officer  of  the  court  and  arrefting  the  party),  ought  to 
lew  it :  as  ftewards  \yhen  they  make  any  certificates  out  of  Inferior 
courts,  ought  to  fhew  therein  how  the  faid  counts  are  holden,  for 
they  know  bcft  their  own  authority  ;  and  the  oi^iifion  thereof  is 
jufl  c^ufc  to  reverfe  and  annul  all  their  proceedings :  but  other- 
wife  it  is  in  the  cafe  of  a  ftranger,  as  here,  where  tlie  ftylc  of  th^ 
Coyrt  is  but  an  inducement  tg  his  aftiou. 

The  tfut  ra//  ^jii  thefe  words,  **  JecunJum  confuetudinem  ckfftatls^'^*  being  in  the 

f?*'.^*'*T"f^  imparlance  roll,  the  Court  was  of  oprnipn,  that  tJie  omiffipn  of 
takes  hv*bt  ^^kj^  in  the  iffiie  rolU  whereupon  the  tris^l  was  had,  was  but  vitlum, 
tmp^rUnu rtU^  cle'nc'h  and  ^ight  be  amended ;  for  th^  imparlance  toll  is  the  prin- 
if  a  make  no  cipal  ^nd  guide  U)  the  other;  and  that  the  addition  thereof  woul(| 
•ircraiion  in  the  j^qj  ^1^^^  either  tlic  ifluc  05  verdift.  And  accordingly  it  wa% 
nj^otiht^vir.  j^jj^^j^j^d  j^nd  adjudged  for  the  plaintiflT.    Fidi  13.  Edw.  4.pL  8, 

Pod.  9a. 

C6wp^07.425.    Doug!.  115.  136.  377/  73^*    '•  Term  Rep.  78*.    3.  Term  R v.  349.  749^ 
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'  Baldry  d[^j/»/?  Packard.  ^'^'^^ 

Trinity  Term^  2.  Car.  1.     j?«//  617. 

^lBITION,    Whereas  the  plaintiff  fucd  him  before  th<r  ?"/=«<J?5?*«* 
imiffiiry  of  the  biftiop  of  Nwwch  for  defamation,  in  which  '^2,  T^ 
had  feutence,  and  fix  pounds  afleffed  for  coils  ;  and  the  de-  paity^pp^. 
:  appealed  from  the  iaid  fcntence  to  the  court  of  arches ':  andrhtn  a  par- 
this  was  depending  in  1622  ;  J^id  by  the  general  pardon,  <*•"  come  oot^ 
.1.  the  offence  oT  the  dpfamatory  words  was  pardoned,  ^^l^fl^l^ 
was  pleaded  in  the  court  of  the  arches,  and  that  notwitfa-  ^J^^  .nnoHed" 
g  they  proceeded  in  the  appeal,  where  the  firft  fentence  was  w.thcoOttocte 
i\  and  in  that  fuit  fixteen  pounds  affcfled  for  coils  to  the  aphc'lant,  the 
nt,  where  by  law  thej'  ought  not  to  have  proceeded,  nor  coft*  given  «i 
my  coils.    A  prohibition  was  prayed ;  and  it  was  there-  noVdi^haJwi 
emurred.  .  by  th«  pardon, 

after  argument  at  the  bar,  debated  and  rcfolved  by  the  p"^*  ^ 
r,  that  here  was  no  caiife  of  prohibition  :  for  although  the  ^  "     '  "^ 
hath  difchargod  the  offence  of  the  defamation  quoad  zwy 
ment,  lo  be  inflided  by  way  of  penalty  or  otherwife,  vet  in  ^'^'  J**^*  *49* 
of  the  coils  in  theiirft  fuit,  which  be  notctifchargcd  Jiy  the  |^jj!j^  ^^3^ 
I  (being  ailelled  before  the  day  to  which  the  pardon  relates,  2.  Roll.  Rtp. 
s  agreed  in  Hairs  Cafe  (a)^  if  they  be  not  duly  afieflcd,  the  178. 
may  well  proceed  in  the  appeal  to  difcharge  the  party  of  ^*'»'^*^^''»  *'^*'' 
and  if  they  reverfe  the  firft  fentence,  fo  a$  it  ap;^ars  the  ^  *  l^"*"^  ^  ***  ^ 
rere  unduly  taxed,  and  the  party  unjufliv  vexed,  thry  may  ^^  '  ^^ 
I  the  appeal  aflcfs  colls  ;  for  the  pardon  ^oth  not  extend  to 
ic  fuit  cbrhmenced  in  the  appeal ;  nor  by  rcafon  of  the  par- 
ad  they  caufe  to  furceafe  that  fuit :  and  although  the  coih 
appeal  beaffeiled  after  the  pardon,  yet  they  are  well  affeflcd, 
ufe  of  thofc  coils  not  being  taken  away  by  tlie  pardon, 
•upon  confultation  was   awarded  ;  but   Hutton,  Jnfl'ice^ 
;d  hereof:  for  the  pardon  difcharging  the  ofl'cncc  , which  is 
ncipal),  he  conceived  they  ought  not  to  have  proceeded  for 
is. 

(«)  5.00.51,^. 
Gee,  BiQiop  pf  Chichefter,  agahft  Freedland.  c^»*  i* 

EaJierTerm,   i.Car,\.     Roll  60"], 
*LEVIN  upon  a  diilrefs  taken  in  AUlngland  Parl\  Upon  dc-  ^  t^-ant  hy  a 
lurrer  the  cafe  was.  The  hi /hop  of  Chichefter  vi2i%  feifecl  in  fce  ^'^''P'*'- °' 
laid  parK,y«r^  epijcopatus^   and  had  the  office  of  parkerlhip,  with  the  ancient 

the  biihop  granted   to  the  faid  Freedland  for  life^   and  alfo  kesoniy-  an* 
d  to  him  for  the  execution  th«rcof  an  annual  rent  of  3I.  6s.  8d    ^^^"^"^^  '^  c'^"- 
in/i^/r^/wY?of  13s.4d.by  the  year,  together  with  pailurage  for  ^ean^nd^h'^* 
orfes  in  the  faid  park  yearly,  and  the  windfalls  in  the  park,  te"\'nor  w!Jh. 
Jaufe  of  diftreft  for  the  faid  rent  of  3I.  6s.  8d.  and  the  livery  in  \i.Hcn.  8.  * 
•  4d.  inallthepoileffions  of  thebifhoprick  in  the  faid  county,  c.  .  ncr  re. 

was  confirmed  by  the  dean  and  chapter:  and  for  non-payr  drained  by 
jfthc  faid  Tent  of  3I.  6s.  8d.  the  defendant  took  the  diilrels  ;  J'    t*J''c^''T 
•crs  the  office  and  the  fee  of  3I.  68.  8d.  to  be  ancient,  but  dotli  bm  he  cannot' ' 
ike  any  fucb  averment  for  the  reildue.  grant  a  mw  of. 

fice,  nr.r  add 
t»aU  offioety  txcept  they  be  ntceffary  j  nor  can  they  grant  offices  In  any  manner  not  vt/aTan^Qd 
»    An^t  i6,     Poft.557. — Bridg,  &6.      Ley,  71.     i«.  Co.  58*    Follcxf,  1^4.    ^.Mod.  v^ 

•  -  The 
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Cti         a  For  the  lecond  («),  bccaufc  it  is  fiot  granted  according  1 
mfaimji       ufual  couffe :  and  although  one  of  the  tenants  holds  it  durir 
raiKBLAiiiu  jj£.^  ^£  ^j^^  bifliop  who  granted  it,  yet  not  b*ing  good  at  the  ti 
the  grant,  the  fubfequent  ad  Ihali  not  help  it ;  fo  this  additi 
%he  new  charge  mak^  the  grant  void,  as  in  the  Lard  Montjcy\ 
5.  Co.  4.     Leafe  for  fears  of  land  ufually  demifed^  and  of  othei 
not  demifcd  before,  referving  the  ancient  rent  for  the  land  for 
leafed,  and  twelvepence  for  the  land  not  ufually  let,  which  w: 
6^  Uu  44.  b.    full  value ;  yet  it  was  refolved  that  the  leafe  was  not  good,  by  r 
^^- 17-        of  that  addition.     And  although  it  hath  been  faid  that  the 
and  paftuiage  are  diflinft  clauies,  from  the  firft  grant  of  the 
and  not  depending  upon  nor  conjoined  with  it,  fo  that  the 
may  Hand,  and  for  the  other  it  (hall  be  void  ;  it  was  anfwered 
it  appears  IFully  they  be  one  entire  grant,  and  not  feveral :  f< 
rent  is  granted  una  cum  Hberatura^  or  thirteenjhillingsfourfenccy . 
cum  pajturagia\    which  is  a   copulative,  and  one  fentence. 
the  Year 'Books  8.  Hen.  7.  4.  and  38.  Hen.  6.  34.    m  the  Abh 
Syon*s  Cafe.    And  for  the  13s.  4d.  or  livery,  it  is  conjoined  ii 
claufe  of  diftrefs,  with  the  rent  of  •'jh  6s.  8d.  io  as  they  be  bu 
grant,  and  upon  one  confideration  ;  but  if  they  had  been  in 
ther  claufe,  or  that  for  another  confideration,  he  had  grante 
faid  livery  of  13s.  4d.  and  pafturage,  then  the  grant  might  ftar 
the  one,  and  be  void  for  the  other.    And  where  it  hath  bcci 
jefted  tliat  the  livery  and  windfalls,  although  they  have  not 
fufficiently  averred  to  be  the  ancient  fees,  yet  may  well  be  fo  in 
ed  ;  forafmuch  as  the  contrary  is  not  (hewn  on  the  other  fide.   ] 
anfwered,  that  the  avowant  (becaufe  he  is  to  make  his  title)  c 
to  aver  the  feveral  things  granted  to  be  ancient  fees  to  the  < 
othervvife  the  averring  that  the  one  is  ancient  doth  imply  th; 
other  is  not  ancient ;  for  a  plea  (hall  be  taken  moil  ftrong  aj 
C«.tic.  303.  b.  him  who  pleadeth  it:  and  in  proof  thereof  y?^  Piowd.  46.  (^ 
J.  C©.  59.  I ,  Co.  46.  and  5.  Co.  9.  Brudenel's  Cafe :  and  it  fuflSceth  the  pla 

to  alledge  that  any  of  them  is  a  new  addition  ;  and  he  needet 
to  alledge  the  refidue  to  be  new,  for  then  peradventure  it  woi 
double.  Alfo,  for  the  principal  point  in  the  cafe,  the  add: 
trench  to  the  prejudice  of  the  fucceflbrs  ;  and  this  ftatute  liatk 
always  conftrufd  to  redrefs  the  mlfchief  which  was  at  the  con 
law,  upon  grants  confirmed  by  dean  and  chapters  in  charge, 
the  prejudice  of  the  fucceifor,  and  to  make  them  void  ;  as  a^ 
c.  Co.  2.  is*  3.  and  in  Scambler  v.  PVats  (^),  where  two  offi 
fteward  or  under-fteward  of  a  manor,  ufually  granted  fcvc 
with  feveral  fees,  were  held  void  for  both.  Alio  to  both  c 
the  ancient  fees  are  appendant,  and  parcel  of  them,  and  fhall 
by  grant  of  the  oiEce  cum  pertinentiis :  but  thofe  fees  newly  ; 
cannot  be  &id  appertaining,  nor  parcel,  to  be  recovered  by  aiE 
Webb's  Cafe  (r),  and  the  Book  of  AJfize\d)  proves  :  therefoi 
grant,  being  of  more  than  was  anciently  granted,  was  void, 
to  expound  this  grant  of  the  ofHce  with  new  fees  to  be  good  f 
during  the  time  that  the  grantor  is  bifhop,  and  to  be  aften 
good  m  part  and  void  in  part  againft  the  fucceifor,  and  fo  to 

(a)  Lamb's  Cafe.  (c)  8.  Co.  49.  b. 

\h)  Cro.  £Uz.  636.  (^}  39.  Aflase,  4, 

£ra< 
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-Irafiions  of  f  rants,  is  againft  thccxpofition  of  grants,  and  againR  " 

all  former  conftruftions  and  interpretations  of  this  ftatutcj  and  jr»ik„tA#i», 
therefore  they  cortceived,  that  this  grant  was  void  in  all  alf  initio 
fuoad  the  fucceffur,  and  the  plaintiff  ought  to  have  judgmcntw-^ 
Court  divided  (a)  A  ^ 

(«)  Bridg.  32.     Ley.  71. 

Robert  and  William  Eyres  agaiftft  the  Executrix  of  •^^  *• 

Chriftoplier  Eyres. 

/«  Chancery. 
IN  a  fuit  in  chancery  this  Cafe  was  made  and  referred  to  TH£  a  tc(Utor<m 
*. Master  of  the  Rolls,  Doderidoe,  Jones,  and  myself,  ^*/'^jJJ^Jf 
JufiiceSy  and  to  Sir  John  Ward  and  Doctor  Lee,  Mafters  of  he JJil  girc'wi 
tk  Chancery  and  Civilians^  brothiM  any 

r        Orijl^pber  Eyres  the  tcftator,    15.  Jac.  i.    made  his   will   in  I^J^jS^V 
^   trriting,  and  tlicreby  devifed  legacies  to  charitable  ufes,  and  to  ^uhmmZmfi* 
r    tbe  plaintiffs  Robert  and  William  Eyresy  his  brothers;  to  the  one,  tins  does  r^ 
•     two  hundred  pounds;  and  to  the  other,  one  thoufand  pounds;  revoke  a  fonncr 
^    and  divers  other  legacies  to  his  other  kindred ;  and  made  his  wife  will  which  gw»« 

executrix,  faving  tliat  he  appointed  his  faid  two  brothers  to  be  ^  ^^^  cgacics, 
.    conjoined  with  her,  as  executors  in  truft  for  his  wife,  for  per-  Cro.ja*.  w^ 
Ibrmance  of  his  will.    Afterwards,  22.  Jac,  i.   being  fick,  and  J?ro' Eiir.  «c*. 
lending  for  Mr.  Damptrt^  parfon  of  the  parifti,  and  for  Mr  Stonc^  ,.  Roll.  Abr, 
^     a  reader  of  the  Temple^  they  came,  and  demanded  of  him,  What  615. 
t*   friend  he  thought  bcft  to  be  his  executor,  to  take  care  of  his  fu-  M^or,  S74- 
[    ncral  and  fee  his  will  performed  ?  and.  Whether  he  trufted  any  ^^*J^''  ^^ 
c     {ctfon  more  than  his  wife?     He  anfwered,  that  his  wife  was  the  ,.5,d[7j] 
Stteft  perfon,  and  therefore  fhould  be  his  fole  executrix.     Being  3!com.D:g.  t> 
.then  moved  by  Mr.  Stone  to  give  legacies  to  his  father,  brethren,  Howd  on  De- 
I  and  kindred,  he  anfwered  he  would  not  give  or  leave  them  any  ^'^^»  533* 
thing,  but  he  bequeathed  to  Lionell  Atwood.  his  godfon,  twenty  or  ,°^^^'  ^^" 
thirty  fhillings;  and  being  thereupon  requeftcd  by  his  wife  to  give  Dougl.  ?i.  39.; 
him  a  greater  legacy,  he  anfwered  her,  **  ^hou  knowejl  not  what  thou  241.  7*6.  717^ 
•*  d»eft ;  do  wft  wrong  thyjclf  \  thirty  JhilRngs  is  money  in  a  poor  body^s 
*^fmrji:^*  and  for  others  he  left  them  to  his  wife's  difcretion  ordif- 
.     poiition:  and  the  teftator  did  fpeak  thefe  words,  or  the  like  in 
^     cffefi,  *•  animo  teftandi  et  ultimam  voluntatem  declarandiJ*^     All  this 
I .  wasjet  down  in  a  codicil,  and  the  firft  will  and  that  codicil  proved 
in  cimmuni forma  (^). 

Whether  this  codicil  were  a  revocation  of  the  firft  will  for  the 
legacies  given  to  his  two  brothers,  now  plaintiffs  ?  was  thequeftion. 

After  divers  arguments,  as  well  by  the  civilians  as  common 
lawvcrs,  it  was  resolvfd  by  them  all,  and  fo  certified  under 
their  hands,  that  they  conceived  it  was  not  a  revocation  of  the  faid 
kgacies,  but  they  did  not  certify  their  reafons.    The  principal  rca- 

■    (*)  See  ftat.  Fraurf*,  29.  Car.  i.  c    3.  witneffes  5  and  cnafts,   that  no  dcvlfc  of 

£5.  which  requires  tliAt   a  will   fhall  be  lands  fhail  be  revoked  but  by  writing ;  or- 

igaed  by  the  dtvifor,  or  by  fomc  pcrfrn  in  any  will  of   pcrfonal  eftate,   by  word  of 

hiiprefence  and  by  hit  exprcfs  diref^ions,  nnoutfi,  uniefs  \\  is  reduced  into  writing  in 

•nd  atttfted  and  fttbTcrihedi  in  the  prefence  the  teftat«r*s  life'Ume,  and  exccutfd.as  the 

«f  ite  derUbr,  bj  cbree  or  four  credible  a^  direai, 

fonsj 
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X;&W.ETMit  Cqj^j  Qf  theii*faid  refolution  wcrc»  Becaufe  tliere  was  an  abi 
^ht^kxicv.  and  formal  will  made  in  his  health,  and  there  being  no  i] 
T»fx  of  made  by  him  of  his  fonticr  will,  nor  of  the  legacies  thereby  dc 
CEtii&s.  to  his  father,  brothers,  and  kindred,  nor  that  he  ieeme'd  t 
member  his  former  will.  That  an  anfwer  to  a  doubtful  qw 
Ihall  not  take  away  the  legacies  devifed  before ;  for  non  conftat 
his  intent  was  in  ufing  thofe  words,  for  it  may  be  his  meanin] 
not  to  give  more  than  he  had  given  before,  or  that  he  wouh 
give  more  at  tliat  time  by  that  will;  and  non  conftat  that  he  1 
*  all  the  words  when  he  was  moved  to  give  to  his  fathej;;^  bretl 
and  kindred ;  and  he  anfwering,  **  I  will  not  give  them  any  thi 
non  conftat  what  he  intended  by  thofe  words :  and  therefore 
fuch  doubtful  fpeeches  to  nullify  a  will  advifedly  made  wit 
clear  or  perfpicuous  revocation,  or  words  which  tantamount^ 
not  be  permitted.  Alfo  the  civilians  affirmed,  that  there  is  ai 
prefs  canon,  there  cannot  be  a  revocation  of  legacies  am< 
children  without  precife  mentioning  the  firft  will  and  leg 
given  thereby  to  the  children ;  and  they  faid,  the  law  is  take 
te  fo  when  he  hath  not  any  children,  and  devifeth  le^cies  li 
brothers,  and  there  doth  not  appear  any  caufe  of  mildeniean 
provoke  him  to  revoke  his  will,  nor  do  his  words  import  any 
intention. — So  upon  thefe  opinions  The  Lord  K£fiP£B.»  I 
affifted  with  The  Master  of  the  Rolls  and  the  faid  ti 
Jus  I  ICES,  decreed  the  faid  legacies  to  the  brotJiers,  the  faid  cc 
not  having  made  any  revocation  of  them. 


Case  9, 

Citw,c.y. 

difcharged, 


Memorandum. 


T  JPON  Friday^  being  the  tenth  day  of  November^  Sir  F 
^  DOLPH  Crew,  Chief  Jujtice  of  the  king's  bench,  was 
^•ft  65. 175.  charged  of  that  place  by  writ  under  the  great  feal,  for  fome  < 
of  difpleafure  conceived  againft  him,  but  for  what  was  not  { 
rally-known  (« )• 

(o)  Utime  fays,  he  was  diCchar^d  as  unflr     purpofes'  of,  tbe  court.    6.  Vol.  li'iCi 
for^  and  not  fufficientljr  obfequious  to  the    p.  i66« 


Qai%  19. 


Powell  and  Wife  againji  Plunket. 

In  the  Exchequer  Chamber. 

Inanaaionfor  rRROR  in  tbe  exchequer  chamber  of  a  judgment  in  the  k 
layinjf  •«  x/o/#  t*  bcuch,  in  an  adlion  by  Plunket  for  thefe  words  fpoken  b' 
dif^dln^'can!!^  ^*^^ '  "  '^'''  P/«»>^^/did  fteal  my  plate  out  of  my  chamber."  ' 
jnot*^jumfy^thIt  defendants  pleaded  that  they  were  pofTeflcd  of  fuch  plate,  w 
tiefpoke  the  was  ftolen  out  of  their  chamber,  and  flie,  fufpefting  the  plai 
words  on  a  tQ  have  ftolen  it,  fpake  thofe  words  ;  and  it  was  demurred  tl 
w^C'ihcIhiJf'^'  upon,  and  adjudged  for  the  plaintiff. 

Crcjac.  600.  This  error  was  afligncd,  That  the  declaration  was  not  g< 
a.  Efpin.  Dij.  ^^^  ^ferre  covert  caimot  have  plate,  but  it  is  the  plate  of  her 
i.TcrmRfp,    band  ;  lb  the  words  are  infenfible  and  not  aftionable. 

'*^  But  it  was  refolved  by  all  the  Justices  and  Barotns, 

the  a£tion  well  lies  j  for  altliough  (he  may  not  have  plate,  yet 
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In  common  fpcech  well  known  that  the  wife  accounts  her  huf-  P«^«-i'««d 
band's  goods  her  goods,  and  fo  what  (he  intended  by  thofe  words        ^J^«V/ 
Is  a.great  ilander»  and  the  juftiiication  clearly  ill ;  for  fufpicion  is     pLunjcftr. 
tK>  good  caufe  to  jufiiiy  the  fpeaking  fuch  words.     Wlxereupou 
the  judgment  was  affirmed. 

Morris  tf^j/i;/?  Fletcher^  CAitu^ 

In  tbt  Exchequer  Chamber, 

pRROR  of  a  judgment  in  the  king's  bench  in  an   aJfumpJU^  A  promtTe.  m 
*-*  where  the  plaintiff  alledgcd,  that  in  confidcration  he  would  confidcratlon  4 
marry  the  defendant's  daughter,  the  defendant  would  pay  for  the  ™y"?of^|J^ 
wedding  apparel ;  and  the  plaintiff  alledgpd,  that  he  married  the  bride's  <«ttfA/. 
^f«ndant's  daughter,  and  provided   for  her  two  gowns  and  two  "i/iwf  <2^/>ar*//* 
petticoats  ;  and  that  the  defendant,  licet  japiusy  Isfc.  ^^"^^  apparel 

_,_,_,  ,  ,  .        ,      ,         .  1    •     •  fuitablc  to  her 

The  defendant  demurred  upon  tlK  declaration  ;  and  judgment  dignity  durinc 
was  given  for  the  plaintiff.  thefiflivity  of 

The  errors  affigned  were,  First,  That  be  ought  to  pay  only  not^hccioti^ 
for  one  wedding  gown  and  petticoat  which  ihe  ufed  upon  her  mar-  merely  in  which 
ria^e-day,  and  not  for  more  ;  and  intire  damages  being  given,  the  ^^  »«/>/w/ 
judgment  was  erroneous. — But  all  the  Justices  and  Barons  "'•^^rrj^as 
conceived,  tliat  wedding  apparel  is  to  be  taken,  according  to  the  ^  *^"** 
common  parlance,  for  apparel  to  be  ufed  upon  the  wedding-day  '-^C^^™*  D»f» 
and  time  of  feafting,  which  is  commonly  for  Ibme  days  after,  ac-  '^"^^ 
cording  to  the  dignity  of  the  perfons  ;  arid  therefore  the  declara- 
tion was  held  good,  and  the  damages  well  afleiled. 

The  Second  Error  affigned  was,  That  the  defendant  appeared  It  cannot  be 
by  John  Green^  his  attorney,  in  o^abis  Hilnriiy  anno  22.  Jacob!  regis,  aflijncd  (t 
whereas  the  faid  Ji>hn  Green  was  dead  before  the  day  which  was  ^^J^J^*^  ^^^, 
alledged  to  be  confefled  by  pleading  in  nulla  eft  erratum, — Sed  non  Jecord^dic?  ^ 
allocatur  \  for  it  is  an  error  affigned  againft  the  record:  and  al-  before  the  day  of 
though  it  was  faid  there  ought  to  have  been  a  fpecial  demurrer  for  appearance. 
that  caufe,  yet  it  was  -held,  that  the  innullo  eft  erratum  alledgcd  Cro.jac.11.35f. 
againft  the  dem«rrei  extends  to  the  three  errors  allignpd  in  the  *^"'  ^*4« 
irrit  of  error.  Dougi.„4.„5. 

The  Third  E&ror  was.  That  the  writ  of  inquiry  of  da-  The  exchequer 
mages  was  awarded  retsjrnable  die  Lump  poft  ^uinden.  Hilar^i  prima  chamber  wiu 
Caroli,  and  the  fhefifF  returned  the  inqu'ifition  taken  before  him  not  take  cog. 
ay.  die  J  anuarii,  which  was  after  the  day  of  the  return  of  the  «»»*»«  of  an 
writ,  and  fp  without  authority. — But  forafmuch  as  it  was  not  af-  ^co^J*"^^^^ 
%ned  upon  the  record,  although  in  trutli  it  was  fo,  the  Court  it  beaji^na  it 
would  not  take  cognizance  thereof;  and  it  may  be,  that  die  Luna  error. 
ftft  quinden.  HiLARii  was  the  28.  or  29.  day  af  January,  and  i.RoiiAb  5x5. 
then  the  inquilitijdn  is  well  taken,  and  fo  it  (hall  be  intended;  i.Sid.  301. 
aod  if  not,  the  Court  (hall  not  take  notice  thereof,  unlcfs  it  had  ^^"^  ly 
|«i|  affigned.   Whereupon  the  judgment  was  affirmed,  c^.1ac.  5^.' 

Ld.Ray.  354.     Stra.  197.     5,  Com.  Dig,  522. 

Eicjward  Pavie  againjl  John  Hawkins,  case  12. 

/«  the  Exchequer  Chamber* 

TRESPASS -of  his  clofe  breaking,  and  depafturing  with  his  In  pleading  pre- 
cattle.     The  defendant  juftifie*,  For  that  one  IVilliam  Birch-  fcription,  if  the 
m^re  was  feifcd  in  fee  of  a  meffuage  and  tenement  in  A  and  he  ^^^^^Xy^i^ 
fake  to  be  in  the  fta'mt'rf  indead  ef  tlie  ^^^[tor  j  ^.  If  this  U  ;kmtivi^\t) 
CM.  CAR*  £  and 
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D^vi«        and  all  thofe  whofc  cftate,  &c.  the  h,\d  Edward  Davie  had  \t\  tht 
tf^.«n^        faid  tenement,  had  ufcd  common,  and  fo  miftakcs  Edward  DavU 


for  If^ilLam  Birchmorei  and  that  the  faid  IVill'iem  Birchmore  let 
Aote,  15.  thofe  tenements  to  tlie  defendant,  who  put  in  his  c<ittl^  upon  tl^c 
Foft.  78.  common. 

Co^Lit?izV.^b.  1^*^  plaintiff  replies  and  traverfeth,  ABsquE  hoc.  That  the 
J .  Lev.  1 90.  faid  W I L  L I A  M  B I R c  H  MO R  E,  et  omnes  illi  quorum  f latum  pradlffus 
Cowp.  425.  Edwardus /&j^«//  n  teyiementis^  isfc.  and  fo  mi  (lakes  £^w/7r^  for 
Dougi.  114.  fVilliam\  ai>d  thercuppn  ifluc  joined  in  the  fame  manner,  and  the 
3.  Term  Rep.  ygj-jif^  found,  That  the  faid  William  BiRCHMOfiE,  et  omnes  UH 
quorum  tatum  idem  E  DW  A  R  D  U  s  bahuity  non  hahucrunt  communiam  froui^ 
tic.  and  judgment  was  given  fo^  tlie  plaintiff. 

Error  thereof  was  brought  in  the  exchequer  chamber,  and  this 
matter  aflignedjThat  it  is  a  vain  prefcription,  and  none  ought  to  prc- 
fcribe  in  the  party  in  whofe  right  co^lmon  is  claimed  in  him  or 
his  anceftors,  &c.  And  to  alledge  a  que  cftate  in  the  party  is  idlo 
and  repugnant,  and  the  verdict  finding  it  is  void  in  itfclf  ^  and  fp 
the  judgment  given  thereupon  is  erroneous. 

But  it  was  moved,  that  it  was  hut  a  mifprifion  pf  the  clerk,  ?Lnd 
the  defendant  may  not  take  advantage  of  his  own  infufficioncy  in 
his  plea,  and  prayed  that  it  might  be  amended  according  to  th^ 
Cafe  of  Sir  Anthony  Cook^  Dyer^  260,  11.  Hen.  7.  2. 

Sir  John  W alter,  Chief  Baron^  Yelverton,  Myself,  and 
Others,  conceived  it  could  not  be  amended,  becaufe  it  is  in  matter 
of  fubftance  in  all  the  proceedings,  and  in  the  verdift,  &c.  But 
HuTTON' and  Others  doubted  thereof;  whereupon  the  defendant  - 
in  the  writ  of  error,  for  his  expedition,  and  that  he  might  proceed 
de  novo^  moved  by  Mr.  Tylor,  his  counfel,  that  it  fhould  be  rci 
verfcd  ;  and  fo,  without  further  argument,  it  was  reverfed. 

Casi  xj.  Player  aj^ainft  Warn  and  Dews, 

In  the  Exchequer  Chamber. 
ln«rov*ragainft  A  CTION  of  trover  and  converfion  of  two  thoufand  loads  of 
two,  the  jury  xX  cgals.  Upon  iiot  guilty  pleaded,  the  defendants  were  fouod 
dcfendanw  fe-  S^^^ty  feveraHy  for  fcveral  loads  of  coals,  and  were  found  feverally 
▼crallyguilfy  not  guilty  for  the  refidue,  and  judgment  accordingly,  and  intirc 
as  10  part  of  cofts,  and  One  idco  in  mifcncordid  againll  the  defendants,  and  one 
tbe  property,      ijg^  y^  mifericordid  againrt  the  plaintiff,  profalfo  clamore.  ^ 

Bttotliercfiduc.  And  thereupon  a  writ  of  error  was  brought'  in  the  exchequer 
Poll.  178.  chamber,  and  the  error  afligned,  Becaufe  the  judgment  was  againft 
i.RoU.Ah.aiy.  both  the  defendants  for  the  feveral  damages  feverally :  for  it  was, 
j.RoH.Ab.684.  alledged,  that  feveral  damages  ought  not  to  have  been  afleiled,  but 
Carth'  ao*'  ^^^^  being  a  joiwt  trover  and  converfion  laid  to  their  charge,  thej 
Bull.  n"p.  94.  o^ght  to  have  been  both  found  guilty,  and  they  ought  not  to  have 
Cro.  Elii.  860.  been  divided  in  the  verdift  and  in  the  aflefling  of  damages  ;  and 
?.  Bac.  Ab.  9.  if  they  might  be  fevered,  yet  the  plaintiff  ought  to  have  but  the 
5»»*  .  damages  given  igainft  one  of  them,  as  it  is  in  &ir  John  Heydon^s 

».  Efpin.  Dig.    ^>^y.^  J  J   (.^  ^  y^  4^Edw.  3.  7. 

Dougi. 377.730.  Bv|t  ALL  THE  JUSTICES  AND  Barons  agreed,  that  the  plaintiff 
t.  Term  Rep.  fhould  have  feveral  damages  ;  for  being  found  feverally  gu^ty  of 
v^Tcrm  Rep.  ^^^^'*^'  parcels  converted,  he  fhall  have  judgment  accordingly. 
J^8.  And  it  is  not  like  Sir  John  Heydotii  Caje^  where  there  was  but  one 

joint 
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joiat  and  folc  trcfp^fs  of  battery,  aqd  fq  found  ;  and  there,  al-      ^^^y// 
though  tlic  damages  were  fcverally  aflefled,  yet  the  plaintiff  ought    WxTri^d 
to  take  his  judgment  for  damages  but  of  one  :  but  wl)en  the  tref-        Ui  ws. 
pafs  is  fevcral,  and  fo  found,  as  in  this  Cafe,  v  z.  the  one  at  t\\p  «  - 

-  It  1  •  «i  I'l  1       roil.  i93«  24'3« 

one  time,  and  the  other  at  another,  although  it  be  contrary  to  the  q^^  j^c.  |,'x. 

fnppofal  of  the  writ,  yet  b^ing  found  by  verdict,  it  ihall  ngt  abate  Cro,  lUz,  xta. 

the  writ,  and  the  plaintiff  (hall  recover  according  to  tlie  verdift, 

as  it  is  faid  there  in  Heydons  Cafe :  fo  licre  thi^  beiqg  feverally 

found,  and  the  converfion  by  them  feverally  pf  fever^l  tilings,  the 

4aniages  afc  wpll  aljcflcd  feverallyi  ai^d  he  (hall  have  judgment 

apinft  them  feverally  for  damages  according  to  the  verdift.    And 

it  was  faid  that  there  v;cre  divers  precedents  in  the  king's  bench 

and  common  pleas  to  that  purpofe. 

Thr  Second  Error  affigned  was.  That  there  ought  to  have  There  null  be 
been  fevcral  judgments  de  ideoin  mifencordiazg^inil  the  defendants,  <>"'/  ";^«  i«''F- 
aiid  being  otherwife  it  is  error.— But  againft  that  it  was   also  "^j^- '!i7^,''J 
;  resolved,  that  there  (hall  be  one  judgment  only  of  w^r/V(?r^//fl(/7),  defendants  «re 
:■  although  the  defendants  be  feverally  found  guilty  j  and  fo  are  the  fvfraiiy  fouj*d 
i .  precedents.  Whereupon  the  j  udgmen t  was  affirmed.  Fide^.  Edw.  3.  S^'^^x- 
=  6.  {rf  9.  Hen.  6.  12.    Jffijcs,  76.  P*>ft-  »78. 

II.  Co.  43.  a. 
(«}  See  x6.  &•  17.  Car.  x.  c.  S.  &  5.  ill  6.  WIU.  3.  c.  ix.    Poft.  178.  ^lotf  {a). 

Sir  John  Bennet  againft  Doftor  Eafedalc.  case  x^. 

[   AN  ASSISE  being  brought  by  Sir  John  Bennet  for  the  office  of  ^  ^j^^^  ^f  , 
[  **  chancellor  of  the  archbilhop  of  Tork^  the  defendant  endca-  fentence  in  tl>e 
I  vourcd  to  obtain  an  injunction  out  of  the  (lar  chamber  to  (liy  fpirituai  court 
'  hi*  tlie  faid  Sir  John  Bennetts  fuit^  he  having  lately  by  fentence  and  ^^  ^^^*  impri- 
docrcc  there  (for  bribery  and  other  mifdemeanors  in  his  office  of  Jf'c"  ri!a!ion"'*for 
1^  jadgc  of  the  prerogative  court)  been  fined  twenty  thoufand  pounds,  brlb^J^y  ;n"'iie°'^ 
and  ccnfured  to  be  imprifoned,  and  made  incapable  of  any  office  office  of  chan, 
:  of  judicature ;  by  rcalon  whereof,  being  difabled  to  hold  the  office  c^^'or  of »  pro- 
iaqueflion,  the  defendant  obtained  it,  and  pretending  thi^  ;^ffife  '''^^^*  **'^^^ 
was  brought  by  Sir  John  Bennet  that  he  might  eiyoy  the  fajd  office  ©n^y^^cTcn- 
contrary  to  the  decree,  he  tlierefore  prayed  to  (lay  his  proceedings,     tence  buc  the 

twfequent  difahilities. 

Sir  John  Bennet^  thereupon,  having  day  given  him  to  (hew  caufe  5.  Co.  51. 

.  why  an  injundion  (hould  not  be  granted,  (hewed  then  a  pardon  ^^^-  J**=  3S5« 
from  Ac  late  king  after  the  faid  fentence,  wherein  was  recited  all  *'  f„"^'^'j^g*' 
Ac  bribery  and  offences  contained  in  the  faid  decree,  and  all  pe-  cVo"  Eii^.^  61^4. 

,  nalties  and  puni(hments  by  reafon  thereof,  and  all  difabilities  and  Moor,  ^ie. 
incapacities,  and  all  things  concerning  the  faid  fentence,  except  the  »•  Hi«wk.  P.  c. 

fiud  fine  of  twenty  thoufand  pounds.  ^33- 

!    *     -  ^/%         .        ,  4.Bi.Com.37i, 

-  .  The  court  of  ftar-chamber  thereupon  requefted  Sir  John  Wal- 
I.TER,  Chief  Baron^hnd  Sir  Frawcis  Harvey,  third  juftice  of  the 
^conunon  pleas,  to  call  to  them  all  the  juftices  and  barons,  and  tq 
(CMifider  of  the  (aid  decree  and  pardpn,  and  to  certify  their  opi- 
^■ions,  whether  it  were  fit  to  permit  the  proceedings  in  theaffife  or 
»ot:  and  all  the  juftices  sjnd  barons  being  alTembled  at  Serjeants- 
fuh  the  fentence  and  pardon  were  read  before  them,  and  the  cafe 
'-ttgued  by  cqanfel  on  both  (ides,  ^ 

j    And  it  was  fefolved  by  tHe  Justices  and  Barons,  that  this 
ifttdon  hath  lal(^  avf ay  i^ll  force  of  the  fentence  in  the  ftar  chamber^ 

^  ^  except 
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<5«»  The  plaintiff  in  bar  of  the  avowry  confcflcth  the  grants  and 

mgainfi  plcadcth  thc  I.  Lliz.c.  19.;  and  that  the  faid  pafturage  for  two 

»ibi>LAK».  horfes  never  was  granted  before;  and  that  thc  bifhop  who  madd 

Toft  557.  the  grant  thereof  died,  &c.  and  the  plaintiff  was  elefted  bifhop. 

f^'cll'ei!  *"  Whereupon  it  was  demurred- 

1.  U^\  13?!^*  "^^^  ^°^^  queftion  was,  Whether  this  grant  of  thc  office,  witl| 
4.  Mod.  i6.  the  ancient  fee  of  3I.  6s.  8d.  confirmed  by  the  dean  and  chapter,  be 
Carth.  X13.  good  to  bind  the  lucceffor,  notwithilanding  the  i.  Eliz.  c.  19.  or 
f.Byrr.  119.  void  only  for  the  things  added  in  thc  grant  ;  or  if  the  addition  of 
L^BacAb  nx  ^hofc  ncw  things  IhaU  make  all  the  grant  void  againll  the  fac- 
|oo|i.57j:  '"ccffor? 

3.  Com.  Dig.  ' 

»|i^  After  argument  at  the  bar,  it  was  argued  at  the  bench,  and  hel4 

by  HuTToN  and  Yelverton,  Juftices,  that  the  grant  was  good 
for  thc  office  and  the  ancient  fee  of  3I.  68.  8d.  being  in  a  fcvcral 
grant  by  itfclf,  and  not  conjoined  or  mixed  with  thc  other  grants* 
and  then  die  one  may  be  good  and  thc  other  void ;  but  if  the  grant 
had  been  of  thc  fee  of  5I.  where  thc  other  fcc-was  only  3I.  6s.  8d. 
becaufc  it  is  entire  in  the  grant,  it  would  have  been  void  for  all : 
but  here  the  grant  for  thc  rent  is  one  by  itfdf,  and  thc  grant  of  the 
pafturage  is  another,  and  dilHnd  by  itfelf,  and  thc  one  doth  not 
depend  upon  thcotlier;  fo  it  may  be  good  for  one  and  void  for  tlic 
Other  :  and  although  the  grant  for  the  pafturage  is  void  againft  the 
fucccffor,  yet  the  rent  may  be  good. 

And  HuTTON  faid,  that  if  thc  bifhop  had  granted  the  office  and 
rent  for  him  and  his  fucceffors,  and  had  granted  the  pafturage  onlj 
during  the  time  that  he  Ihould  continue  bifhop,  and  fo  had  diftin- 
guifhed  them  in  his  grant,  there  had  been  no  queftion,  but  both 
had  been  good :  and  as  he  by  his  exprefs  limitation  might  have 
limited  them,  and  they  fhould  have  been  good ;  fo  thc  law  fhali 
make  conftruftion  that  the  one  is  good  againft  the  bifhop  himfelf, 
the  other  againft  thebilhop  and  his  fuccefTor  :  and  thc  one  being 
ill  and  void  againft  the  fuccefTor,  fhall  not  deftroy  that  which  it 
goodj  for  utile  per  hiutile  mn  vitiatur :  and  although  thc  office  itfelf 
is  not  within  the  words  of  the  i.  Eliz,  c.  19.  yet  it  is  within  the 
equitv  thereof.  The  offices  of  parkerfhip  and  ftcwardfhip,  and 
Other  offices  which  arc  of  nccefTary  ufc  for  thc  bifhop,  arc  admitted 
and  allowed  to  be  grantable,  although  they  be  new  offices  and  new 

1^,  Fq^  fees,  if  they  be  reafonable  (and  of  the  ncceffity  of  them,  and  of  the. 

\m.C^^i,  b.  reafonablencfs  of  the  fttSy  the  Court  (hall  adjudge) :  and  therefore 
in  Hilary  10.  Jac.  3.  Rot,  758.  in  C.B.  in  the  C2S^  of  The  Bijhop  «/ 
£ly(a)y  where  the  bifhop  of  Ely,  thc  20th  Jpril  i.  Eliz.  (which 
was  prefently  after  thc  ftatute),  granted  the  ofi'icc  of  thc  keeping  of 
'  his  houfc  and  garden,  with  the  ice  of  3I.  per  anrtymy  to  another  fop 

his  life,  which  was  afterwards  confirmed  by  the  dean  and  chapter. 
Although  there  were  not  before  any  fuch  office,  yet  being  a  neccf* 
fary  office,  and  the  fee  reafonable,  it  was  adjudged  good  againft  the 
frjcccfTor,  and  not  rcftrained  by  the  i.  Eliz.  c.  19.  And  although  it 
hath  been  objcfted,  that  the  livery  or  fee  of  13s.  4d.  and  the  wind- 
falls be  not  avcried  to  be  ancient,  yet  Hutton  conceived  it  (hall 
be  intended  they  were  ancient,  when  thc  contrary  is  no%  ^vcrred  4 

(«)  Ley,  7S.     Moor,  88.    a.'BrowiU.  137.     Buj[r.  V4» 

especially 
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rpechlly  when  nothing  is  alledged  on  tlte  other  part  to  be  new        <^tK 
ut  the  pafturagc.    And  the  avowant  diftraining  only  for  the        «?««/> 
L  6s,  8d.  needed  not  to  aver  any  other  to  be  ancient  tlian  the  rent  ^***''*'^*»* 
rhich  was  in  quedion:  and  if  one  grant  had  been  of  thatofBce  and 
ncient  fee  of  2K  6?.  8d.  another  grant  pro  mfHorc  exercitione  ejujdem 
^r/x  (and.for  iiis  better  maintenance)  of  tl      livery,   13s.  4d.  and 
he  pafluragc  and  windfalls      1  hefc  being  by  fuch  fcvcral  grants,  Poft.  6f .  \%^ 
he  firft  fhould  be  good,  bcmg  dilHiia  by  itfelf,  and  tlie  other  ^y**"*  l^^ 
hould  be  void  ;  fo  by  conftruftion  of  the  law  it  fnall  be  taken  ^'  ^^^^^^ 
icre^as  fevcral  grants,  rather  than  the  grant  fhall  be  dellroyed.         ^^^' 

But  YELVEaroN  agreed^  that  if  he  had  granted  the  office  for 
ife,  and  had  further  granted  for  the  executing  thereof  thefe  fees 
following,  vtx.  the  rent  cf3l.  6s  8d.  the  livery  or  13s.  4d.  the  paf-* 
turage  and  windfalls  ;  and  fo  put  together  the  ancient  rent  and 
new  addition,  the  grant  ihould  be  void  in  all,  becaufe  they  be  alf 
in  one  fentence :  but  here  being  in  feveral  fcntences,  tlie  one  not 
depending  upon  the  other,  it  may  be  good  for  the  one,  and  void 
for  the  odier  againft  the  fucceflbr.  Whereupon  they  concluded 
judgment  ought  to  be  given  for  the  avowant. 

But  it  was  argued  by  Harvey  and  myself,  that  judgment 
ought  to  be  given  for  the  plaintiff:  for  it  is  agreed  on  all  parts  that 
the  i.EUx.  c.  19.  was  made  for  the  benefit  of  the  fuccclFor,  that  his 
pofleffions  might  not  l>e  charged  to  impovcrifh  him ;  wherefore 
alleftatcs  and  grants  which  are  to  the  prejudice  of  the  fucccfTors 
arc  void.  And  true  it  is,  that  grants  ot  ancient  offices,  with  their 
incient  fees,  which  are  confirmed  by  the  dean  and  chapter,  are 
made  good  by  the  intention  and  equity  of  the  ftatutc  :  and  that 
they  fhall  have  officers  reafonable,  with  rcafonabic  fees,  althoucli 
they  be  not  warranted  by  the  words  of  the  ftatute,  it  being  withm 
Ae  purview,  intent,  and  meaning  thereof,  as  10.  ^'7.61.  7he  B'ljhop 
)fSarum'*s  Cafe\  which  is  tho  rcalon  that  a  grant  of  rent  or  annuity 
irocon/ilio  impendendo  is  reftrained  by  the  intent  of  the  ftatutc,  al- 
liOTigh  it  be  not  within  the.  words,  becaufe  the  fucccfTor  is  thereby 
ifflpoverifhed  and  prejudiced,  as  by  the  books  of  22.  Fliz,  Dyer^  370- 
10.  C#.  60.  The  B'ljhop  ofSaliJbury^s  Cafcy  the  Caje  of  Bolton  there  citedy 
11K/5.  O.  15. ;  and  that  grants  of  ancient  offices  arc  taken  to  be 
irithin  the  intent  of  the  flatute,  and  are  to  be  allowed,  appears,  "bc- 
canfc  in  another  ftatute,  made  the  fame  parliament  of  i.  £//z.  c.  4. 
iQcient  offices  are  coupled  with  Icafes  referving  the  ancient  rent 
made  by  the  biihop.  But  although  grants  of  ancient  offices  may 
be  allowed  for  neceffity,  yet  they  ought  not  to  be  with  a  new  addi- 
tion of  a  new  charge  upon  the  fuccefTor  to  impovcrifh  him  ;  and 
therefore  it  ought  to  be  granted  as  ufually  it  had  been,  and  not 
otherwife:  for  it  is  at  his  peril  who  takes  fuch  a  grant,  tliat  he 
doth  not  take  a  new  addition  or  alteration  ;  and  therefore  if  an 
office  ufuallv  granted  for  one  life  be  granted  for  two  lives,  or  if  it 
bemnted  ror  life,  reverfion  for  life,  and  confirmed  by  the  dean  Pofl.  25.. 
IDd  chapter,  it  \%  void  againft  the  fucccilbr,  as  well  for  tlie  firft  life 

as 
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HrA»v        things  which  properly  may  be  pertaining.     Othcrwife  it  is  if 

All»^         had  been  "  cum  tnris  pertinentlhusy*  then  that  which  was  ufcd  t 

it  would  have  paflcd  ;  but  by  the  bare  words  cum pertincntiis^  with 

out  otlier  circumltances  to  acclare  his  intent,  they  (hall  nev^r  pall 

P'^idi  Hillv.  Grange y  23.  Hen.  8.  6. 

A  ecvifcto^.        The  Second  Qi^estion  was,  Admitting  they  pafs,  Whether  i 

'*nd  -fV^^^d"'     ^  ^"  cftate-tail  in  ^Ihomas  and  the  remainder  in  Jnm  (under  whon 

vvithoui  heir*     ^^^  defendant  pretends  to  claim,  as  it  was  affirmed),  or  a  fee  fimpfc 

then  to  a  in  Thomas  and  the  remainder  void  ?     For  it  was  agreed,  that  if  tlu 

jiran^^r,  partes   rcmaindcr  had  been  limited  to  a  mere  ftranger,  the  iirft  eftatehad 

anciUiei/i/^#    been  a  fee  and  the  rcmaindcr  void,  as  it  is  19.  Hen.i.  ic2(^,Hen.i. 

dcvifc  to -V*      Dyer,  ^'^,  becaufe  no  intent  appears  to  make  an  eftate-tail,  but  a 

and  his  heirs,     ^^c  fiinple,  by  the  words,  and  then  the  remainder  over  is  void ;  but 

and  if  he  die      here,  when  it  is  limited  to  the  brother  and  his  heirs,  and,  if  he  die 

without  heir      without  heir,  to  his  fifter,  who  is  his  heir,  to  w-hom  he  intended 

inTrtfld^w  '^  ^l^o"'^  go,  thofe  words  (hew  what  heirs  he  intended,  viz.  heirs 

^tdhit  iTta^  *"  °^  ^'^^  body  ;  wherefore  by  his  intent  an  eftate-tail  was   to  be 

only;  for  the     Created.— But  in  this  point  Richardson,  Ch-efjufiice^  Huttok, 

fiAcr  being  his    and  Harvey,  7w/^'^*^»  Conceived  it  to  be  a  fee,  and  not  an  eftate- 

•icir,  itappciis   tail,and  the  remamder  to  be  void  ;  but  Yelvkrton  and  Myself 

««;  I Jrl       held  the  contrary,  and  that  fuch  conftruaion  fliould  be  made  as 

ineant  neirt  .      ^ '  •  1      1      •  /•    1 

0/  bti  body,        Ihouid  make  it  igrcc  with  the  mtention  ot  the  party. 
Cm.  Jac.   290.  4t6.  591.     Moor,  853.      3.  Bul{l«  195,     i.  Roll.  Abr.  836.     Hutt.  85.     Com.  Rep. 
82.    Salk.  233.  23S.     3.  Lev.  71.      I.  Pccre  Wms.  14.     Ld.  Raym.  568.     ».  Eq.Caf.  Abr.305. 30S. 
I.  Ve2ey,  89.     Dougl.  254.    Cuwp.  234.833.     i.  Term  Rep.  596.     3.  Term  Rep.  83.  143.  484. 

Onadcvifeto        But  WE  ALL  AOREEn,  there  Nvas  a  collateral  warranty  (tf)  de- 

A,  and  his        fcendcd  which  barred  the  remainder,  and  not  a  warranty  coni- 

hcirs,  with  di.   ynj^ncing  by  diffeifin,  as  was  objefted.    Vidt  10.  Co.  oc.  Scamsf^i 

vers  remainders  /->   /• 

over,  if  A,  en-  ^^7^- 

r^r  .ind  m^kc  a  feoffment  with  warranty,  the  remainders  arc  barred.— Poft.  156,     Co.  Lit.  366.    Powell 

on  Ocv.  2'5'^. 

But  becaufe  no  title  is  here  found  at  all  for  the  defendant  but 
'  -^,  "^"^    ^^     pr  mer  pojjcjfion^  the  matters  in  law  cannot  come  in  iflue;  and  there- 
fore, qudcufique  via  data,  judgment  ought  to  be  given  fot  the  plain- 
tiff; and  judgment  was  given  accordingly. 

(4)  See  the  4.  Sc  5.  Anil.  c.  16.  and  Co.  Lit.  373.  b«  note  (a). 

Case  2.  Smith  a^a'tTjft  Alhe  and  his  Wife. 

Ii  ••»"  a^'f^n  'COR  a  debt  due  bv  the  wife  bcfote  marriage,  tlic  hufband  was  xt 
aia.nitbuihand  V  turned '' eft/^vtW/'  and  the  \\ni<^ '^  waived ^  but  before  th( 
hirfljand  be  rcturji  ot  xht  exigent y  one  hLwisE,  an  attorney^  ptOGurcd  for  tin 
tnkcn^jpon  a  wife  :i  fuperjedcas^  furmiling  that  the  laid  wife  had  appeared  b; 
r-/-.  f»  or  iiim  a^  iier  attornev. 

exiTini,  he  fhall        _  'i»i«  r  n    ^ 

nof  icvcrfc  thf  Henden  noW  movcd,  that  this  appearance  of  the  wife  ihouh 
out h wry  until    be  received. 

pwrT/'^Lrif  A*^^  ^^*'  '^^^-  Court  conceived,  thit  if  upon  the  extgmi  th 

lie  fuc\  charter  ^bcrilF  had  returned  "^  reddidit /i\**  or  upon  pluries  capias  had  re 
of  pardon,  and  tumcd  V  rr^/  carpus''  for  the  wife,  then  her  appearance  fliould  b 
;^ ftire f^xcias  cjitercd,  but  not  by  attorney  as  it  is  here;  and  the  exigint  flioul 
Sn!^  be  ai-  '^"^  ^^'^  againft  the  huftand,  and  idem  dies  fliould  be  given  t< 

JoNved  without     ^^^^  ^^^^* 

ehewife.— S,C.  Hutton,  86.     Cro.  Jac.  44J.      i.  Roll.  Abr.  583,      i.  Lcon.  138.      Cro.ElIz.  1|] 

Hob.  179.     6.  Mod.  86.     s  Salk.  115.     ^.  Bac.  Atr.  751, 

Be 
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But  when  the  hufband  upon  the  exigent  is  returned  ^^ outlaived^^*       Smith 
then  it  Ihall  be  entered  **  ales  fans  jour^  for  the  wife,  for  the  pro-  XsMF^alidhli 
ccfs  is  determined;  and  if  he  will  purchafe  his  pardon,  he  Ihall     win. 
not  have  allowance  thereupon  in  ^  jctre  facias^  unlcfs  he  appeared 
for  himfelf  and  his  wife. 

But  if  for  the  hulband  the  ftierift"  ftiould  return  "  cef'i  corpus'* 
\ipon  zpluries  capias^  and  B,*^non  eft  Inventa*'  for  the  wife,  yet  an 
txlgent  mail  iflue  againft  both,  becaufe  it  is  intcndable  the  hufband 
might  bring  in  his  wife  ;  but  if  upon  the  exigent  the  (he riff  returned 
**  reddidit  fe^'  for  the  hufband  and  for  the  wife,  and  Ibe  is  waived^ 
ihc  hufband  fhall  go  fine  die. 

But  in  this  Cafe,  becaufe  the  exigent  was  returned  againft  both, 
to  be  outlawed,  the  fuperfedeasy  fuppofing  the  appearance  of  the 
wife,  is  merely  idle  and  void  ;  whereupon  it  was  difallowed,  and 
^texigent  appointed  to  be  filled  againft  both.  Vide  40.  Edw,  ^.  34. 
43.  Ed%L\  3.  18.  14.  Edw.  3.  I.  3.  Hen.  6.  14.  34.  Hen.o,  29. 
14.  Hen,  6.  14.  10.  Eliz.  Dyer^  271.  II.  Hen.  4.  71.  &  89. 
9'  Edw.  4*  23.     18.  Edw.  4.  4* 

Sir  Henry  Mildmay*s  Cafe.  Ca»f.  3, 

In  the  Exchequer  Chamber. 

CIR  HENRY   MILDMAY,    as   adminiftrator  of  S'r  Thomas  An  admJni- 

Mddmay^  brings  error  of  a  judgment  given  againft  h  m  in  debt  ftraror  Aaii  noi 
upon  an  obligation  where  plene  adminiftravit  was  pleaded.  ^"'^  *****  *" 

The  queftion  now  was.  Whether  it  fhall  be  allowed  without  mem  for  a  debt 
tail  upon  the  ftatutc  of  3.  Jac.  i.  c.  8.  ?  becaufe  the  words  of  the  o^  *»»*  inrcftate. 
fctute  are  general,  "  in  every  aftion."  Cro.  jtc.  135. 

But  becaufe  the  plaintiff  brings  error  only  as  adminiftrator,  and  ^5^-  ^^^^  ^^ 
the  judgment  againft  him  was  not  for  his  proper  debt  or  cafe,  it  \\  siVies?' 
was  refolved  by  all  the  Court,  that  he  is  out  of  the  intention  1.  Kcb.  295. 
of  the  ftatute,  although  he  be  within  the  words,  it  being  againll  371- ' 
rcafon  that  he  fhould  be  put  to  mainprife.  and  make  that  his  proper  ^'  745* 
debt  where  he  brings  only  the  fuit  as  adminiftrator  ;  whereupon  ,  Com^Dir^'* 

k    it  was  ruled  accordingly,  that  the  writ  of  error  fhould  be  received,  481. 

and  ^fuperfedeas  awarded  for  theexecution  without  putting  in  bail:  2.  com.  DJg. 

i    and  fo  WRIGHT,  Clerk  of  the  Errors^  faid,  was  the  common  prac-  Sss^ 

\    ticc  upon  that  ftatute.  5-  Com.  DIj. 

\  1^  295. 

See  13.  Car.  2.  c.  t.  f.9.  and  16.  and  17.  Car.  2.  c.  S.  f.  5.  4*  ^od.  7, 

Sir  Charles  Howard's  Cafe.  Cas«  4, 

In  the  Exchequer  Chamber, 

TjPON  a  conference  of  all  the  Justices  and  Baroks  in  the  Aparkofwhich 
^  prcfcnce  of  Sir  James  Ley   and  the  Earl  of  Marl-  thcWngisfcired 
BoiouGH  Lord  Treafurer^  who  commanded  them  to  be  affembled,  jl'/'^^^^'^u 
on  a  Cafe  out  of  the  exchequer,  upon  an  information  by  Englifli  Jj^J^^  ^^^ 
hiU  againft  Sir  Charles  Howard.  therein  granted 

The  King  was  fcifed  in  fee  of  a  park  called  Putney-moGre-clap,  """^^J^l  ^"^J^ 
and  KikcJam£s,  by  his  letters-patents  under  the  great  seal,  IhTgrea  "fcaJ  x  / 

:   gnnted  vfftcium  euftodis  of  the  faid  park  to  Sir  Charles  Howard^  anil  by  fuch  % 
BABSNDUM  to  him  the  faid  office,  **  cum  omnibus  vadits^  feodisy  pat  the  office 
wmd-fidl  trees,  prafits^and  commodities  thereto  belonging,  in  tarn  ^*  ^.7^^*^ 

'  imfUf  m9do  a/irmdpriHt  aliquis  alius  ojlciarius  Ulud  exercens  habulty  ^^^^  „    '^^ 
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S r R  Ck A R L £ s    tenuity  it  occupavit^  feu  gavifus  fult^  et  ciiam pro  corifidaaiionc  pfwtdt/fii 
Ca?i."  *      granted  unto  him  an  annual  fee  of  thirty  pounds  per  annum l^nir^ 
out  of  all  his  majeily's  manors  in  tliat  county,  hab£NDUM  to  him 
for  life/' 

Afterwards  the  king  which  now  is,  by  his  letters-patents  under 
THE  GREAT  SEAL,  publifhcd  his  plcafure  for  difparking  the  faid 
park,  and  grants  all  the  deer  therein  to  Sir  Richatd  fVefton,  chan- 
cellor of  the  exchequer,  witli  liberty  to  take  and  carry  tlicm  away 
&c. 

The  Attorney  Gkveral  argued  this  Cafc/(?r  the  king  ;  and 
Mr.  Andrews,  reader  of  Llucoht^S'lnn^  for  Sir  Charles  Howard. 
The  Justices  and  Barons  afterwards  gave  their  opinions. 

The  First  Qitestion  was,  Whether  by  thefc  letters-patents 
the  king  may  diffolve  the  park?  and,  If  thofe  letters- patents  be  a 
diflblving  ot  the  park  ? 

They  all  agreed,  That  the  park  is  well  diffolvcd,  and  fhall 
no  more  be  accounted  a  park,  all  the  deer  being  dellroved  ;  for  a 
park  confifteth  of  vert  and  vimfon  and  ettclofurey  and  it  it  be  de- 
termined in  any  of  them,  it  is  a  total  difparking  ;  and  notwitli- 
ftanding  the  grant  of  the  office  the  owner  may  well  difpark  it,  ac- 
cording to  the  opinion  of  I4'ythcrs  Cafe^  6.  Edw*  6.  Dyer^  71. 
If  fhekmR  The  Second  QUESTION  was,  Admitting  tlie  park  be  diflblved, 

yzx\\  the  office  Whether  the  office  of  the  keeper  be  determined  ?  and,  if  determined, 
of  psrkcr,  and  Whether  Sir  Charles  Howard  may  have  any  remedy  for  the  cafual 
ilroy  the  park,   fecs  and  prohts  ? 

thi  office  is  They  all  hKld,  That  the  park  being  diflblved,  the  office  do^ 

^mftiol^  ^^T'  f*^^^"^  thereunto  is  determined,  and  the  grantee  of  the  cuftody 

arttiic  tafuhi     thereof  hath  not  any  remedy  ;  for  it  being  the  will  of  the  owner 

ff4i  thereto  arr-  of  the  park  to  difpark  it,  and  to  dellroy  the  deer,  tlie  cuftody  ii 

nexcd  irrecc      then  determined,  for  he  cannot  be  keeper  where  there  is  neither 

v^abiy  loi>.      ^^j.  ^j(^r  wood,  but  all  deftroyed.     And  although  it  be  true,  that 

i>.  Lit.  i^j.     an  officer  wlio  hath  the  grant  of  an  office  fOr  life  or  years,  and  is 

2.  intV.  iy9.       jQ  j^j^^g  jIj^  profit  of  cafual  fees,  as  fteward,  bailiff,  or  parkerfhip». 

Cro^V:!  fs.'      ^"^  I'tis  in 31  Mi'n.i^'grants''Biokcy  1 24. (£f34Men.S.''gratit»''<^7.) 

tj.  Co.  50.         cannot  be  difcharged  of  tlie  office,  for  then  he  Ihotild  not  have  iiis 

Hutton,  86.      cafual  fees,    that  is  to  be  undcrftood,  that  the  grantor  cannot 

4.  Com.  Dig.     appoint  ahother  whctc  the  park  or  manor  always  continues,  as 

^^'bi  c        s    '^*  Edw»  A,  fol.  9.  refolves  ;  but  when  the  park  itfelf  is  determined 

416.'   ^^*  ^  *  *^^  difpanccd,  the  office  which  is  appendant  thereunto  Ihall  be  alfo 

determmed  ;  but  lb  long  as  the  park  continues  a  park,  he  may  not 

difcharge  him  of  the  office  and  make  another  officer,  becaufe  he 

hath  that  office  for  his  life^  dnd  the  pjrofiti  thereof  confift  in  ca- 

fualties  :  but  tlic  office  of  a  kteper  is  in  refpeft  of  the  keeping  of 

.  the  park,  and  his  cafual  profits  are  in  re.peft  of  his  pains  and  at* 

tenclance  ikpoii  the  game,  the  keeping  thereof;  and  it  is  to  be  in* 

tended,  tliat  &t  the  beginning  of  th^t  office  they  were  only  granted 

in  refpeA  thereof,  and  in  continuance  of  time  they  are  become  ap-  ' 

pendant  to  the  office,  and  when  the  park  is  deftroycd  fo  as  there 

needs  not  fUch  attendance,  then  cejfante  caufa  teffal  ^fft^us:  as  if  one 

grant  the  offite  of  fteward  with  all  profits  ofcourts^  if  the  manot 

be  dcftroyed)  the  office,  and  witli  it  the  cafual  profits,  are  dek^r* 

\  mined  alfoi  fo  here  the  park  and  liberty  of  the  gavk  beipg  deter** 

tmned^  the  office  is  deteim&ned  in  itfslft 
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The  third  qt^estion  ^admitting  the  office  to  be  determined),  Thc-framofa 
hetherthe  annual  fee  of  torty  pounds,  being  granted  in  confide-  '^^^'w-^'/w^at 
lion  thereof,  ifluing  out  of  the  king's  manors  in  the  county  of  ^.u^^t^"* 
irr;,  be  alfo  determined  ? — And  Sir  John  Walter,  Chief  Baytty  parkcr  for  life. 
Id  clcarlv  it  was  ;  but  all  the  other  Justices  and  Barons  for  the  excrcif« 
flfcnted  from  him  in  this  point  only,  bccaufe  it  is  granted  by  a  ^^'^^  **®^  •* 
ftina  claufc,  and  not  out  of  the  park  :  and  although  the  office  be.  JJJ'^'J*^'*^^^^^^ 
itcrmined,  yet  becaufc  it  is  not  by  the  aft  or  default  of  the  grantee  be  dircharj^S^ 
imfclf,  but  by  the  aft  of  the  grantor  onlv,  they  conceived  the  and  the  office 
rantcc  (hould  enjoy  that  annuity.     Vide  5.  idiv,  4.  8.     7.  Edw.  4.  thereby diflbiv- 
2.    Plow.  457.  Sir  Thomas  Wrattis  Cafe^    and  381.  Sir  Henry  Ne-  ^' 
n'fs  Cafi.  Hutton,  «6, 

Ante,  49.    Pert.  2S0.    Cro.Jac.it.    Co.  Lit.  233. bu. 

Sir  Gregory  Fenner  cgainft  Nicholfon  and  Pasfeild.  ^^"^  s* 

Hilary  Term^  iz.Jac,  i.     ^e// 239. 
PIR  GREGORY  FENNER  brings  a  (luarc  imfedit  againft  A7-  'f ^  T«ATr«w 
^  Mfon  and  Pasfeild^  and  the  Bijhap  0/ London,  as  ordinary  for  ^.^l^^^^l^"" 
he  church  oi  Chelmsford ;  and  fhews,  that  Sir  Thomas  Mildmay  was  cwftjion  ^ 
cifcd,  and  prefentcd  Pasfeild,  and  let  the  manor  to  which  the  ad-  avoida>Kt,  k 
owfon  is  appendant  to  the  plaintiff;  and  that  the  church  became  nwkcs  thcpieji 
old  by  the  rcfignation  of  Pasfeild,  by  rcafon  whereof  it  belpngcd  to  ^*^- 
lira  to  prcfcnt.  Yelv,  155, 

The  Bifhop  pleaded  nothing  but  a<;  ordinary.  Pafeild  entitles 
kimfclf  to  it  by  preicntation,  as  to  an  advowion  \\\  grofs,  and  tra- 
crfcth  tlie  appendency  ;  whereupon  the  plaintiff  taketh'  ifliie. 
lie  defendant  Nicholfon  pleaded  as  parfon  imparfomr  of  the  prefen- 
Kionof  the  king  ;  and,  confelling  the  title  of  Sir  Thomas  Mildmay 
id  the  Icafe  for  years  of  the  manor  made  to  SW  Gregay  Fenner,  pleads 
Per,  that  the  faid  Sir  Thomas  Mildmay  pro  quadam  pecunia 
mmay  f>etwixt  him  and  one  John  Joffelin,  preicntcd  the  faid  Pas- 
lid,  and  pleaded  the  ftatute  3 1 .  E/iz,  c.  9.  (which  makes  a  prefcnta- 
onupou  fimony,  and  the  inftitution  and  induftion  thereupon,  to 
Jvoid),  and  that  the  king  fliould  have  the  title  to  prefent :  fo  by 
afon  of  this  prefentation  made  by  fimony  it  is  void,  and  belonged 
>  the  king  to  pcefcnt  j  who  prefcnted  the  defendant  Nicholfon,  who  Port.  354^ 
"as  admitted,  inftituted,  and  indufted  ;  and  traverfeth,  that  the  • 
Imrch  became  void  by  the  refignalion  of  Pasfeild,  prout^  tsfv. 

And  thereupon  it  was  demurred^  and  (hewn  for  caufe.  That  the 
ivcrfe  was  infufficient  to  travcrfe  matter  not  traverfabie,  and  that 
^  plea  is  double  (a). 

Henden  argued  at  the  bar  that  this  traverfe  is  ill,  becaufe  the 
itfentment  is  the  principal ;  which  being  confejpd  and  avoided^ 
lanot  bejtraverfed  :  for  the  avoiding  and  traverfing  make  it  double, 
Hdlhat  being  fpecially  <(hewti  for  caufe  of  demurrer,  and  the  other 
Mmagin  the. demurrer,  judgment  ought  to  he  for  the  plaintiff  (^)  r 
itb  the  pleading  of  the  fimony,  that  '*^ro  quddam  pecnnia  fumma!'^ 
\  WIS  agreed,  &c.  and  not  fhewing  for  what  Turn)  is  uncertain 
BdilL 

(■)  iy  4*  Ie.  J.  Ann.e,  t6.  the  pUuntiir  and  5.  Com. Dig.  tf, 

nig|nini.tiid  jhedtllD<totio  wyaatwi,        (^)And.t.     1 .  Leon.  44. 80.     %.Uoi. 

*«iih^  Im^^f^Qpiifttjpkadar  319.  Ydv.x'5t.  a.Vent.st].  Lus,t558. 

lidii  *M  ImT  naP  Aiak  fit.    Vtif  ^,  SauAd«  ^.   .Cartb«  166. 
■Mil  II7*    Fomff  |3l«    !•'  Will;  »>3. 
•   ^        '  •  Bxit 
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FlNNff*. 

KirmoLBOHand 

PAkrSIfcD. 


P6ft*so5, 


Cask  6* 

If  the  ordinary, 
afttr  he  has 
granted  letten 
of  adminiftra- 
tion,  libel  the 
adminiftrator 
to  make  diArU 
bution  oi  the 
inte(Ute*s  ef- 
f?As  to  his 
children  or  kin* 
dred»  a  frobibi' 
tion  fliall  go. 
Pod.  lOt. 

Hetley*  4ft.  68. 
Allen,  56. 
9.  Co.  39.  b. 
Palm.  517* 
March.  13. 
Poll.  ftOI. 
Hob.  83.  X9T. 
I.  Lev.  157. 

186.  233-  305- 
,.  Sid.  179.3;!. 
Carih.  115. 

R»y.  93-  ♦99' 
1.  Mod. an. 
i.Peere  Wilts. 
Strange,  9x1. 
I.  Com.  Dig. 

4.  Com«  Dig. 
SI*. 
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But  ALL  THE  Court  conceived  that  tlie  pica  wa^  good  i  for  the. 
pica  maketh  the  traverfe  but  argumentative  that  he  might  not  re- 
fign  ;  and  being  alledged  that  the  church  is  void  per  mortem  vet 
rejignatlonemy  or  othcrwife,  it  ought  to  be  confefled  or  travcrfed,for 
tliat  is  the  caufc  of  his  prefentjncnt ;  and  the  iflue  ought  to  hive 
been  taken,// vrtftfv//  per  mortem ,  vel  depr'tvatlonem  vel  rcjiptathnem : 
for  the  prefentation,  admiflion,  and  inftitution,  are  but  conducing 
to  tlie  refignation ;  and  the  rcfignation  or  avoidance  is  the  chiefint 
matter.  InSay^s  Cafe  {a),  there  was  fuch  an  ifliie,^  vacavit  per  mortem; 
and  in  Hilary  Termy  in  Pafchairs  Cafe  (^),  in  a  quare  impedit  iimony 
wasalledged,  and  prcfentmenl  by  the  king  by  reafon  thereof,  &c.; 
and  traverfeth  the  vacancy  per  trtortem  :  and  in  Michaelmas  Temtf 
2.  Car.  I.  a  prefentmcnt  for  fimony  was  alledgcd  to  be  made,  and 
concluded  with  a  traverfe  of  the  vacancy  per  mortem  j  and  foarc  tfic 
precedents,  that  the  iflue  may  be  entered  upon  the  avoidance,  viz, 
if  it  be  pleaded  ^(rr  mortem ^  deprlvationcm^  vel  rejignationem^  as  the 
principal  matter  traverfable,  accordinij;  to  the  precedents  in  the  BL 
ef  Ent,  485.  490.  511.  Whereupon  judgment  by  confent  was  rc- 
lolved  to  hie  given  for  the  plaintiff  again  ft  P^7j/ir/W,  he  relinquiihing 
his  plea,  and  confefling  the  adion  ;  and  upon  the  demurrer  judg- 
ment (hould  be  given  tor  tlie  defendant :  and  fo  it  was,  and  rclcalc 
of  errors  on  both  fides. 

(tf)  Dyer,  376.    Co.  Ent.  499.  (^)   15.  Jac.  x.  Roll  2091. 

Fotherby's  Cafe. 

PROHIBITION  hyFotherby,  adminiftrator  of  i^6/*^;-/r;-,  forfuing 
^  in  the  ecclefiaftical  court  againft  him  as  adminiftrator,  to  make 
diflribution  of  fome  part  of  the  perfonal  eftate  to  the  fitter  and  hcif 
of  the  inteftate  ;  funnifing,  that  by  the  law  of  the  land,  the  admi- 
niftration  being  committed  to  the  inteftate's  wife,  the  ordinary ' 
hath  no  authority  to  intermeddle  with  making  diilributioii  of  the 
goods  of  the  inteftate  to  the  children  or  kindred. 

SERJEANT  Henden  and  Serjeant  Finch  ftrongly  urged  that 
fuch  prohibition  is  not  allowable:  for  when  one  dies  inteftate,  the  . 
ufual  courfe  hath  been  for  the  ordinary,  after  all  debts  paid,  t«give 
order  for  thediftribution  of  one  part  of  the  goods  to  the  wife,  and 
another  part  to  the  children  ;  and  if  he  hath  not  any  children,  then 
to  his  kindred. 

But  HuTTON,  Juftlce^  faid,  it  is  not  reafonablc,  nor  ftands  wiA 
law,  that  the  orilinary  Ihould  affume  fuch.  a  power  :  for  by  the 
ftatute  of  31.  Ediv.  3.  c.  1 1,  the  ordinary  is  compellable  toconunic  " 
adminiftration  {a)  ;  and  the  adminiftrator  is  only  chargeable,  and 
the  ordinary  hath  no  more  to  meddle  with  it ;  and  it  would  be 
mifchievous  if  the  ordinary  ftiould  compel  him  to  make  diftribu- 
tion  ;  for  peradventure  he  may  be  chargeable  with  anions  of  debts 
unknown  after  good  accompt  ;  alfo  the  adminiftrator,  by  the  ad- 
miniftration of  the  goods  committed  to  him,  hath  an  abiolute  in- 
tereft  in  them,  with  which  the  ordinary  hath  not  to  meddle :  and 
although  at  the  civil  law  the  adminiftrator  was  accountable,  as  fcr- 
vant  to  the  ordinary,  and  might  be  diicbarged  by  him,  and  a  re* 
peal  might  have  been  of  the  letters  of  adminiftration  at  the  oidi- 
aary's  pleafure,  yet  at  this  day,  efpecially  after  the  fittute  of 


(«)  By  mandamus.  Strange,  5  js.  89s. 


^i.Bm.%. 
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li.Hen.S.c.    .  theadminiftration  being  duly  committed  bv  the  ordi-    FcTUkmiif'* 

luiy,  cannot  now  be  repealed ;  and  it*  tliere  be  a  fuit  to  have  it  re-        ^^*"' 

pealed,  a  prohibition  lies ;  and  divers  prohibitions  in  fuch  cafes  R,  37. 147. 

have  been  granted.    As  to  the  cafe  in  queftion,  he  faid,  he  knew 

when  he  was  at  the  bar,  andfince  he  came  to  the  bench,  tliat  divers 

prohibitions  had  been  granted,  where  the  adminiftrator  was  fucd  to 

mate  dillribution ;  as  in  Clerk's  Cajiy  ^nAAfich.  20,  Jac,  i.KoIl2i()6. 

Jtne  Swjfty  adminiilratrix  of  liugh  Swyft,  Ihe  being  bound  in  H«ii-  ^ 

an  obligation  of  two  hundred  pounds  to  the  ordinary  to  make  true 

adminiilration,  exhibit  a  true  inventory,  make  a  perfc<^l  accompt, 

and  to  dillribute  the  furplufage  after  all  debts  and  legacies  paid,  at 

the  appointment  of  the  ordinary ;  and  being  fued  before  Dr,  Seaman'^  p^,  j^,^ 

commiflarv  to  the  bifhop  of  Gloucejler^  to  make  dillribution,  moved 

fcr  a  prohibition  ;  which  was  granted  upon  good  advice  by  award 

of  the  court.     So  hereupon  a  prohibition  was  likewife  granted  in 

Trifu  14.  Jac.  I. 

HoBART,  Warberton,  Winch,  and  Hittton,  refolved,  in 
Ac  Cafe  of  Tooker  v.  Loan  {a)  ^  that  a  prohibition  fhould  l:)c  granted 
to  the  delegates  in  an  appeal  of  fuch  fentence  from  the  ordinary, 
for  adjudging  to    make  dillribution  (^),    and  Hi/ary^  9.  Jac.  !• 

^  If  mi/  rA/^Q       f^^   Il^,,**r 


M 1608.  for  If^arts. 

(4)  Hobart,  ryx.  See  alfo  Letane'i  C^f?.  23.  Car.  z.  c.  10.     Rayni.499.     >•  ^^cm 

><♦.  201.  V/ill.  7.      3.    Bnt.    Abr.    411,    414.      19. 

V^)  See  the  ftat.  of  diftributioni,  22.  4c  Car.  ».  c.  3.  1.  3 5, 


Sydley  agaifift  Dr.  Mundford.  Cash;. 

///  the  Exchequer  Chamher* 
pRROR  in  the  exchequer  chamber  of  a  judgment  in  the  king's  T«t.spa«s  for 
*^  bench.     The  cafe  was.  That  Dr.  Mundford  brought  trcfpafs  for  "^'*'    J  vst  i- 
Arcc  loads  of  oats  taken  ztTc-jL  m^  20x\\  Sept.  20.  Jac.  i.  The  dcfcn-  1'.',''^^!;*'* 
dant  juftifici:,  bccaufe  the  place  \vhkrk,^c.  is  parcel  of  a  copyhold  Ret.  'ump,rr 
m  Tewing f  and  makes  title  to  it,   and  juiui'ics  for  damage /'t/apii,  f'OitdiuaNim 
The  plaintiff  (hews,  that  long  before  the  time  when,  et  prcedic'fs  he  was  parfow 
tempore  quo^ks^c.  he  was  ^%rf on  of  Teiving,  and  that  the  place  wherk  t^hw?**^Thi$  k 
is  within  his  rcftory  and  the  tithcablc  places  thereof;  and  that  the  fuffijiently  cer. 
4iefe!tidant  being  a  copyholder  there,  the  20th  Srpt,  20.  Jac.  i.  let  it  tain,  though  Iw 
to  one  Hawkesy  to  have  it  from  year  to  year,  quamdiu  ambabns  par-  dot*  not  0\ew 
iihis  placeret  ;  and  thzi  Ha wkes  entered,  and  plowed,  lowed,  took  ^^^f^i^^'^^'^^ 
the  crop,  and  fct  out  the  faid  oats  for  his  titlits  ;  and  the  defendant  fevered.*^  "^^^ 
de  Mjuriafua  propria  took  the  oats,  pr^tdl^fo  tempore  quoj  tsfc.    The  Anrc,  6. 
defendant  maintaining  his   bar  traverfed  the  leafe;  and  it  was  Port.  80. 195. 
found  for  the  plaintiff,  and  judgment  for  him.  3.  Bulft.  336. 

And  now  the  error  was  afligncd,  For  tliat  he  a]lcJ;;ed  he  was  ^.V*'*^'  ^^*^^ 
fOufon  tempore  quOy  tic.  and  at  thc^  tirtic  of  the  trefpals  fuppofcd  ac  Bamcs^iei 
Am  anteaj  but  doth  not  fay  that  at  the  time  of  the  lovcraiice  of  the  Burr.  772. 
combe  was  parfon,for  it  (hall  not  be  intended  without  Ihewing  it,  Cowp.  681. 
but  rather  that  he  was  parfon  at  the  time  of  the  trefpafs,  and  not  ^^"S'-  '5^' 
at  the  time  of  the  fcverancc ;  and  then  he  makes  not  a  fulficient 
tide  to  them. 

But  ALL  THE  TusTiCES  AND  Barons  conceived  it  was  well 
enough,  and  Ihall  be  intended,  by  all  the  circumflanccs,  that  he  was 
puibn  at  the  time  of  the  fcverance  ;  for  it  is  faid,  ^^  antca  et  tempore 
ri$fiiU  f  ARSON,  €t  adhuc  ejiy  tsfc. ;"  and  efpecially  the  defendant 

''    '       ,  havirg 
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Stiil'rt      having  admitted  that  he  was  parfon,  and  the  faid  tithes  due  to  biidf 

'fj,'"-^'       ^^d  making  travcrfe  to  the  Icafe,  which  was  an  idle  traverfc,  and 

**Foto"*    therefore  good  caufe  of  demurrer :  ahd  the  replication  is  good ;  for 

being  pleaded  that  "  diu  antea  et  tempore  quo^  ts^r .'*  he  was  parfon,  it 

Cro.  Jac67.      ^s  certainly  enough  intended  he  was  parfon  at  the  time  of  thcfc- 

verance,  as  well  as  at  the  time  of  the  taking.  Whereupon  judgment 

was  affirmed,  notwithftanding  tub  Ye  ar-Book  35.  Hcn^.foLi^ 

which  was  much  infilled  upon. 

Caii  8.  The  Earl  of  Lincoln*s  Cafe. 

In  tbi  Star  Chamber, 

Peers  of  ihe  iy>rEMORANDUM,  That  upon  the  13th  February  1626,  inthe 
realm  in  aU  cri-  iVX  Qoyxn  of  ftar  chamber,  all  the  juftices  of  both  benches  being 
r;*"*|,^f^"*"^  there  (except  Justice  Doderidge),  and  all  the  barons  of  the 
equity  put  in  exchequer,  and  a  very  great  aflcmbly  of  the  lords,  viz.  The  Lord 
tiicir  anfwer  Keeper,  Lord  Treaiurer,  Lord  Prefident  of  the  Council,  The 
upon  oarhj  and  Duke  of  Buckinfrhaniy  The  Earl  of  Pembroke,  Lord  Steward,  The 
wlrrLm^^L*-'  ^^^'^  of  Sufoiky  Earl  ofCarlifle,  Earl  of  Holland,  The  Lord  Clian- 
tw'een  ^rty  and  ^cllor  of  Scotland,  The  Lord.  Conwcy  principal  fecretary,  The  Lord 
party,  they         Carlton^  and  divers  others  of  the  privy  council ; 

U^m!''  ^  It  WAS  MOVED,  Whereas  Sir  Henry  Fines,  knight,  had  exhibited 

his  bill  in  the  ftar  chamber  againft  the  Earl  of  Lincoln  for  divert 
Mutton,  K7.  j.jQ^g  2,^j  other  mifdemeanors,  and  the  Earl  of  Lincoln  had  taken! 
i?BhC(Mn!4ot'  ^owimiflion  forth  to  put  in  his  anfwer  upon  oath  in  the  country,  and 
a.Saik.  511.  '  he  offered  before  them  his  anfwer  upon  his  honour,  but  would  not 
i.PccrcWiU.  pur  it  in  upon  oath,  becaufe  he  was  a  peer  of  the  realm;  which 
146.  matter  being  now  reported   by  the  commiffioners,  it  was  now 

ord.chan.40.  nioved  by  the  King's  Solicitor  to  have  the  refolution  of  thQ 

t.  tq.  C^.  Ab.  ^,  ' 

14.  pi  4.  Court. 

Mittord'sncad-  y^nd  it.was  held  by  all  the  Justices,  who  delivered  their 
"**^*  ^*  opinions  /Ir/tf/zw,  that  the  lords,  in  cafes  criminal,  efpecially  where 

the  king  is  party,  ought  to  put  in  their  anfwer  upon  oath  ;  and  in 
ftll  cafes  where  they  are  to  be  witncflcs  between  party  and  ptrty, 
they  ought  to  be  fvvorn.  And  the  Lord  Keeper  laid,  quid  inju£ck 
non  crcditur  niji  juratis,  and  that  he  had  caufed  precedents  to  be' 
fearched,  and  had  found  divers  lince  the  firft  of  queen  Elixaietbf 
wherein  peers  of  the  realm  being  impleaded  in  chancery,  or  ftar 
chamber,  or  court  of  wards,  have  been  always  fworn :  and  he  faid, 
when  a  peer  affirms  any  thing  which  is  not  true  upon  his  honour, 
there  is  not  any  remedy  ;  but  if  he  affirms  that  which  is  falfe  upon 
In's  oath,  there  is  remedy  by  the  5.  Eliz.  c.  9.  againft  perjury ; 
wlicrcfore  they  all  resolved  that  the  Earl  of  Lincoln  ought  to 
be  fworn.  All  the  lords  and  counfellors  were  of  the  fame  opiniooi 
which  they  delivered  /rr/Vr/w,  nullo  contradiccnte,  becaufc  it  is  Jura- 
mentum  purgationis,  and  not  promijjtonis  :  and  princes  are  fwo^  to 
all  their  leagues  and  confederacies,  which  is  called  jurametUum  c9n* 
Jirmatioyii% ;  ncitlier  is  it  any  diminution  to  the  faid  earl's  honour 
to  be  fworn  about  that  which  he  would  notfhould  be  put  upon  his 
honour. 


Sttttoo*! 
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Sutton's  Cafe.  ^*"  9- 

JUTTON,  chancellor  of  the  bi(hop  of  Ghucejier^  moved  for  a  The  Court  will 
prohibition  to  ftay  a  fuit  before  the  commiflioncrs  ecciefiaftical,  "?^l""* "  P*^ 
r  that  articles  were  there  exhibited  againft  him,  becaufe  he  being  Iff^jjj^  ^^^^ 
Hvine,  and  havingareftory  with  cure  offouls,  and  never  brought  cicflafticaicooit 
>  in  the  fcience  of  the  civil  or  canon  laws,  and  not  having  any  asttinflthechao* 
telligcncc  in  them,  took  upon  him  the  office  of  the  chancellor  of  ccUofo'*  •»• 
e  bifhop  of  Gloucefter :  whereas  there  were  divers  canons  and  ^^'''^uS!^ 
clefiaftical  confli tut  ions,  and  alfo  direfiions  from  the  late  king  S^^'^^nwia 
imei^  and  from  the  king  that  now  is,  that  none  fhould  be  admit-  the  civil  law. 
d  to  have  thofe  offices  of  chancellorfhip  to  a  biftiop,  unlefs  he  aitbough 
ere  inftruSed  and  learned  in  the  canon  and  civil  laws,  becaufe  ^**«  ****®P  ^^^J^^ 
vers  caufes  triable  in  the  faid  courts  arc  of  weight ;  and  the  ^^^^"^^ 
dges  there  ought  to  have  knowledge  of  the  laws,  otherwifc  they  xnie,  56. 
nnot  adminiftcr  right  to  the  king's  fubjefts. 

Upon  thcfe  articles  Mr.  Sutton  being  examined,  confefled  that  i.RoU.a«>^8&, 
:  was  a  divine,  and  had  a  fpiritual  living,  and  that  the  office  of  ^*^ch.  aiS. 
c  chancellorfliip  of  the  bifhop  is  gran  table  for  life,  and  that  fuch  q^J,''* 
sifhop  of  Gloucefter  had  granted  to  him  the  office  for  his  life,  ^  Modity. 
lich  the  dean  and  chapter  had  confirmed,  whereby  he  had  a  free-  Ray.  %%, 
Jd  therein,  and  ought  to  enjoy  it  during  his  life  ;  and  that  not-  Fiug,  190, 173* 
ithftanding  this  anfwer  tliey  intended  tp  proceed  againft  him : 
herefore  he  prayed  to  have  prohibition* 

But  THS  Court  denied  it ;  for  if  he  be  a  perfon  unlkilful  in 
lofe  laws,  and  by  law  ought  not  to  eqjoy  it,  they  mav  peradven- 
ire  examine  that :  for  although  a  lay  perfon,  by  his  admiffion  and 
iftitution  to  a  benefice,  hath  ^,  freehold,  jet  he  may  be  fued  in  the 
piritual  court,  and  depi:ived  for  that  caufe ;  but  if  ne  hath  wrong, 
ic  may  peradvei^ture  py  ajpfe  try  it.    Therefore  a  prohibition  was 

Memorandum*  Cah  xo. 

IN  this  Term  Sir  Nicholas  Hvde,  of  the  Middle-Temple^  wasj  Hto«  ippmnN 
made  the  king*s  ferjeant,  and  by  fpecial  commiffion  dire^ed  x^*^^^^^l^^ 
iia  James  Ley,  lord  treafurcr  oi  England  (becaufe  the   Lord  ^^^*"^* 
tccpcr  was  fick),  being  made  by  writ  Qiief  Juftice  of  the  king's  AmVs*- 
9ciich,he  was  there  fworn  in  the  place  of  Sir  Randolph  Crew,  Poft.  ai5«375« 
ibpyr^is  the  )aft  Term  difcharged  of  his  place. 


Eafter 


V 


€8  Eaftcr  Term,  3.  Car.  i.    In  S.  C.  and  C.  B* 

LmbMoklct      Lord  Motley  and  Sir  Richard  MoUneux  exhibited  a  bill  i 

^ainfi        liar- chamber,  in  Afichaelmas  Tam^  19.  Jac.  i.  againft  the  Bij 

C« i\hVsTir?  Chichejle%'  and  James  HuUhinfon,  which  was  fcandalous,  and  \ 

againft  the  bilhop.     In  the  21.  7^f.  i.  came  the  general  pa 

€  ^*Tac'  -       wherein  all  offences  fnot  trcafon)  were  pardoned.     Afterwa 

%!vil^!^u     ^'^^  ^2..Jac,  I.  there  was  a  motioH  in  the  faid  court  for  the  bi 

J7S.  3<H.         that  the  bill  againft  him  being  fcandalous  might  be  taken  0 

Ydv.  99.  flic  ;  whcrciipon  it  was   ordrted   accordingly,  unlefs  caufe 

a.  Hawk.  P.  C.  (hewn  before  fuch  a  day  :  when  no  caufe  being  fhewn,  it  w; 

^^*  dered  to  be  taken  off  the  file,"  and  the  plaintiff  to  be.  fined  one 

dred  pounds  to  the  king  ;  and  one  hundred  pounds  damages 

given  to  the  bifhop. 

The  plaintiff  now  prayed  tb  have  benefit  of  tlie  pardon,  a 
be  difchargcd  of  cofts  to  the  party ;  and  thereupon  cited  tli 
of  Beverley  v.  Poyer  (j),  where,  upon  fuch  bill,  fine  being  g\\ 
the  king  againft  the  one  defendant,  and  the  other  difmiffed 
fine  ^ainft  the  plaintiff,  and  damages  of  500  marks  alleffcd  ; 
defendant  againft  the  plaintiff,  bccaufe  the  bill  was  fcandalou 
a  libel  as  againft  him,  although  the  bill  was  before  tlie  g< 
pardon,  and  the  fcntence  after,  yet  it  was  refolved  by  advice 
the  juftices,  that  the  pardon  fliall  relate  and  difcharge'thc  plaii 
'^   .  offence,  and  that  the  fentence  againft  him,  for  the  fine  and 

was  taken  away,  bccaufe  it  was  not  a  bill  depending,  quoad  th 
defendant  againft  the  plaintiff;  hut ^ioad  the  other  defendan 
fentence  was  good,  being  for  an  oftence  whereof  the  bill  i 
pending,  which  is  excepted  within  the  pardon  ;  therefore  th 
wa^  well  affcflcd  as  to  him  ;  but  quoad  the  fine  againft  the  p!a 
*Che  pardon  takes  hold  and  remitteth  it. 

Sojiere  it  was  resolved,  that  the  fine  and  cofts  are  difch 
by  reafon  of  the  pardon,  and  that  there  is  not  any  difference  be 
this  and  Beverlcfs  Cafe^  although  that  day  was  here  given  to 
caufe  ;  for  he  hath  not  any  means  to  plead  the  pardon.  Whei 
they  all  refolved,  that  this  general  pardon  intervening  betwi] 
bill  anfl  the  fentence  for  the  fine  and  cofts,  the  plaintiff  ouj 
|>e  difcharged  of  the  iaid  fine  and  cofts  by  reafon  thereof. 

{a)  Button,  79. 

c^«*  3-  Langham  againft  the  Wife  of  John  Bewett. 

Upon  a/fl*.  ttmr,  y  JPQN  an  habeas  corpus  to  London  to  reniove  th^  bodv  cum 
T"d^"nda'**  ^^  ^*^^  ^^^®  ^^  ^^w**//,  it  was  returned,  that  an  aftlon  of 

%v!i  da^incd  was  brought  againft  her  and  her  huft)and  in  London^  as  ^fen 
lor  debt  as  <f  mtrciant^  for  wares  bought  by  the  faid  wife,  wherein  the  hu 
Jtmfoh  mrr^  {§  oiilv  namcd  for  conformity,  and  by  the  cuftom  the  exec 
4Uttt,t\\c  Court  (i^oyid  be  only  againft  her.  Upon  this  returned  before  the  ' 
Sc^^ldll^'  Richardson,  he  took  bail  de  bene  effc,  l>ecaufe  it  was  aft 
that  (ht w*»  not  that  xht  feme  merchandized  only  for  her  hulband  in  buying 
Jit*y  a  trader^  (her  hulband  being  a  vintner) ;  in  which  cale  it  feemeth  Ihe 
in  order  to  ad-  of  the  cuftom,  and  fo  ought  not  to  be  charged.  And  it  was  n 
mit  her  to  bail  ^^  j^^^,^  ^j^^  direftion  of  the  Court  what  ihould  be  done,  ft 
^'  fcmr  contmued  in  prifon, 

fita/o.    Mod.  Rcp.a6.     3.  Burr,  1376.  1776,     i.  Com,  Dij.  544.    4.  TpripRcp.  }6u 
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Th€  cuftoiti  of  London  wa^  read,  *'  That  a  feme  fole  merchant  is     r.^wcHAM 
"where  \\\t  feme  trades  by  hcrfclf  in  one  trade,  witli  which  her        "i""!^ 
"  hufband  doth  not  meddle,  and  buys  and  fells  in  that  trade,"  there   ^^^^J^\  ^ 
tatfeme  (hall  be  fued,  and  the  hulband  named  only  for  conformity; 
and  if  judgment  be  given  againft  l.im,  execution  Ihall  be  only 
againft  thc/im^. 

Richardson  and  Yelver ton  conceived,  that  (he  (hould  be 
difcharged  ;  for  when  it  appears  by  examination  that  (he  ufed  the  J"<*«.R«^.  *9« 
tndc  which  her  hu(band  ufed,  (he  in  law  is  but  fer\'ant  to  her  hpf-  ^'^^^^  ^**** 
band,  and  the  wares  coming  to  his  ufe,  he,  by  intendment,  is  to  be 
foed:  and  this  cafe  is  out  of  the  cuftom  ;  for  it  feemeth  this  cuf- 
torn  intendeth  only  where  the  feme  ufeth  one  trade,  and  the  huf- 
^  band  another,  and  doth  not  meddle  with  his  wife's  trade,  nor  the 
wife  with  the  hufband's  ;  but  when  (he  deaii  in  her  hu(band*s 
tnuie,  and  in  none  other,  it  (hall  be  accounted  her  hu(band*s  trade, 
and  then  the  hufband  QVght  to  be  fucd,  and  not  the  wife. 

\  But  HuTTON,  Harvey,  and  Myself  were  of  another  opinion, 
\  fbraf|X>uch  as  the  writ  had  returned,  tliat  (he  was  fue^  in  Loudon  as 
f  %  feme  fole  mei  chanty  according  to  the  cuftom  oi  London  \  and  there- 
ferc  this  is  fuch  an  a£^ion  and  caufe  wherewith  this  court  ought 
not  to  meddle,  nor  take  cognizance,  nor  can  give  ^hc  party  relief, 
alt&ough  he  hath  good  caufc  of  fuit :  for  in  London  they  are  judges 
of  their  own  cuftom?,  and  by  intendment  will  proceed  in  their 
courts  there  according  to  their  jcufton  s,  and  not  otherwife;  and 
therefore  we  ought  not  to  take  away  their  privileges,  nor  remove 
the  aftion  out  of  that  court,  where  we  cannot  give  remedy  in  this ; 
and  it  is  a  foreign  furmife,  that  it  appear^  not  in  the  return  thp 
/wwufed  tlie  fame  trade  her  hufband  ufed. 

Alfo  they  conceived,  although  (lie  ufed  the  fame  trade  th^t  her  A  wife  may 
huiband  at  any  time  ufed,  as  in  this  cafe  is  pretended,  yet  beca^fc  ^^"^.^^v^^ 
It  that  time  ot  the  contracSt  (as  was  affirmed)  the  huiband  did  riot  fi^eft  a$  a/w 
meddle  with  the  trade,  but  (he  only  ufed  it,  and  the  hu(baud  wa^/o/,  tradtr. 
then  in  the  king's  fervice  beyond  ftas  as  a  fpldier.(rt),  andahhougl^      Term  Rep. 
he  now  returned  bare  and  needy,  yet  as  he  did  not  meddle  with  the  g',g, 
trade  (as  was  affirmed  by  oath),  aFid  thefe  contrafts  were  made  ir\ 
his  abfcnce  (as  was  likewife  tedificd  by  oath),   it  is  no  reafon  to. 
accept  bail  where  an  aftion  cannot  be  grounded  upon  tliat  con- 
traft  in  this  court,  but  to  remind  the  caufe,  according  to  the 
Year-Bqoks  of  I.  £rfw.  4.  fl.  6.     35.  Hen.  6.  />/.  28.    9.  Edw.  4. 
^^35.      21.  Hen,  7.   fL  18^ 

Afterwards  it  was;^greed  and  corapoui^ded,  and  nothing  done. 

Yide  Mich.  29.  Hen,  6.  Roll  344.  Geppin^s  v.  Harding  {b).  This 
iSi^ pleaded,  and  iiTue  taken,  Whether  (he  v;tv^2L  feme  fole  merchant 
in  trefpafs  for  good$  taken  by  her  delivery  ?  and  found  for  the 
^ntiff,  thj^t  Ihe  was  not  a  femejole  merchant:  fo  tliat  tYtry feme 
file  "who  trades  in  London  is  not  ^  merchant. 

(«)  s.  InA.  713.     3.  Peere  Will.  37.      where  it  1$  faid  that  this  cafe  is  not  to  be 
{^)  See  I,  Bl.  Rep.  57 z .     3.  Burr.  177S.    fousd io  the  YeAT-fioeks.  i.  Con.  Dig.  5^4. 


CRO.  5^R^  F  March 
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CAti4-  March  againjl  Culpepper  and  Anne  his  Wi^ 

Hilary  Term,  2.  Car,  i*  Roll 
7n  HI  affumpfit  A  SSUMPSIT.  Whcrcas  one  Hugh  Gaddard  was  indebted  to  t 
IhliUuhr  Uin-  .  plaintiff  in  107I.  for  wares  fold  to  him  by  the  plaintiff,  a 
titf  would  fubT  ^^^^  inteftate,  the  faid  107I.  being  dup,  and  not  paid,  and  admit 
mlthisaccounu  ftration  committed  to  the  wjfe  of  the  defendant,  for  which  10 
t«  A.  J?.  Che  the  plaintiff  intended  to  fue  the  faid  wife  as  adminiftratrix ;  h 
defendinrwoDi^  |he  hufband  of  the  faid  Anne,  dumjolafuit,  defiriUg  to  know  t 
AouW  S"fouI!d  ^I7iedc5>t  which  the  faid  Hugh^  her  former  hvfband,  at  the  time 
due  from  his     his  death  owed  to  the  plaintiff,  the  30th  July^   l.  Gar.  i.  requir 

wife  wcxrrwrix  the  plaintiff*,  quod  quidem  WiLLlHELMUS  WhITEMAN,    EgIDI 

pf  her  former  DiGcs,  et  HuGO  Ow'B.'ti^fupemjiderentcompQtum  betwixt  tlie  plai 
K«!dr?or'hc  ^^^^^^  ^^^  inteftate  of  and  concerning  the  faid  wares  fold,  &c. 
rubmiflion  of  7^^^  certitudimm  cognofceret ;  whereto  the  plaintiff  adented  :  a 
the  accounts  to  then  they  findings  Jhpcrvi/um  compoti^  that  the  faid  Hugh  the  iati 
infpcdiionof  the  tate,  at  the  time  of  his  death,  was  indebted  to  the  plaintiff  mt 
arbitrator  1$  faid  fum  of  107I.  gave  notice  thereof  to  the  defendant  ^»w  t 
iidcraiion.^*^  fajne  day,  &9; ;  and  the  faid  Anne  knowing  that  the  inteftate  at  t 
s  C  rfecic  ^^"^^  ^^  death  was  indebted  to  the  plaintiff  in  the  faid  fum,  t 
8.  II.  *  *^' '  ^^'^  Anne,  dum  fola  fuit^  in  coniider^tion  of  the  premifes,  ahu^^ 
Cro.  Eiiz.  67.  ibidem^  SCILICET,  the  faid  3Qth  Jul)\  i.  Car,  I.  promifed  the  plai 
150.  tiff  to  pay  to  him  tlie  faid  107I.  in  this  manner,  v'i%.  part  tlien 

J.  Rac.  Ab.  17c,  before  the  end  oi  Michaelmas  Term  then  next  enfuing,  and  the  i 
'.^TermRcp.  ^^"^  within  reafonable  time  after  !  and  allcdges  in  fad,  that  t 
]j^7^^  laid  Michaelnttis  Term  began  at  Headings  and  eriv'ed  fuch  a  day,  a 

that  neither  the  faid  Anne,  dumfola  fuii,  nor  the  hufband  and  « 
during  the  coverture^  had  paid  the  faid  107I.  or  any  part  thereof. 

The  defendant  pleaded  to  ilfue ;  and  it  was  found  for  the  pla 
tiff:  and  alledged  in  ^rreft  .of  judgment*  that  here  isi  not  any  fu 
cicnt  confideration  (hewn  to  ground  the  aftion  ;  for  tliere  is  1 
any  matter  of  profit  or  advantage  to  the  defendant,  nor  any  mat 
of  charge  or  trouble  to  the  plaintiff,  and  without  one  of  them  th 
is  not  any  confideration  to  charge  the  defendant,  and  to  make  h 
liable  to  pay  it  put  of  his  own  proper  goods ;  for  the  proroifc 
tjic  wife,  dum  Jolafuity  fhall  not  tic  him  withouj  valuable  coi 
deration. 

But  Lord  Richardson,  Hutton,  Harvey,  and  Yelvj 
Ton  conceived,  he  did  a  thing  at  her  requeft  which  he  needed  r 
vi%.  fhew  his  accompts  to  her  three  friends  appointed  by  b 
Fbft,  n-  i*o»  which  is  a  trouble  x.9f  him,'and  more  than  he  needed  to  have  dc 
^73-  409*  ^^  ^  leemeth  the  confideration  is  fufiicient,  and  the  breach  of  p 
mifc  made  thereupon  juft  caufe  of  fuit,  efpecially  (lie  promifinj 
piy  at  two  days;  which  ^oiplies  that  in  the  interim  the  plain 
Ihoii^  forbear  his  fuit ;  wjj^eh  being  found  by  verdift,  is  a  g< 
confideration.  '  ^tkd  th^reujpon  the  pl4intiff  had  judgment*    • 
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Memorandum.  CA8a5. 

/IFTER  the  end  of  this  Term,  two  other  new  fcrjeants  were  a  mU  of  fir* 
"**  made,  viz.  Aliff,  of  Lnwoln  s-lnn^  and  Robert  Callice,  )««»• 
o{  Grafs^inn^     Their  writs  were  returnable  tres  fept'imanas  pAS- 
CHX;  they  appeared   in  chancery  quartq  die  poft  the  fame  return  ; 
kept  Acir'fcafis  at  Serjtwjf  -wn  in  Flent-ftrect ;  obferved  the  fame  ^^^^   ^^ 
bnn  in  their  prefentation  as  was  "before;  and  gave  rings>  ^iq/um        *    '* 

l^criftiofyit^    **  REGIS  OKACULA    LJ^CJES/* 

The  Soldier's  Cafe.  Caii  6. 

THIS  Oife,  by  his  majeft^'s  command,  was  propounded  la  aU  A  foWicr  i*. 
*    the  judges  to  be  by  tlicm  refolvcd:   Whereas  one  who  li^d  ''^^^''»  ^^^  ^' 
eccived  prcls-money  to  fcrve  the  king  in  his  wars,  was  enrolled,  ^l^^!^^^  ^^ 
od  taken  pay,  and  was  delivered  amongft  tiie  other  foldicrs  to  iricTdrnK^iira 
k  CONDUCTOR  to  be  brought  to  the  fca-lide,  did  afterward  with-  to  the  fcj-fiHr, 
bw  birofelf)  and  ran  away  without  licence :  Whether  this  dc-  »•  5"«*?x  0^  ft- 
ttrturc  be  felony,  &c.  r  *^"y  J  ^;*J; 

tnovgli  the  (la. 

Upon  conference  and  debate  hereof,  it  was  conceived  by  Hut-  turc*  mak^a 
roN,  Yelverton,  and  Myself,  That  it  wa<;  not  Felonv,  cither  ^cp^^o-c  .n 
by  the  ftatutcs  of  7.  Hen.  7.  c.  i    or  by  3.  Hen.  8.  c.  /.  which  ^^'^'^J'f''/?"' 
wcthefole  material  ftatutes  to  this  point ;'  as  it  i.^  rcfolved  6.  Co.  27.  \onyf^y^{^ 
^  Cafe  0/  Soldiers^  thzt  thofc  ftatutes  nu-ntion  only  departure  from  the  public  fcr- 
tbeir  captain,  who  is  a  fpecial  named  penon,  and  of  fpecial  note  vice  and  good 
ind place,  and  die  foldier  who  departs  ought  to  be  delivered  to  him  ^^  ^^  ""**" 
uliis  captain,  and  he  ou<»ht  to  bi  a  captain  in  war ;  and  a  con-  fj*  ^^  5^" 
OWQTOR  IS  luch  a  perlon  only  who  is  hired  to  guide  tliem  in  the  in  this  cafe  at 
way,  or  part  of  the  way,  to  their  captain ;  and  fuch  condiiftors  captain, 
Ve  new  officers,  for  in   ancient  time  foldicrs  were   taken    and  S.C.  Hutt.  134. 
prdfcd  by  the  captains  themfclves  :  therefore  this  not  being  a  de-  Co.  Lit.  71,' 
pirtQre  from  his  captain,  is  not  felony.  3-  In't-  «*• 

Bat  it  was  refolved  by  Hide  and  Richardson,  Chief  Juftkesy  4.Bac!Abr.€5i» 
W^ALTER,  Chief  Banny  DoDERinoi:,  Hakvey,  Jones,  and 
IVhitlock,  Juticciy  and  Denham  and  Trevor,  Rayons  of  the 
^xcbejuerj  That  fuch  departure  without  licence  from  his  con- 
lo&or  was  felony  :  for  they  held,  that  a  conduftor  is  a  captain 
filhin  theintention  and  meaning  of  the  ftatutes  of  7.  Hen  7.  c.  i. 
!(  3. /for.  8.  c.  I.  which  ftatutcs,  although  they  be  penal,  yet 
«ing  made  for  the  public  fervicc  and  good  of  the  king  and  realm, 
lUTvery  well  bie  taken  liberally  according  to  the  intent  of  the 
nakers;  for  a  captain  is  but  a  conductor,  leader,  or  chieftain,  and 
b  is  a  conductor,  for  he  is  one  to  command  and  lead  them  the  way 
lieyare  to  go  ;  and  the  ftatute  of  7.  Hen.  7.'  c*  i.  doth  not  fpeafc 
if  captains,  but  of  lieutenants,  which  in  common  acceptation  is 
bmewbat  more  than  a  captain,  and  yet  no  doubt  but  a  captain  is 
whin  the  faid  ftatute  ;  and  by  die  fame  reafon  a  conduftor,  who 
s  fomewhat  lefs  than  a  captain,  may  he  a  captain  within  the 
bhitc  of  3.  Hen.  8.  c.  i,  which  fpeaks  of  captains  and  petty  cap- 
Ms,  and  a  conda£lor  is  a  petty  captain :  conduH'Or  dicitur  a  condu- 
M^  which  is  to  hire  or  prefs,  or  to  guide,  direft^  or  go  along 
D|etber  ii^  tl^  way  ;  and  condueiorcs  mil/tum  are  prefTers  ot  foldieis; 

F  2  tbcrc&T^ 


; 


Bkaolll. 


An  attorney 
Aruck  off  the 
roll  and  impri* 
foned  for  fuing 
a  capiat  in  debt 
without  an 

9iiginat, 

to,  I  fen.  6. pi. '^7. 

•  2.  Infl.  21^. 
Litt.  Rep   46. 
4.  \M\,  roi. 
Moor,  %%i, 
1.  Brown.  44. 
Sti.  P.  Reg.  3. 
i.Bac.Abr.i^t. 

3.  Term  Rep. 

Cowp.   829.    . 

If  an  attorney 
falftfy  or  forge 
a  writ,  he  (hall 
be  ftruck  (»ff  ' 
the  roll  and 
fined. 

Cro.  Jac.   694. 

4.  Mod.  367. 
I.  fiurr.  XQ. 


Case  3. 

J^  quurt  iofpeSt 
m»y  be  amend- 
ed  before  ap- 
pcirance,  by 
the  ofiria.l  in- 
(truAions  given 
by  the  plain- 
tiff'* attorney 
to  the  curfitor. 

2.R0II  Abr.t9S. 
S.  Co.  1 59. 
2.  Vtnt.^6. 
I .  Lev,  2, 
Barnev,  4,   11. 
16.  27. 
X.  Com.  Dig. 

3«^ 

x.Bac.Abr.97. 
1.  RaiMfk.  P.  C. 

27<* 

Cowp.  F4t. 
Dougl.  115. 


Trinity  Tcritl,  3.  Car.  r*    In  C.  B. 

Tut  TrtE  Court  ac:Tccd,  forafmiich  as  the  chattels  are,  tk 
the  univcrfity  (hall  h.ive  ro^nizaiice  of  thofe  pleas  where  "  ?^« 
^^  pars  (fl  jlbolaris','*  and  fo  the  plaintiffs  being  thereby  inforce 
to  fue  riicfe,  thcicforc  tiic  caull-  llioald  be  rcmaiidcd. 

Jerome's  Cafe. 

Ti  JEMOR AXDU  M  this  Term.  Becaufc  one  J-rom^,  an  attomij 
^^^  had  profecuted  three  I'evcrai  adlions  of  debt,  cverv  one  t 
them  being  above  tlic  fum  of  forty  poinids^  and  fo  finablfi  to  ih 
king  ;  and  procured  judgments  to  be  entered  upon  them^  no  on 
ginal  writs  being  lucd  forth,  he  himfelf  having  received  th 
charges  for  fuing  the  orijriiials,  as  well  for  the  fine  to  the  king  a 
for  the  laid  writs  (as  he  hirfifelf  confeiled  upon  his  examination) 
and  becaufe  it  was  done  voluntarily,  in  deceit  of  the  king  for  hi 
fines,  and  agaiiift  his  oath  as  attornev  tliat  he  fhould  notpraftil 
any  deceit,  it  was  ordered,  that  he  mould  be  put  out  of  the  ro 
of  attoriiies,  and  be  calt  over  the  bar  and  committed  to  the  FUa 
but  no  fine  was  impofcd  upon  him,  quia  faupcri  and  in  Th 
Year-Book>  20.  Hen.  6.  foL  37.  there  is  the  like  judgment :  an 
it  was  forthwith  put  in  execution  accordingly. 

1.  Com.  Dig.  447,  448.      Dougl.  114. 

A  PRECEDENT  was  fhcwn,  which  was  entered  in  the  roll  y>.E!h 
that  one  Ojbajhn^  an  attorney,  for  fah'ifying  and  forging  a  write 
capiai^  was  ordered  t©  be  put  out  of  the  roll,  and  caft  over  the  bai 
and  fined  five  pounds,  and  fworn  never  to  praftifc  after  as  attome; 
and  to  be  brought  to  tlie  king's  bench  bar  and  exchequer^  tb 
know^icdge  might  be  taken  of  him  tha^he  was  not  to  pradifcan 
longer  as  attorney  in  thofe  courts. 

2.  Burr.  797,      I.  Com.  Oig.  447.      a.  Hawk.  219. 

See  St.  IVtju  x,   3.  Edw.  1.  c.  29.    and  3.  Jac.  1.  c  7.  la.  Ge«,  I.  c.  19. 

Turner  agalnjl  Palmer. 

qUARE  IMPEDIT  ad  pruifmtandum  ad  cede  flam  dc  WATfOH 
^^-^and  before  appearance  of  the  defendant  it  was  moved,  tbi 
the  writ  might  be  amended,  for  his  title  of  prefentation  is  to  tb 
vicarage  oi xht  faid<hurch,  and  not  to  xhc jpmfonage.  And  bccani 
It  was^in  a  writ  original,  and  in  point  of  lubilance,  the  Cour 
much  doubted  whether  it  fhould  be  amended  ;  for  it  is  clear  th 
writ  was  miflaken  ;  for  the  words  '*  ad  pnefentandum  ad  ecclefiam 
always  intend  right  of  advowfon  of  the  parfofiage^  but  when  the  titl 
is  to  the  vicarage  only*  there  is  a  fpccial  writ  ad  prtrfcrttandum  c 
vicariam.  Fit,  Nat.  Brev.  32.  i^  Dyery  313.  But  becaufe  Ga^ 
tJje  attormfi  gave  a  note  to  the  curfitor  of  the  chancery  to  draw 
writ  aJ pr^pfcntarulum  ad  vicariam  ecclefta?  dc  W  atton,  and  becau 
it  is  a  peremptory  aflion  in  a  quarc  impedit,  the  fix  months  beir 
pall,  the  party  being  a  purchafer  of  the  advowfon,  and  that  mi 
prinon  happening  by  the  fault  of  the  clerk,  who  did  not  purf 
Im  mafter  s  direction,  it  was  ordered  that  it  fhould  b*  amendo 
and  tlic  curlitorj  being  prcfcnt  in  court,  \ssls  appointed  to  ainci 
it. 
Term  Rf^p.  78a.      3.  Term  Rep.  349.  749. 

Whitcaci 
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Whiteacrcs  agahift  Hamkinfon.  Casi  4. 

Hilary  Termt  2.  Car.  l.     Roll 

V\EBT  npoa  an  obligation  with  coridition  to  pay  a  hundred  if  one  obligor 
^  pounds.     The  defendarit  pleads,  That  one  John  IP^oodcockwz^  be  in  execution 
b6und  with  him  jointly  ind  fcvtrally  in  the  laid  bond,  and  that  Tl '^f.***^'^ 
Uic  plaintiff  recovered  againft  him^  and  had  him  in  execution  upon  ^J^*!^  ihe^ob- 
tafias  ad fatisfaiicndum^  and  that  fuch  a  ^tx\tS libcic  ^  voluntarii  lifpe  may  fue 
permitted  him  to  go  at  large ;  ct  hoc^  tfr.  the  other  ©biu 

It  was  hereupon  demurred.  T-ld^ha. 

And  being  moved,  it  wai,  without  argument,  adjudged  for  the  remedy  agamit 
pHiiltiff ;  for  an  e^cectition  againft  one  is  no  bar  but  that  he  may  lljjy***^^' 
liiethe  other  f  for  execution  without  fatisfaftion  is  not  anv  bar:  *^;  J^  '^^^ 
and  although  he  efcaped  by  the  voluntary  permiflion  of  the  ftieriff,     ^^  ^^  ^ 
at  is  pleaded,  fo  as  the  plamtiff  is  entitled  to  an  a6tion  againft  the  Hoba'r,  60. 
Iheriff,  yet  that  (hall  not  deprive  him  of  his  remedy  a?;ainft  the  Co.t\u,^-j%. 
otbcr  obligor;  but  if  he  had  pleaded,  that  the  Iheriff  fuffcred  him  5^55-  S'l-  850. 
tofoat  large  by  the  licence  or  command  of  the  plaintiff,  it  had  ^'^- J'*^^'^- 
bcca  a  difcharge,  aild  might  have  been  pleaded  in  ban  Moor,^459. 

I.  Com.  Dig.  1x5.     3.  Com.  Dl^.  310. 

Thorowgood  and  Jlques  againft  Collins*  Caie  5. 

'PRESPASS.     Upon  demurrer  the  cafe  was,  Thnt  one  Dohfon  a  (fevife  to  two 
devifed  the  land  in  queftion  to  the  two  plaintiffs*  and  to  four  ^^  tbdr  bein, 
other  perfons,  habendum  to  them,  their  heirs  and  affigns,  in  per-  l^y'  *«^^" 
fftuum^  €t  qued  eorum  omna  habcrent  aqualem  ct  confimUcm  partem .  ^*.*\^^V 
Anqlice,  **part  and  part-like,  and  every  of  them  to  have  as  much  mom,  and  not 
**as  the  other."    The  queftion  was,  Whether  this  were  a  joint-  •  j^int  tftate. 
tenancy  or  tenancy  in  common  ?    The  defendant  claimed  by  dc-  Hciiey,  19. 
vifc  under  one  of  the  devifees.— And,  without  argument,  IT  was  Dyer,  15.326* 
adjudged,  that  by  reafon  of  thefe  words,  "part  and  part-like,"  cro'?'  '^*  **' 
ind  being  devifed  **  to  them,  their  heirs  and  affigns,"  and  being  in  Cro!  eH2.*33o. 
airill,  it  was  a  tenancy  in  common,  and  not  a  joint-tenancy,  and  44^.  i^, 
that  the  defendant  had  good  title.  Wherefore  it  was  adjudged  for  '•  ^©n*  *s«. 
the  defendant.  J-  c<>-  3>  b. 

Moor,  594. 
^•toll.Sp.    s.  And.  17.     3.Cbm.  Dig.  34..    s.  Atk,44t.     i.Vezcy,  165.     3.  Pjit.  i%%\,  1895. 
SeetbeCafeof  FiOitr  v.  Wigg,  i.  PeiieWms.  14.  and  3.  Bac.  Abr.  196.     Cowp.  352.  657.     i.  Term 
^.  596.  "^ 

Eve  agalnjl  Wright,  Cas««. 

Hilary  Term,  I,  Car,  r.     Roll  y^z. 

T)  EPLE  VIN.    The  defendant  made  cognizance  as  bailiff  to  Lord  A  verdia  in 
**•  Peters^  becaufc  Lord  Peters  was  feifed  in  fee  of  tlie  manor  of  »'«^'«'»'«  finding 
brittle,  and  he  and  all  thofc  whofe  cftate,  &c.  have  had  within  '^[^^"^ 
the  faid  manor  a  leet  of  all  the  refiants  in  tVrittle  fcmel  in  annOy  avcva./had 
▼12.  upon  the  Monday  next  after  the  Feaft  of  Pentecojl  tenendum^  pleaded, -i good j 
and  all  amercements  in  that  leet  for  not  coming  ;  and  that  the  and  fabfequeni 
jWntiff  'was  anierccd,  and  for  the  faid  amercement  the  diftrefs  IJJ>^^^,*"fo^ 
WujBBken ;  and  iffue  being  joined  upon  this  prefcription,  the  jury  SuCiit/* 
at  the  bar  found  Ihis  fpccial  verdi£l : 

F4  TV\at 
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m^Un/l  That  Lord  Peters  and  all  they  whofe  eflates,  ScCihavc  had  a  Icct^ 

wlfiGMT.  *^^'  ^^'"*^^"«  utfupra.  But  further  they  find,  that  tlie  warden  and 
fcholars  of  New  College  in  Oxford  are  feifcd  in  fee  of  the  manor  of 
the  redtory  of  /J rittle,  called  Romans-fee  in  /rrUtlc;  and  that  they 
and  all  thofe  whofe,  &c.  have  had  a  vitw  of  prank-pl£DGE 
of  ail  the  inhabitants  and  reiiants  within  the  faid  manor  callc4 
RoMANs-F££)  femel  in  auno^  in  Fefio  Comntcmorationis  Pauli  /r- 
nendum  fecundum  antiquum  confuetudimm  ih-denty  as  to  their  manor  of 
Romans  belonging;  and  that  the  plaintiff  was  a  refiant  within thi 
faid  manor  ;  and  \f  fuper  toiam  mater lam^  tse. 

There  may  be  The  point  intended  was,  Becaufc  the  plaintiff' was  a  refiant 
afopcriorlcct  within  the  leet  of  The  College,  Whether  he  may  be  faid  a  refiant 
at  wfuch  ihe^  withirt  another  leet,  and  fo  chargeable  to  two  lects  r  and,  Whether 
inft*r?or  ^c€i2re  ^^^  ^^Y  '^^^'^  ^  grand  leet  of  all  the  inhabitants  within  a  vill,  and 
bound  to iiund.  another  may  have  an  inferior  leet  of  fomc  of  the  inhabitants 
J I  Edvf  I  pi  7.  ^i^^i"  ^'^^  ^ame  vill,  fo  as  they  fhall  be  fubjeft  to  two  iects  ?  was 
21  £^w.3.pl.i8.'  ^c  qucftion. 

jR.f/.«6.pl.ia.  Co.Enc.  506.  Hetky,2f.  Cro.  Jac.  551.  584^  i.  Roll.  Abr.  54i#  4.C6m.Dis.i6o» 
Cowp.  14.     1.  Hawk.  P.  C.  114. 

If  the  jury  find  But  ALL  TijE  CouRT  hcid,  that  forafninch  as  tlie  verdift  had 
a  JinavtrtUa^  found  the  iflue  verbatim  to  l>e  prccifely  for  the  avowant  as  ho 
^"^'^d-a^*^  pleaded,  the  finding  of  the  otlier  matter  after  is  not  material,  but 
ma«er  aftn^  *^'^  »  ^'^^  judgment  to  be  given  for  the  avowant.  So  the  matter  in 
wards  added      law  was  never  debated  by  the  jiiftices. 

Ihan  be  rcjcflcd  as  furplufage. — Pofl.  130.  174.  211.  1.  Roll.  Abr.  695.  f.  Leon.  91.  Moor,  43T, 
Co.  Lit.  117.  f;oH.  54.  Ray.  204.  Cro.  tlz.  480  a-Saund.  308.  Savil,  312.  3.  Leon.to. 
j.Sid.27.g6.     B.R.H,25a.    i;ougl.667.    1.  Term  Rep.  141*  Woo<f*»Inft.  481,   z.Hawk.c.ii.f.j. 

CAIE7.  Chapman  againfl  Chapman- 

In  the  Exchequer  Chamber.  ^^ 

Trinity  Term,  2.  Car,  i,  Roll  j^Sy 
To  A  ?LFAof  p  RROR  in  the  exchequer  chamlxTof  a  judgment  in  debt  in  the 
performance  to  EL  i^i^g's  bench,  npon  an  obligation  of  two  hundred  pounds, 
for"bTcach  ^  conditioited,  **  that  if  the  obligor  Ihould  at  all  times  well  and  truly 
covenants,  **  p^y>  perform,  and  keep  all  and  lingular  the  rents,  covenants, 
A  REPLICA.  <*  grants,  article!,  payments,  and  agreements,  which  on  his  part  are 
TioN  of  non-     44  and  ought  to  be  performed/'  comprifed  in  fuch  an  indenture  of 

fl^^trwUhJut  ^^*^^'  ^^'  ^^^^  ^^^"»  ^^'  ^^'^^^  defendant  pleaded  generally  per- 
iUt\n%adg.  formancc  of  all  covenants,  &c.  The  plaintiff  replies,  and  fhews 
pianJ,  is  good  J  a  breach  for  non-payment  of  the  rent  at  fuch  a  time,  but  doth  not 
for  a  denial  of  fhew  any  demand  of  that  rent ;  and  thereupon  the  defendant  dc- 
wouidTave''  n^^r^cd ;  and  it  was  adjudged  for  the  plaintiff. 
hten siJiparture  And  now the  defendant  afligneth  for  error,  Tlwit  forafmuch  as 
from  :h-'  pUa.  ^he  Condition  of  the  bond  is  general  for  the  performance  of  ail  the 
1.  R'  H.  Abr.  covenants,  and  not  particularized  for  the  payment  of  the  rent,  the 
443-  4^0-  rent  is  not  payable  without  demand,  and  therefore  the  breach  was 
TT  ^'fi  ^^^^  ^^^^  affigncd  J  and  for  that  the  Yisar-Books  of  14.  £dw.^ 

Mob."?.  ^^'     P^'  4*  ^  ^^'  ^^^^'  ^*  P^*  5^'  ^^^^  cited. 

Cro.  Ei.z,  827.  p,ut  ALL  THE  JUSTICES  AND  Baron".  hcld.  That  the  judgm'snt  is 
Co.  Lit.  304.  well  given ;  for  he  pleading  pcrformaiue  of  the  payments,  covenants, 
ro.  jac  145.  ^^^j  agreements,  it  fhall  be  intended  he  had  really  perfortncd  them, 
Wowd.  105.  and  fo  had  paid  all  the  rents  ;  and  wlien  the  plaintinF  replies,  that  he 
S'  Com.  Dig.  halh  not  paid  fuch  a  rent,  he  need  not  alledgc  a  demand,  for  the  de- 
4j<^'  '     fendant 
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fcndant  may  not  {ay  it  was  not  demanded,  for  then  it  Ihould  be  a    Chafmah 
departure  from  his  plea  ;  wherefore  they  held  the  replication  was        «r*^/» 
goi)d:  and  yet  the  obligation  being  general  for  performance  of  co-       "a»ma». 
%enant$,doth  not  alter  the  nature  ot  the  rent,  but  that  it  ought  to 
be  demanded  ;  and  upon  this  reafon  a  cafe  was  cited  of  Stt cot  v. 
Sheers  (tf)  in  (he  common  pleas.    And  the  judgment  was  amrmcd. 

(tf)  Cro.  hilt.  SzS.    Huctoii,  91.     MpoT}  62^. 

Rolte  againjl  Sharp.  Caiei. 

Jh  the  Exchequer  Chamber* 
pRROR  in  the  exchequer  chamber  of  a  judp:mcnt  given  in  an  DeKfciy  of 

(fftiff^Jt/i^  in  the  king's  bench,  where  the  plaintifFdcciared,  That  ^*  '•  « f"** 
he,  at  the  rcaueft  of  J.  S.  made  a  gown  and  petticoat  for  ti.e  faid  SlJeSa^Vi  w- 
/  S.  which  lay  by  him»  becaufe  they  were  not  paid  for  ;  that  the  quert  h  a  goo4 
defendant,  in  confideration  the  plaintiff  would  deliver  to  the  faid  confiderat'on  .- 
/  S,  the  faid  gown  and  petticoat,  affumed  and  promifed  to  the  a«rf*n«l'pp«^^ 
plaintiff  that  he  would  vay  as  much  as  the  gown  and  petticoat  were  l^lpy  ^^^"* 
leafonably  worth ;  alledging  in  fiift,  tliat  he  upon  that  promife  fnantitm  ^Zit^ 
tlivcredthe  faid  gown  and  jpetticoat  to  the  faid  *'.  S.  and  that  >vith  an  wcr. 
then  it  was  reafonably  worth  fifteen  pounds,  and  that  he  had  re-  ""•"'  i^Jm- 
^icftcd  tlic  defendant  to  pay  it,  and  he  bad  not  paid  it.  T/mcttnT*  " 

Thedefiendant  pleads  non  ajfumpjii ;  and  found  againft  him,  and  tain,  viithout 
judgment  for  the  plaintiff.  faying  tt  wUm, 

And  now  error  afligned.  That  the  declaration  is  infuflicicnt,be-  Latch.  151.271. 
aufcit  is  alledged  he  promifed  to  pay,  and  he  doth  not  (hew  to  p^'^^^^g 
whom  he  (hould  pay  it  ;  fo  it  is  uncertain  to  whom  the  payment  ^^^^^  19!  -o, 
ihould  be  made.  Cro.  j-c.  i6  j. 

SscoNDLY,  There  Is  not  any  confidcration  for  the  defendant  to  7rt 
be  charged  -,  for  he  hath  not  any  benefit  by  the  delivery  to  A,  S.     v"!;'         *"^' 

Thirdly,  He  doth  not  alledge  that  he  delivered  them  to  J.  S.  ^ro,  ?.\\i.  143. 
to  her  own  proper  ufe;  and  then  the  delivery  to  her  is  not  material.  *^9-  84s. 

Fourthly,  The  promife  to  pay  for  them  tantum  quantum  y  l^c,  is  Raym.  123. 
infufficicnt.  2.  wiif.  309. 

But  ALL  THE  Justices  held  that  the  declaration  is  good  :  for  )'.  com.  Di^l 
as  to  the  firft,  that  he  promifed  to  the  plaintiff  to  pay,  although  he  p.  137/ 142' 
doth  not  fay  to  whom  he  fliould  pay,  it  is  good  enough  ;  for  it  152. 
ihall  be  intended  to  the  plaintiff,  and  to  pay  to  another  is  idle ;  for 
the  plaintiff  made  the  clothes,  and  the  promife  was  to  him  to  pay  ; 
therefore  it  (hall  be  intended  to  be  paid  to  him  ;  as  in  4.  Ediv.  4. 
obligation ^/i;e;f^///m  to  the  obligor  is  idle,  and  fhall  be  in  law  a 
good  oUigation  to  tlic  obligee. 

To  THE  SECOND,  That  the  confideration  is  good  ;  for  the  de- 
livery of  ihofe  garments  out  of  his  hands  at  tlic  defendant's  re- 
^■eflt  is  a  good  and  valuable  confidciation. 

To  THE  THIRD,  That  the  delivery  to  ^.  S.  at  his  requcft  is  a 
very  good  confideration  {a). 

To  THE  FOURTH,  It  is  the  ufual  way  to  lay  down  in  certainty, 
Vfz.  that  he  fhould  pav  for  it  tantum  quantum  meruit^  bfc»  and  then 
to  aver  what  it  is  reafonably  worth;  which  being  the  common 
courfe)  and  :|!ways  allowed,  judgment  \va3  therefore  afSrmed. 

(«}  See  29.  C4r.  z,  c.  £• 

Purcafc 
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^^"  ^  Purcafe  agiitnft  Jcgon. 

In  the  Exchequer  Chamber, 

In  debt,  pka  of  Tpv^BT  tipon  an  obligation  of  two  hundred  pounds,  conditionec 
V^^!!S^\  *"  ^^^  ^^^  payment  ot*  one  hundred  pounds  upoii  the  one-and- 

iSSia  of  wTn.'  thirtieth  dajr  o{ September  io\\o^\\\g.  The  defendant  pleaded  pay- 
paymentonthai  mcnt  the  faid  onc-and  thirtieth  day,  according  to  the  condition  efi 
«by  wtiremy  thu  the  bond  \  and  iflue  thereupon,  and  found  that  he  did  not  pay  ,* 
Ar/«r«,  it  good,  j^j^j  cofts  and  damages  afleflcd,  and  judgment  given  for  the  plaiiH 
Ante,  as.  54*    fjflp .  ^^d  error  brought  in  the  exchequer-chamber. 

S.c'joMVyZi^  The  error  affigncd  was,  Becaufe  the  verdift  being  upon  the  pay- 
5.c!Latch!i5«.  mcnt  on  the  one-and-thirtieth  day  of  September^  is  an  idle  and 
K.  s^^-  void  iffue,  and  fo  a  void  verdifl ;  and  tlien  the  judgment  bein^ 

».Co.  5.  a.  given  upon  the  vcrdift,  is  ill :  but  the  plea  of  tlie  defendant  is  ill* 
?.B«c!Ab*io4.  *^^  judgment  ought  to  have  been  given  itpoii  that  afod  ftot  upoil 
4!Bac'.Ab.  59,  tbeverdia. 

?"  '*^<6  5^^  w«  allocatur:  for  there  being  no  fuch  day  as  the  one-and*^ 

l!?«in^Rep.  thirtieth  day  of  September^  and  the  jury  finding  that  the  moiKy 
ag.  '    was  not  paid  upon  that  day,  nor  any  time  before,  they  find  in  rf* 

3.  Term  Rtp.  feft  it  was  never  paid ;  which  is  a  ^ood  verdifi,  and  judgment  wel] 
53<«  given  thereupon.    And  therefore  judgment  was  affirmed. 


Midiaelnia] 
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3.  Car.  I.    In  the  Common  Pleas. 
Sir  Thomas  Richardfon,  Kjit.  Chief  Jujiice. 
Sir  Richard  Hutton,  Knt.         -\ 
iS/r  Frarjcis  Harvey, /ST;//.  1      1^    ,. 

Sir  George  Croke,  Knt,  \      Pl*^^^^^ 

Sir  Henry  Yelvcrton,  Knt.        -^ 
Sir  Robert  Heath,  Knt.  Attorney  General. 
5/r  Richard  Sheldon,  Knt.  Solicitor  General. 

Clapham's  Cafe.  casi  t. 

NOTE.    Upon  information  to  the  Court  that  a  habeas  corpus  l^  the  judge  of 
being  awarded  to  the  court  oi Gmldford  \\\  Surry  to  remove  fnJn»«^'w«oo«t 
a  caufe  then:  depending,  they  notwithftanding  proceeded.  ba"ri(\c"oft{if«€ 
Upoa examination  it  appeared,  that  the  writ  was  delivered  after  the  y^ars  ftanditig;, 
ittiie  join^in  debt,  viz.  per  minas  pleaded,  and  that  the  iliue  was  pioceedin<f 
joined  more  than  fix  weeks  after  tlie  adion  brought,  io  as  by  the  '**'*"  *»«  stayed 
ai.  Jac.  I.  c.  23.  f.  2.  {a)  die  judge  might  refufe.  v^yVfL^c!;. 

It  was  resolvrd  by  all  the  Court,  becaufe  it  was  in  an  aAion  notwiibfiandiDf 
ofdcbt  upon  an  obligation  of  two  hundred  pounds  not  made  within  ">fl*"« »» jo»n«i 
thatyiU,  that  the  ftatute  doth  not  extend  to  this  cafe  j  for  that  H^f/J^'b**"^ 
provides  againft  the  removing  bv  habeas  corpus  luch  aftions  only  a^.^if  frl'c.ii. 
where  the  caufe  of  fuit  is  properly  arifing  within  the  vill.  ^^  r^^  ^ 

Secondly,  Forafmuch  as  the  proceedings  were  before  one  who  «.  s»ik.  148. 
was  town-clerk  and  attorney  of  the  common  plea>,  and  not  an  utter  '^^' 
barriftcr  (as  he  ought  to  be  by  an  exprefs  provifo  in  the  ftatute,  j.^mIJj,  g- 
and  fuch  utter  barritter  ought  to  be  there  prefent,  and  cannot  liave  Paimcr,  403. 
a  deputy,  but  fuch  one  as  is  an  utter  barriftcr  and  prefent  at  the  3-  Com.  Dg. 
trial),  IT  WAS  resolvkd,  that  after  the  habeas  cw/wf  delivered  the  ^^°* 
laid  proceedings  were  ill,  and  not  warranted  by  the  ftatute;  and  ^(^    *^  '^   '   ' 
their  proceedings,  after  a  habeas  corpus^  to  trial  and  judgment  were  64I 

alfo  void.  J. Burr.  $i^A^ 

point.     See  alfo  i.  Burr.  758.     Tidd'i  Practice,  177. 

Whereupon  a  fuperfedeas  ^2.%  awarded:  and  the  judges  of  the  if  an  mfcrior 
king's  bench,  being  informed  thereof,  agreed,  that  their  coiirfe  in  ""'^^l^^^ 
the  king's  bench  was  to  difallow  proceedings  in  an  inferior  court  lusl  ?fupVfl^^ 
after  an  habeas  corpus  delivered,  unlefs  it  were  a  caufe  arifing  in  the  dJs  mail  iifuc. 
vill  or  corporation.  3.  Mod.  85. 

3.  Com.  Dig.  430.     1.  Hawk.  P.  C.  418.     i.  'IcrmRtp.  279- 

(0}  See  af .  Jac.  1.  c.  13.     xz.  Geo.  1.  c.  29.  f.  3.  and  19.  Geo.  3.  c.  70.  f.  6. 

Oxford  againji  Rivett.  Cas«  2. 

Trinity  Term,   7,  Car,  i.     RM  1684. 
CCIRE  FACIAS  againft  Kaihcrine  Rivett^  adminiJlratrix  of  John  To/drefmamt 
^  Rhtett^  xvfim  a  judgment  againft  the  defendant  as  adminiftratrix,  .»s»'nt*  inadmi- 
foradsbtduc^ythcuiteftate.  SSjIeV*'-. 

t^^^linfiramS  It  a  pAriiciiSir  time.  Theplainti(T  replies,  that  at  that  time  "  d<^afta%it  Aivirfa   kcmm^** 
wrthoac  KMuri^  f ht  adininiflratriz.     The  defendant  rejoins  **  ^od  ipsf  mh  Jcva/tavir,  Ifc,"  On  iflut 
j?H»d,  tqd  vcfdi^  forthe  defendant. ihe  Ihall  have  judgm;nt.  Poft.  qi,  9^. — S«  C.  HetA.  ^-^^    %.C .  Vw. 
^*P*  S>-    t«  Mt  Abr.  9al^'9io.    C««  Lit,  Sp.  b.  ■  Dou^L  45t.     x.  TermHep.  t%%. 

^-  ''  TVve 
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yet  it  is  not  travcrfablc,  but  the  deed  only  which  is  the  title, 
js  held  ill  Sir  trMam  Fojur's  Cafe  {a),  and  Lofeild's  Cajf(h) :  f 
created  made  by  aft  of  parliament,  the  begiiuiing  thereof  bci 
TIoi9f4»  95.  the  aft,  that  is  his  title,  and  the /elfin  is  not  material :  and  altl 
the  faid  rent  were  a  rcnt-fervicc,  yet  by  the  conftruftion  of  the 
I.  Edzu.  6.  c.  14.  it  is  turned  into  a  rent-feck;  and  the  begi 
of  that  turning  being  known»  it  is  tliereforc  as  a  rent  cixai 
•  parliament. 

Yelvbrtok  and  Hutton  called  it  a  rent  coming  out ' 
womb  of  the  parliament,  and  therefore  nO  time  to  havey^//i«  t 
within  forty  years,  for  the  ftatutc  prcferves  it  to  him  ;  and 
bath  lofs  thereby  as  lord,  that  he  cannot  have  efchcats  and 
profits  which  a  lord  hath,  fo  hath  be  benefit,  ih:it,  laches  of  li 
Jeifin^  although  an  hundred  or  two  hundred  years,  fliall  not  pre 
■  Thirn ;  and  therefore  compared  it  to  the  cafe  of  a  rent-charge  bj 
or  a  rent  granted  upon  equality  of  partition,  in  an  avowry  fori 
althoueby«^;ibe  alledged,  yet  it  is  not  material  nor  traverfabl 
is  it  of  neccffity  to  alledge  it ;  and  this  ftatutc  of  i.  £dw.  6. 
J.  Cooi.Dig^     taking  away  the  feignory,  the  rent,  which  is  the  fruit,  oughi 
$»*•  5S»-  conftrued  as  liberally  and  beneficially  as  may  be  :  and  this  a' 

is  grounded  upon  the  ftatutc  of  i.  Edw,  6.  c.  14.  which  he 
in  his  avowry,  and  therefore  is  out  of  the  ftatute  of  hmita 
which  extend  to  avowries  at  the  common  law.  But  they  a 
that  it  is  th(5  fame  rent  in  eftate  as  it  was  before,  viz.  if  it  w< 
cftate  for  life,  the  remainder  over,  fo  it  (hall  be  now  j  and  if  i 
defcendiblcon  the  part  of  the  motlicr,  fo  it  ftiall  nowdefccnd 
fame  manner;  byt  it  is  altered  irt  quality,  for  it  is  turned 
rent-feck,  and  the  beginning  thereof  being  known,  is  therefo 
of  the  ftatute, /V  g//,  out  of  the  intent  of  the  ftatutc,  although  n 
pf  the  words  ;  and  compared  it  to  the  cafe  where  confirmat 
within  time  of  memory  to  hold  by  len  fliillings  rent,  where; 
fore  he  held  by  twenty  (hillings  rent,  although  there  were  n( 
fcifin  of  this  rci;t  within  forty  years,  yet  it  is  o\it  pf  the  ft; 
as  if  judgment  be  in  a  per  qu^  fa-vitia^  fucl\  rent  is  out  of  tl 
tute,  becaufe  there  is  a  record  thereof  i  fo  forafmuch  ^s  this  1 
torned  into  j  rent-feck  bj  the  parliament,  it  is  out  of  the  ftat 

But  it  was  argued  by  Harvey  and  Myself  to  the  con 
ihat  this  is  within  the  ftatute  ;  for  tlic  ftatute  extends  to  all 
fuits,  and  fervices,  fo  it  is  yrithin  the  words  :  and  we  alfo  con« 
it  to  be  within  the  intent ;  foe  although  it  be  a  new  rent -feci 
was  before  a  rcnt-fervice,  and  the  time  of  the  alteration  tlici 
known,  yet  becaufe  th?  beginrxing  of  the  creation  of  this  1 
unknown,  and  it  is  the  fame  rent  it  Tps  before  (fpr  it  is  pai 
the  manor  as  before},  as  31.  /fjf.  23.  which  proves  that  it  is  a 
cient  rent,  time  whereof  memory,  &c.  zx\i.  alfo  the  feifin,  1 
it  was  turned  into  a  rcnt-feck>is  fuffic.ient  to  have  an  afli 
C>,  Lit.  153. a.  BevUrs  Cafe  {c)\  and  therefore  ^he  r^nt  being  an  ancient  r 
diftrainabJe  of  common  right.  And  that  this  is  not  a  new 
made  or  created  by  the  i.  £&'«;.  6.  c.  14.  appears  by  this,  bccau 
ftatute  faves  only  all  ancient  rcn^,  ice.  ;  and  by^conjftrufti 

{•)  :.  Co.  94.  {h)  xo.  Co.  loS.  ^  (c)  4. Co.  J. 
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aw  this  fhali  be  taken  to  be  and  faved  to  the  lord  as  a  rent-fecky    FAvrKcwftt 
icaufc  the  king  cannot  be  a  tenant  nor  hold  of  any>  as  the  tenant       ^««V» 
)cforc  did  (a).    And  this  rent  is  not  as  a  rent  given  by  the  ftatutcj  *«»•«•»"«■  am- 
or  a  favin^  in  an  aft  of  parliament  is  no  giving  of  any  new  things 
inkfs  in  fome  fpccial  cale  being  a  faving  of  that  which  was  in  eji 
tfoTCj  and  it  is  quajizn  exception  or  forciprife  out  of  the  ftatutc  ; 
5iiishcldP/««;^.  563.     35.///11.6.34.     lb,  JJf.bb    S.Edw.^.by. 
.  EAv.  3.     27.  Hen,  8.  title  "  PailiamcrJs^^*  77.     So  this  faving    . 
ting  general  doth  not  give  this  rent,  but  is  a  faving  of  it  out  of 
leftatute,  where  othei-wife  it  would  have  been  cxtinguiflicd  and 
•ft;  for  every  one  is  intended  to  give  all  their  rights  in  fiich  lands  Pbft.  loi. 
r  rents  iiTuing  out  of  the  fame,  but  only  fuch  as  are  faved  thereby : 
I  the  ftatute  doth  not  give  nor  make  any  new  thing  by  the  faving, 
3t  favcs  that  which  before  was  in  being,  and  fo  it  is  the  fame  rent*  " 
nd  this  is  proved  by  the  averment,  that  he  had  fuch  rent  before ; 
'  it  is  not  to  be  compared  to  a  rent  made  or  created  by  a  deed  or 
cord  witliin  time  of  memory  ;  for  this  is  a  rent  whereof  the  be- 
nning  is  not  known,  and  therefore  of  ncccflity  feifin  muft  be  al- 
Jged  thereof  in  an  avowry.   And  this  fei/in  is  always  traverfablc  ; 
r  in  an  avowry  xht  feifin  is  the  principal  matter  which  ought  to 
alledged,  and  it  (hall  oetraverfed;  as  it  is  held  in  9.  Co,  34.  36.3.  Co.  Lit.^es.h^ 
uinairsCafcj  27.  Hen.  8.  4.  ^  20.     34.  Hen.  8.  "  Avcrmenty'  113.:  HI.  Ccnu  95,  a, 
AJei/ttt  alledged  ought  to  boconfeffed  and  avoided, as  by  coercion 
diiftrcfs,  or  traverfed  ;  and  a  traverfc  (hall  never  be  of  a  feifin  gc- 
irally,  bpt  ever  of  a  feifii>  within  time  of  limitation,  as  the  books 
c,  D^er^  107.  315.     8.  Co,  64.  Warren^ i  Caje^  cited  in  Fofler's  Cafe^ 
I.  hfcn.t.     6.  Kellw.     13.  Hen,  7.31-     21.  Hen,  7.  7.    Dyer^^^^o. 
nd  wheres>s  it  was  affirmed,  that  feifin  Ihould  not  be  alledged  or 
iverfed,  becaufe  the  rent  is  changed  within  time  of  memory,  that 
nnotbea  rcafon  ;  for  then  when  the  lord  purchafcth  the  tenancy 
mefna/tyyhc  fhall  have  a  furplufage  of  the  fervices,  which  are  not- 
ithiUnding  diflrainable  of  common  right,  as  the  book  2«  Edw,  3. 
Exti/tguijbment^^'  I.  20.  -fcV/iv.  3.  *'  Av^wry^'  126.  and  therefore 
is  againfl  law  that  the  lord  ihould  be  bound  in  that  cafe  to  any 
mc  of  feifin.     And  this  flatute  of  limitations  is  tavourablv  to  b» 
Kpounded,  to  reprefs  the  mifchiefs,  and  not  to  be  enlarged  in  time 
mhcr  than  the  flatute  appoints,  as  Ploiuif.  371.  per  catim  in  cafci 
ffinei^  which  is  the  rcafon  there  given  that  copyholds  are  within 
hat  flatute  ;  and  it  being  within  thcmifchief  anJ  remedy  intended 
*ythc  (btute,   ought  to  be  confirued  according  to  the  rules  in 
1'&.7.  Heydon^i  Cafe.  Wherefore  they  concluded  for  the  plaintiff.  Ante,  45.. 

,  But  by  rcafon  of  the  opinion  of  the  other  three  Justices, 
J'^iDcnt  was  given  for  the  defendant. — But  afterwards  a  writ  of 
,?"*r  being  brought  in  the  king's  bench  upon  the  point  of  law,  the 
Dcnt  was  rcvcrfed,  quod  vide  poftea^  pag.  214. 

(f)  I>m,)i3.  I.  Co.  47.  a,   %,  Co,  iiS.  b.     Co.  Lit.  i.  b.  Plowd.  iji.  6.  Co,  y 
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Caii  f.  Memorandum. 

Scrj««ntt  at  law  jN  the  laft  vacation,  a  fervant  to  Serjeant  Headlv  ufutl 

mmJ  tbiir  Jitj^         tending  on  him  was  arretted, on  a  proccfs  out  of  the  coi 

im'ic^^&n\y   '*'"*  Marshalsea,  lud  thereupon  obtained  a  writ  of  privilej 

InTRKcoMMoir  of  this  court,  reciting,  that  ferjeants  at  the  law  who  are  attei 

rLEAt,andnet  this  Court,  and  their  fervanuordinarily  waiting  on  them,  ouj 

cHewherc.         cnjoy  the  privilege  to  be  fucd  in  this  court ;  which  being  deli 

*.  Inft,  S14.     to  the  llcward  ot  the  faid  couft,  he  would  not  allow  thereof, 

42a.  563.         pofing  ferjeants  at  law  ought  not  to  have  fuch  privilege  for 

Cro.  jac.  668.   ^^j  ^j^gjj.  fervants,  and  that  he  might  not  be  fued  by  bill 

Ld!Rliyii^399.  ^g*"^^^^'"' ^  £>>r,  24.  Book  of  Entries,  ^yj, 

|.  Bl.Com.  a4«      And  nQw  this  matter  was  moved  to  thig  Court,  that  they  c 

3.Bi.Coixi.  27,  ^o  have  the  privilege,  Ibr they  are  properly  attendant  atthisoai 

none  others  are  admitted  to  praflifeherc :  and  although  p*ra( 

ture  it  may  be  doubted,  whether  he  may  be  fued  by  oill  filed 

caufc  there  cannot  htzfore-judger  ^gainft  him,  yet  he  ipay  be 

Jiere  by  original :  and  precedents  were  Ihcwn,  one,  where  R 

TYN,  oerjiantf  was  arreftcd  in  London^  at  the  fuit  of  the  Bijh 

Wtncheftiry  and  at  the  fuit  of  others,  and  had  a  writ  of  priv 

reciting,  that  ferjeants  at  the  law  were  to  be  attendant  to  tin 

court,  eK^  officio  plus  quam  aliblj^  and  that  their  fcrvicc  was  neci 

at  this  bar>  and  therefore  commanded  them  to  fyrccaic,  and  to 

fecute  their  fuits  in  the  common  pleas. 

Whereupon  it  was  allowed,  and  tho  party  difcharged  0 
fuit  in  the  court  of  Alarjhalfca. 
Hilary  Term,        A  copy  of  the  record   and  writ   produced   w.is  as  folloi 
»6.&i7.Car.2,  "  Rex  majorl  et  vlcecomltlhui  LoNnoN,  5cc.  Cum  :*mncs  ctfin^ 
In  B.R.  »<  curia  nojlra  dc  banco  ^  in  vcwcnio  vcrfus  curiam  nojiram,  Ibldn 

•*  rando  et  exinde  verfus  propria  redeundo  fub  protefiiom  noftra  {/ 
**  htanty  et  a  tolls  tern  per Ibus  rctroa^ls  confueverunt,  juri  convenii 
*'  et  qui  bus  In  eadem  curia  \  Nos  de  nofirls  ilgls,  confervare  diimmur 
*'  beretur  pro  eljacm  noftrum  prlvilegium  fpeclallus  protegl  quletlus  1 
**  dcre,  Niiiii  llceat  judlcljeculal  placlia  verfus  eos  moroy  nlft  h 
**  nlarum  afpealorum^  vel  ilberl  {enementl  caufn  ailbl,  quam  in  tana 
"  dlJh  cognofcere  vel  tenere;  quldam  tamen  Henricus  epifcopus 
K  **  tonia?,  et  Johannes  Podridge,  curia  noJirapradUfa  pr'tv 
•'  nej denies^  nee  tngendoy  nee  Indlgendo  mlnlfterlum  Johannis  M. 
**  cntls  ad  legem  :  qui  ex  officio  Incumblt  In  curia  ilia  potlus  quiim  i 
**  mlnlftrare,  prajertlm  cum  eadem  curia  ulterlus  gtadus  perfon 
**  quam  fervlentes  ad  legem  non  permittltj  dhterfas  delitorum  qut 
*'  VIZ.  pnedi^us  eplfcopus  unam  fupcr  demandum  lOOl.  et  pra 
**  Johannes  Podridgh  alteram fuper  demandmn  de  12/.  verfus 
^  Johannem  M.  fiC,  coram  vobis  proffatls  majorl  tenendas  afi 
**  rent^  et  per  certa  tonafua  per  mlnlflros  veflros  aiiachlarl^  centre 
**  dltla  curl  or  ncjlrct  prlvilegium ,  minus  deblte  procurarent.  ^ 
*'  profftitus  major  querelas  pradlBas  coram  vobls  In  curia  vefira  c 
•*  pradliias  fummas  perfifiltis  termlnand.  prout  ex  tpfius  J.  M.  f 
•*  acclplmus^  unde  nobis  Juppllcavlt  fibl  per  nos  de  remedlo  provl/t 
**  quia  eldcm  J.  M.  fieri,  quod  eji  jufium,  et  llbertatl  et  prrullegj^ 
**  pradi^a  InvioUthillter  obfervarl  volumus,  vobls  pr^clpimus,  ftti 
•*  prafatus  major  fi  quetelas  pradl^as  vel  earundem  alteram  fumpi 
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nUoquht  Z'os  prafati  vlcecomites  de  placltU  fupcrfcdeatls^  querela  if/    Mfmoian- 
tarundem  alteram  toram  zoOis^  ci  que  mil' et  vejirum  de  placitls  iilis^         **"**• 
it  alii s  quibujeufique  verjus  priefatum  J.  M.  quocunquc  nomifie  unfea* 
turj  coram  I'ohis  jedetite  curia  noftra  de  bc:::o  pradiclo^  motis  vcl  mo" 
vandis  fuperfedeath  omnino,     'left.  &cc." 

Note  this  writ  well,  that  ferjcants  only  (hall  attend  at  the  com-  (n)  5«/t^/A 
ion  pleas,  and  ihall  be  impleaded  there,  and  not  clfewhcre  {a)>        3*  ^^i^-  2^3. 

1.  Mod    298. 
2.  Lev.  129.     3.K5b.424*    4.  Mod.  226.     ScrangCi  73S.  (ojiif«. 

Memorandum.  Ca«i  5. 

nEORGE  VERNON,  a  reader  of  the  Tmicr-Tempk,  received  in  The  ofrcmmy 
^  the  time  of  the  laft  long  vacation  a  writ  to  be  fcrjcant,  return-  of  caUme  iVir. 
iblcwr/f/r  MichaeltSy  and  thereupon  he  appcited  upon  the  laft  day  *'^'^  '^^^^ 
)fOffolfer,  which  was  the  quarto  die  po/i^  in  chancery  ;  yet  thcpro- 
honotary  faid,  that  he  might  have  appeared  there  the  iiril  day,  or 
iny  day  before  the  fourth  day.  Being  fworn  in  chancery>  he  had 
iftcrward  day  given  him  to  appear  in  the  common  pleas,  until  the 
liliof  iVct'rwAeY,at  which  day  became  in  the  morning  to  Serjeants- 
^fut'm  Fleet 'Jlreety  accompanied  with  the  benchers  and  others  of 
hefocicty  of  the  lN'NEii-Ti:MPLE,and  there,  before  the  jufticcs 
)fthc  fame  houfc,  and  Lord  Richardson,  Chief  Jujiicc  of  the 
:oramon  pleas,  the  other  juftices  of  Serjeant  f-Inr/y  in  Chancery-lane^ 
lot  being  prefent,  he  went  in  attended  with  the  warden  of  the  Ante,  fol.  67. 
Fleet  and  the  ufher  of  the  excheciuer,  and  there,  without  any  fpcech 
Tiade  (as  the  ufual  courfc  is  by  chief  jufticc),  he  recited  his  count, 
ind  after  demand  of  cryrr  of  the  writ  by  one  of  the  ferjcants,  the 
»rit  being  read  by  the  chief  prothonotary,  and  defence  made  by 
mother  icrjcant,  he  kneeled,  and  his  col/  and  hood  were  put  on, 
uid  he  difmilTcd  ;  and  afterward,  the  fame  day,  went  to  the  com- 
iBon  picas,  and  was  there  prcfented  by  two  of  the  king's  ancient 
ferjeants,  and  then  recited  his  count  ;  and  DEFENCt  was  madr, 
ind  the  writ  read,  and  he  })laccd  in  his  place  of  put  fneferjeant,  Mr. 
George  Wild,  one  of  the  utter  barrifters  of  the  InKer-Templi\ 
delivered  rings  for  him  with  this  infcription,  "  Rex  Legis  Regnique 
"  Patronus.'^  Afterwards,  upon  the  feventeenth  day  of  Novetvher 
Ac  fame  Term,  he  was  made  one  of  the  barons  of  the  exchequei. 


Brown  LOW,  Chief  Prothonctaryy  (hewed  me  thefe  precedents.      Hoh.  68. 

X.  Urownl.4f. 

Lovelace  againjl  Cocket,  Case  6. 

Micboilmas  Temtf  6.  ^ac,  i.     Roil  looi. 
r\EBT  upon  a  bond.     The  defendant  pleaded  acceptance  of  anp-  ^^"^^^^  on  bond, 
^  ther  bond  in  difchargc  of  the  obligation  aforelaid,  and  ruled  ^nnotp"^^^^ 

Vjf  THE  Court  to  be  ill,  accq,tancc  of 

■adm  bontf  in  faciifaAion.  Poft.  193.^1.  Mod.  ^5.  Cro.  Eliz.  716.  Cro.  Jac.  100.  579.  C50. 
J|*in,  6«.  S6.  6.  Co.  44,  x.  firuwnl.  74.  x .  Burr.  9.  t.  Com.  Dig,  459,  46Q.  See  the  cafe  of 
■nfe  *.  Meafc,  Cowp.  47. 

Branthwait  againft  Cornwallis.  Gaif  7. 

Michaelmas  Term,  2.  Jac,  i.     Roil^zyi, 
J^^BT.    He  pleaded  acceptance  of  a  ftatute-ftapic  after  the  day 
of  payment,  and  it  was  held  no  pica. 
^*o-  <^A*.  Ct  Maynaid 
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^^"  '•  Maynai-a  agahfji  Crick. 

Trinity  Tertn,    41.  Eliz,      Roll  1 409. 
Cro.  Bliz.  716.  TAEBT  upon  a  bond.     '1  he   defendant  pleaded  accepi 
o^rt"' *'*'*"'  another  bond  in  fatisfaflion  of  the  firll  obligation;  ai 

ruled  by  the  Court  to  be  no  good  plea. 

Cai£  9.  Oliver  agawft  Leafc- 

Trinity  Tctm,  1 4.  y^c.  I.     Rollj^j^ 
5,  Com.  Dig*     "r\EBT  upon  a  finglc  bill.     The  defendant  pleaded;  tha 
*  t"     r  feoffcd  the  plaintiff  of  fuch  land  in  difcharge  of  the  f 

«.  crmRep.14.  ^j^j^j^  jjg  accepted  ;  and  it  was  held  to  be  an  ill  plea.   Hiic  4 
Dyet'f  1.12.  HcH.  4.  pi.  23. 


Case  10.  YouJig  agahift  Young. 

If  an  infant  be  TpORMEDON  IN  DESCENDER.  After  judgment 
by'l|u!!!ii?n!""''  vcrdift,  the  record  being  remorcd  by  a  writ  of  error, 
and,  byihcmif-  Hiovcd  tohavcit  amended  in  the  filazer^s  roll,  viz,  "  \ 
takcof  the  clerk,  '*  the  defendant  was  admitted  before  Justice  Jokes,  in 
theadraiffion  is  «<  Tcrm^22.Jac.  i,  being  then  jufticc  of  the  common  pleas, 
roll  ml"*bi^  "  ^^^"^^  ^'^  ©ww^iri  a£fidmbus:'  This  wps  entered  hi  th 
amended  by  the  ^^^LJ  and  on  vicwhlg  the  rolU  it  W^as  '*  quoii  conceffum  ejl 
judge's  notes  1  ''  riamy  that  the  defefldafit,  by  fuch  a  one  his  guardian,  Ihoi 
for  neither  the  •«  fecute,  &c. ;"  and  fo  it  is  entered  in  the  remembrance,  j 
aftofiteCourr,  fiiazer's  roll  is.  that  *♦  John  Young,  by  J.  S.  his  guardian, 
^ce^f"u  of.  **  odmijfui  fer  Curiam,  cbttilit  fe  quarto  die,  isfr."  But  there 
ficcrs, (hall pre-  entry  m  the  fiIazeii's  KOi.t,  as  i$  ufual  hi  fuch  cafes; 
judice  a  fuiior.  •*  cOnceJfum  eft  fer  Curiam  j  quod  pitens  fequatur  per  J  S.  h  is  gua 
Jiutton,  9»,  The  qiicftion  was,  Whether  this  may  be  amended  and  in; 

iCct^y  *T  ^^  ^^^  "^"^  Court  held  it  might  well  be  amended,  n 

I.  Lev.  124.       ftanding  the  writ  of  error  brought  and  the  record  remoxi 

Cowp.  415.       caufe  it  appears  by  tlic  note  under  Justice  Jones's  hand, 

Dougi.376.730.  admitted  *'  the  guardian  ad  profequendum^ ;"  aftd  by  the  fcv« 

I.  Term  Rep.    j^j^g  j^  appears,  that  *•  he  ftied  by  his  guardian  :'*  and  thee 

^  ^"  the  roll  jn  the  fiiazer's  office  is,  quod  obtulitfi  ;  fo  the  adn 

of  the  guardian  appearing  to  be  before  the  obtulit,  it  is  the  o 

of  the  clerk,  or  rather  the  ad  of  the  Court,  which  did  not 

to  be  entered  in  the  filazkk's  rollj;  it  ought  not  then 

prejudice  the  party,  no  more  than  tJic  not  entering  of  a  wai 

attorney,  when  it  appears  he  hath  a  fofficient  warrant  of  ati 

which  hath  oftentimes  been  ufcd  to  be  entered  upon  exam: 

.    of  the  truth,  altliough  a  writ  of  error  be' then  brought.  Wh 

.  by  the  rule  of  tlic  Court  it  wits  ordered  to  be  ame^ided. 

An  infant  may        But  fomc  doubt  was  made.  Whether  admittance  to  fuc  b 

fue  either  by       diofiy  where  it  Ought  to  be  by  piocbein  amy,  be  good,  as 

^'blu^ami'^^'^  /•-  iV.  B.  27.  h  ?— But  THE  Court  delivered  no  opinion   ^ 

Poft.*i6'i.        becaufc  there  were  many  precedents  that  fuch  entries  had  l>f 

waytf  [a). 


W  Sec -8.0.  Jones,  177.   ^herc  this    alfoCro.  Jac.r14o.P0ft.  ifi.  :;^ 
point  of  tlie  calb  is  reported  at  Urge    and    r*^*  •  *****  tO  Co^  Ut.  a.  ^ 
5,  Com,  Dig,  ly;.  199.    Cowp,  ,^j'  5^ 
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Woin  Henden  now  moved,  that  this  might  be  amended,  ^nd  pi 

V*"^       infcrtcd;  for  in  the  rtiji  prius  roil  there  the  pledges  arc  mentis 

**''^*        which  is  fufficient  to  induce  the  Court ;  and  he  faid  it  wa 

Cr^'iHi.^e?.  ^^^^^  of  fori;i,  and  aided  by  the  18.  £iiz.  c.  13.  after  vcrdift. 

Crcjac.  414.        But  THi:  CouRT  denied   the  amendment,  for  althougl 

Hob.  76.  iffue-roU  (hall  be  amended  by  the  impaiiance-roll,  becaule 

I'sw'^S*^''    precedent,  yet  the  imparlance -roll  Ihall  not  be  amended  b 

Kay   n.*'         liTue-roll,  being  fublequent:  alio  the  record  being  removed 

Pycr,  2S8.        would  not  ameiid  ic ;  for  they  faid  it  was  not  form  but  fubll 

3  Lev.  39. 561.  18.  Edw.  4.  9. 

t.  Wiif.  141.         «      >.  .        ^  *   «     ^  ..«  .  , 

By  16.  &  17.  Car.  j.  c.  8.  after  vcdjtt     any  exception  taken  except  on  fpe 

nc'  judgment  (hall  ^  J^ayed  or  reverftd  for     murrer. 

this  oiiiiinun  j  nor  by  4.  &  3.  Ann.  c.  1 6. 

C4i£i9.  '  ^        Phelps  tf^tf/.'T/?  Lane. 

««  Thy  father,"  A  CTION :  Fcr  that  the  defendant  faid  of  the  plaintiff  ir 
■ '^•1*1'"'.^ '11*.  "^  fenceof  diveis  of  the  king's  fubje(^>s,  "Thy  fatuer  is  a  t! 
"tWef  **Vnot ''^^"^''^^  "^"^  PLAINTIFF.  After  verdid,  upon  mt  guilty,  i 
fufficient,  with  moved,  that  this  declaration  was  not  good,  becaufc  u  was  n 
outan averment  ledged  to  bc  fpoken  to  the  foil  of  the  plaintiff,  nor  in  thei 
that  the  fpeak-  fence;  and  the  word  '*•  inmundo''  helpeth  not. — All  the 
foo^**  "*'***  TicES  were  of  this  opinion.  Wherefore  it  was  adjudged  f 
f^l  ti-.      .  defendant. 

Cro.  Ehz.  4^4. 

Cro.  Jac.331.    i.Brownl.  7.     3.  Lev.  63. 166.     Salk.513.     Cowp.  276. 

Caie  20.  Hilton  aga'ir'fi  Robert. Pawle. 

Hilary  ^Jerm,   zCar.i,     Rcli  6^0, 

Aparifh  In  r#-  T  RESPASS,  for  the  taking  a  faddle  of  the  Dlalntiff's  at 

^«r«ii'o« whi^h,  goldinghain.  '  Upor.  not  guilty  a  fpicial  verdiA  was  founi 

durd^  i^ol      *'^*^  ^^^  parifli  o{  HmicUy,  in  the  county  of  Leicefier,  is,  am 

queen  Eliza-     wlitTeof,  &c.  was,  an  ancient  rcftory  and  parifh-church  \  an 

hiik^  had,  and    thc  village  of  Stoke-goldlnghani  is  an  ancient  village,  and  pai 

ever  fince  lut     thc  reftory  of  Hintiey  afoiefaid  :  and  that  from  the  time  o 

had,  parochial    ff^f^^y  xhe  fixth,  and  always  afterward  until  this  prefent,  tl 

ehurchwaixlen$  ^^^  ^^^^  ^^^"  *  church  ni  the  faid  village  of  StokegoIdi% 

ihall  be  aOefled  which,  during  all  the  faid  time,  hath  been  ufed  and  repute 

towards  thc  re   parifli,  and  that  thc  inhabitants  of  Stoke-goldin^bam  aforcfaid 

liefof  it;»  own    j,^g  ^\[  x\\^  f^jj  time,  have  had  all  parochial  rites  and  churc 

J!^'  dens  ;  and  that  the  faid  village  of  Stoke-gGldingham  is  diflani 

m^rLf.0c  -.*«  Hinkliy  about  two  miles :  and  \i  fuptr  iotam  matenam  /;/  fotmi 

S.C.  Hmt.93,  diSta  comfertam  vidtuitur  jujtitiariis  ct  cuna  btc^   that  the  aic 

Hobart,  67.       village  of  Stoke-gctdingham  be  fuch  a  pariih  as  by  the  ftat 

1.  Sid.  i9».      ^2.  ii/Zz.  c.  2.  for  relief  of  the  poor,  is  chargeable  to  the  mai 

4.  Mod.  157.     jj^g  jj^^-jj.  Q^j^  poor,  then  they  fay  the  defendant  is  guilty, 

Cowp!407.4i5.  damage  of  feven  pounds  and  cofts  forty  (liiliings :  and  \{fufc\ 

S4X.  maUriam  In  forma  pripdi^a  compertam  videbitw  juftitiarus  hi 

B^ugl.  135'       the  afoiefaid  village  of  Stoke^ioldingham  ftands  chargeable  I 

j.Term  Rep.     ^^tutc  aforcfaid  to  maintain  the  poor  of  Hinkley  aforcfaid 

'  they  fey  that  thc  defendant  is  not  guilty. 

And  upon  this  vcrdift  being  argued  at  the  bar  by  At  ho 
0)e plaintiff,  and  Berkley, /<?/'  th<  defendant  \ 
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The  Court  refolved  and  delivered  tl>cir  oniuioiis  foiatlm  foe      HitTo» 
theplaintifF,  that  this  is  fuch  a  parilh  within  tlic  43.  £/:c.  c.  2.  as        «^«'>A 
iidufgcablc  for  tlic  relict'  of  the  poor  of  Stckc-gold^nyljam.  and  not       p'^Vle^ 
forthcpodr  of  if/ #ii A jr:  for  being  found  that  it  was  a  duiich  iu 
tfaetioKof  king  Henry  the  fixth,  et  tunc  et  Jcniptr  pojua  reputed  for  2.Bl.Hep.ii4«. 
aparifh,  and  not  in  the  negative,  that  it  was  not  a  piirith  before,  Sw  Mr.ton<ri 
itmay  be  well  intended  to  be  a  parilh  before,  and  it  doth  not  ex-  jfj^^'^rwlf^^  * 
dadc,  that  it  was  not  before  time  whereof,  tcQ.    And  although  it  v^^i.  Mge6& 
Aoukl  not  be  fo  intended,  yet  being  found  tliat  it  was  a  churcli 
^irii^and  that  therewere  churchwardens  there,  it  is  a  pakish  within 
iclUtute,  although  it  be  but  a  reputative  parilh,  for  being  '\\\ 
ifc  fo  long  before  the  ftatute,  and  at  the  time  of  the  ftatute,  the 
latutc  appoints  that  "the  churchwardens,  and  three  or  four  ovcr- 
fecrs  of  the  poor  joined  with  them,  Ihall,  &c. ;"  and  nochurch- 
nrdens  of  Hmklty  are  churchwardens  of  Stoke-goldingbafn^  and  by 
onfequencc  have  nothing  to  do  there  ;  and  the  churchwardens  of 
Uke-gQldnigham  arc  only  to  meddle  with  the  church  there,  and  by 
dnfequcnce  with  the  poor  of  tl^  parilh  :  and  the  ilatute  hath  an 
it^ntion  to  coniine  the  relief  to  parilhcs  then  in  cjjCy  and  that 
I'ery  parilh  Ihould  meddle  with  his  proper  village,  and  their  poor 
•e  to  be  provided  for  there,  and  not  clfewhcrc.     Wherefore  it  was 
Ijudgcd  for  the  plaintiff.     Vide  NichelCs  Cafc^  foL  394. 

Oxford  a^aitijl  Rivett.  Caum, 

yUe  Ante^  79. 
THIS  cafe  was  now  moved  agahi,  and  Ricif  ardson,  Chief  Juf-  ^  v^^^^}^^^} 
■-   tice^  HuTTON,  and  Harvey,  held  their  tormcr  opmion,  that  j;^  ^^  ^  ^^ 
leiffuc  was  well  enough  joined,  for  there  is  no  mention  of  anv  ccption  to  hit 
^\iO  druaftavit  m  the  replication;  and  neceflarily  it  is  intcndea,  own  replica- 
hat  the  motlicr  of  the  executor  dtvafkivity   for  no  other  might  ^'°"' 
xakt2Ld*,va/tatiofi:  and  the  rejoinder  being,  ^i/&///)?vr///>Vfl  Kathe-  c^q^^\  / 
liuA  noH  divaftavitj  et  de  hoc  fonit  Je  fupct  fatr'utnu  ft  queyefisjimi-  ^'  y^^l'^J^^ 
Etar,  and   being  found  for   the  dctendant,  quod  non  dcvaftavit^  the  ^J,. 
plaintilF (hah  not  avoid  that  verdift  by  faying,  that  it  is  not  fiievrn  a.Ter.Rep.75^ 
^\iib  drjajiavit^  fo  to  take  exceptions  at  his  own  replication.  3.Tci.Rcp.374, 

HuTTON,  Jnfiice^  faid,  admitting  that  no  iflue  be  joined,  and  'yo  a  fare  facias 
Attthc  vcrdift  might  not  aid  it,  yet  the  judgment  fliall  be  againft  'XT^rMuxdu^ 
4e plaintiff",  for  his  replication  is  ill  for  another  caufe  ;  for  in  the  ra>,temiit$rc.^c. 
larthc  defendant  alledgeth,  that  llic  had  adminiftration  committed  ii  the  dcicndanc 
^\itx durante  mipiorc  atate  oi Rivett ^  the  fon  of  the  inteflate,  and  pie  =«*  that  tUc 


^commiifion  of  the  adminiftration  to  the  faid  Sir  Hugh  fVirrell^  fully  admini.'' 

JJ2.6.  Q<f/ff^r,  19.  Jac.  i.devajiavit;  which  admitting  it  fhocld  ^y^*^^^)' 

«intcndedthat  Y^ ati{Y.k\i; a  devajiavii^  yet  that  was  a  dcvaftation  Td^jJu^i^^' 

^rX/w/fthcexecutorcamcofagc  (who.cauicof  agein  ().Jac.i,)^  lenhiud^u 

^thenlhe  might  not  be  chargeable  therewith;  io  the  allegation  bad« 

^druajfavit  \(^.Jac.  I.  is  ill;   and  therefore  judgment  ought  tQ. 

^  given  againft  the  plaintiff". 

But  for  the  other  point,  Yei.verton  and  Myself  held  our  Theftata«>of 

•l^Bicr  opinions  that  here  is  no  iffue  ;  for  intendment  will  not  aid  ^^}^^^  wiiinot 
*  .     .    '  aid  a  verdi^  01^ 

aniiTueCocaUy  mif-joload.    A/itCiSo.    1.  Com.  Dig.  331.    i.  Tttmilt^.\^%% 

ait. 
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Oxro«»      a  replication  ;  and  being  no  iffuc,  the  vcrdift  is  void,  and  nc 
»^i'^       aided  by  any  of  tlie  ftatutcs  of  jeofail. 

But  by  the  opinion  of  the  other  three  Juftices  judgment  wa 
given  for  the  defendant. 

c*"  "•  Wcftley  agabijl  Allen. 

A  prohibition  A  PROHIBITION  was  prayed  for  ff'^eftlcy  againft.*/f«  to  ftajr  a 
Jnln'^l^ate'of  '^  ^"^^  ^"  ^^^^  fpiritual  court,  concerning  the  probate  of  a  wiD 
a  w.li  afcer  non  which  was  of  goods  and  land,  which  w^ill  was  alledged  to  be  it- 
Jtvifavit  found  voked  (and  fo  it  proved)  upon  a  fujt  at  tlic  common  law  for  the 
•t^bvir,  or  if  land.  Upon  iffut  of  •'  non  devifavit^^*  it  was  proved  to  be  abfo- 
^"  ®'  'hnr**^  lutely  revoked  in  toto,  and  a  *^  non  devijavif^  found  ;  and  now  the 
Poft?Mc*i6i«  ^^^  ^^  *^  ^^^  fpiritual  court  to  prove  it  to  be  a  good  will  and  not 
396.*  *  revoked.     Upon  this  fuggcftion  the  Court  gave  day,  if  catifc 

Moor  87  .  ^^^^  ^^^^  fhewn  to  the  contrary,  that  a  prohibition  mould  be 
Cowp.33o.'424.  granted:  for  t}ie  Court  held,  that  if  the  queftion  had  been  in  Ae 
a.  Term  Ref .  fpiritual  court  for  probate  of  a  will  cf  goods  and  land,  and  making 
473-  an  executor,  that  they  Ihould  not  proceed  to  prove  the  will  Qusd 

the  land,  but  th^t  a  fpecial  prohibition  ^is  to  th^  lan4  Hioyjd  b; 

grantee}, 

C4««  »3«  Morant  againft  Gumming. 

i^.  If  the  king's  V|ORANT,  leffeeof  the  earl  of  Hertford^  againft  Cumming^si^ 
IMtenteeoffbreft  ^^  q{  Lirheck^  prays  a  prohibition  to  ftay  a  fuit  in  the  fpiritual 
'^llj^^^^"^  court  for  tithes,  becaule  the  lands  were  parcel  of  the  forcftof 
can  prefcribc  in  -S^^r^,  whcreof  KiNG  J  AMES  was  feifcd  in  fee  in  jure  ceromtf  and 
M9  dicimandof  he  and  all  his  predecein>rs  held  it  difcharged  of  paynaent  of  titbes» 
Hetley  60.  ^^^  granted  it  to  the  faid  earl  of  Hertford  in  fee,  and  fo  he  ought 
Moor,  915.'  to  hold  them  difcharged.  And  it  was  doubted  whether  the  pa- 
1.  Ley.  185.  tentce  ipay  have  fuch  privilege,  or  that  it  be  only  a  privily  an-. 
a.  Co.  44.  a.  nexed  to  the  crown  dqring  th«  time  that  the  land  was  in  the  crown. 
?«jjEK«. 785-  But  it  was  grante(l  de bene ejje^  unlcfs  caufe  w^r^  fhewn  to  the  conn 
|.  Burr.Yiyj.  trary  fuch  a  day  (a). 

(«)  Vid9  Hartford  v.  Leach,  W.  Jones,  but  that  this  it  a  perfonal  privUeget  «4 

387.  where  after  divers  arguments  atihebar  therefore  his  grantee  iiaU  not  bare  the  be* 

it  was  adjudged,  that  the  king  may  prrfcribe  neiit  of  i(.  S.  P,  Hard.  315.     4.  RoU,Abr« 

intmtdecimando^  becaufe-beis^r/Mr««u>f4  j  (55. 

Case  X4.  Owcn  againft  Thomas  ap  Rces, 

HiUry  Term,  2.Car,i.     Roll  lySg. 
A  icafe  for  three    A  CTION  OF  TRO  V  ER  of  twenty  load^  of  wheat,  &c.   VfO% 
A^^Xttl"!!^  "°^  S^^'^y  pleaded,  and  a  fpecial  verdia, 

ii«rfremtheday  j^HZ  FIRST  QUESTION  was.  Whether  a  leafc  for  three  lives  bf 
J^Jj!|^;*|'^  indenture,  dated  30th  JuguJ,  20.  Eliz.  habendum  idieiatnh 
$eptanbci«  i»  *"^  \txtcr  of  attorney  made  ift  September^  20.  Eliz.  to  make  livcryt 
(ood.  and  livery  is  made  accordingly,  be  a  good  leafe  ?  becaufe  if  livcTf 

Poft.  388.  had  been  made  the  fame  day  it  bears  date,  and  the  letter  of  attofflcl 
bctt  a*.  »7.     had  been  in  the  fame  deed,  it  bad  been  merely  void. 

Cro.  Jac,  563.  ITT  / 

^.  Co.  9^  b,    powp.  714, 
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The  second  qj'EsTiow,  Adii^itting  that  livery  bv  letter  of  at-  Abi(hop»ilea<5i 

tomcy  fubfequent  be  good,  whether  a  leafe  being  made  by  a  bifliop  ^JJ^^J']^ 

for  three  lives,  viz.  to  one  for  life^  remainder  to  a  fecond  for  life,  lifc'rcmairtdcr 

remainder  to  a  third  for  life,  fo  not  warranted  by  the  i .  £/lz.  c.  10.  to  B.  for  life, 

and  the  fucceflbr  accept  the  rent ;  whether  this  be  a  good  leafe  retMtnder  to  c, 

againft  the  fucccfforhimfclf,  who  accepted  the  irent,  and  ihail  bind  ^^'JUSt^''^^^ 

fcim  during  his  tiipc,  fo  as  he  cannot  enter  to  avoid  it,  an^  make  a  ceobl'. 

wwlcafc?*  o    f.       t. 

Co.  Lit.  44.  ^, 

6,  Co.  37. 1,    Cra.  Jac.  173.     Hetley,  la.     3.  Com.  Dig.  254.     3.  Bac  Abr.  350.  36^^.  394. 

Thcfc  were  the  point$  intended,  and  were  argued  at  the  btar^but  ^  ^»^P'»  l«fc 
for  a  feult  in  the  leafe  whereby  the  defendant  claimed,  the  matters  iT^j  a"fuiw 
in  law  were  not  refplvcd ;  but  judgment  was  given  for  the  plaii^T  *«edyeariyrcntr 
iff,  without  any  of  the  juftices  opinions  concerning  thefe  points,  withouccstprefw 
The  fiiult  was, 'that  the  bilhops  there  ufually  by  one  leafe  had  le?  tercfcrving"thf 
lireemanors,  referving  32I.  rent  yearly,  which  was  found  to  be  the  ^^^^^^^^in'^ 
indent  rent;  and  the  bilhop  here  inaKcs  a  leafe  "  11  ablndum  to  ^^19!— 3cc  A 

*  Thomas  ap  Rces  and  his  afligns,  rendering  to  the  bifhop  and  his  En7:,c,'fy, 

*  fucccflbrs  tSeu/ual  and accuflomed  yearly  rem,  and  the  rents  and  fer-  ^,  j^^j,    ^^^ 

*  vices  at  the  days  and  times  ulfcally ^ccuftomed,*'  and  he  doth  not  3.  Bac.Ab.  36^, 
kcw  any  rent  in  certain.-— And  becaufe  the  ancient  rent  of  thirty-  394^ 

iwo  pounds  had  been  ufually  paid,  where  the  three  manors  were  let  ^;  ^^'  3-  *• 
together,  and  not  exprcfly  rcferved  upon  this  leafe,  therefore  all  M^r,  i^al"* 
rHECouRTheld,ths(t  this  l<rafc,  under  which  th^  defend2\nt  clams,  3.  com.  Dig, 
is  a  void  leafe  by  the  ftatutetobind  the  fucceflbr;  and  the  fucceflbr  »s». 
baving  entered  and  made  a  good  leafe  to  the  plaintiff,  if  this  leafe  r)o"S'-  573- 
to  the  defendant  bp  not  In  ejfe^  \t  ought  to  be  adjudged  for  tlie  3^ '^ermRep, 
plaintiff.  ^' 

But,  in  the  argument  of  this  cafe  at  the  bar,  for  the  first  Afeafebyin^ 
roiNT  was  cited  Greenwood  v.  Tyler  (/?),  where  it  was  adjudged,  <*«"J»^'^»  <*aw<* 
ind  affirmed  afterwards  in  the  exchequer  chamber  upon  a  writ  of  ^^■ihoui«* 
error,  that  if  one  make  a  leafe  for  life  by  indenture,  dated  20th  from  MVA«#/- 
^H^ifi*  2.  Edw,  6.  halendum  from  Michaelmas  following  for  three  «wi  foUowing 
lives,  and  liverv  be  made  by  die  leflbr  7d\zx  Michaelmas^  it  is  a  good  ^^^  ^^!^  '*"*•» 
lafc  by  the  indenture  (for  it  was  a  leafe  by  hufband  ai^d  wife  of  the  fJJ^or'^Siwr  m! 
hndof  the  wife  which  ought  to  enure  by  the  deed,  otherwife  tth^d  ebaeimast  is 
not  been  good  to  bind  the  wife,  for  it  was  adjudged  it  bound  her),  good. 
So  it  feemeth  a  letter  of  attorney,  being  two  days  after  the  deed,* is  ^^^'  ^^S* 
^  good  as  if  it  had  been  made  in  perfon. 

For  THE  SEcaKD  POINT,  another  cafe  was  cited  to  be  adjudged,  Ifabimop^grant 
^elcr  V.  Danby  [h\  upon  a  fpecial  verdift  in  an  ejeftment  for  an  *  ^^^^  ^^  ^^J. 
^  of  land  in  A/ajj/i^ior^  in  the  county  oiGlouceJhr:  That  w^hereas  ]J;t!^II,ri2w 
^Aard.  bi/hop  of  Gloucefter^2^  fcifed  in  fee  of  the  manor  of  Mayfe-  turmy  with  rc- 
•Tf,  whereof  this  acre  is  parcel,  and  by  indenture  8.  £//z.  demifed  mainderover, 
fct  acre  to  Jaffer  Danby  and  William  Danby ^  habendum  to  the  *^  ^^'  '?•''*' 
^lafper  a  die  daius  indentura:  for  his  life,  remainder  to  the  faid  t^tas  mlde 
•&«  Danby  for  his  liie,  rendering  3s.  ad.  by  the  year,  at  A//-  «frcr /*»(%, and, 
^^^dmoi  and  the  Aummdaiion  \  and  that  the  faid  Richard,  bi/hop  of  fogood ;  and  if 

the  (ucoeflbr  «c- 
2|rcat  from  the  IdRt,  it  is  good  againft  him  alfo.      r.RoU.  Abr.  476.     Moor,  31$.    Poweloi^ 
^«i,4S8.    Hal.  MSS;    Co.  Lit.  45.     3.  Bac.  Abr.  391.  394.  and  Um  cafes  then  died.     3[.<Com<^ 
■i34»*    Cowp.714. 
(*)  Bob.  |i4^  Cfo.  J«c.  563.  Palm,  19.  {})  Eafter  Term;  5.  Jac.  z. Roil  1040.  luC.B« 

G/ouce^crs 


$6  Michaelmas  Teriii,  3.  Car.  i.    In  C.B. 

0>»iM        Gloucefter  died,  and  Godfrey  late  bilhop  of  Glouccfur  was  c 

«|r4u^        biftiop;  and  having  notice  that  divers  rents  of  the  jTaitl  niano 

Rxi*!.^'     ^"^  ^^^  unpaid,  commanded  J.  IV.  his  bailiff  of  the  faid  mai 

receive  the  laid  icnts  arrcar,  who  accordingly  received  them,w 

the  rent  of  the  faid  fVilliamDanby  was  amongft  others  paid  to  tl 

Godfrey^  notgiving  notice  particularly  to  the  faid  bilhop  thatt 

rent  received  of  the  faid  iTilHam  Danhy  was  the  rent  of  tlic  i^\ 

liam\2L\\A  that  the  faid  bifhop  generally  43.  Ellz,  accepted  of 

faid  rents  by  the  hand  of  his  bailiff;  and  found  the  ftatute  of  i 

Co.  tit.  45.  u  c.  19. ;  and  that  the  faid  Go.//>ry  B'ljhop  af  Gloucefter^  ifiJpri/^^^ 

«  A«'d^»  ^     demifcd  to  the  faid  plaintiff  the  faid  acre  and   all  tithes  gr 

iioftr,  8*5.^     thereupon  for  onc-and-twenty  years,  and  that  the  plaintiffc 

1.  Leon.'  308.   and  was  poffeffcd  until  the  defendant  fViUiam  Dauby  ejc&ed 

lo,  Co.  6z.      and  upon  this  verdift  judgment  was  for  the  defendant.  And 

i^0ll.Ab.47i.  jjicdg^d  at  the  bar  that  it  was  refolved  hereupon,  that  alt 

CarOi.T^.'^^'  ^^^  ^^^^^  ^^  ^^^  ^^^^  habendum  a  die  datuSy  yet  bting  found  que 

#.  Com.  Dig.    copus  dimifity  it  (hall  be  intended,  that  livery  was  made  after  t 

4ii.  ^nd  then  it  was  a  good  leafe. — Secondly,  This  acceptance 

rent  by  tlie  bifhop's  fucceffor  fhall  bind  him  for  his  time^  fc 

fhal!  not  avoid  that  leafe  wliich  was  otherwife  voidable, bccai 

alcafe  of  parcel  of  the  dernefnes,and  for  twp  lives,  the  one  at 

other  in  remainder.     And  the  copy  of  this  record  was  bfoug 

whereby  1  faw  judgment  ^vas  given  upon  this  verdift  for  t 

fendant.     But  juitrey  Whether  it  was  for  this  caufe  alledg 

that  the  plaintiff's  Ic^f?  was  not  war^:anted  by  the  ftatute 

^rft  oifilizab^th  ? 


€asc  25.  Anonymous. 

IfoooecMi       l^OTE.    A  cqnijpnou  recovery  in  a  writ  of  entry  againf 

?f^^^,  'W'    •       for  the  manor  of -D.  in  the  county  o{  Buckingkatn^  was 

^^MUMfvofM  Vourcd  to  be  drawn,  ai>d  fuffered  at  the  bar;  wherein  tlic 

aaicB  ;  «nd  if  Piaycd  aid  of  the  king^  by  reafon  of  a  warranty  in  the  king  w 

a  ^ne  be  levied  he  warranted  that  land,  and  granted  to  make  recompence 

hi  the  Icins,  a(  evidion  J  and  this  ayd  prayer  was  to  be  i^ftead  of  a  inueher. 

Ar^and  »ot  by  ^^'^^^^^X  hcing  created  by  fine  and  recovery  drawn  in  paper,  w 

f^tnamt.  thc  tenant  vouched  the  king,  an^  Sir  Robert  Heat; 

3.Hc#.7.,pl,i4.  king's  attorney  (hy  a  warrant  as  he  faid  from  thc  king\  c 

ThcoiaJ.e^.c.i.  into  thc  warranty,  and  prayed,  that  the  deinand[ant  might  c 

^'  *•  and  fo  it  was  drawn,  that  the  demandant  petit  verfus  domin 

\\  Cooj^Dig,    i^^^  ^^^*^  '*^^  (^^  ^^  ufual  manner  of  thip  courts  m  comm 

\}u    '  CO  very  is)  and  that  the  attorney  of  the  ki  ng  vouchcth  over  th< 

inon  vouchee.    But  th^s  being  perufed  by  thc  Court,  altbou 

attorney  faid  he  had  warrant  for  fo  doing,  yet  becaufe  fuch  » 

liath  not  been  feen,  nor  any  precedent  ihewn,  that  ever  any 

count  againft  the  king  as  you^he^;  and  this  courfc  is  nowc 

to  bar  a  remainder  expef^ant  upon  an  eftate-tail  in  the  kioi 

fine  by  thc  king  is  fuflicient  to  bar  an  effate*-tail  in  him)  ;  a 

though  it  is  ufed  to  be  levied  by  tlic  king,  yet  that  i<  done  I 

oi  render y  and  not  by  an  immediate  writ  of  covenant  ;  th< 

q^H^  Coi:?.T  would  not  fuffer  thi^s  recovery  to  palsj  for  ^ 
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Jail  never  render  in  value  upon  voucher;  but  in  fuch  cafe  tliey  AwoNTMoui- 
OQght  to  fue  to  the  king  by  petition  to  have  in  value,  and  not  by 
way  of  vouciicr.     Vidt  9,  Ren.  6.  fL  3.  y^ pL  56.    25.  Edw.  3.  pL  39.  ^'-  ^*^'  55> 
Jlf.Uv.3.pi.  II. 

Smith  agaiiift  the  Executors  of  Poyndrcill.  Cah  -«. 

PROHIBITION   was  granted  upon  the  23.  Hen,  8.  c.  9.  for  A  prohiijititm 
*  fuing  for  a  legacy  of  ten  pounds  in   the  prerogative  court,  [J^"'*^**  **^*T* 
irhcreas  the  parties  dwell  in  another  dioccfc.    But  bccaufc  the  will  in^h^*fJbi,^I 
was  proved  m  the  fpiritual  court,  and  the  fuit  in  the  fame  court  ted  loihe  jurif- 
whcfc  the  probate  was,  and  there  fenicncc  given  for  the  legacy;  and  rfi^jon  of  xhc 
ifter^vards  an  appeal  upon  thii»  fcntencc  to  the  delegates,  where  it  ^P'"^*'"*'  court, 
msai&rmed,  and  cofts  taxed,  and  excommunication  upon  the  fen-  J*  '  J^^'  l^^ 
lencc  ;  and  in  all  tliia  time,  until  after  the  fcntrnce  in  the  appeal,  ^™]  ^^'  ^*'* 
not  any  endeavour  made  to  ilav  thefc   fuits  by  the  faid  ftatute;  5.  Mod.  450. 
therefore  having  fo  long  allowed  the  jurifJiftion  of  the  faid  courts,  Canh.  413^4.6^ 
kcazne  now  too  late  to  have  a  prohibition.  4  Com.  Dig. 

496- 
Salk.i64.     Cowp.  ^30.  422.     Dougl.  57S.     i.  Term  Rep.  5^2.    a.  TtrmRep.473. 

And  although  a  prohibition  was  before  granted,  bccaufc  tlie  ir/'-^w^r/^ir be 
ptrty  had  not  notice  to  contradlft  it,  yet  the  Coirt  would  not  S'"'*"^^^  "^--out 
compel  the  party  to  appearand  plead  thereto  (as  is  t!icufi:al  courfe  couawMur«i« 
infach  cafes)  ;  but  upon  motion  granted  a  coNifLTATio.v.  ic9nj\h^tim. 

Vciv.    -•^.       X2.CC,  44.       CrO.JaC.4X9. 


Sir  Randolph  Crew  agci'h^Jl  George  Vernon.  Casf  17 


u 


PON  a  petition  exhibited  by  Rc^er  DoivnSy  vice-chamlxilaln  of  A  commirricn 
Chifttr^  to  the  king,  he  rctcrrcd  the  confideratl on  thereof  to  *^^">«*»"fo'« 
THE  LoHD  Keeper,  calling  to  him  any  of  the  juftices  of  the  ^^[{,5°^^^']^^ 
beiKlics;  who  thereupon  called  JrsricK  Jonls,  Baron  Den-  nJii.,r.  or^- 
HAM,  Justice  Yelverton,  and  Mysf-lf.  f>e(rcs,wa?(be. 

fori-  7.  Jt  2. 

The  folc  qucllion  was,   Whether  a  commifiion  ifTi'ing  out  of  /^'///.  3.  c.  27. 
the  court  oi Chcjler^  betwixt  Sir  Randolph  Ctei(.\  late  Chief  fufticc,  '^•*'-  ^"- '  '^•w- 

ClG«rff  AVrw«,efqnirc,  now  one  of  the  baron.-?  of  the  exchequer,  ^'  ^'Z*  j"?  !?^ 
examine  witneffcs  in  a  cafe  depending  before  the  cliambcrlain  oi^Z^^^hy  ihj'de. 
Clf^,  which  was  awarded  in  Hilayy  Terfn^  22.  Jai\  i.  returnable  mKeofrUkmsj 
I  b  Eafltr  Term  following,  was  well  executed  ?  but  ihe  HepoA. 

The  commiiTioners  began  the  examination  of  their  witriefles  d^r  it  LXw  * 
^n  the  ^%ih  Match  1625,  beinc:  Mondax^  which  was  the  day  after  n'aict  of  fuch 
tfedcmifc  of  King  Jamf.s  and  continued  in  examination  of  di-  demiic,fhjM 
^witncflcs  on  both  fide';  until  the  Fnday  following;  at  which  "^"tbUftlld"'* 
fcy»and  not  before,  having  iiotice  of  the  dcmifeof  the  king,  they    *^  ^"  * 
fecafed,and  returned  aii  what  they  had  done.  ^'^'■»  311- 

Upon  a  motion  to  the  faid  court  oi CheJIer  for  tht  fnppreffingof  *9''- 
^rfe  depofitions,  a^?  examined  without  warrant,  and  before  thofc  ^•****«'-^  »i« 
^had  ndt  any  authority,  it  was  agreed  by  all  iliat,  by  the  demifc 
•fthe  king,  the  commiffion  was  legally  determined  without  any 
*>te,  yet  the  (aid  R$g€r  Downs ^  upoa  view  of  precedents  out  of 

THE 


9*  RJichacflmaS  Tcirrh,  3.  Car.  t.    In  C.  B: 

SiaRANDOLrit  THE  COURT  OF  WARDS,  whcfc  fuch  depofitions  taken  in  11 
c«»w  court  remain,  within  two  days  after  the  demife  of  the  king,  2 
\mcs.  «ccption  taken  for  ftay  df  publieation,  resolved,  **  That  tl 
^'  fhould  fiand  and  be  publifhed  ;"  and,  upon  a  certificate  fn 
the  fix- clerks  in  the  chancery,  that  they  conceived  it  might  ir 
be  done,  ordered,  '^  That  for  the  more  legality  of  the  pi 
•*  ceedin^,  a  ne\^  conimifliori  (hould  ifTue  to  the  ancient  arid  fori 
^*  commifConers  that  they  (hould  examine  as  many  of  the  witne 
"  as  were  alive,  residing  to  them  the  fotmei*  depofitions  and  the 
••  tcrrogatories  ;  imd  if  they  affirmed  them,  then  thfey  fhould  flai 
••  if  otherwifcj  they  fhould  be  fuppfefled;  and  fuch  depofitions 
**  thofe  who  were  dead  (if  any)  inould  ftand,  and  that  theyfho 
*'  examine  any  new  witnefles  upon  the  fkme  interrogatories,  I 
•*  notujpon  others/* 

Whereupon  the  faid  Georgia  Fev9ion\>y  petition  comphiried  to 
kin^,  and  accufed  the  faid  Koger  Downs  of  partiality  ;  and  that 
juflices  of  iaflifc  joined  with  the  faid  Roger  Downs  in  making  ord 
in  this  caufe,  and  thereupbn  obtained  ahoth6r  order  iinder 
king's  hand  to  flay  the  former  proceedings; 

Afterwards  the  faid  Downs  exhibited  a  petition  td  the  kiri^,  I 
gefling  that  the  former  petition  was  fcandalous  to  flie  Court, 
tJie  Juflices,  and  to  himfelf^  whereupon  this  .matter  was  refer 
to  the  examination  of  theLoUd  Keefer  and  rnt  Jijstices. 

And  upon  the  examination  of*  both  petitiohs,  and  hearing  c6\ 
fcl  on  both  parts,  the  LoRd  Keeper  and  all  the  said  Ji 
TicEs  refolved,  and  fo  certified  the  king,  that  they  conceivedf t 
^  order  was  jufl,  and  great  rcafon  that  the  depofitions  fhould  flai 

for  although  legally  the  commiflion  was  determined  by  the  dea 
of  the  king(tf),yctthecommiffionersnothaving  notice  thereof,  a 
having  examined  concerning  the  fame,  they  held,  that  fuch  n 
neflcs  were  duly  fworn,  and  fhould  be  allowed,  efpecially  in  a  co 
of  equity,  where  the  proceedings  be  jure  naturally  and  not  acc( 
ding  to  the  flri£t  courfe  of  law. 

And  they  further  certified,  that  no  inconvenience  could  en 
upon  fuch  proceedings  before  notice  of  the  kiiig^s  demife  ;  bui 
otherwife,  it  would  draw  in  queflion  many  tnals  by  verdifis 
nlji  prius,  and  trials  and  attainders  upon  gaol-deliveries,  whereuf 
divers  have  been  arraigned  and  executed  fince  the  king's  dem 
and  before  notice  thereof ;  a  multo  fortioti  they  held,  that  the  e 
mination  of  witnefles  fhould  fland. 

4.  Inft.  278.  And  they  further  certified,  that  they  approved  of  the  faid  cou 
that  the  witnefles  fhould  be  called,  and  their  former  exaxhinati 
and  interrogatories  tendered  to  fuch  of  them  as  were  alive,  and  to 
^uire  whether  they  approved  of  them,  and  not  to  examine  then 
novo ;  and  of  the  direftion  to  examine  the  new  witnefles  u{ion  the  £1 
interro^tories,and  not  upon  others,  for  then  inconvenience  mi 
eafue. 

{«)  Sec  D0W  7.  Ic  8*  Will.  3«  c.  t7t  f.  %u  and  u  Ann,  c.  I,  C  5. 
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d  laftly  they  humbly  dcfired,  that  to  rcdify  the  credit  of  Sf«  RAwiowa 
Downs  and  the  proceedings  of  the  Court,  his  majefty  would        1^^ 
afcd  to  revoke  his  order  of  reftraint,  and  that  this  certificate,     vsajcon-] 
»  be  made,  might  be  fcnt  into  the  county  of  Derby  to  be  read 
and  that  the  proceedings  might  be  according  to  the  former 
;  yet  forafmuch  as  the  caufe  was  weighty,  that  upon  the  final 
ig  and  determination  thereof,  the  Court  might  be  aiTified  by 
fticcs  of  affifc  of  the  faid  county,  which  is  witliout  prcju- 
>  the  reputation  of  any  of  them  :  and  fo  it  was  certified  ac- 

)n  this  conference  the  lord-keeper- propounded  this  qucftion  Pejjury  any  be 
s:  If  any  witnefles  examined  upon  fuch  an  illegal  commillion  '^^^l^'^^^ 
1  be  perjured,  Whether  they  might  be  punifhed  by  the  Tc^aHa^Z 
Ui  c  .9.  for  that  perjury  ?  Ana  we  all  conceived  they  might;  for  theeximU 
ing  examined  before  notice  of  the  king's  demife,  what  they  natic«.«f  wit« 
IS  legal,  as  the  Books  arc  in  34.  y/Jif,  pi.  8.  s.Edw.  4.  pi.  12.  "«^*  Ahooffc 

«   A     */    o/>  Of      MJ    r  O  T    r  after  ihcctw. 

tennmed  by  the  demlie  of  the  king.— 4.  Com.  Dig.  147. 

Stephens  agahift  Potter.  Casi2S. 

ASE  depending  before  the  lord-keeper,  and  agreed  upon  a  prefennMir^ 
f  counfel  on  both  fides,  and  fet  down  under  tlieir  hands,  i^yt'^^Wnjof 
fhat  Mr.  Tate^  feifed  in  fee  of  the  advowfon  oilfottmj  by  fi^''tTf\''Urf 
rd  let  that  advowfon  and  divers  other  lands  for  years  to  Lord  ,^^7  hecidier 
and  others  for  tlie  payment  of  his  dcbt<;,  and  died  feifed  of  under  ras 
icritance.     Some  of  his  lands  being  holden  by  km^kt-Jcrvice  crfat  «ual 
T,  and  his  fon  and  heir  Zouch  Tate  within  age,  which  was  o^**"^**'®^ 
by  office,  the  king  granted  the  wardfhip  of  body  and  lands  wardi'j'^wt  If 
iaid  leflees,  rendering  rent  to  the  receiver  or  his  deputy  it  be  not  in 
\  forty  days  after  the  t  calls  appointed  for  payment,  with  a  right  of  «w«d^ 
to  be  void  for  non-payment.     The  rent  due  at  Michaelmas^  J^*  ™"'*  **  ••- 
r.  I.  was  arrear,  and  in  February ^  20.  Jac.  i.  the  rent  was  g^f^t^Iai 
)  the  receiver,  and  all  rents  after  duly  paid.     The  church  poft.  592. 
cs  void  during  the  minority  of  the  ward,  and  afterward  the  ^^^^^  ^^5^ 
>refcnts  to  this  church  under  the  great  seal,  and^nder  Cro.  jac.  24J. 

>/tHE  COURT  OF  WARDS,  w/yj//>/0////«r  (<?),    VIZ. Ptf//<r  undcr  3«Com.  Dif. 

i  of  the  court  of  wards,  as  to  a  church  which  appertained  to  *99* 
ig  ratione  minoris  atatis  of  the  faid  ward,  who  firft  obtained 
tion  and  induftion  ;  and  afterward  Stephens  under  the  great  v 

ho  likewife  obtained  inflitution  and  induction. 

I,  Which  of  tliefe  were  parfon  ?  was  the  queftion. 

I,  First,  it  was  agreed.  That  the  king  may  prefcnt  to  any 

I  which  he  hath  in  right  of  wardfliip,  either  under  the  great 
•  under  the  feal  of  the  court  of  wards  ;  but  a  prefentation 
the  feal  of  the  court  of  wards,  if  he  hath  not  right  to  pre- 

II  right  of  the  ward,  is  void,  and  cannot  make  an  ufurpation, 
fc  the  title  to  the  prefentation  is  void,  and  fo  no  prefentation ; 
n  inflitution  without  prefentation  is  void,  as  it  is  held  in 
ii  Cafcj  6.  Co.  29.  b.  and    8.  Jac.  i .  in  the  common  pleas, 

Mitiittd  by  31.  Hen.  8.  c.  46.  and  tenure  to  which  wardlhlp  wis  an  appen* 
^  ^  11.  Car.  2.  c  24.  with  the    dage. 

•  where 


POTTt», 

ARM^  frorti 
tilt  crown  is 
not  vtiV/,  but 
tioidmbli  Oflly, 
iv  non-pay* 
inent  of  the 
rent  tomrding 
to  the  rrfBrva. 
lion. 
foit  173. 

5.  Co.  56. 
Cro.  Blix.  121. 
Moor,  :«95. 
Plowd.  W9. 
DoiigL|9b 


If  the  king's 
n(pit  to  grtnc 
refults  from 
wardfliip  and 
prerogative, 
!^.  Whether 
t|M  grant  fliall 
be  vnder  the 
greatfealorthat 
•f  the  court  of 
Itardi? 

i^5.  Whether, 
if  the  king 
aiake  a  fecond 
preftnution 
^tboiit  men- 


of  th» 

pi.  179- 
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whefeit  wa^  refolved  accordingly,  that  a  prcfeiitation  may  h 
any  feal. 

gicOfNDLV,  It  was  agreed,  That  the  Icafe  for  jeafs  made 
land  and  advowfon  under  the  fcal  of  the  court  ot  wards,  is  i 
folutely  void  hy  the  non-payment  of  the  rent  referved  uf 
faid  Icafc  for  years  without  oifice,  bccaufe  the  rent  was  pay 
the  receiver  or  his  deputy,  which  is  matter  of  faft  in  pais ;  fc 
is  a  difference  betwixt  a  leafc  for  years,  referving  rent  pay 
the  receipt  of  the  exchequer,  witii  fuch  proviios  ut  fupr 
when  it  is  payable  to  the  receiver  or  his  deputy:  for  ih  t 
cafe,  the  payment  or  non-payment  appears  by  record,  and  th 
to  prove  the  non-payment  there  needs  no  office;  but  in  t 
caie,  the  payment  is  to  be  made  to  the  receiver  6t  his  depu 
that  appears  not  of  record,  and  therefore  the  leafc  not  void 
non-payment  without  office^  And  fo,  it  was  faid,  was  the 
tion  \i\  the  Cafe  of  Sir  Mojle  Finch  v.  Throgmorton. 

The  Third  Objection  was,  Admitting  the  leafc  macl( 
wardikip  to  be  void  for  non-payment  of  the  rent  withou 
found,  yet  becaufe  the  king  hath  but  a  third  part  of  this  advo\ 
the  wardlhip  upon  the  ftatute  of  p..  Hen.  8.  c.  28.  againft  Icaft 
for  payment  of  debts,  and  hath  title  to  prefent  to  the  oth 
parts  by  his  prerogjitive,  which  oiight  to  be  under  the  gn 
(for  that  fhall  have  the  pre-eminence  to  be  preferred  in  -g 
Under  which  of  tliefe  feals  it  ought  to  have  been  made  ? 

The  Fourth  Objection  was.  That  forafrouch  as  tl 
fentation  under  the  great  feal,  and  the  prefentation  under  1 
of  the  court  of  wards,  were  both  the  fame  day,  and  the 
ration  under  the  feal  of  the  court  of  wards  doth  not  ment 
firft  prefentation  and  revoke  it,  Whetlier  it  Ihali  be  good  ? 

fonher,  it  fliall  be  void  ? — a.  RolL  Abr.  188.     Dyer,  339.  in  mdt^.      Cro.  J 
Latch.  191.  253. 

But  to  thefe  two  laft  points  no  opinion  was  delivered,  ' 
the  lord-keeper  conceived,  for  the  laft  reafon,  that  the  prefc 
under  the  feal  of  the  court  of  wards  was  void ;  and  he  efta 
the  poflefTion  witli  Stephens^  the  prefcntcc  of  the  kijig  und 
GREAT  SEAI, 
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Caii  t« 


Sir  Edward  Peio  againft  Pemberton. 
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bEPLEVIN.  The  dcfeildant  made  cognizance  as  bailiff  to  Arent-durr* 
^  Humphry  Peto^  Becaufe  that  Humphry  PetOy  his  father,  had  for  life  it  fuf- 
pantcd  a  rent-charge  of  61.  13s.  4d.  to  him  for  his  life,  and  for  pcndcdby  i4» 
torty-fix  pounds  rent  arrear  at  the  Jnymnclatlon  primo  Jaccbl  he  ^'/'^'«o^  • 
diftrained,  and  averred  the  life  of  the  grantee.  ^ihe^llnd^ 

The  plaintiflF  confcfleth  thl^  grant ;  but  that  aftenvard  this  land  *"<!  rvt'i'tt* 
lb  charged  defccnded  to  the  faid  Edii'ardPetOy  who  let  it  to  the  faid  *^!^"  ^Lr'  f 
i&M^AryPf/o  for  five  hundred  years,   \,  Aprils  10,  Jac.  i.  and  that  the  laJe.  ^ 
the  faid  Humphry  Peto  entered  by  virtue  of  the  faid  leafc  for  years,  jj^j      ' 
and  was  poflellcd ;  et  hoc^  ti^c.  '  Hutton,  9^ 

The  defendant  rejoins.  That  after  this  leafc,  and  before  any  part  c<>^*f  ^*' 
of  the  rent  was  arrear,  viz.   16.  Decemher-i  16,  Jac.  r,  he  furrcn-  Cowp!  482!  ** 
dcrcd  dimijponem  pra^d'iilam  of  the  faid  lands  to  the  faid  Edward  Dougl.  50.  58, 
i^'/p,  ^/  ad  tunc  ct  ihtdtm  thelreto  agreed;  ct  hoc^  Isfc.     And  here-  x.TcnnRcp.86» 
tipon  the  plaintiff  demurred. 

First,  It  was  objefted.  That  the  pleading  of  tlie  Atrrender  di^  in  pleading  tbo 
mljliotiis  pnrdi^^j  and  not  of  tlic  tenements,  or  of  all  his  eftate  rurrend-r  of  a 
therein,  was  not  good. — >t'd  v.07i  allocatur  ,  for  the  furrcndcr  of  the  ^^J*'  *^  'l^"^ 
kale  implies  all  his  cftatc  and  intcief^  and  fo  it  is  intended;  and  </r*!^^aforrfIiid. 
although  the  ufual  courlb  is  to  plead  hirrender  of  the  eftate,  yet  it  Plowd.  194. 
is  all  one,  and  fo  much  is  imphcd.  a.  Vcnh  aoT. 

Secondly,  It  was  cbjcftcd,  That  although  he  hath  pleaded  a  In  pleading 
fcrrcndcr,  and  that  the  klTo r  agreed  1 1: crcto,  yet  becaufe  it  is  not  ^firftnJgr  of 
pbded  that  the  Icflor  entered,  the  rent  which  was  fufpcnded  re-  ***^!J,"** 
inains  yet  fufpen Jed  until  the  leffor  enters  or  waives  the  pofTeJlion.  "hat  the  Slbr 
^^(dncn  i-Uocatur  ;  for  whcil  he  pleaded  that  the  lefTor  agreed  to  cncered  after 
tlw  lurrendcr,  it  fiiall  be  intenckd  tii::t  he  entered  ;  and  it  is  not  the  agreement 
tiftialto  plead  a  re-entry  upon  a  funcnder,  no  more  tlian>  when  a  M*  ^"''•^«nj«i 

feoffment  i>  p!caJed,to  plead  liVcrv  and  fcifin  thereof,  becaufe  it  is  JcJ?l  vf!^ 

bi       ,     .     '  ,  '       *  •>  sffwa  mult  be 

be  admitted.  thcwn. 

P;>ft   i6a.     1.  Co.  51.  b.     S.Co.?2.b.     Co.  Lit.  3.     a.  Vent.  207. 

Thirdly,  For  the  matter  in  law,  when  tlic  grantee  of  a  rent  for  if  the  grantee 

.  life  accepts  of  a  Icafc  for  vcars  of  part  of  the  fame  land,  and  fur-  for  life  of  a  rait 

^,    .,  "  accept  a  fci/^ of 

"7 iMd  (rum  the  reverfionefi  and  die  ieafe  is  aficrwardt  lurrcniered,  the  rent  revives.    Ante,  81,  Co 

»-«-n8.   Do«gi.to.  ^ 

m     CRO.CAJL.  H  rctvden 


Sib  E.  Pkto 

againft 
F£MBCRTOIf* 


(«)  zi.  Hm.  7. 

and  45. 

7.  Hen.  6.  ^/.  ». 

1  Co  14$.  b. 
Co.  Lit.  ^38. 
X.  Ljv.  80. 
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renders  the  faid  leafe,  Wliciher  the  rent  remains  fufpendcd  < 
the  years,  or  be  revived  prefently  by  the  furrender  ?  Brampi 
Serjiani,  much  urged,  that  it  is  determined  during  tlic  tci 
years ;  for  if  he  had  granted  this  leafe  over,  it  had  pafled  tb 
inclufively ;  fo  in  this  cafe  where  the  leflce  forrenders,  it  i 
a  grant  to  him  of  the  term,  and  therefore  the  rent  Ihali  not 
vived  2  but  he  agreed,  if  the  leafe  had  been  to  fhe  grantee  • 
rent  upon  condition,  and  the  leflbr  had  entered  far  tlie  con 
broken,  or  had  recovered  in  waftc,  the  rent  had  been  revive 
the  leafe  is  abfolutely  determined  (a) ;  but  here  the  leflbr  is 
theleflee  quaji  hy  his  own  a<51,  and  therefore  it  (hall  not  be  re 
— But  ALL  THE  Court  held,  that  the  rent  was  revived;  1 
the  furrender  and  agreement  of  the  parties  the  leafe  is  abfc 
determined  and  not  /;/  ej/r^  and  none  of  them  can  fay  that 
e/Ji ;  but  a  ftranger  who  is  w  have  benefit  thereby  may  we 
that  it  is  in  effi  z^to  him  ;  but  quoad  the  leflbr  and  leflee  it 
termined,  ana  the  pofleltion  and  interell  is  in  him  \Vithout  ( 
wherefore  it  was  adjudged  for  the  avowant* 


Ca9'  %, 


The  effi^l»  day 
K  in  \r»t  t''C 
Jiril  day  of  the 
Term ;  and  all 
Itgal  aas  ihall 
r«iacfr  to  that 
tfay,  and  not 
the  f$Arf  dig 

K<iuon,  71. 
Yclir.  35. 

t.  Bum.  32. 

jenk.  250. 

Ikticy,  95. 

i.Bl.Rep.227. 

496. 

Cruife  on  Fines, 

54- 

Cilb.  CJfcs,  79. 

tf«Tefinilep.x6. 

a*  Terai  Rep. 


-Case^. 


Anef^ite  li- 
rtiired  to  huf- 
hand  and  wife 
fur4k£trJ«r     . 
rtiatnder  tb  th^ 
fttrvivor  of  thetn 
in  fee,  if  the 
Jbuiband  make 
a  feoffment 
'^tikiiHipicy  is 
J 78.      3U  Roll. 


Standford  agatnjl  Cooper* 

Hilary  ^'ertn,    z.  Car,  i.    Roll  %6j^, 

CCIRE  FACIAS  upon   a  judgment  in  debt,  in  t{Ilary 
*^  22yjac,  1,  againll  one  /////.    The  defendant,   being  re 
terre-tendht^  pleads  a  ftatute  acknowledged  by  thd  faid  Btlly  2 
nuary^  22.  Jac,  i.  and  an  extent  by  virtue  or  the  faid  ftatute, 

The  quelVion  was.  If  this  judgment  fliall  relate  to  the  fii 
of  Hilary  Term y  which  was  tiie  twentieth  o{,  January^  bei 
€[jo\gn  day^  or  only  to  the  twenty-third  of  Jartuafy^  whic 
quarto  die  f  oft  '/  for  if  it  related  to  the  twentieth  oi  January^ 
the  SToign  day,  it  is  precedent  to  the  ftatute. 

And  ALL  THE  Court  agreed,  That  the  judgment  (hal 
relation  to  the  ejfoignday  \  for  in  law  it  is  the  firft  day  of  thcTer 
all  legal  afts  have  relation  thereunto,  and  the  quarto  die  pojl 
day  of  grace,  till  when  for  divers  purpofes  no  party  Ihail  fc 
judiced  for  not  appearing ;  but  as  to  common  intendment, 
relation  to  the  erfbign  day :  wherefore,  being  upon  a  demui 
was  adjudged  accordingly  for  the  plaintiff*  J^/^,  iOO.  an 
34.  i/r«.  6.  20.    22.  Hen.(},  7. 

Biggot  aga'inft  Smyth. 

In  the  Exchequer  Chamhir^ 

T  TPON  a  fpecial  verdift  in  the  exchequer  was  tliis  cafe  tri< 
^  mart  feifed  of  lands  in  fee  conveys  it  by  feoffment  to  1 
of  himfclf  and  wife,  and  to  the  heirs  of  the  furvivor  of  thcra 
hulband  afterwards  makes  a  fcoifmcnt  of  this  land,  and  die 
wife  enters,  and  dies. 

The  queftion  was,  Whether  by  the  wife's  entry  the  fee  fli 
in  her  furvivin^,  fo  as  lier  heirs  (liall  enjoy  it? 

deftroyttS  ahd  the  wife*»  entry  upon  hisdeath  will  not  fupport  the  fee.«^o.  L 
Abr.  796.  l.Co.  134.  b.  R.  697.  7jS.  1.  Lev.  39.  Com.  Rep.  46.  3.  h 
Fcarne*!  £I&y  on  Comingent  Remainder!,  4tb  edit.  7.  434.  457. 


Hikry  temi,  3.  Car.  1.    In  C.  B.  to^ 

1  IT  WAS  ADJUDGED,  That  this  feoffment  of  tht  hulblnd  ^^*^|J'*l 
WLroycd  this  future  contingent  ufe  of  the  fee ;  for  what-  j,  n^c^  ^  m 
cannot  accrue  at  the  time  ot  tlie  death  of  the  party  who  firft  in(tint|  Ibr  tht 
cannot  afterwafds  by  any  aft  be  revived,  but  is  abfolutely  right  ought  10^ 
uifhed.     And  a  writ  of  error  being  brought  in  the  exche-  ^  pwe^toot  to 
liarober  before  the  lord  keeper  and  lord  trcafurcr  of  England,  ^[^^^ 
x)thof  them  lawyers, and  before  the  two  Chief  Jujlicti  Hide  aixi  theref<ir^ 
(CHARDSON,  and  before  Walter,  Chief  Barony  this  judg-  becaure  the  / 
fas  this  Term  affirmed,  as  the  faid  chief  barOn  related  to  mc.    "K^*  •«>f«  to 

the  wife  tto  UM 
t  the  concinpency  happened,   the  rematndtr  was  adjudged   to  be  deflroyed)  and  the  Cafe  tuK 
xn  held  for  bw^     See  alfo  Com«  Rep.  46.     Fearne,  4th  edit,  457. 

Sir  Thomas  Hole  agahji  Sambach*  Cm%%  4. 

^riitityTerm,  2.   Car.  i.    Roll  J ^i. 
LEVIN*    Upon  demurrer  the  cafe  was :  Sir  ffilliofh  Catejhy  k  rent-char^, 
lant  for  life  of  the  manor  of  Lopworth  ;  remainder  to  Robert  ^«***  ■  *«*"^ 
and  heir  apparent^  and  to  the  heirs  males  of  his  body  j  re-  ^***»  *'*2!I* 
r  to  Sir  William  Catefiy,  and  to  the  heirs  males  of  his  body  ;  Jel^fimiirf 
dcr  to  the  heirs  of  the  body  of  the  faid  Robert ;  remaincler  by  ncktre. 
right  heirs  of  the  faid  Sir  fViUiam  Cutcjby.     The  faid  Sir  fVtl-  maihder  man  ia 
tejby  and  Robert^  being  within  age,  join  in  a  deed,  whereby  ^*»'»^oughan 
I  Sir  fVilliam  Catejbj  grants,  and  the  laid  Robert  confirms,  '^^^i^\^ 
faid  avowant  and  his  heirs,  an  annual  rent  often  pounds  by  feoffee  nodcra 
r,  payable  out  of  the  faid  manor  of  Lopworth^  to  the  faid  fine  levied  by 
mt  and  his  heirs,  at  two  Feafts,  vi%.  at  the  Annunciation  and  \***  ^^^^'^  ^ 
6^r/,  with  claufe  of  dif     -•         •         -  -  --     ••'^      ^  .v^:- 

>r  every  month*     Sir  ^^ ^ 

the  faid  manor  to  the  ufe  of  the  faid  William  and  his  hcirii,  ftaot  for  \^ 
ifcofFeth   the  plaintiff,   and  dieth.      Robert  hath   iffue  yet '"^^  the  re- 

roainder  »/•#» 
But  an  avowry 
defendant  avows  for  twenty  fliilllags,  parcel  of  five  pounds  for  pared  of 
Michaelmas  in  the  fccond  year  of  James  the  firft  ;  and  be-  «hc  penalty 
kvo  hundred  pounds  were  due  pio  nomitn  paetue  for  two  hun*  )*»***^"t (hew. 
)nths»  he  avows  for  fifty  pounds  of  this  nomine  pcenrt.     The  j-fcha^  iT 
int  fets  forth  all  this  matter  by  way  of  avowry,  except  the  bad«        ' 
and  fcofFmcr.t  to  the  plaintiff.  ^^^ 

plaintiff,  in  bar  of  the  avowry,  flicws  the  nonage  of  him  Hurt.  96, 
nfirmed, .  and  pleaded  the  feoffment,  and  averment  of  the  ^^^  435» 

;i  this  bar  to  the  avowry  it  was  demurred,  and  argued  at  the  ^o-  Lie.  1%. 

Harg.  edit, 

fole  qu*f>ion  was.  Whether  this  debt  be  chargeable  upon  1.  Term  Rep, 

(fee  ?  becaufe  it  was  granted  by  tenant  for  life,  and  confirmed  73*» 

in  the  remainder  in  tail,  being  w  ithin  a<^c  at  the  time  of  the  ^'i  J**^  ♦**• 

s.  Co.  6ft. 

it  was  agreed,  if  i  rent  be  granted  by  tenant  for  lift,  and 
led  by  him  in  remainder  in  tail  within  age,  that  it  is  ilTuing 
thee(late  for  life  only,  and  merely  a  void  grant  as  tg  tUJ 
dcr;  and  if  the  tenant  for  life  purchafe  t!)e  remainder  or 
>n  and  die,  it  (hall  not  bind  the  inheritance ;  and  al^ 
k  he  had  made  a  feoffment  over,  his  feoffee^  atcer  his  death, 
avoid  it* 

H  :t  BvLt 


:  two  V  eaits,  viz.  at  tne  /innunaatton  and  *"*  ^"'■'^  "»^ 

liflrefs,  and  nomine  pa^n^  of  twcmy  fhil-  l'^**?'*  ^'^I"- 
urn-       r^  .  n  1    r^  i     .  *    *  ^  ^  fant  in  remaiii- 

r  William  Latcjly  and   Robert  jom  ni  a  ^^  ifiheie- 


I04 

SU  T.  KOLT 

Sambacb. 


An  avowry  for 
part  of  a  nnt 
or  ptnalty  is 
bad,  unless  it 
ihew  liow  the 
remainder  was 
difcliatgtd. 
Folt.  1 37.  436. 

ao.  Edw.  4.  fl 
Cro.  £liz.  22. 


Hilary  Term,  3.  Car.  r.     InC.  B. 

But  here,  bccaufc  he  that  made  the  grant  is  not  only  tenant  fc 
life,  but  bath  a  remainder  in  tail,  and  after  that  a  remainder  infei 
the  rent  is  iiTuing  out  of  all  his  eftatcs  ;  and  although  it  was  voi 
as  againft  R.bcrt  the  fon,  who  was  next  in  remainder  in  tail,  whi 
confirmed  it,  yet  forafmuch  as  this  eftate  tail  is  barred  by  the  fine 
and  tlic  liniiiation  thereof  to  the  ufe  of  him  and  his  heirs  wh( 
granted  the  rent,  and  the  plaintiff  being  in  as  feoffee  to  him,  th( 
Court  inclined  in  opinion  for  the  avowant's  right  to  the  rent;  fb: 
the  ellate  tail  being  barred,  that  privilege  Ihall  not  extend  to  tb( 
feoffee,  for  he  comes  in  under  all  tlie  ellates  of  the  feoffor,  wtK 
granted  the  rent-charge,  and  therefore  fhall  hold  it  charged. 

But  becaufe  the  avowry  was  for  twenty  Hiillings  parcel  of  fiTi 
pounds,  and  the  fifty  pounds  was  parcel  of^the  two  iiundred  pound 
penalty,  and  he  did  not  Ihew  that  the  refidue  of  the  penalty  wa 
difcharged,  therefore  it  was  held,  that  the  avowry  was  ilU  ac 
cording  to  20.  Edu\  4.  c  2.  48.  Edw,  3.  c.  3.  and  fo,  without  rcgan 
to  the  matter  in  law,  it  was  adjudged  for  the  plaintiff,  upontbeift 
fufEciency  of  the  avowry. 

2.     48.  £<^w.  3. //.  3.     Uycr,  65.     Luiw.  535.     Huttrn,  96.    2.  Lev.  4.     Moor,  x;! 
Yclv.  5.    i.Bulft.  49.    Ld,  Ray.155.  6^4     2.  Eipin.  Dig.  18.   See  ii.'Geo.  c.  9.  f.is 


Case  5. 

The  dignity  of 
karonei  is  noc 
within  the  pro- 
Yifion  of  ' 

for  there  was 
1)9  fuch  title  at 
the  time  the  a€t 
was  marift. 

Port.  371. 

Hob.  129. 
Cro.  Jac.  482. 

1.  Sid.  40. 
Lit.  Rep.  81. 

2.  Hawk.  P.  C. 

12.    270. 


Caii  6. 


Special  plead- 
ings in  jnart 

Hetley,  17. 
Hutcon,  96. 


Sir  Simon  Bennct's  Cafe. 

T^EBT  upon  an  obligation.  The  defendant,  in  abatement  0 
•*^  the  wri^  pleaded,  that  the  plaintiff /)w/y  darraign  continuunce  wa 
made  a  baronet;  and  it  was  thereupon  doubted  whetlier  the  wri 
fbould  abate,  for  that  the  ftatute  of  i.  Edw,  6.  c.  7.  recites  the  dig 
nities  of  dukes,  earls,  vifcounts,  barons,  juftices.  of  both  benches 
and  ferjcants  at  law,  but  mentions  not  baronets,  whereby  i 
lecmeth  it  was  not  a  dignity  known  at  the  making  of  that  ftSltiite 
but  if  it  were  a  dignity  then  known  and  omitted  out  of  the  fa« 
ftatute,  THE  CoiTRt  then  held  it  to  be  out  of  the  ftattitc.  Buti 
was  then  doubted  by  the  Court,  Whether,  if  it  were  a  dignit] 
created  after  the  ftatute,  the  faid  ftatute  fhould  in  equity  extern 
thereunto?  And  the  Court  direfted,  that  the  plaintiff  fliouk 
demur  thereunto,  and  upon  argument  it  Ihould  be  rcfolvcd  ;  b* 
in  regard  it  was  only  in  abatement  of  the  writ,  and  it  would  h 
but  2i'refpondc5  oujler  though  adjudged  for  the  plaintiff,  the  plain- 
tiff  thereupon  offered  to  bring  a  new  original,  and  the  defendan' 
;confented  to  appear  ^r«/;i  ther^rto,  and  plead  in  bar^  and  fo  thcfi 
doubts  were  left  undetermined. 

Lady  Chich^fley  iTo-y/'/zThomfon  and  the  Bi&op  of  Ely- 

Eajtcr  Term,  2.  Car.  I.    Roll  302. 

QUARE  IMPiiDlT  to  prefent  to  tlie  chuVch  of  mmfle;  aiM 
^^counts,  That  Sir  Thomas  Chkbejley  was  fcifed  in  fee  of  the  ad- 
Vowibn  of  the  church  of  IVimpk^  as  of  an  advowfon  in  gro6 
and"  prcfented  Afcu Jhall^  and  died  feifed,  which  defcendcd  t< 
Sir  Thomas  Chkhcjlty,  tlie  liufband  of  the  plaintiff,  Who  upo' 
the  20.  March,  )i,Jnc.  i.  by  indenture  granted  it  to  Thet^ 
Eaj}  and  anothtr  in  fee,  to  the  ufe  of  the  plaintiff  for  h^' 
jointure,  and  after  to  the  ufe  of  himfclf  in  tail,  and  afterward 
died  feifed.  The  church  becomes  void  by  the  death  oi  MarJhaU 
wherefore  it  belonged  to  her  to  prefent. 


Hilarj^  Term,  3.  Car.  1/    In  C.  £•  105 

The  biftiop  dies  pendent  the  writ.  The  defendant  pleaded.  That    ^  ^^^  ^"»- 
hcisfkirfona  imparfinata  o£  the  faid  church   ex frafcntatione  reps  \      ^^^^aina 
andflicws,  that  Sir  Thomas  Chlchefley^  the  plaintiff's  hulband,  died  Tmomsojt,  fcc 
feifed  in  fee  of  the  advowfon  of  f Pimple  ^  as  of  an  advowfon  in  grofs, 
and  of  the  manor  of  Pre/Ion  in  the  county  of  Cambritlge^  holden  of 
the  king  by  knight-fervice  in  capiu^  and  thev  defcendcd  to  Ihomas 
Qnchefleyj  fon  and  heir,  being  of  the  age  of  two  years  ;  and  that 
an  office  was  found  before  tlic  cfcheator  of  tliat  county  by  a  writ 
ddlem  claufit  extvcmum^  whereby  this   tenure  and  defcent  were 
found,  whereupon  the  king  was  feifcd,   and   prefentcd   the  de- 
fendant, who  was  inftituted  and  indufted  ;  AEsqUE  iioc,  that  the 
laid  Thomas  ChlcheJWy  granted  the  faid  advowfon  to  Thomas  Eaji 
and  the  other,  ^praut^  Qc. 

The  plaintiff  replies,  \iuod  non  hahctur  aliquod  tale  rccorJttm  de 
wpiljitione  \  and  it  was  thereupon  demurred. 

The  First  Exception  was  tal';en  to  the  bar,  becaufe  he  faith  I"  1^'*  i^ptdit 
dot  he  is  parfomt  imparfofiata,  and  doth  not  fay  tempore  unpitraUonis  ^^^^}'^^  oipar^ 
kevts, — Sed  nofi  ailciiitur  ;  for  it  is   interred  by  ti:e  writ  brought  ne^^  no^^^l^j 
Jgainft  him:  and  if  he  he  par/on  mparfonee  before  the  plea  pleaded,  umfnrt imf>ttra» 
itfufficeth  ;  and  divers  precedents  were  cited  in  the  New  Books  of  ''«•'*  ^''«v«  > 

Entries,  fol.  404.  40;-  407.  to  that  purpofe.  ^"""^  ^**?  ^«- 

^^^    T   J    -T    /  I       r  fendaiit  is/«  be- 

fore plea,  k  is  fufficienr. 
Secondly,  It  was  argued  at  the  bar,   that  this  replication  of  Jn  what  c«fcf 
traverfing  the  inquifition  is  not  good,  for  there  never  (ball  be  a  a  traverfc  *^o« 
tmerfe  upon  a  traverfe.     But  where  the  traverfe  in  the  bar  takes  ^y^"*^^^*  or 
from  th^  plaintiff  the  liberty  of  his  aiHon,  for  the  place,  or  time,  or  10  the  In*' ^^* 
orfuch  like,  there  the  plaintiff  may  maintain  his  aflion  for  the  duccmem  of 
place  or  time,  and  may  traverfe  the  inducement  to  the  traverfe,  a  tiavcrf.-,  fliail 
and  needs  not  to  join  with  the  defendant  in  the  traverfe,  but,  at  *>c«"<>wtd. 
Im  pleafure,  may  do  the  one  or  the  other.     But  when  the  induce-  p"^!***  ^^ 
oicxit  is  made  and  conclndcd  with  a  traverfe  of  a  title  fliewn  by  the  ^      ^^^*  ^ 
plaintiff,  there  the  plaintiff  is  enforced  to  maintain  his  title,  and  jonjj  ^',5     g^ 
not  to  traverfe  the  inducement  to  the  traverfe.     /Vc  10.  Edw,  4.  Yclv.'225. 
3.  y  49.     1 2.  EdiL\  46.    2.  Rich.  7,.  *'  title  IJfuc,''  121.    DyiTy  IO7. —  Salk.  91.  510 
And  of  this  opinion  was  the  whole  Court.  f^^*^'*  349« 

_  Strange,  117. 

CfcLir.  182.  303      Hob,  1C4.  154.     Mcor,  33:.  42^^.  >'•  ;.     Vaugh.  62.    Poph.  iot.  Lut.1458.1030. 
C«h.99.     J.  Saund.  xi,      1.  Ltv.  192.     2.  Lev.  112.      Cro.  Eliz.  671.  890.     Cro.  Jac.  86. 


Thirdly,  It  was  rcfolved,  th:it  forufmuch  as  two  titles  are  in  fuan impedif 
comprifcd  in  the  bar  for  the  king,  vi%.  the  dying  feiied,  the  heir  ^edarjng ttuii 
within  age,  and  the  tenure  in  chivalry,  wlicrcby  the  wardlhip  is  J^i-^.*^**"^ 
»cfted  in  the  king,  and  a  title  to  picicnt  without  office,  that  there-  Jrcfoitcd^-c 
fore,  in  the  replication,  they  both  ought  to  be  arifwcrcd,  and  it  is  if  rhe  dcfcndtni 
^tfufficient  to  traverfe  the  infiuintion,   but  Ihc  alfo  ought  to  al ledge  title  in 
W  anfwcrcd    to  the   tenure,    and    to  the  defcent    allcdged    of  ^^^,  ^^f^  ^J  '"- 
:  tbc  manor,  if  the  defendant  had  relied  upon  them  ;  but  becaufe  ^rav^fc"*^*"** 
■ftc  defendant  did  not  rely  upon  them,  but  made  them  induce-  fci fin,  the  plain, 
'tents  to  the  traverfe  of  the  grant,  which  is  tlie  plaintiff's  title,  tiff  cannot  tra- 
ft»t  title  ought  to  be  maintained,  and  not  to  travetfe  the  induce-  ^«f^«  «hc  inqui- 
liciits  to  that  traverfe:  wherefore  for  thefe  caufes  it  was  adjudged  ^»'»on»  *>"« nmil 
for  the  defendant.     Fide  37.  Ilni.  6.   pL  6.      24.  Edw,  3.    pL  27,  ^;Jndirc''^ 
•4i  Edw.  3.  pL  25.     ^O.  £l/v4'.  3.  />/.  1 1 .      9.  Hen.  6.  pi.  37.  ^o.  Lit.  ^%^ 


r 


Moor,  428.      Ho'n  104,      Poph,  10 1.     I'Ut,  143^,^16^2. 

H  3  Joluvi 


io6 

CAtt  7« 

fC  a/mM  ttm€rt 

die  inteftatc,  the 
ordinary  is  com- 
pellable to  grant 
adminifVration 
d4Jureo(  her 
goods  and  chat- 
fcls  to  her  hof- 
^nd  or  bis  re- 
pieftncatives. 

Janes  i7S« 
Co.  Lit.  351.  a. 

1.  RoU.  Abr. 
910. 

Moor,  871. 
4.  Co.  51.  b. 
Dyw,  i$c. 

2.  Sid.  409. 
J.  Satk.  %i. 
I.  Peere  Wins* 
381, 
icrange,  891. 

rxitw  1118. 
I^.Atk.  5  id. 
».B|.Cofn.$04. 
|.Cois.Pt|, 
•41^ 
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Johns  againft  Rowe. 


T1PON  a  commiffion  to  Jones,  Juftice^  Whxtlock^  Juftio 
^  Yel VERTON,  lufuce^  and  Myself,  and  to  four  other doftor 
of  law,  in  an  appeal  of  adminiftration  committed  by  Sm  Henr^ 
Martyn  to  Anne  Rovjc^  niece  to  Elizabeth  Jobns^  late  the  wife  ol 
Ko'jer  Johns^  the  huHrand  pretended  that  of  right  it  belonged  te 
him,  and  not  to  any  of  his  wife's  kindred  ;  and  it  was  divers  timcj 
debated,  as  well  by  common  lawyers  as  by  doftors  of  the  civil  law. 

Jones,  Whitlock,  and  Yjs,L\hKroN^^Jufticesy  rcfolved,  thai 
of  right  the  adminiftration  ought  to  be  committed  to  the  hufband 
and  not  to  any  of  the  wife's  kindred,  by  the  ftatutc  of  ^^.EJw^i 
c.  II.  as  to  the  moft  faithful  friend;  ?or  as  it  bclongeth  to  th( 
wife  upon  the  hulband's  dying  intcftate,*  fo  it  bclongeth  more  pro 
perly  to  the  hufband  upon  the  wife's  dying  inteftate:  but  the] 
agreed,  that  the  ftatute  of  21.  Hen.  8.  c.  5.  doth  not  extend  t( 
compel  the  hufband  to  take  adminiftration  ;  for  that  is  apenallaw 
and  extends  only  to  the  wife  and  kindred,  and  nt)t  by  equity  tc 
be  extended  to  the  hufband.  And  for  their  opinion  they  rcliw 
upon  4.  Ca.  CI.  b.  Ognefs  Cafe,  that  the  adminiflration  of  the  good 
or  the  wife  bclongeth  in  right  to  the  hufband. 

But  I  doubted  thereof,  and  was  of  a  contrary  opinion  :  forth 
faid  book  doth  not  give  any  reafon,  nor  ihew  anv  audffrityt( 
maintain  it ;  and,  in  reafon,  the  hufband  is  not  to  have  it  dejun 
but  it  \%  in  the  power  of  the  ordinary  to  commit  the  adminifiratioi 
to  him  or  to  the  wife's  kindred  ;  for  if  he  oughrto  hzytxldejurt 
be  would  never  fuffer  the  wife  to  make  any  will  for  the  advance- 
ment of  the  children  by  another  hufband,  or  for  her  kindred ;  an< 
the  wife  without  the  hufband's  ailent  cannot  make  a  teibiment 
but  by  his  ailent  Ihe  may  make  him  executor  for  things  in  a£UoD 
as  debts,  or  des  biens  a/port  before  the  coverture  ;  f9'it  i|  his  (k' 
iault  if  *(he  die  inteftate.  Alfo  the  wife  is  to  be  intended  to^  ad- 
vanced by  her  hufband,  and  to  have  by  the  cxx^'^rxx  nationabiln 
farttm  honorum  {a)  ;  therefore  he  is  not  in  /uch  degree  as  his  wife 
and  he  is  not  de  jure  to  have  the  adminiftration,  but  the  ordinal] 
may  commit  it  to  him  if  he  pleafe,  or  he  may  refufe ;  and  no  aj>^ 
peal  l|es  if  the  adminiftration  be  not  committed  to  him,  for  iti 
merely  at  the  ordinary's  difcrction.  And  of  tliis  opinion  were  tb 
civilians. 

But  afterwards,  the  faid  three  Justices,  5n  my  abfence,  r< 
folved  for  the  plaintiff  (^).     f^ide  4.  iHen.b.  pL  31.      12.  Hen. 
pi.  24.    9.  Co.  38.    34.  Hen.  6,  pL  14.    aj.Hen.  8»  pL  z6.  39.  HeK' 
pi.  27.     18.  EdW'  4.  />/.  II. ' 

(a)  By  2  2.  and  23.  Car.  2.  c.|o,  (he (halt         (^}  By  29.  Car,  z,  c. ).  thehuibindil 

bave  a  tbirtl,  if  there  be  children  'j  if  not,  a  ^hav«  adminlAratioo. 
Ili^iety  of  her  huiband*s  perftMial  ef^ate. 


Case  8.     Sir  William  Crayford  affaiftfi  Sir  Robert  Crayford,  Execuc 

of  William  Crayford. 

Hilary  Term,  2.  Cac,  I.     Roil  z\\%. 
What  (hall  be     pOVEN ANT.    Whereas  the  tcftator  covenanted  with  the  plai 
l^fo^u^aud  ^*^'  '^'^^^  ^^'^  '"^"^''  ^*'  Rid^way,  which  he  afTured  to  t 

fnde^d!rnt      F^^'^^^*^  ^P^^^  ^^^  marriase,  was  of  the  value  of  three  hundr 


Hilary  Term,  3.  Car.  i.    In  C,  B.  107 

ds  yearly  ;  he  faith,  that  in  truth  it  is  but  of  the  yearly  vahie  Si*  w.  Crat- 
;ol.    The  defendant  pleaded,  That  the  faid  manor  was  of  the      '***'*. 
of  300L  yearly  at  the  time  of  making  the  faid  indenture,  fe"  ^^^  ^"ctAT- 
nformam  it  effeffum  Indenture  fradieia  \  and  upon  this  tliey      ,oii«. 
It  iffue,  and  the  jury  find  a  fpecial  verdift,  v/z.  The  inden- 
erbatim^  as  the  plaintiff  dcclareth  ;  wherein  tlic  teftator  cove- 
1  to  ftand  feifed  of  that  manor,  in  confideraiion  of  marriage, 
ufeof  the  plaintiff  and  the  heirs  of  his  body ;  and  covenants, 
e  was  feifed  of  the  faid  manor  at  the  date  of  the  faid  inden- 
)f  a  lawful  eftate  in  fee,  notwithftanding  any  aft  done  by  him 
r  of  his  anceftors,  and  that  no  reverfion  or  remainder  was  in 
ng  or  any  other,  and  that  the  faid  manor  was  '*  then  of  the 
ual  value  of  300I.  per  annum  ;'*  and  that  the  plaintiff  and  his 
(hail  enjoy  according  to  the  limitations,  diicharged  and  faved 
efs  from  all  incumbrances  made  by  him  or  any  of  his  an- 
J.     And  further  they  found,  that  this  manor  was  but  of  the 
of  oiioL  per  amtum  at  the  time  of  the  faid  indenture,  and  no 
and  that  the  teftator  had  not  done  any  aft  to  impair  tlie  faid 
;  and  if  fuper  totam  materiamj  tffc. 

'h€  fole  queftion  was,  Whether  this  covenant  for  tlie  value  Cro,  Jtc  644. 
is  upon  thcfirfl  part  of  the  covenant,  that*' notwithftanding  Cro«  J£W«.  44- 
aft  made  by  the  teftator  or  his  anceftors,"  or  if  it  were  an  ^V^^s' 
te  and  diftinft  covenant  of  itfelf  ?  Cowp*  lt\. 

i  upon  the  iirft  argument  the  Court  resolved,  that  it  i>o«5i-»7-7^ 
1  ataiblute  and  diftinft  covenant,  and  had  no  dependence 
the  firft  part  of  the  covenant.     Fide  27.  Ben.  8.  pL  29.    7.  (tf 
t.    Dyer^  240.     I.  Saund,  58. 

Sands  agaiuft  Trevllian,  CAtio. 

.OR  of  a  judgment  in  the  common  pleas  in  debt,  where  the  An  attorney 
aintiff  fued  the  defendant,  Becaufe  he  retained  him,  being  an  '"^y  bring //**r 
ey  m  the  common  pleas,  to  profecute  fuch  a  fuit  in  that  court  J"  \^''tl^*^ 
a  one  Sims  and  fVorlich^  and  defigned  him  to  be  attorney  for  ^Ix.  on  a  *»i- 
hy  and  agreed  to  pav  him  his  fees  ;  and  fhcweth,  that  he  laid  wiT^  by  one  imiii 
much  in  that  fuit  for  IP^orlichy  and  that  the  defendant  had  topiy  Ai«  for 
lid  him.     Upon  nil  debet  pleaded,  the  verdift  was  found  for  »»'f>n«<»  <*<>««  »■ 
amtiff,  and  judgiijent  given.  ^^^^^  ^^j^ 

e  error  affigned  was.  That  an  aftion  of  debt  lies  not ;  for  the  ^^y  *»«•• 
lant  is  but  a  folicitor,  and  there  is  not  aiiy  coniideration ;  '*®^*  *^'  '9^- 
is  maintenance  in  him  to  folicit  fuits*     ^2.  Hen.  6.  pL  2C.  l"^^!!^^  ^* 
^•6.^/.  16.  C«,.JacrT>o- 

lONDLV,  Although  the  defendant  be  fuablc  for  this  retainer,  «.  Com.  Dig, 
ought  to  be  in  an  aftion  upon  the  cafe  in  an  etffumpjit^  and  ^V^  «     g 
I  debt ;  for  there  is  not  any  contraft  betwixt  them.  i!TcrmRq>.ti' 

1  concerning  this  point  the  Court  doubted,  and  would  ad- 
licreof(tfj.  (4)S-e|ioft. 

193.   the  judsmeni  of  the  Court  in  chit  Caff. 
See  3.  Jac.  x.  c.  7.     ft.  Ceo.  i.  c.  23. 

H  4  1t*l« 


Eafter  Term,  '^ 

4.  Car.  I.    In  the  Common  Pleas, 
Sir  Thomas  Richardfon,  Knt.  Chief  Jujiice. 

Sir  Richard  Hutton,  Knt.         -1 

&r  Francis  Harvey , /r«/.  1      ^  ^. 

Sir  George  Crokc,  Knt.  \      •/^/'^^^• 

Sir  Henry  Yelverton,  Knt.        -* 

Sir  Robert  Heath,  Knt.  Attorney  General. 

iS/r Richard  Sheldon,  Knt.  Solicitor  General. 


Mynn  againfi  Coughton  and  his  Wife.  Cah  1. 


i  CTION  ON  THE  CASE.     Whereas  the  plaintiff  had  re-  If  a  defendant 
A    covered  a  debt  of  thirty  pounds -againft  T,  D,  and  did  be  rcfcued  aficr 
^  thereupon  fue  '     "  .  .      .   .     .  ....    u.        1 

id  it  to  the  fhcriff  \  ' 


le  forth  a  capias  ad  fatisfaciendum,  and  deli-  ^'"J  ^^^T fa 
of  the  county  of  Cambridge^  who  had  arrefted  "he^puintlff  ' 
taken  him  in  execution  by  virtue  of  the  (aid  writ ;  that  the  may  have  an 
ndants  had  rcfcued  him  out  of  the  faid  execution,  by  means  aaien  for  the 
:rcof  he  went  at  large,  and  cannot  lincc  be  found,  fo  as  tlie  »«»«f"^ance 
ntjff  is  defrauded  of  bis  execution.  *^^"ll. 

Fpon  vcrdifl.  found  for  the  plaintiff,  it  was  moved  in  arreft  of  Ante,  75. 
picnt,  that  an  aftion  on  the  cafe  lies  not  againft  the  defendant  ^°'**  *4fi- 
diis  refcous  by  the  plaintiff  who  recovered,  but  his  remedy  is  Hetiey,  95. 
nil  the  Iherifrin  debt  or  aftion  upon  the  cafe,  and  the  fheriff  ^"»^n>93-9«- 
ht  to  have  this  aftion  againft  the  refcouffors  ;  for  there  is  not  .gg'. 
reafon  tMe  defendants  mould  be  twice  puiiiflied,  as  they  fhould  3.  Cc  54. 
be  plaintiff  fhould  maintain  this  aftion  againft  them.  Moor,  597.660. 

[UTTON  and  Yelverton  were  of  that  opinion.  baHcTs.  ^*  ** 

ut  Richardson,  Chief  Juftke^  Harvey,  and  Myself,  held,  i.  Com.  Dig. 
:  the  aftion  well  lies  for  the  plaintiff;  for  he  is  the  party  who  *®^      p. 
I  the  lofs,and  to  whom  the  injury  was  done  ;  wherefore  in  rea-  ijg.^"**    *** 
he  ought  to  have  the  aftion,  and  not  be  inforced  to  foe  the  1.  Efpin.Dtg. 
iff,  for  perhaps  the  iheriff  is  dead,  and  then  no  aftion  lies  3^4- 
ift  his  executors:  wherefore  it  is  juft  that  the  plaintiff  Ihould 
his  eleftion  ;  and  if  he  recover,  the  parties  may  plead  it  if  they 
cd  by  the  fheriff,  fo  as  there  is  not  any  danger  of  being  double 
jed.     Wherefore  it  was  adjudged  for  the  plaintiff  (a). 

See  z.  WiH.  ft  Mary,  c.  ^.    f.  4.     goods  diflrained /or  rent  may  recover  treble 
the  party  grieved  opon  refcous  of    damages,  &c. 

Ifeham  againjl  Morrice.  Case  %. 

ECTMENT  by  the  plaintiff,  leflee  of  the  earl  of  Kent^  againft  -^.  being  tenant 
the  defendant,  tenant  to  the  earl  of  Pembroke,    Upon  evidence  ^^^  ^^^  ®^* 
5  bar,  it  was  held  by  all  the  Justices,  Whereas  Edward  JJ^^^^indcTto  i? 

»  parts    in  three  parts  for  life,  remaincfer  to  B,  of  the  third  part  in  tail  male  ;  a  recovery  fuf.' 
ly  B»  of  all  her  moiety  pan  and  purpart  in  the  faid  manori  ts  good,  not  only  for  the  moiety  of 
•d  par* but  Cor  tbs  third  part  alfo.r-S.  C.  Hetl.  81.  Co.  Lit.  46.  b.  ^7.  b.   Cowp.  379.     i.  Tenq 

fori 
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Is  Mr  AM  ^^^/  of  Salop  was  tenant  for  life  of  the  manor  oiAlvctonxn  the 
MoHTcE.  ^^^tafford\  rcmainderto  Grace  lady  Ckindijh\i\%{\^^x^  of /«< 
thereof  in  three  paits  to  he  divided,  for  life;  tlie  remainder 
third  part  to  the  faid  Gmce  and  the  heirs  males  of  her  body  ; 
iwindcr  over,  he.  and  (he  bv  indenture  inrolled  bargain 
fold  to  tlie  faid  Edivard  all  her  moiety  part  and  purparty 
faid  manor,  and  covenants  to  fufFer  a  recovery  for  further  aifi 
which  is  had  accordingly,  and  Grace  made  the  vouchee  , 

First,  That  this  was  a  good  recovery  of  tlie  intire  thir 
and  not  of  the  moiety  of  tlie  third  part,  as  it  was  ftrongly  u 
the  bar  it  (hould  be. 

A  recoireryjbr       SECONDLY,  That  if  one  hath  intcrell  only  in  the  third 
a^rcaffr  por-     ^  manor,  and  fufFer  a  recovery  of  the  moictv  of  the  mano 
ti«n  01  a  manor  j  r    \i        i  •    i         ^ 

than  the  party    g^^^  ^^  ^^^^  ^'^»rd  part. 
has,  is  good.     2.  Co.  4.  b. 

A  void  kafe  is  THIRDLY,  7  hat  where  one  makes  a  leafc  for  years  of  la 
good  by  eftop.  indenture,  and  hath  notliing  in  the  land,  and  afterward  pure 
pel,  if  tliekflbr  tlic  land  and  aliens  it,  although  it  be  a  good  Icafc  for  ye 
beritana-**bu?"  ^^^PP^^  againft  him  and  his  alienee  bjr  way  of  pleading,  an 
the  jury  may  ^^^^  them,  yet  it  fhall  not  bind  the  jury,  but  they  may  fii 
find  the  fadv.  truth  ;  and  if  they  find  the  truth,  the  Court  ihall  adjudge  itt 
c.  Lit.  217.     voidleafe. 

352.     i.Co.  4.  b.     4.C0.  53.a«     Owen,  96.     Cro.  Eliz.  140.    z.  Leon.  206.     Pollexf.  67. 
Dig.  a78.      5.  Com.  Dig.  158.     i.  SaJk.  Z76. 

Jnrollmentof  FOURTHLY,  That  wheic  bargainee  by  indenture,  after  tl 
bargain  and  falc  fcalinff  of  the  indenture  and  before  the  mroliment,  lets  the 
will  not  make  j^,^ J  ^^  years,  and  afterwards  the  indenture  is  inrolled  within 
ieife^MlS.^"^  months,  yet  the  leafe  is  void,  and  the  relation  of  the  inro: 
Foil.  218.'  fl^^'l  ^^^  make  it  good. 
Cro.  J4C.  52.     Hob.  156.  220.     Garth.  1 7S.     t.  Burr.  722.     i.  Com.  Dig.  541.       « 

Cthui  uttruft  Fifthly,  That  where  one  is  leflce  for  years,  and  affign 
01  a  term  pur-  ^'s  leafe  in  truft  for  himfclf,  and  afterwards  purchafetli  the 
chafes  the  tnhe-  ritance  and  occupies  the  land,  and  tlien  levies  a  fine  with  p 
ritancc,  and  mation^  and  the  truftee  doth  not  claim  his  leafe  within  tl 
T*/*/  *fo**  years,  this  fine  ^nd  non-claim  fhall  bar  the  intercft  of  the  tr 
vMrsaie  barred.  ^^^  ^^  ^^^  levied  the  fine  hath  the  polFeflion  by  reafon  of  the 
and  this  truft  is  included  in  the  fine,  and  the  truftee  not  n 
Carth!  82.*ioi.  claim,  his  iritcreft  is  barred  thereby. 

riow.  374.  I.  Vent.  56.  8f.  a.  Vcnr.  329,  i.  Sid  458.  Hardrcs  401.  i.  Lev.  270.  3.E 
^45?.      I.  Wilf.  24"s.     Ch.Rcp.  51.    Arobl.  Rep.  699.     R.  6.  2J0. 352.  431.     Cruifc  on  Fines 

It  a  man  bar.        SIXTHLY,  That  whcrc  one  by  indenture,  in  conliderat: 

gain  and  fdi  rnonev,  bargaineth  and  fclleth,  demifeth  and  granteth,' lai 

**"^  f"*"  y""'  years/  and  the  next  day  after,  by  indenture  recitiiig  that  grai 

thc^vc"non"  demife,  grants  the  revcrfion  to  divers  ufes,  the  leflee  attorn; 
if  the  bargainee  a  good  grant  of  the  rcverfion,  although  there  were  not  any 

attorn  to  the  that  the  bargainee  entered  before  this  grant  of  the  reverfion,  < 
granicc,  it  is  a  ^j^g  barc;ainor  waived  the  pofleflion ;  for  the  leflee  Ihall  b 

i^rev?r"onI  i"^S«^  '"^  '^'-'^"^^  pofTcffion  by  the  ftatute  of  27.  Hen.  8.  c. 

although  the'  uffs,  and  the  revcrjion  is  immediately  divided  from  the  pofll 

bargainee  had  and  he  hath  a  good  reverlion ;  but  in  cafe  of  a  leale  for  y< 

not  entered.  xh^  common  law,  until  the  leflee  enters,  or  the  leflbr  wai^ 

roiU  400.  pofleflion,  the  reverfion  is  not  divided,  nor  pafl[eth  by  the  wc 

604.  "^      ^  '*  grant  of  a  reverfion. 

5.  Co.  124.  h.  Co^Lit.  X47.  b.  2:0.  a.     a.  Vent.  35-     a.Bu;T.  ji%. 
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Eaton  agatnji  Ayloff  and  his  Wife.  Cam  j. 


•*and  diat  AyUfwortb  had  lain  with  Ayloff* %  wife;**  and  for  thcfc  het^  ana  not 
de&matory  words  he  fued  there.  a  defamatioo 

And  bccaufc  it  was  ^edged,  that  for  thefc  words,  being  but  ^JJjjJJJSj*^ 
words  of  fpleen,  prohibitions  had  been  ufually  granted,  day  was  court,  unkft 
tberenpon  given  until  this  Temi  to  (hew  caufe  why  a jprohibition  accompniti 
Aoold  not  be  granted;  and  divers  precedents  were  ihewn,  that  bj^chwf* 
for  calHng  one*' cuckold"  or  **  whore  "  prohibitions  have  been  JjJJ^'IJ^^^ 

Panted.  S€4lfmfr9.  * 

But  now  upon  advifetnent  all  the  Court  agreed,  that  no  ^^'  339*  4s*- 

Cdbibition  fhould  be  granted,  but  that  the  fpiritual  court  (hould  Hetii^,  74. 
ve  jurifaifiion  thereof:  for  although  they  held,  that  there  ought  *.Roli  Ab.  t^y. 
not  to  have  been  any  fuit  for  the  firil  words,  they  being  too  ge-  *•  *^*  ^3-  ^ 
ACiil,  yet  being  coupled  with  a  particular,  (hewing  that  the  wife  rT^^' 
oommitted  fuch  an  offence  with  fuch  a  particular  perfon,  they  are  i/sid.  141. 
not  now  general  words  of  fpleen  in  common  and  ufual  difcourfe  433. 
and  parlance ;  but  they  held  it  was  fuch  a  defamatioi>  as  one  is  i.vcnt.6x.»a©. 
fubJe  for  in  the  fpiritual  court :  whereupon  the  prohibition  was  5'JJ^  g^J^* 

^'^-  Bttiib.3is. 

BaowNLOw,  Chief  Protivn^taryf  produced .  fcveral  precedents  *^*  ^»* 
where  prohibitions  had  been  granted  to  ftay  fuits  for  fuch  words,  '^'i^^*^ 
▼12.  vxTrinity  Ttrm^  15.  Jac*  I.  R9U  2a6o.  Purcas  v,  BirnUj  for  ^^^    *  ^ 
that  he  Was  prefented  at  feveral  inquefts  within  his  parifh  for  being  a.  Tcmu  Rep, 
t  drvnkard  and  a  barrator ;  and  in  Eajer  Term^  6.  jac.  i.  RoUmj,  B^R«  474* 
I  prohibition  was  granted  to  ftay  a  fuit  for  calling  a  parion 
"  hedge  prieft  ;'*  and  Afichaelmas  Term^  21.  Jac.  x.  Barker  v.  PaJ^" 
mtre^  for  faying,  **  She  is  a  quean,  and  a  tainted  quean,"  a  prc^i- 
bidon  was  gmnted  (n).  (^)  Sec cheM 

if  Cocko  V.  Surr«y  poft.  »S5.  and  MHIer  v.  Herbert,  i.  Sid.  404*    t.  yent.7.  $  and  indeed  it  leeni 
aov  to  be  fettled,  that  a  foic  may  be  inftituted  in  the  fpiritual  court,  not  only  for  calling  a  mo» 
tna  a  wWc,  Graves  v.  Blanchet,  Salk.  696.  but  for  publiihifit  an/  wordi  tantamount.    SCra^fyi.  $4%. 
fSS*    C4rch.  4.98.     3.  Ler.  119.     11,  Med.  113. 
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Trinity   Term, 

4.  Car.  I.     In  the  Common  Pleas. 

Sir  Thomas  Richardfon,  lOit.  Chief  Jufiice. 
Sir  Richard  Hutton,  Knt. 
Sir  Francis  Harvey,  Knt. 
Sir  George  Croke,  Knt. 
Sr  Henry  Yelvcrton,  K7it. 

Sir  Robert  Heath,  Knt.  Attorney  General. 
Sir  Richard  Sheldon,  Knt.  Solicitor  General. 


Ijujiices. 


» 
t'Ast  t.  Farrington  againft  Keymer. 

An  information  j  KFORMATION  againft  the  defendant  upon  the  23.  Hen.%, 
T,^.\ox  r/iiing  ^^^  IcUing  beer  at  another  price  than  is  thereby  appointed,  wl 
the  prices  of  '^»  tliat  *' the  ofFflftdcr  fhall  forfeit  fix  IhiHings  for  every  barrel, 
btcr,  mav  he  *'  the  onc  moietv  to  the  ki npr,  the  other  to  the  party  who  will 
tried  at/f'r/?.     i<  in  any  of  the  king's  courts  by  a<^^ion  of  debt,  &c." 

^enccV  not  After  verdift  at  Norfolk  aflifcs  upon  not  guilty,  awd  found  for 
rcitraineH  by  plaintiff,  it  Was  moved  in  arrell  of  judgment,  that  tliis  informal 
the  zi.Jac.  I.  was  not  maintainable  in  this  court,  for  the  ftatute  of  2i.^tfr.  i,  < 
Port  6  60  ^PP'^''^^^  ^^^^  informations  Ihall  be  bcibrc  thejufticcs  of  peace 
<>3-  ^^^^1^  matters  whereof  thcv  have  power  to  inquire,  and  not  in 
Hun7r/9^8.'  courts  zt  IVeftm'tnftcr  ;  and  fo  the  ftatute being  in  the  negative, 
i.^'d  401/       information  is  not  here  allowable. 

«•  ^'^"-  '•  But  ALL  THE  Justices  refolded,  a^yr/;/^ Harvey,  that  this 

i.^  om.    ig.     formation  was  well  brought  in  tliis  court. 

C,-iri!'..2  9T.4c5.      z.  H:ile,  30..  , 

A rtatute giving  FiRsT,  It  was  hcld,  that  the  23. //^/i.  8.  c.  4.  which  gives 
an  adion  forfeiture  to  be  recovered  in  courts  where  no  protcftjon,  eflb 

^a^rr^rir.irn   ^^-  ^^^  aUowable,  extends  only  to  the  courts  at  fFc/lminJIer,  and 
&c.*ftjaH  b«  ar  to  any  other  inferior  court,  although  fVeJlminfter  be  not  nam 
Jjwcd,. extends    for  kn  inferior  court  cannot  allow  proicSihns^  or  gager  de  /<•/, 
only  to  the         therefore  it  cannot  be  fucd  before  the  juftices  of  peace  or  oyir 
courts  at //V?-    terminer^  as  in  Grcgone's  Laje^  6,  Co,  19.  and  Dycr^  236. 

Moor,  421.     6.  Qo    10* 

The  ^%,Jac.  i.  SECONDLY,  It  was  refolved,  that  the  21.  Jac.  i.  c,4.  makes 
f.  4  does  not  anv  new  law  to  enable  the  juftices  of  peace  to  meddle  with  in 
enable  juftices  niations  which  i^ere  not  before  appointed  by  the  ftatutcs  to  be 
^^ed'^'n'iv^fe'^  quircd  of  before  them  and  to  be  fued  by  informations,  but  c 
quent°ptnal *^"  appoints,  that  where  informations  may  be  brought  before  th 
ftatuics.  or  in  tlie  courts  oi  lyrjlminftery  at  their  eleft ion,   there  they  1 

3.  inft.  193.  be  brought  in  the  feifions  before  the  juftices  of  the  peace  or  of 
4-  '"^-  '72-  and  ternwter  in  the  counties  where  the  offence  was  committed, 
I.  Ccm.  D.g.     ^,^^^^  ^^^  ^j^^  ^^j-^  ^j:  ^^^  f^bjcas  who  bc  defendants. 

I.  Salk,  373.     2.  Term  R^p.  274.     3.  Term  Rep,  361.     4.  Term  Rep.  109. 

Commrn  brrw-  THIRDLY,  Tlicv  all  (aid,  that  the  principal  doubt  is  this  ( 
rrs  arc  not  vjr-  ^^^^    Whether  t!^  \i.Hcn,  8   c.  10.  which  appoints  that  iufticc 

t  I'J  i/ie-nir^  cf  t!ie  31.  lUn.  E.  c.  19. 
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2fr  cncjtiirc,  among  other  ftatutes,  of  and  upon  the  flatutes  TAtLnttnotom 
s,  viduallers,  innholders,  &c.  extends  to  give  them  au-        ^g^ififi 
to  receive  informations  upon  the  23.  Heft.  8.   c.  4.  and      '^»^^»"««* 
rs  ihaU  be  faid  vi^uatiers  wilhin   this  ftatutc?    And    it 
>lved  that  they  (hould  not ;  for  this  ftatute  of  23.  Hai.  S.         • 
not  properly  againft  brewers,  ^ho  are  but  obliquely  pu- 
vithin  that  ftatute ;  and  the  words  viftuals  and  viftuallcrs 
)erly  to  be  applied  and  extended  againft  the  alehoufe-kcepers, 
1  by  retail  and  keep  not  the  aflifc,  and  who  by  the  purview  of 
atcs  were  enquiranle  before  juftices  of  peace,  as  the  ftatutcs 
idiv.  3.  c.  6.  and  of  12.  Rich.  2.  c.    .  and  other  exprcfs  fta- 
e  ;  but  juftices  of  peace  and  oyer  i3  terminer  are  not  to  en- 
Dncerning  this  ftatute,  which   is   fuable  in  the  courts  of 
iftcr  only.     Wherefore  for  rA/jcaufe  it  was  adjudged  for  the 

la 

Norton  againjl  Fermer.  Case  a. 

^IBITION  was  granted  to  ftay  a  fuit   for  tithe  of  wood,  Wood  cut  for 
Dn  furmife  that  the  wood  was  fpcnt  in  his  houfe  for  firing  ;  ^^^^  or  fences  is 
:ws,  that  the  cuftoln  in  the  fame  parifh  is,  that  the  owners  "t**^**'*^  "nkfii 
houfe  and  land   in  the  faid  parilh  who  pay  tithes'lo  the  ^^tom?     ' 
,  ought  not  to  pay  tithes  of  wood  fpcut  for  fuel  in  their  Port.  1*66. 

Mo«^r,  917.. 

being  upon  this  cuftom,  it  was  found  for  the  defendant ;  »•  Keb,  6xS, 
)ved  in  arreft  of  judgment,   that  altl^ough  it  be  found  there  Jr  *"'♦•/> 5»- 
ich  cuftom,  yet  he  ought  not  to  pay  tithes  for  wood  fpent  in  Ht"ic^^  ,',^^^* 
ife,  nor  for  fencing-ftufFfor  hedges,  but  per  legem  terrx  ought  Moor, '909.9 17. 
ifcharged  of  them.  do.  Eiii.  603. 

THE  Court  rcfolved,  that  it  is  not  de  jure  per  legem  terne  (j?o.  lac  c-6. 
y  be  difchargcd  of  them  ;  for  it  is  iifual  in  prohibitions  to  ,.  sui.  447'. 
cuftoms,  as  for  liearth-pcnny,  or  by  rcaf  .n  of  other  lands  1.  Vtnt.  75. 
►f  he  pays  tithes,  that  he  is  dil'charged  of  that  tithe,  but  not  '^""''-  9^; 
Ige,  that^r  Ugern  tcrne  he  is  dlicharged.     And  the  pJaintitF  Ambkr^Rt"*' 
iving  alledgcd  a  cuftom,  and  being  found  againft  him,  it  was  ,  ^"2.  "  **    *^' 
:d  for  the  defendant,  that  conlultation  ihould  be  granted. 


Ifabel  Peers  Cafe. 


Casf  c. 


HIBITION  was  prayed  by  her  againft  the  ecclcfiaftical  com-  if  the  judg« 

ffioners,  for  that  it  was  by  articles   in  that  court  objc6led  of  an  inferiof 

her,  that  ftic  was  aiding  and  alfillarit  to  Sir  H,  in  fouKcxc«d(he 

irs  1622,   1623,  until  bepumber  1624,   to   have  familiar  ac-  '"'"^'^'^" 

A.  ^\       r^  i  r    n  1  ■   \        \  1  •        1   g'ven  10  them 

ance  with  the  /  ijcountcjs  rurceck^  with  whom  In:  committed  by  rtatote,  an/ 
•y,  and  that  fhe  was  chief  a^^cnt  for  their  mcctir.gs  at  unfea-  or  rhe  luperior 
c  times,  by  and  through  her  private  loclgin«^s  and  paffagcs,  couns  may  ^ 
ans  whereof  they  tcoic  their  opportunities  to  commit  adul-  ?'^"^  "  ^^^**** 
for  which  offence  ftie  was  by  the  faid  ccmmiilioncrs,    upon  Ant',*4.7. 
/enth  day  of  i^L/^n/r^/j  1627,  fcntenccd  to  he'guilry  of  bawdry  ?^\\! zzo.  ^ti, 
nocynic,  and  fined  two  hundred  pounds  to  the' king's  ufi,  s.c.Hutt.  xo7« 
ojoined  to  make  fuch  a  penitential  ackncwied^cment  in  the  5  ^^-  '^' 
church  as  the  faid  commiflioners  ihould  appoint,  and  to  be  ^''"*  f;''^  ^^'*" 
fbncd  until  fhe  found  luretics  for  the  pcribrmance  of  all  this  "^  lUoOvui^'-i 
».  Hawk.  P.  C.  536.  552.     Pjwel  on  Dtv.  0^0.     Lowp.  414.     r^.  Term  B^^^,  ■^,  ^\*y 

feuteuct ; 
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f%Mh*tCA%E,  fenttnce  :  and  for  this  caufeflie  prayed  a  prohibition ;  for  t 
the  general  pardon,  21.  Jac,  i.  Hie  was  pardoned  for  tbefe  of 
committed  m  the  years  i622»  1622^  to  September  1624 :  aj 
avers,  that  Ihe  is  not  guilty  pf  any  oStntc  fince  that  time. 

The  Court  thereupon  granted  a  prohibition  :  for  alt! 
the  time  lifter  the  pardon  is  mentioned  in  the  fehtence,  yet  : 
for  offences  before  the  pardon,  and  fo  it  ftands  well  witn  thi 
tence ;  ahd  the  avctment  makes  it  material  i  admitting  alfc 
part  of  the  offences  were  committed  after  the  time  mentioned 
pairdon,  yet  the  fine  being  entire,  and  both  the  time  before  ar 
ter  the  pardon  involved  together, 

HuTTON,  Jujlicey  conceived  that  a  prohibition  ought  1 
granted ;  and  for  this  reafoti  alfo,  becaufe  ihe  is  fenf^nced 
imprifoned  until  (he  find  fureties  to  perform  the  whole  c 
which  is  not  warrantable:  for  although  by  tlie  i.  £/iz. 
f.  li^(a)  the  high  commiflioners  mayaffefs  fines,  or  award  ii 
fonment  for  an  offence,  yet  they  can  neither  commit  ai 
prifon  for  tlie  fine,  nor  until  the  parties  find  fureties  for  tb 
formance  of  their  orders  ;  but  they  ought  to  certify  the  fine 
the  exchequer,  &c. 

And  HuTTON  further  faid,  it  had  been  ruled  In  this  court, 
fuits  for  adultery  (unlefs  fuch  only  as  were  exorbitant  and 
torious)  ought  to  be  brought  before  the  ordinary  in  his  fpii 
court:  neither  doth  a/uit  for  alimony  in  the  high  comini 
court  lie,  for  the  commiflion  is  grounded  upon  the  ft^tute  ;  a 
they  get  commiflions  of  and  for  other  offences,  then  the  ft; 
appoints,  they  have  no  futficient  ground  for theirproCeedings: 
feveral  cafes  were  cited  to  that  purppfe,  vtz.the'cak  of  DoSlor 
ward  (i),  who  being  fued  before  the  high  commiflioners  for  Jiis  v 
adultery,  and  for  being  pandar  to  her,  a  prohibition  was  gran 
and  Condie^s  Cafe  of  Canterbury^  who  bemg  fued  before  the 
commifTioners  upon  the  ele^ion  of  af»  clerk,  a  prohibition 
granted,  becaufe  they  have  not  any  jurifdiftion  for  fuch  inatt 
and  one  Balarns  Caje^  fuit  being  before  them  for  battery,  a 
hibition  was  granted,  for  it  is  no  fuch  offence  which  tlie  Ih 
intends  to  be  there  fuable  :  whereupon  in  the  principal  cafe  a  ; 
hibition  was  granted  after  divers  days  debating,  and  chiefly  ii 
tlie  pardon,  becaufe  it  was  not  any  of  the  offences  excepted  tbei 
— Note  alfo,  that  Elizabeth  Ajh  had  a  prohibition  upon  the  1 
furmife,  being  joined  in  the  fame  fentence. 

{*)  lUpealeU  by  i#.  Car.  x.  c.  xr.  f.3.  (^)  x^Brownl.  37, 


Dn 
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Dcnn*s  Cafe.  Case  4. 

CASE  was  thus :  Thomas  Denn  being  feifcd  of  certain  hndfs  The  fpiniiut 
fee,  and  poflcflcd  of  divers  goods,  dcvifcd  the  fame  for  the  ^"^J^J^ 
It  of  his  debts  and  legacies ;  and,  they  being  paid,  the  re-  u^^fo^^^ 
iid  furplus  thereof  to  his  wife,  who  he  made  liis  fole  ex4-  in^  (he  vafidlcy 

and  died  i  and  his  wife,  furviving  him,  alfo  died  t^efort  of  «  win  for 
:  or  any  election.     The  brothers  and  fiflcrs  of  the  woman  'j**"^  pcrfonai, 
xl  to  get  adminiftration  cum  teftamento  amexo.  The  plaintiff,  Lfo"^^  jT 
as  brother  and  heir  to  Thomas  Denn^  fuggcfting  that  the  will  vifed  5b«  ihe^ 
^oked,  and  that  however  the  fpiritual  court  had  no  cogni-  cumoc  meddle 
of  the  probati  of  wills  concerning  lands,  thcv  not  being  with*  wuicf 
intary,  prayed  a  prohibition  ;  which  was  granted:  forwhen  ^^^^^^ 
rftion  is,   Whether  a  will  made  of  lands  and  goods  be  re-  pg^^  .^^ 
*  it  is  properly  triable  at  the  common  law ;  but  if  the  quef- 
r.  Whether  a  will  of  goods  only  be  revoked  ?  it  is  properly  joncs^  2I  »^' 

in  the  fpiritual  court  ;  for  they  having  cognizance  of  the  e.Co.'xj.b. 
«I  matter,  (hall  try  alfo  the  accelFories.     And  it  was  faid  at  Cro.  jac.  346. 
,  tliat  they  in  the  fpiritual  court  will  deny  the  plea  of  tlie  re-  '•^*^*-  ^^'  * '" 
m  of  a  will,  or  at  leaft  will  enforce  to  prove  it  bv  fuch  wit-  tlimlll^^*^'^* 

,  1         •/>•«•     1  A  ralmcr,  120. 

IS  are  not  to  be  excepted  agamit  in  their  Jaw,  as  lervants,  or  saik.  552. 
J,  or  legataries,  and  yet  thofc  witnefles  are  allowable  at  the  Hard.  313. 
m  law;  and  being  prayed  that  the  prohibition  might.be  i.  Mod,  90. 
1  to  extend  only  quoad  the  lands,  it  was  denied,   and  was  *•  ^^""'  '^*^►• 
1  generally  for  both  ;  for  when  it  19  one  entire  will  of  lands  cowp.  4^4. 
ods,  and  the  allegation  is  to  revoke  it  entirely,  it  fhall  notbe  ^.  Term  Rep.'* 
ed  in  tlie  prohibition :  but  if  one  make  fcveral  wills,  one  of  473' 
d,  another  of  his  goods,  and  rcYocation  is  alledged  of  both,  s-^cf^nRcp-s- 
prohibition  ihall  be  granted  for  the  one,  and  denied  for  the  ^*^'' 


Brown  agalnft  Hancock.  .  Cas*  5, 

JMPSIT*     After  vcrdift  for  the  plaintiff,   it  was  moved  in  In  apmfifit,  if 
reft  of  judgment,  that  the  promife  is  alledged  to  be  made  •*  *PP«^  *>y  "*« 
I  the  time  limited  in  the  ftatute  of  21.  Jac.  i.  c.  16.  and  the  j^^'^ltfeo^^^^^ 
is  not  brought  within  the  time  limited  thereby.  tiond^id  notarife 

THE  Court  held,  that  if  it  appear  fo  by  the  plaintiff's  own  within/ifjr^^n, 

g,  that  the  aftion  is  not  brought  within  the  time  limited  bv  I*!!  1^*1"""' 
o*        ,         1   •      •/!•  •        •     1  •       rv-  -1  ^    not  be  mam- 

tutc,  the  plaintiff  cannot  manitain  his  action,  hut  judgment  rained. 

e  given  againlt  him  ;  or  if  the  contraft  in   tlie  ajfumpjtt  or  Hetley,  in. 

alledged  to  be  within  the  time  limited  by  the  ftatute  ;  and  i.  Vcnr.  191. 
"  nondehet"^  or  "  7ion  ajjumpfit''  pleaded,   it  appears  upon  the  '•  ^"^  *o»- 
ee  {a)  that  the  ajumpjit  or  contraft  was  beyond  the  time  li-  **  ^**"''  ^*^" 

the  aftion  lie?  not,  and  the  defendan   (hall  take  advantage  Dotgi.6«;4. 
fiif  it  befpeciallv  found  by  the  jury  ;  for  the  ftatute  is  in  tlie  3.  Term  Rep. 
\re,  *'tliat  lielhill  wcr  maintain  fuch  an  aftion  but  within  the  *i4« 
I  limited  by  the  ftatute:"  but  in  the  principal  cafe  it  appeared 
thc-vicw  of  the  record,  that  the  aftion  was  brought  within  the 
imited ;  and  therefore  it  was  adjudged  for  the  plaintiff. 

^nnit^xxW.  K.  P.  148.   that  (lie  lUtute  mod  be  fluidU.'^%€dvii$  ^^,  169. 

Homes 
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Cask  6, 


Homes  againft  Savill. 


^jfumfJU  upon  A  SSUMPSIT.     Whereas  divers  reckonings  and  accompts  y 

"iLS'^need  between  tlie  plaintifF  and  defendant,  and  at  fuch  a  day,  j 

not  fpecify  the  ^^^  place,  they  infimul  computaverunt  for  all  debts,  reckonings, 

ptrticolar  mat-  demands ;  and  the  defendant  upon  the  faid  accompt  was  foun< 

ursand  caufes  be  the  fum  of  twenty  pounds  in  arrear  to  the  plaintifF;  in  co 

*^^^***fed*^**  deration  whereof  he  promifed  to  pay  to  tlie  plaintifF  the  faidd 

Aniens.  '31.  ^^'     Th?Ll  the  defendant  licet  faplus  requi/itus  had  not  paid,  per  ^ 

affio  ei  accreviu  fcfc. 
S.C.Hed.xo6. 

113.  The  defendant  pleaded  non  ajfumpjit  ^  and  it  was  found  aga 

Hob.  88.  him  :  and  it  was  moved  in  arreft  of  judgment,  that  this  aftioi 

Poph.  177.  j^Q^  maintainable;  for  he  ought  to  have  fpecified  thepartici 
Palm.*  441.'  matter  and  cau  fes ,  v  i  z .  pro  mercim  onus  vend'itisy  or  other  wife ;  wh< 
Yclv.  70.  fore  he  fhould  have  an  accompt,  otherwife  it  lies  not. 

Roll.  Rep.  306.  1  .  I    I    .         .   .  . 

5^6.  But  THE  WHOLE  Court  delivered  their  opinions  to  the  o 

Cro.  Jac.  #9.  trary,  that  forafmuch  as  the  accompt  may  be  tor  divers  caufes, : 
»<57-  feveral  matters  and  things  may  be  included  and  comprifed  then 

Term  Rep*    ^bich  in  pede  compoti  is  reduced  to  a  fum  certain,  wherein  it< 
*j.  tainly  appears  he  remains  and  Hands  indebted,  it  is  a  fufBci 

».  Term  Rep.  ground  to  maintain  the  aftion,  without  expreffing  the  particu 
479'  for  which  they  accompted :  for  proof  whereof  divers  precede 

were  produced  where  fuch  aftions  brought  have  been  adjud 
good.     Whereupon  judgment  was  given  tor  the  plaintifF. 


Caii  7.  Taylor  againjl  Page. 

^«?.7in7faT"  A^^^^*^'^'  "P^*^  receipt  of  divers  fums.  The  defend 
fionV^accompt  plcadcd    "  nunques  fon  rcceivor  ;"    and   found   againfl   hii 

nothing  fhai I  be  and,  being  adjudged  to  account  before  auditors,*  he  pleaded,  ti 
allowed  as  a  dif-  after  tlK?  receipt,  and  before  the  a£tion  brought,  he  had  put  hi 
charge  before  felf  in  arbitrament  for  all  trefpalTes,  debts,  accounts,  and  aftionsj 
audHors  which   ^^j^^  arbitrated,  that  he  Ihould  pay  ten  pounds  only  in  difchi 

iiiignt  nave  been      -    ,,         r     rr         \  y  1      r\  •  1  •    t    1  -i 

pleaJcd  10  the  of  all  trcrpaflcs,  debts,  acco*iMts,  and  actions  ;  which  he  paid  J 
ad^ion.  cordingly. 

s  "c  Hetl  Whereupon  it  was  demurred  : 

Bun^'N'p  X28  And  without  argument  adjudged  for  the  plaintiff:  fort 
c^o.Eliz.  830.  arbitrament  before  the  aft  ion  ought  to  have  been  pleaded  in 
Strange,  680.  of  the  aftion;  which  being  omitted,  he  hath  loft  the  advant 
3.  Wiif.  73.  for  thereof,  and  Ihall  never  plead  it  before  the  auditors.  Whereuj 
what  may  be  j^  ^^, ^^  adjudged  for  the  plaintiff.  Vide  22.  Hen. 6.  pL  cc.  1.  Edu. 
pleaded  before     ^/   «        «,     rr       «   -^z  «,  ^     ^^ 

auditor..       See  ^^-2-      2  I.  //r«.  7.  />/.  3I. . 

I.  Com.  Dig.     ••  Accompt,"  (E,  11,  12,  &  13  )  and  i.  Bac.  Abr.  »i.     Cowp.  718. 


AFTl 


Trinity  Term, 

4.  Car.  I.    In  Serjeants-Inn  Hall, 

A  T     A 

MEETING  OF  THE  TWELVE  JUDGES. 

The  Kino's  Bench.  The  CommoK  Pleas. 

£r  Nicholas   Hvdc,   Knt.  Chief  S/V  Thomas  Richardfon,  Kni. 
Juftice.        ''  Chief  Juftlce. 

,    Sir  John  Doderidgc,  Knt.  ^  5/VRichardHutton,^w/.  1 
■&- William  Jones,  A7//.    I  y^/.v^,,  S/V  Francis  Harvey,  ^«/.  \j^ni^es. 

"'  f    «.      I  5;V George Croke,  A;/f.     I*' "^ 

lEr  James  Whitlock^A^r  J  5/VHenry Yclvciton,A:«/.  * 

The  ExcHEQiTER. 
'  Sir  John  Walter,  Knt.  Chief  Baron, 

\  Sir  Edward  Bromley,  Knt.       1 

Sir  John  Denham,  A";//.  (.  ^ 

I  Sir  George  Vernon,  Knt.         ( ^''''"'' 

^  Sir  Thomas  Trevor.  Knt.         ^ 


Sir  Thomas  Trevor,  Knt, 


The  Cafe  of  Hugh  Pine,  Efq-  Casi  t. 

XX71LLIAM  COLLIER,  attending  .l/r.  Pine  at  his  honfe  hi  Speaking  worrfi 
^^    the  country,  was  demanded  of  him.   Whether  he  hac^  ' '^"  dif^rcroTii^' 
Ac  king  at  Hinton^  or  no?  CoUur  anfsvcred,  1  hat  lie  had  ftcn  the  king'7t)crfon, 
king  there.     Mr.  Pine  replied,  **  Tiicn  hatl  thou  ftcn  as  unwife  a  im}>ortin5  per* 
"king  as  ever  was,  and  fo  governed  as  never  king  was ;  for  he  Js  ibnai  vict»or 
"carried  as  a  man  would  cairv  a  child  with  an  apple  ;  therefore  mora*  <'«»e<^>  ^« 
"  I  and  divers  more  did  refufe  to  do  our  duties  to  him."  TrZlTA.tt 

of  compaiTingor 
After  which  words  fpoken,  JFilUan:  Collier^  meeting  with  ^;rA^r</ >n^^P>^'"?  ^^'» 
\  Ctiiier  his  brother,  afked  him,  Vv- heihcr  the  king  were  not  a  wife  ^''^J'^'^^'J'T^^'^* 
■king?  who  anfwered,  '*  Yes,  he  was  a  wii'e  and  temperate  king."    k*ngr except 
After  which,  at  another  time,  AfonfictT  Sahiza  being  at  Mr.  Paw-  they  are  relative 

M%  houfe,  at  Hinion,  Mr.  Pirn  alked  Collier,  W  hether  the  kinrr  ^,°  '^/"«^  T^*" 
1  \       -i  r  1111  11  *  ir      T\-      ronable  act  or 

was  there,  or  no  r  who  anlwciLd,  that  he  licard  he  was.     Air.  Pi7it  c^efjgn  rhcn  \n 
Itplicd,  That  he  could  have  had  him  at  his  houfe,  if  he  would,  as  agitation^  c^n- 

Well  as  Mr.  Pawiett.  nof  of  thern- 

At  another  time  one  Gccrge  Afotiey^  a  lockfmith,  being  at  Air*,  itwyj^.^buf  * 
Pine^s  houfe,  he  afked  hmi,  *'  What  news  r*'  whcrcunto  be  an-  a^.ount  to  a 
'  fwcred,  That  he  heard  the  king  was  at  Air.  Pctzvlrft'?^  at  Hi>Hon.  mifdemtancr 
Then  Mr.  Pine  faid,   •'  That  is  nothing  ;  for  1  might  have  .had  ""'y- 
•*  him  at  my  houfe,  as  well  as  Air.  Pazulett,  for  he  U  to  be  carried  *'  ^^l^'o^U 
"  any  whither."    A.nd  then /!/r.  P;;/e' faid  aloud,  ''  Before  God,  he  J*,". 
•*  is  no  more  fit  to   be  king  than  Hickwrifrht.''     This  Hickujright  3.  StateTrlaii, 
was  an  old  iimple  fellow  who  v;as  then  AJr.  Pine's  fhepherd.  733* 

Thcfc  words  being  thus  proved  by  /flinjm  Collier  and  George  loiter,  199.2c*. 
Afor/ey^  all  the  Judges  were  commanded  toaireinbic  themfelves,  to  ,.  Hawk.  p.c. 
coofider  and  rcfolvc  what  offence  the  fpeaking  of  thofe  words  were.    57.  9?. 

1.  Rl.  Rep»  -^i. 

Silk.  6')t.   v^^*^^*^^« 

CRO.  CAR.  J  WhcreupoiiL 


Ii8 

Priii*tCAis« 


Cais  2» 


To  aecufe  the 
king  of  having 
commitced 
murder  was 
formerly  high- 
CrcAfon. 


).  Ird.  14. 


Cash  3. 


ZndiAm^nt  for 
adcufing  the 
king  of  being 
nncqu^l  to  the 
duty  of  his  of. 
ftctf  ttnd  nc. 
gteaing  the  in- 
terefti  of  his 
kia^dom. 
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Whereupon  Sir  Nicholas  Hydi,  Chief  Jufilce  oi  thck 
bench;  Sir  Thomas  Richardson,  Chief  Juftice  of  the  c 
men  pleas;  Sir  John  Walter,  Chief  Baron  of  the  cxcheq 
Sir  William  Jones,  one  of  the  juftices  of  the  king's  bcr 
Sir  Henry  Yelverton,  one  of  the  juftices  of  the  com 
pleas  ;  Sir  Thomas  Trevor,  and  George  Vernon,  baroi 
the  exchequer,  none  other  of  the  Judges  being  then  in  town, 
at  Serjeants- Inn,  in  Fleet-ftreet^  where  they  debated  the  cafe  amo 
themfelves,  in  the  prefeiiceof  Sir  Robert  Heath,  the  atton 
general ;  and  divers  precedents  were  then  produced,  vi%* 

The  Cafe  of  Juliana  Quick. 
Kanc. 

Anno  'vicefimo  primo  Henri ci  Sexti. 

JULIANA //ia  Willielmi  Qvick,  et  alii faiji  frodltores  in 
nit  I  In  occulta  machmantcs  mortem  regis,  tsfc.  fyradl^a  JuLl^ 
ex  ajjlnfu  WiLLiELMl,  et  aliorum  proditorum  Ignotorumj  eldem 
mUio  regly  ut  fult  equltans  in  via  adhefit,  ct  dixit  eldem  domino  i 
*'  Harry  of  Windsor,  ride  foberly,  thy  horfe  mayftumbic 
*'  break  thy  neck."  And  when  tlie  noble  John  Beauchamp  t 
faid  to  her,  *'  To  whom  fpeakcflthou?**  (heanfwered,  "Tol 
•'  proud  boy  in  red,  riding  on  horfeback,"  pointing  with  her  h 
to  the  faid  king.  And  hirther  calling  out  to  the  faid  king,  ( 
"  It  becomcth  thee  better  to  ride  to  thy  uncle,  than  that  thy  ui 
•*  (hould  ride  to  tliee  ;  thou  wilt  kill  him,  as  thou  haft  killed 
*•  mother :  fend  to  thy  uncle's  wife,  whom  thou  keepeft  fi 
"  him.  Thou  art  a  fool,  a  known  fool  throughout  the  wl 
•'  kingdom  oi  England.'^  She  had  pain  fort  et  dure  becaufe 
would  not  plead  {a), 

(a)  A  prifoner  (landing  mute  In  hi^h-  r;icy  fuch  obflinacy  amounts  to  a  co 
treafon  is  ipjofa&o  attainted.  2.  Hale,  2S6.  tion,  hy  iz.  Geo.  3.  c.  ao.  Set  1.  H 
4.  Bl.  Com.  34^$.-— And  in  felony  and  pi-     W  C.  ch.  30.  8vo.  edit. 

Thomas  Kerver's  Cafe. 
Berkshire. 

In  the  tnvenfy-frjl  year  of  Hen.  6. 

'TpHOMAS  KERVER  indl^otur,  pro  co  quod  Ipfe  prodhorte  i 
*  ^erba  fequentWy  *'  Woe  to  the  kingdom  where  a  child  is  kii 
Et  Iterum  dlxit^  "  It  had  been  better  tor  the  kingdom  of  Eng 
*•  by  an  hundred  thoufand  pounds,  if  the  faid  king  had  been  < 
"  twenty  years  before."  Et  itnum,  **  It  had  been  better  for 
**  faid  kingdom  by  an  hundred  thoufand  pounds,  if  the  faid  I 
"  never  had  been  born.'*  And,  ''That  the  Dauphin  of  France 
"  in  Aqultaln  and  Gofoyn^  with  a  great  po>\er,  and  valiantly  fi 
'*  ing,  pofleffing  himlelf  of  the  laud  of  the  king  of  Englam 
*<  Aqultaln  and  Gafcoyn,  And  if  the  faid  king  were  but  of  as  ir 
<<  humanity  a:  the  Dar/phhi,  who  is  of  his  age,  the  faid  king  m 
**  quietly  and  pi^aceably  hold  and  enjoy  his  faid  lands."  To 
he  pleaded  not  gulltV'^  and  was  committed  to  the  conftable  of 
y'ower  of  Londof. ;  and  afterward  recommitted  to  f flailing  ford  C 
*^Ideo  ml  ultra  apparet. 

j 
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John  Clip(ham*s  Cafe.  Cah  ^ 

Sussex, 
In  the  inMejity^nihth ytar  of  Hen.  6. 

JOHANNES  CLIPSHAM  indUlatur,  pro  tc  quod  i^t  et  alll  dixe-  tndiailient  for 
ran/,  quod  dominus  rex  nonfuit  depotejinte^  yicc  fcientia^  ad  rrgnum  ^*>«'»5  ^^*  *^ 
AvglIjE  gubernanduniy  a  qvod  mlueruni  ultcrius  obtdire  regiy  nee  gu-  fagj^'J^^ 
kmationj  jfiidr^  infra  idem  rcgnum  ;  minajHefque  inter  fe  veros  populos  j^^-^  ^^ 
iiemm  regis  de  com i tat u  KANCliEi  pro  eo  quod  ipji  noluerunt  rejiftere 
ifjum  regem  de  jufiitia  fua  infra  tundem  comitatum^  aejimiliter  infurrex- 
tnaUs  ^c. 

The  Mirticlds'  Caf<i.  Gau  5. 

Sussex. 

In  rift  t'-wenty -ninth year  ef  Hen-  6, 

f)HA5JNES  MIRFIELD  et  WILLIELMUS  MlkFIELt)  /V  inaidmcnt  for 
diHantur ^  pro  eo  quod  d/xerunt,  *'  That  the  king  was  a  natural  j»y»«8  ^hat  ih« 
f  "fool,  and  would  oftentimes  hold  a  ftafF  in  his  hand,  with  a  bird  j*r57ooV*c' 
'**  over  the  end,  playing  therewith  as  a  fool ;  and  that  another  king  * 

^"muft  be  ordained  to  rule  the  land  ;  faying,  That  the  king  was 
L  ••  not  a  pcrfon  able  to  rule  the  land.^'  £t  ulterius  dixerunty  •^  That 
[  *•  Ac  charter  that  the  king  made  at  the  firft  infurreftipn  wasfalfe; 
[  "^and  that  he  and  his  fcliowfliip  would  arife  agaiA  ;  and  when  they 
[."were  up,  they  would  not  leave  any  gentleman  alive  but  fuch  15 
they  lill,  6cc.^*— Ptr  indifiam.fijjion,  Sussex. 

Eictcnhani's  Cafe.  Case  6. 

Nor.  FOLIC. 

In  thf  thirty  f.r ft  year  cf  Heii.  6. 
^tniLLlELMUS  BRKTEXrlAM  ^ie?:crcfus  indl^atur.pro  prodi-  Indiamcnt  for 
I  torii^  verbis.    Viz.  quod  *'  RicHAKDUS  Dux  E30RU^.  extra  ^^^^'^^  that  a 

\*^UrrQ}n  HlBERNl/K  infi a qutndcccm  dies  tivic  proxime  frquentesifemret  fhronft  would  * 
\^  et  corofuim  dt^ii  dommi  reikis  dc  eodem  re^e  aufe^ret^  et  tllud  fuper  ca-  feire  the  crown, 

^put  ejufdem  duds  infra  brtvi  pnvu  fwerit.^^ — NoTATUR  in  margine  &c» 
Y^i'^iamcnta  ftc,  trtfpas  ehormki^  cof/ren  pt.  ct  alia  offcticc,    7a men  in  in* 
;  i^amento  ejk  *'  proditonc  loqucbalii. ,  ^c." 

William  Alluon's  Cafe.  Cass  ^. 

Suffolk. 

In  the  thirty  Jr.'Jl  year  cf  Hr:i.  6. 

TlP'ILLlELMUS  ASHTON   miles  hul'ulatur,  prv  eo  quod  i;>fe  et  Indiftmcnt  for 
^^    alii  prodiiorie  diver/as  bi'lUi^  et  fcripturas  in  ryihmis  et  balladis  ^^'gh-^rcafon  for 
fUlasetfabricaiaSy  (upe/oftia  ct  fcmftras  divcrjorum  haminum  pofue-  ^t-Sln^fongs 
>Mr,  reatantes  in  eifdem^  qu^d  d'oymnus  rex.  per  conjiiium  Due  is  SuF*  purponlni?  that 
:fpLci£,  Efiscopi  Sarum,  Episcopi  CicEsTRiit,  Domini  de  thckingiwdfoid 
$t^\^€t  altorum  de  concilio  domini  regis   cxlftcnt,  Z'endid:t  rcgria  Ak-  the  nation,  «cc. 
^fJE  e4  Fr  AKCliE  ;  ei  quod  Rex  FrAxcia:,  avuyiculus  regis ^  reg- 
Wurti  fuper  di^um  regcrhy  dicentes  et  fcribentcs  hetc  om.-:^a   et  ftngula. 
Rtfimiliter  miferunt  literas  hominibus  de  Kanc.  ad  infurgcndum  erga 
fntm^  ad  adjuva?idum  Due  EM  Eborum,  ^V.  adguerrcm  levanJum. 
^tr  indiSiamentum  Suff*  amto  31%  H.  6. 

I  2  John 
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Casi  S. 


Indiflment  for 
fa)ing  that  the 
king  and  hit 
privy  council 
were  falfe,  Sec, 
SeQ.kc. 


Casb  9« 


Iodi6lment  for 
faying  a  king  Ji 
fm^Ot  and  not 
Jsjurt^  was  the 
rightful  kingy 

StQ. 


Cass  xo* 


Indi^raent  for 
making  and 
publifhing  cer. 
tainartIcleS|&c. 


John  Gaylt's  Cafe. 
Essex. 

In  the  thirty -fourth  year  of  Hen.  Sexti. 

JOHANNES  GAYLE  indi6lutur^pro eo qucdipfi et  ALII  d-xirwi^^ 
quod  **  dittus  rcx^  rt  omnts  dimin':  fui  circa  perpnam  fuam^  ct  fwr- 
*^  cilium  fuum^  falft  junt  y  d  quod  ipft  petitionts  juasy  in  uiiim^pariia* 
"  mento  dUli  re^isj  ^^c/^/Westmonasterium  tintum^  peripfisittf-' 
**  tarn  cGtnmunitaUm  Kanci  a:  petitionat,  ^t.  invitis  dcntibus diSi  rqif 
**  habere  voluerunt:  et  quodnon  licet  cpijcopis  diSii  regni  uliam  potiflaUmi ' 
*'  nee  aliquant  CGngregationem  pipuli  erga  ipfos  adpt  rturhnndum  de  hm 
*^  propofitisfuis  perimf^ienMsy  aj/emblarey  fuc  r itinera  ^uodque  preJbjUn 
"  toiius  Anoli  .£  nulla  ben  7  nee  catalla^  prater  c/ithedrc4m  et  candelakrum^ 
ad  infpkicndum  fuper  libros  fuos  habere nt  et  pojfideyait,  Ac  qu»d  Jo- 
H  annes  Mort  I MER,  alias  Cade,  cftvivem  ;  et  qu^d  ipfe  ejfetarm 
capi talis  capitaneus  in  omnibus  propofiti:  fuis  ptrimplend,  credenteSy  et& 
*'  centesy  quod  ipji  ejjent  infra  tres  diesquinque  millia  hominum  anffatonm:- 
"  etjimiliter  guerram  erga  regem  levarent»** — Habuerunt  chartam alk^ 
tionts  eodtm  Termino. 

Oliver  Germaine's  Cafe. 
Wiltshire. 

In  the  fecond year  of  Ednu^  4. 

OLTVERUS  GERMAINE,  taylor,  et  alii  falft  proditoresy  medt^  ^ 
nantes  //  proponent es  quomodo  ngem  Edvardum,  &r.   deftrmrt 
potuerunt  j    et  Henricum  Sextum,  nuper  DE  Facto,   et  non  Dl  , 
J  u  R  e  j  regem  Anglic,  inimicum  regis  A  N  G  L  i  .€ ,   author itate  perlii' 
menti  reputat.   et  approbate   infra   rcgnum   Anglije,   extra  regnm 
ScOTliE  reduccrey   ct  regem  T^uvAKDVM  deponercy  i^e.  mortem  reps 
eompajfery  lie.  credentes  et  dicentes  inter  fcy  in  propbefiisy  utfaljl  bert* 
ticiy  quod  dominus  Henricus^  nuptr  rexy  infra  breve  ejfet  eorum  rex  a 
regno  AlfCLlJf.Jieiit  priuSy  et  cjronom  fuam  in  eodem  regno  haberet  tt  ft' 
tinerety  dicentes  tae  omnia  ea  intentioney  quod  veri  pofuli  domini  repl  \ 
cordialem  amorem  extraherent, — Judgment,  to  be  banged^ dr&um,  ni 
quartered, 

Williani  Belmyn's  Cafe. 
Norfolk. 

Anno  nono  Edvardi  ^arti, 

ILLIELMUS  BELMYN,  de  Norwicoy  mercer,  indiffatury 
fuod  cum'KoBEKTVs  de  Ryddcfdalc,,<J  diutumo  tempore  propo^ 
nensjlatum  et  dignitatem  regis  Env  AKDl  QuARTi,  £^c.  adnihillarej 
i^c.  et  ipfum  regem  per  guerraWy  i^c,  de  regalij  bfc,  privarey  Ve. 
inter  alias  falfas  proditiones,  Is'c,  diver /is  artwuJos  proditorum^  licnfa^ 
hricavity  publicavitj  et  prcelamavlt,  Et  quod  pradi£fus  Wl L L 1  £ LMUS 
quandam  fcedulam  tenor  em  pradi£fcrum  articulorum  continent,  apud  M 
bfc,  monjlravit  et  publicavity  et  eofdem  articulos  pro  bonis  articulisy  H 
communi  utilitate  regni  expsdientes  affirmavity  et  quamplures  perfinas  ai 
ipfos  articulos  manutenendum  et  approbandum  excitavit.-^N OTA^  Jfm 
dicitur  PRODiTORiE  in  eodem  indiiiamento. 


W 
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The  Cafe  of  Thomas  Burdet.  c^"  "• 

Warwick. 

Anne  (kcimo  feftimo  Edvanli  ^arti, 
RATORES  prafttitant^    quod  Thomas   Burdet,  nvper  /// Tocaftindcai- 
Urow,  in  iomitoftu  Warwici,  armigery    Dtum  fne  ocuiis  non  ^"jj^hTna'ti^if 
,  et  debitum Ugiancia Jure minimejonderanSy  ex  mailtia  pracogitata^  ^^  j,^  ^^^ ^ 
ca  inftigaticne  pdudlus^  vicefemo  die  Apyilts^  anno  regni  ReCIS  heir-ippareni, 
iKDlQv  KKTl^  pofi  Congut^um  deJmoqucrtCyet  per  diver/as  vices  inordcrtofind 

apud  v^ Ham  West Mos AST ERii^  incomitatuMiDi^LEsiixiXy  '^^l^l^^^^^^ 
f  prodit§riej  contra  legiancia  Jua  dibitum^  mortem  et  deJhuSfionem  j^  confcqucnce 

egis  imcginavit  compujfw.  fuit  it  circuivity  ac  ipfum  regem  jalf^  et  ©f  fuchcnqui- 
'ifie  adtunc  et  ihidi^m  inter fi.ere  propofuit^  et  ad  illudjalfum  tiff  an-  rics  10  pubJiih 
ropojitumftium  pcrimpUndum.faljo  et  proditorie  laboravit  et  prccw  <hat  ihey  would 
7«<?/2&mJOKANNEM  Stacy,  «///»/r  de  Oxonia,   in   comitutu  ^'^^^^'^'"''''r' 

'     •'  •'  r««  T»  I   y^  •  •     .     *  View  to  aiic- 

r,  genergjumy  ct  I  Homam  Blake,  ruper  deO^on^  m  comttatu  nttc  the  aff<:c. 

; ,  clericum^  apud  vtllom  W  E  s  r  m  O  N  a  s  T  E  R 1 1  pra:di£iam  duodecimo  tions  of  ihtir 

wembris  tunc  proxirne fequcflt.  ad  cuLulandum  et  laborandum  de  et  fubjcas,  was  a 

lativifatem  didli  domini  regis  et  Edvardi  filii  fui  primogeniti^  comj>tfling  and 

>/>  WalLIJE,  tt  de  morte  egrundem  domini  regis  ac  principis  ad  IhJfSSub^of  ihe 

fm  quando  iidem  Ri'X  et  Er  V  A R  D Us  fiLus  ejus  msrientur,    DiSlique  icjng,  &c. 

NNEs  Stacy  //Thomas  BLAKE,/r/>«/^j  illud falfum et nefan-  (-^  p  c  5, 

ropofvum  pradi^i  Thomm  Burdet,  i>/J Johannes  Stacy  ,.  Haic,  1/5. 

iOMAS  Blake,  di^o  duodecimo  die    Novembris^  apud  villam  ^.BLCoro.  ia. 

r MOS  AST ERll  pradi^awy  fnijo   et  proditorie    mortem   ipforum 

t  principis  imaginavrrunt  et  cowpajji  fuerunt^   oc  ipfos  regem  ac 

btm  adtuvc  et  ibidtm  inter ficer e  propojuerunt.    Et  pojiea^  fexto  die 

arii^  dido  anno  dccimo  quartOy  apud  villam  Westmon  Asterii 

fiamy  prauiidi  Johannes  Stacy  /it- Thomas  Blake  eorum 

t    ct  pryditorium   prcpojitum   perintplndumy    faljo    et  proditorie 

veruht  et  calculaverunt  per  artcm  magiiam^  higromnuiamy  et  ajiro^  3*  ^"^'  ^» 

Iff,   in   Uiorum  't  finKium  deftrudhomm  ipforvm   regis  ac  priruipis.  ^^'     •^•** 

^iea^fuHicet^  vi^^'ftmo  d  e  JMuiiy  anno  rrgniJiJliregiy  dicimo  quintOj 

vilLm   Westmonasterii  prad^lam^    praditii   Johannes 

•V  n  Thomas  Blake, /^7<y3  et  proditorie  artibus  pradidis  labc-  HirtoryofCrojr- 

urjt  ;  tiih  juxta  determinationem  facram  fancia  eccleftaac  doStrinam  J*"  '  ***  ^  '' 

r  I    «  •/  .         I  I         •     •  .  f      •  '    •  II  •      3tOWC,  p.  430, 

a  um  dcdoruiy.y  cusUhet  I g^o  domtns  regis,  de  intromttttndo  dc  regt^ 
principtHiSy  tn forma  pra:di da y  alf/ue  eorum  voluntateyCt  praceptis 
:um  fuit.  Et  pojliay  iidem  Johannes  Stacy  et  Thomas 
^K,  (4C  prccdidus  Thomas  Burdet,  apud  fradidam  villam 
T'v!ON aster II,  viccfimo  fxto  die  Muiiy  eodem  nnnodecimo  quinto^ 
w  Alexandro  Russeton,  et  aliis  de  populo  domini  regiiyfaifj 
ditorie  manifeft:^V:runt  et  dixerunty  "  quod  per  calculatioHem  et 
espradida>yper  /)y«x  Johannem  Stacy  ct  Thomam  Blake, 
far  ma  pradidd  fadasy  iidem  rex  et  princeps  non  diu  viverenty  fed 
ra  b'ive  obicrent  j"  cd  inientionem  quod  per  deiedionem  et  hujuf- 
wsMteritS  maniffiaiionemy  populi  ipjius  reps  wagis  ab  ipfo  rege  eordia- 
wtfrem  retraherent  ;  tt  ielem  dominus  rex  pir  notiiiam  illarum  de- 
uset  manifeftationisy  triflitiam  indc  ea^tret  et  obireviationem  vita: 
Jc  qu9d pra:didus  Thomas  Burdet,  mortem  et  defirudionem 
rtgis  fupremi  didi  domini  fui  et  pradidi  domini  principis y  ac  fub- 
nem  legum  fuarum  ptr  guerram  tt  difcordiam  inter  ipfum  regem  et 
fu9S  in  regno  pradido  movtndumy  fexto  die  MartiiyOnno  regni  didi 
teams  fepdmoy  apud  Holborn,  in  cemitatu  Middlesex i^,ytf//i 
d^/fricT  imnginavitj  CQmpafjus  fuit^  et  circuivity  ac  ipfos  regem  acfrin^ 
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Buhbxt's     elpem  inicrfcn  prepofuit.    Et  ad  illudfalfum  ntfanium  prop^Jitun 

Caix.        final'uer  pcrimpkndum^  pradi^us  Thomas  Burdbt  diver/as  b 

fcripturas  in  rythmis  it  bailadh  di  murmuratiombus  fedittoftibus  et 

toriis  cxcitaiionibuiy  fa£ia%  et  fabricata^  opud  Hoj-BORN,  et 

y^^STmonAST^mii  pra:di£f-  Jalfo  ft  proditoric dtfperfit ^  pr$jecit^ 

minoFui^  dieioftxtode  Maitiij  ac  quinto  et  jtxto  dubus  Muii,  diSi 

$99  3.  yd.         decimo  feptimo^  ad  intent iorrem  quod  p^puU  domtni  regis  cordialem  t 

H«roe*i  Hift,     ^l  ipj'o  r4ge  rttraherent  a(  ipfum  rehn^uerenty  ae  erga  ipfum  regent 

W-  Pt  »73»      gtrerjtj  et  guerram  erga  ipfum  regem  Itoarent,  infinaLm  deJlruQionex 

rum  regis  ac  domini  principis^  et  contra  ligeanciam  fuumy  necnon  en 

ronam it  dignifatefn  ipjius  r<f/j.— Judgment,  to li hanged^  dia%i 

quarteretf. 

Caie  i^»  ^hc  C^fe  of  John  Alkerter, 

Kai^c. 

j^MHC  decimo  o^avo  Edvardi  ^arti, 
Indiftment  iqr  TOHANNE8  ALKERTER,  yeoman^  nuper  ferviens  Rict 
faying  that  td-  J  comitis  Warwici  E t  Sarum,  a  di^turno iempon  propomns 
procured  the"**  '"'^'^  pejoran  et  de  rigimine^  ^c.  quantum  in  ft  fuit  proditorie  ;  • 
deftth  of  the  v^  verba  nefanda^  et  alia  di£Ia  fua  venenoja^  ae  diver fis  murmur 
^uke  of  CU-  bus  feditionibus  proditorum  txcitationibus  fa£iis  et  fabricatis^  a  gu 
f'?'****  ^t  ?'*'»'  priyariy  ffe,    $d  inientionem  quod  populi  ejufdem  regis  cor 

antorem  retro^erenty  per  difcordium  inter  regem  et  populumfuum  i 
dum^  proditorii  dixit  WlLLjELMp  P^ND,  WiLLiELMo  Fovi 
Sampsoni  HAhK^fubhac/ormay  viz.  quod  WiihiEhMVS  P 
Johannes  Alkerter  oli^^  frvientes  di^i  Richardi 
\V  AKWicifuerunty  it  nunc  quod  ide^  comes  diimfuum  clanfit  ixtn 
et  hoc  non  ob/ianti  irfra  breve  haberent  comitim  OxoNljE  (qui  f 
eft)  infra  hoc  rcgnum  Al^GLijLy  qui  infuturo  per ce Ham  hujus  patr 
b^rnet ;  ofprmandoque liltirius  verba  fua  cutdam G  A L FR I D o P E K I 
El)VARDUs  quetfi  V05  vccatis  re  gem  hr&Qhi  X.  fAf:,  fnit^  ^c.  ;  a 
quo'i  idem  Edvardus  per  fuhtiUm  artem  fuam  lundem  coM 
vVamwici  inierftcit  et  Tfturdri3-uity  ac  fraticn  fuum^  nuper  Y) 
CLARENdiE,  ad  mcrtcm  fimiii  modo  truxity  f^on  hahens  caufas  r. 
qiwm  vcritatem  j  ct  dicendo^  quad  qt^icufique  i.'ihritabiiis  jit  dra 
vi'iYtcrn  ft  .tura!tmlis.SRlLi  Sexti  [nunc  dc  fad Oy  ct  non  de  jure^ 
A KGLlJ£,)y  adc'.ronam  AsGH^il/e  tantunvncdofiKirct et Juus hort 
l^t  multii  alia  hujufmodi  verba  prod  torie  ^/"a/V.— UtlagatUS 
pyyut  p.;tct  pir  rotuLfeffwi,  Kane,  auto  i8.  Ed,  4. 

Case  13.  Jhomas  HcvcT-s  Caf?, 

Kancije. 

Aimo  dechno  gda'vo  Ld'Vard:  ^artl, 
Indlflmcnt  for    '^"  HOM  AS  HE  VER  indiOutury  pro  co  quod  prod i tori e  d/xity  * 
faying  that  the      1    ci  ultimum pcrliamintum  d  mini  rcgisy  apud  Westmok  ASTl 
niorc*ihao*an^^^  *'  ^^^^^'"^  magts  fimplex  et  infufficiem  fuit  quatn  unquam  cntea.'* 
forn^er  parlia-    UriuSy    **  ^od  dominus  rex  propofuit   moram  fuam    infa  com 
qcnti  &c.  **  K,Ar^c  I JK.  trak' re  et  ^morem  ligeorum  fuorum  ibidem  hakrcy  qui 

**  rem  cordiaLm  injra  eandcm  civitatem  non  habuity  nee  infuturo  h 
*^  et  quod  Ji  epifeopui  BathoNIENSIS  morictury  quod  tuftc  im. 
*'  Thomas  ar.hiepijcopus  CantuaRIENSIS  //  cardinalis  hi 
f*  caput  fuum  amitteret  **  Et  multa  diverjimoda  verba  proditoria 
-  qu*m  alta  verba  ma! it io fa  do  dominis  fuisy  tarn  fpirilualibui  quam 
/<;*.^«j.— Ut: AOATUS,  prout patct per  rottd/fjfmis, 

CoUingb 
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CoUingbourn's  Cafe.  ^"^^^  '♦• 

London. 

Hilar,  an./ecun,  Ricareli  TertiL 

U/ILLIELMUS  COLLINGBOURN,  nuper  de  LtdyARD,  hi  Indie^mcnt  for 

™    CMni/a/ir  Wilts,  atmiger^  et  alit  faljfi  prod  torts ^  mortem  regis  ^^^^'^'^^^^^' 

Hhtje&ionem  regni  proditoric   imaginaverunt  it  compajft  fucrunt  :  et  ^^Q^oubTiih 

miihul  perimplendum^  exchavcrunty  i^c,  quendam  Tho.  Yate  //  ^-  dander  againfl 

ffndi  $^0  liin'as  ad  partiS  tranfmarinas  exirf^  ad  loquendum  ibidem  cum  the  king  and  hit 

HENRICO  nuncupanUfi  C9miU  RiCHMUNDIJE,  italiis^i^c.  proditorie  govenmwt. 

ittti^.  pir  parliamentum^  i^c,  ad  dlcendum^  quod  ipfi  cum  omni  potef- 

kle^  &c»   revenircnt  in  Ancliam  citrafejium  San£ii  Luc^  Evangi^ 

UUy  #/  totum  integrum  redditum  totius  regni  ANGLiiE,  de  Termino 

ia^i  Micbaelisy  ^c.  in  eorum  relevamen  haberent.    Et  ulteriusy  ad  de-- 

mmfirandum  eis^  quod  per  concilium  ipftus   Willielmi  Colling* 

lOURN,^  Ji<;7«Jc«OT«  RlCHMUNDl^,  et  alii,    i^c.  ad  terram  Ak^ 

CUJi,  apud  Poole,  in  comitatu  Dorcestrije,  arrivare  voluerunt^ 

%}  WiLLiELMUs  Colling  BOURN  et  alii  proditores,  eis  ajfociando 

mmotioncm  populi  ipjius  regis,  infurre^ionem  et  guerram  erga  ipfum 

nijm  interim  Uvare  eaufarent  j    et  partem  ipforum  falforum  prodi" 

Imw  contra  regem  in  omnibus   accipcrent  ;   //   omnia  infra   regnum 

AlfGLlJl    ad  eorum   difpofitionem  ejfent.     Et  ulterius,    ad  dicendum 

A  iemsnftrandum  diffis  proditoribus,   t^c,    ad  dejlinandum  Johan- 

mi  Cheyney  ufque  ad  regem  Franci-«,  ad  dcmonjlrandum  fibi^ 

fid  ambajjiatores  Jui  in  Angliam  a  diSio  rege  Francis  venientes 

itfraudari  debeant ;  //  quid  rex  Ai^GhlJE  nullum  promijpim  eis  cujiodiret^ 

jkjilammodo  ad  deponendum  feu  ad  refpe£luandum  guerram  inter  dominum 

npm  tempore  bfemali,  eo  quod  in  principio  temporis  a-Jiivalis  Auglic A 

ftteftas  in  omnibus  preparari  fojjit  ad  bellum  di£to  domino  regi  FranciAu 

\  frehendumj  W  eundtm  regem  ^  tcrramfuam  adtunc  finaliter  dcflrucndo, 

tXulierius  ad advifandum  ipfutn  regem  Francis  adauxiUum  diSlorum 

\  fnditorum  pccuniis^  iffc,  ut  ipfe  iter  regis  Angli^  ufque  terramFKAS^ 

ilM  impedire propomt.  Etftc pradi^usWiLLiEhMUsCoLLllJGEOVKH 

\  &  aliifuerunt  proditorie  adharentes,  ^c.  Et  quod  pradiSius  WlLLlEL- 

j  IIUS  Colling  bourn,  et  alii  fdji  proditores,  Deum  pra  oculisj  i^c.  i 

I  iotwrno  temport  intendens  per  covtnam  ajfenfum  et  voiuntatem  diverforum 

f  oSorum  prodi  tor  um  eifiem  prodi  tor  ibus  adharentium^  ^c,  affociaverunt, 

it  mortem  regis  per  guerram,  commoiionem,  et  difcordiam  inter  regem  et 

ftgeosfuos  infra  regnum  Anglic  levandum,  compajft  fuerunt,  £ffr.   Et 

oiiliitd perimplcndum,  pradiiius  Willi ELMUS  Colli ngbourn,  etalii^ 

iverjas  billas  et  fcripturas  in  rythmis  et  balladis  de  murmur ationibus,  fe^ 

ttionibus,  et  loquelis,  et  proditoriis  excitationibus,  falsi  et  proditorie  fe^ 

unmt,fcripferunt,  et  fabric averunt^  et  illas  per  ipfosjic  fa^as^  fcriptas^ 

et  fabric  atas,  die,  l^c.fuper  diver  fa  oftia  eccUfia  caibedralisfanSfi  Pauh, 

IcsDOV.  proditorie  pofuerunt,  et  public e  ibidem  fixer unt,  ad  movendum 

etexcitondum  ligeos  regis  billas  et  fcripturas  illas  legentes  et  intclligentes, 

eommotionem  et  guerram  erga  ipfum  regem  facere  et  levare,  contra  ligeancia 

fui  dibitum,  et  finalem  dtftru£lionem  regis,  et  fubverftonem  regni,  ^ c— 

Judgment^  to  be  ban^ed^  drawn,  and  quartered. 


I  4  Bagiull'$ 
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Caii  15,  Bagnall's  Cale. 

London. 

jfnM9  no/to  h'enrici  SeptimL    - 
Indiftmentfor    T^HOMAS    BAGNALL    //   Alii    m9rtem   rigis  imaginavirtalt 
^^}^^^^  ^V.  et  ad  intentionem  pradi^f.m^  quod  populi  regis  cordial  m  amt^ 

j!^"to  the  dif.*  rem  rctraberiy  Wr.  diverfus  lillas  st  fripturas  in  ryibmii  it  balkdh 
grace  of  the  di  murmur ^t-oni bus j  fidttio^ibus^  et  proditoriis  excitatiomhusj  tarn  verfut  ^ 
Icing  and  hit  regem  qu(lm  alios  magnates  de  conJUiofw)  tangent,  proditorie /ecertattfUt*^  ! 
Juper  Bfliurn  eccltfta  fanSfi  Benedicti  in  Gracious -ft  rect,  et /ufif' ] 
LE  Standard  inCheap,^^ /n/><t  tftium eulffial? kvli  pofuerunt^hit  ] 
et  quod  ipfifucrunt  adharcntei  cuidum  P^TRO  W arbeck,  inimuo rifiSf 
in  partibus  tranjmQi  inif  exijlcnt*  ad  levandum  guerram  ad  depineuduM  ■ 
r/^^m.  •-Judgment,  to  be  hanged^  drawn  J  and  quartered.  .  ; 

Casi  16.  Stanley  and  Clifford's  Cafe. 

MiDPL. 
•  Decimo  Hcnrici  Septimi, 

crffSlS'*"*'      TXriLLlELMUS  STANLEY,  miles,  et  Robertus  CuFFORm 
CiffordsCafe.     VV     ^,/^.^  ad  inv'teem  inter  fe  ccmmunicaverunt  ct  inttrhcuti Jumadt  ^i 
Bale.  Hift.  136,  de  qvodam  Petro  Warbeck  dd  Thornaco  fu^  obedientid  arcbidudt  ^1 
^^^Hak^^'i      AusTRiiE</  BuRGUNDl-ffi,  hiimicQ  domini  regisy  Vc.  falsi  nuncupeadt 
»i        >|i  •    fe  fore  RiCHARDUM  fecundum  filium    d-.mini  Edvardx    nuper  rtpt 
Anglite  quartiy  in  partibus  exteriorihus  ultra  mare  exijient.  ac  mortiMf 
fe't-.  regiSy  ac  fuhverfimem  regni  ASGLIJE^ proditcric  confpiraveruntj  lit* 
et  eundcm  regem  per  guerram^  i^Cn  in  regno  AuGLlJEy  kvandum  di  »- 
ropd,  ^c.  dtponendum,  i^r.    Et  ad  illud  perimpUndum^  fefr.  pradi&i 
WiLLiELMUs  Stanley  et  Robertus  Clifford  proditoriiy  tff. 
inter  je  oggrenti  fuerunt^  quod  ipfe  RoBERTUS  ad  p.irtfs  exttras  prg* 
diSias  ad prafatum  Petrum  WaRBECK,  ^'c  tranfretaret^  et  in  ifjiui 
Petri  adventum  ad  guerram  levandum  expcfJaret\  it  ipjum  PetrUM 
in  regnum  AsOLlJE  cum  toto  pofff  fuo  introducerel^  ipfum  in  regem  en- 
gfrety  tsfc.     Et  ulttriiis  di^us  WiLLIELMUS  STANLEY  prafato  RO- 
BERTO Clifford  froditcric prcmiftt^  tf^c.  adqucdturque  et  quotiefcunqut 
ipje  Robertus  Clifford  aiiquos  ad  d  mum  Willielmi  Stanley 
a  partibus  exierioribus^  per  privatum  Jignum  inter  ipfos  habit um^  de^inant^ 
pro  ipfiui  ac  di£fi  Petri  Warbeck,  inimicorum  regis,  ^c.  adjuvamine\ 
ipfr\ViLLlKLMVS  STANLEY  CO  toto pojfe  adjuv'tre  veilet^  ifc.  qusrum^ 
(sc.  praiextu  diSIus  RoBERTUS  Clifford  iter  fuum  ad  port,  s  exteroi^ 
prafato  Petro  Wardeck  arripuity^tc  Etfn  fuerunt  aak^rentes^  ^c. 
— JupGMENTj  to  be  banged^  drawn^  and  quarto  ed. 

Case  17,  Marcli  and  Carew's  Cafe. 

Surrey. 

Jnno  tricefmo  Hcnrici  O^a^ui, 

Indidtment  fcr    TTENRTCUS  MARCHIO,    Exon,   proJitorie   diccbat,    *'  1    like 

•^«  not 'the  ^  ro  ^  '^  ^^'^  °^  ^^^  proceedings  of  Cardinal  Pool  :'*  et  ulteriits^ 

♦•^in^pfThc  **  ^^^  ^  J*^^  ^^^  ^'^^  proceedings  of  this  realm;"  and  "  I  truft  to 

**  rciUm,**         "  fee  a  change  of  the  world :"  et  ulteriiisy  "  1  truft  once  to  have  a 

*'  fair  day  upon  thofe  knaves  which  rule  about  the  king:"  et  tiU 

teriusy  **  I  truft  to  give  them  a  buffet  one  day."     Et  ^ibW  NicHo- 

I-AUsCaRJw,  miUsi  malitiosc  ^t  Proditirii  murmtivavit^  ft  indignatus 
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iiceiat  bjtc  vtrba  Anglic  ANA,  *^  I  marvel  greatly  that  the    MAtcn  and 
mentagainft  the  lord  marquis  was  fo  fecretly  handled,  and  CAtiw'jCASjt* 
at  pcirpofe  ?  for  the  like  was  never  leen." — Per  bagamfef^ 
U  coram  Thoi#.  Audley,  cancellar.  et  allosy  30.  Hen.  8. 

The  Cafe  of  John  Rugg,  ^^"  '»• 

Berkshire. 

la  the  thirty  firfi  Year  of  Henyy  8. 
f  RUGG,  chivder,  for  thcfc  words,    «*The  king's  high-  Indiamentfer 
i  cannot  be  fuprcme  head  of  the  church  of  England  by  God's  k^^|  ftjpjj'. 

Hugo,  abbot  of  Readings  ftiper'mde  dixity  "  What  did  you  niacy. 
iving  your  coofcience  when  you  were  fworn  to  take,  the 
for  luprcme  head  ?"  Et  fuperhuU  pradl^us  Joh.  Rugg 
I  added  tliis  condition  iii  my  mind,  to  take  him  for  fu- 
i^head  in  temporal  things,  but  not  in  fpirltual  things."— 
ham.  Mich,  31.  Hen.  8. 

The  Cafe  of  Robert  Rumwick.  c*»»  «5* 

Kent. 

In  the  thirty-firft  Tear  of  Henry  8. 
:RTUS  RUMWiCK  indieiatur]  ^od  cum  diverji  fuerunt  Indiamcntfor 
cdentes  et  compctantes^  iffc,  Thomas  Brook,  tenens  quendam  ^*y'"sr  ^^  ^^^ 
ervifia  impletum,  (ffc.  dixit,  "God  fave  the  king!  here  is  «*«"»»«  »»n8««. 
ale."     jid  quod  pradi^u^  I^OBEKTVS  dixit  proditoricy    tsfc. 
!s  mortem  regis ,  6fc,  "  God  fave  the  cup  of  good  al^  !  for 
;  Henry  fhall  be  hanged  when  twenty  others  (hall  be 
."     Cui  pradi^us  Thomas  dixity  "  Knoweft  thou  what 

fayeft?'       Pradi^us  Robert  us   iterum    dixit   ut   fupra^ 

&c." 

The  Cafe  of  Lionel  Haughton.  ca$e  2©, 

Leicester. 
Anno  tricejimo  tertio  Henri ci  OSia'vi. 

'ELLUS  HAUGHTON, ««/>rr  <^^Ormeskirk,  in  comitate  Haughton's 
ncastri-«,  taylor,  pro  verbis^  viz.  being  (hooting  at  the  ^*^'^* 
aid,  **  1  woulcl  the  king's  body  had  been  there  as  the  arrow 
ight;"  Ai^D,    "  By  the  mafs  I  would  it  had  been  in  his 
ody." — Per  indi^amcnt,  Mich.  33.  //.  8. 

The  Cafe  of  Edward  Peacham.  Case  ^l. 

ARD  PEACHAM  was  indifted  of  treafon  for  divers  trea-  Pcacham'sCafe, 
able  paflages  in  a  fernion  which  was  never  preached,  or  in-  Sec  Foftcr't 
to  be  preached,  but  only  fet  down  in  writings,  and  found  Crown  Law, 
ludy:  he  was  tried  and  found  guilty,    but  not  executed. —  P*  *99»  *oo. 
That  many  of  the  Judges  were  of  opinion,  that  it  was  not  ^^  I'  ^^x%* 

Carth.  405. 
4.  Bl.  Com.  Sa« 

Challercomb's  Cafe.  Case  %i. 

RY  CHALLERCOMB  was  alfo  indifted  of  treafon  for  challercomb's 
>rdS|  and  was  foxmd  guilty,  and  executed^  ^^^^' 

The 
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^^^  »^  '■'  The  Cafe  of  John  Williams. 

WinUmi'iCaft.  JOHN  WILLIAMS  was  alfoindiacd,  found  guilty,  and 
'*RoIi'r^'8  •  J  cu^ed,  for  writing  a  treafonable  book,  called  Balaam's  A 

''^'  UPON  confidcration  of  all  which  precedents,  and  of  the  ft: 

of  treafon,  it  was  refolved  by  all  the  Judges  bcfore-namec 
fo  certified  to  his  majcfty,  that  the  fpcaking  of  the  words  be 
mentioned,  though  they  were  as  wicked  as  might  be,  were  not  trc 

TretfonmiifliM  For  THEY  RESOLVED,  that  unlefs  it  were  by  fome  jparti 
byfomci»riicu-  ftatutc,  no  words  will  be  treafon  ;  for  tliere  is  no  treaion  a 
w  ?od?ai^'i'*  ^^y  ^^^  ^y  ^'^^  ftatute  25.  Edw.  j.  c.  2.  for  imagining  the  deaths 
Thuft^chargTthe  ^^^S*  ^^'  ^"^  ^he  indiSment  muft  be  framed  upon  one  o 
ofience  in  the  points  in  that  ftatute :  and  the  words  fpoken  here  can  be  bu 
tcry  words  of  dcncc  to  difcovcr  the  corrupt  heart  of  him  that  fpake  them ;  I 
the  ftatute.  tiicmfclvcs  they  are  not  treafon,  neither  can  any  indiftme: 
|.  inft.  5.  a«.  framed  upon  them. 

|.  Mar,  cap.  f. 

^,  61.  Com,  80.  To  chargfe  the  king  with  a  perfonal  vice,  as  to  fay  of  him,  ^' 
**  he  is  the  greateft  whoremonger  or  drunkard  in  the  kingc 
is  no  treafon ;  as  Yelverton  faid  it  w^  held  by  the  Judges, 
debate  of  Peacham's  Cafe. 
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4.  Car.  I.    In  the  King's  Bench. 
Sir  Nicholas  Hyde,  Knt.  Chief  Jujiicc. 
Sir  William  J^nes,  Knt.  1 

Sir  James  Whitlock,  Knt.  >  Jujiices. 

\       Sir  George  Crcjce,  Knt.  j 


I 


Sir  Robert  Heath,  Knt.  Attorney  General. 
Sir  Richard  Sheldon,  Knt.  Solicitor  General. 


Memonindum.  Caie  %. 

upon   the  eleventh  day  of  September^  anno  The  death  of 
(iamini  1628,  SiR  John  Doderidge,  one  of  the  jufticcs  of  the  Doo»«idce, 


[TN  this  vacation,  u/s.  upon  the  eleventh  day  of  September^  anno  The  death  of 

!  I  domini  1628,  SiR  John  Doderidge,  one  of  the  juftices  of  the  Doo»«idce, 

Y^  kine's  bench,  died  at  his  houfe  in  Eiham^  in  the  county  of  *"**  ^*^ "'•9^'*^ 
■  -  ^  "  •    •  ....  -    '  iioji  of  Croke 


\ltrrey\  a  man  of  great  knowledge,  as  well  in  the  common  law  as  f'om "he  com- 

\  V  other  humane  fciences,  and  di  vinity .  ^^^  ple^g  to  tht 

j  king's  bench.    Ante,  4.    Co.  Prcf.  4* 

!    After  whofe  death,  becaufc  there  wercfive  judges  in  the  common  Ha  jufticc  of 

I  pbs,  whereof  myfclf  was  the  fourth,  whereas  ufually  there  were  theco»«w»ijf/r« 

^  W  four  in  the  faid  court,  and  as  many  in  the  king^s  bench,  the  ||ce'"ofMlc^"^' 

king,  intending  to  reduce  thofe  courts  to  their  ufual  courfe,  upon  king's  htneb^  the 

thcthree-and-twenticth  day  of  the  hid  September  (having had  com-  office  of  juftlce 

punication  with  Coventry,  Lord  Keepe*  of  the  great  feal),  nomi-  ^  tlwcommon 

natcd  mc  to  be  one  of  the  juftices  of  the  king's  binch,  and  figned  jJ^^^nT^ 

Rwarrant  the  fame  day  for  my  patent  to  be  juftice  there;  and  JiJ^p^enfof"^ 

another  warrant  reciting  my  firft  patent  of  juftice  of  the  common  promotion, with. 

pleas,  and  determining  his  pleafure  concerning  that  place  (faving  out  any  patent 

all  wages  and  fums,  &c.      And  the  patent  of  jufticc  of  the  king's  p^JfT*^'^"' 

bench  was  fcaled  upon  the  nintli  day  of  O^iober^  and  bare  date  the  .^^' 

faiie  day ;  and  the  patent  of  revocation  of  my  place  of  juftice  of  the  i?/!^!!^.'?^!.,©. 

common  pleas  was  fcaled  upon  the  tenth  day  of  O^oLer^  and  both  4.inft.  100.310! 

patents  were  delivered  to  me  upon  the  eleventh  day  of  that  month,  Dyer,  159. 197. 

ailuch  time  as  1  was  fworn  jufticc  of  the  king's  bench.  33»-  *"  '"^''g. 

1.  Sid.  305. 

And  a  qucftion  was  then  moved  about  my  antiquity,  I  having  a  judge  who  It 

w»c juftice  in  the  common  pleas,  viz.  Justici:  Yelverton,  and  tranjUuHiwa 

troof  t!ie  barons  iti  the  exchequer,   vi'z,.  Trevor  and  Vernon,  o'^^oart  to 

mjpu:J?ies,  and  had  not  a  claul'e  of  laving  fuperiority,  precedency,  "IJt  bdng^iT- 

and  ai\ti.]iuty,  as  was  in  the  i'econd  patent  of  Justice  Nichols  cbafjedfromh 

(he  being  firft  one  of  the  judges  in  the  common  plcr^s  ;  and  having  a  formeroffice, 

patent  to  difcharge  him  from  that  place,  was  then  made  the  prince's  ^^  notlofe  hla 

rfttnccllor,  and  rvvo  days  after  juftice  of  the  king's  bench,  with^^^'^-^^j^jj^.^ 

an  cxprefs  exception  and  allov.ance  to  be  chancellor  to  the  prince,  no favimg  tiaufi 

mdfaving  his  precedency  and  feniority).    But  all  the  Justices,  in  the  patent, 

aflcmblcd  at  the  Lord  Keeper's  houle,  agreed,   that  I  needed  not  Dyer,  159, 

filch  a.itiving ;  for  my  patent  continued  until  the  time  1  was  judge 

rfthc  king's  bench,   ajid  1  never  ceafed  to  be  a  judge,  but  was 

liaDllatcd  only :  and  the  jufticcs  conceived  the  patent  of  rcvoca- 

^n  of  my  jufticc  place  in  the  cpmmon  picas  v^'is  ncedlcfs,  becaufc. 


hit 


J^  Michaelmas  T^rm,  4.  Car.  i.     In  B.  R. 

MiMORAK-     by  making  mc  juftice  in  the  king's  bench,  my  former  patent  was 

"*'**•         in  lavv  determined  (;i),  according  to  the  cafe  2)vrr,  159;  yet,  for 

better  fccuritv,  there  vsas.one  made  according  to  the  precedent  of 

Justice  Jones's  pat-*;it,  when  he  was  removed  out  of  the commoa 

picas  to  be  judge  in  the  king's  bench. 

(a)  B/  the  f^rant   of  an    office  to  one-  port.  13P.  600.     I.  Sid.  33S.      i.Ha.7. 

who  holds  an  ot)icc  incompatible  with  it|  the  pi.  lo.     Cro.  £liz.  76.  and  fee  the  cafe  of 

frft  office  U  void.  4.  Inrt.  ico.310.    Dyer,  Milward  v.  Thatcbefj  i-  Term  Rep.  Si. 
197.     1.  SiU.  305.      Jones,  255.       I'ide 


Cash. 
How  a  prifoncr 


Cufack's  Cafe. 


inihecuilody  /^Uw^ACK  WHS  condemned  in  the  fherifF's  court  in  London  ht ., 
d^K^B^'^o^an  ^^^^'  ^'^^  taken  in  execution;  afterwards,  hy  2l  habeas  corfuit  \ 

txccutionTntr  "P^"  ^"'^  '^^  ^^^^  king's  bench,  the  faid  execution  with  other  caufd  - 

of  flieriir'*  were  returned  ;  whereupon  he  was  committecf  to  the  marfhal  inexe- 

cowrr,  (hall  be  cutioii  for  that  debt,  and  other  his  executions  in  the  king's  benclu  '. 

difdMrsed.  ^,jj  ^low  all  the  executions  in  the  king's  bench  were  difclnrged;  \ 
and  the  judgment  in  London  revcrfcd,  by  a  writ  of  error  in  TBt  • 

HUSTINGS. 

The  queftion  was,  How  he  (hould  be  difcharged  of  this  cxcctt-  . 

tion  ?  for  this  Court  hath  no  record  of  the  execution,  but  by  the  j 

return  of  the  habeas  corpus :  and  of  the  reverfal  of  that  judgment  i 

,  they  have  not  any  record,  but  what  is  only  furmifcd  ;  andl  they  • 

may  fiot  award  a  artioi-ari  to  Lottdon^  for  they  there  will  not  le-  i 

(/•)  Sed  vidt      Xjavw  it  («). 

3  Mod.^2^'o.         Whereupon  it  was  advifed,  that  all  matters  here  concerning 

6.  Mr.d.  246.  that  execution  being  difcharged,  he  n\ight  be  remitted  to  LoHd$t 

H*rd.  402.  for  that  caufe,  and  U^cre  be  difcharged.     f^ide2().  Edw,  3.  pL^I* 

ti  Keb.  257..  48.  Ed'-Ji'.  3.  pL  22.     39.  Hen.  6.  pi.  44.  l^  45.     Dyer^  152.  187. 

1.  Burr.  386.      I.  Bl.  Rcj»,  230.     4.  Com.  Dig.  197.    2.  Hawk.  P.  C.  407. 

^^"  3-  Geery  againjl  Reafon. 

The  words,  pOVENANT.  The  plaintiff  declares.  That  by  articles  in- 
^''-iTos^^'  denied,  Ihewn;  &c./>/<7;w(?  dopnlmibiAy  he  demifedto  thedcfb- 

"  .Krccd,' &c."  ^^*'^t  certain  rooms  in  Bear'/f/Iey  until  Midfummer  1626,  rendering 
»wke»f»irr/;rio«»  the  fum  of  61.  13s.  4d.   rent,  "provided,  and  upon  condition, 
^ninct  a  covt-   *'  that  the  faid  Reafon  fhali  gather  the  rents  of  other  the  plaintiff*!  ■ 
•'"''•  •*  tenements  in  Bcar-AlUy^  referved  quarterly  and  mentioned  in  a 

1.  Roll.  Abr.  **  fchedulc,  and  pay  the  fame  v.ithin  twenty  days  after  every  quar- 
410.  r  j8.  cc  tcr-day  :  and  it  is  agreed,  that  the  faid  Rcajon  Ihall  retain  the  reft 

cTo^hliz'^-  2  *'  of  the  benefit  to  be  made  of  the  faid  rooms,  over  and  above  the 
VS5.  "^^   "  ^^'^^  ^^^  pounds  tliirtcen  fhillings  and  fourpence^^r  annum^  forhil 

1®.  Co  ^2.  "  pains  in  gathering  up  the  faid  renis  :"  and  fhcws,  that  the  rents 
j-Co.  71.  were  mentioned  in  the  fchedulc,  and  amounted  to  igol.^^-  amiumi 
D)er,  511.  j^,^^  |.|j^^.  j|^^  defendant  had  not  paid  the  faid  rents  :  but  he  did  not 
L  Coin.  Dig!     ^'-^^'^  ^^^^^  ^-^^  defendant  had  gathered  them. 

43^  The  defendant  thereupon  demurred  :  for  \t  feemcth  that  here  is 

Cow  ^^6^''o        "^^  ^^^'^  covenant  to  gather  or  pay  tlie  rents,  but  a  forfeiture  of 

Dpo^.27?76o  ^^^^  '^^^^  *^^^^  ^^  V°^  gather,  and  pay  them  being  gathered ;  and  if 

he  do  til  not  pay  them,  being  gathered,  an  account  hes. 

GermikEi 
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GERMiKE,/or  the  plaintiffs  infiftcd  much,  that  thcfe  words,  Pr^-       ^"*/   ' 
vidid^  lie.  in  the  indenture  fliall  make  a  covenant.  KtAi'jj!, 

But  ALL  THE  Justices  conceived  it  is  not  a  covenant^  but 
wrnly  a  conJition  annexed  to  the  cftate,  which  determines  it  by  not 
collcfting  and  paying  the  rent;  and  it  is  not  to  be  intended  that 
itihould  be  a  covenant  to  inforce  him  to  gather  and  pay  them 
where  peradventure  he  cannot  collcft  them  :  and  thereupon,  with- 
<>Qt  argument,  it  was  adjudged  for  tlic  defendant. 

Chamberlaine  againft  Turner.  CA114. 

PJECTMENT  for  an  houfe  called  The  White  Swan,  in  Old-  a  rfcv.fc  of  a 
^  peet,  in  London.  /T/'J^lr'^^ffw* 

Afpecialverdi£t  was  found,  That  Henry  Metcalfw^s  fcifed  in  fee  of  a  fee  fimpic  by 
Aeiaid  houfe,  and  of  a  garden  thereto  appertaining,  and  iicld  it  force  of  the 
i&foa^,  and  made  his  will  in  this  manner,  which  is  found  vey-  "^^^^  ^^  P^' 
ktthm :  ^*  I  devife  ail  my  fec-fimple  lands,  goods,  and  tenements,  ^^'X\iJc!^\\\T 
^XSi  Henry  Metcaifs  my  fon,  and  the  heirs  males  of  his  body,  and  the  tefbtor  had 
•*  for  default  of  Inch  iflue,  remainder  to  his  rij;ht  heirs;"  and  btforc  devifcd 
nndc  him  executor,  and  appointed  that  he  Ihouid  pay  iiis  debts  ^"  '"*  ^^- 

•at  of  hi*  goods  and  lands.     And  **  1  devife  the  houfe  or  tcnc-  ^iX^IHl* . 
-**  —  _.  —  and  tenements. 


•*lient  wherein  If^Mam  NichoUs  dwellcth,   called  The  White  p^, 


too. 


"Swan,  in  Oldjircet^  to  Hemy  Galluut,  my  daughter's  fon,   for  ^  ^   , 
^  ever.".  And  the  jury  found,  that  the  laid  lyuiiam  Nichol/s,  at  the  i^^.' '' 
time  of  the  faid  will  making,  and  of  the:  teftator's  death,  inhabited  Co.  Lit.  9. 
tod  occupied  the  entry  or  alley  of  the  faid  houfe,  and  three  upper  ^'o-  ^liz.  330^ 


rooms  therein  ;  and  that  divers  other  perfons  at  the  fame  time  held  ^''**-  J^^-  »'• 
and  occupied  the  garden  and  other  places  in  the  faid  houfe ;  and  that  Cowp.  4i!22si 
tVill'tam  Heylock  and  his  wife  held  another  room  ;  and  that  Henry  ^,  660/ 


and  occupied  the  garden  and  other  places  in  the  faid  houfe ;  and  that  Q^^tf^  \l^i 
fVilliam  Heylock  and  his  wife  held  another  room  ;  and  that  Henrf  ^,  660/ 
Ca/lantj  claiming  that  houfe,  entered,  and  made  a  Icafc  thereof  to  i^ougi.  266, 
the  plaintiff;  and  the  defendant,  by  the  command  of  the  hidAfet-  ^^s- 
€Qlf,  heir  of  the  devifor,  ovjhd  him.  Etfijupcr  totam  matcriam,  ^s't .    ^'  ,^^""  ^"^^ 
This  cafe  being  argued  at  the  bar  by  Banes  and  Calthrop  1.  Term  Rep, 
yir  the  defendant^  and  by  Andrews  for  the  plaintiff  two  quef-  ^S^- 
lions  were    moved  :    First,   Whether  the   heir   of  Gailant  had 
aiy  more  than  an  eftate  for  life  by  this  devife  ?  becaufe  all  !iis  fce- 
ftnple  lands  being  before  devifcd   to  his  fon  and  heirs  male  ,  he 
afterwards  devifcd  that  houfe  to  Hmry  GalLmt  for  ever  ;  and  if  it 
Icbut  an  eftate  for  life  extracted  out  of  the  tirft  ellate,  tlicn  it  is 
determined  ;  and  he  relied  upon  yliice  LundhanC i  Cafc^  Dya^  357. 

But  ALL  THE  Court  refolved,  that  it  is  a  fce-limple,  becaufe 
of  the  words  ^^  in  perpetiiumf''  or  ''forever;*^  and  it  is  not  like 
the  Cafe  of -////Vr  Lundham^  where  an  exprefs  fee  was  given  to  one, 
ttd  after  his  death  devifed  to  another  for  life. 

The  Second  Qttestion  was,  Whether  all  the  houfe  paffed,  or  if  «  man  t^cvifc 
tkecntry  and  tliofe  three  rooms  which  were  in  the  poflcllion  of  the  *"  ^'l  "J*"/"";^?* 
UAwLm  NjchoUs  o^^ly}  ';X:',X' 

Hyde,  Chief  Jufi'ue,  doubted  thereof;  for  it  may  be  intended  wiled  "TA*  ^^ 
Atihedid  not  devife  more  than  Nicholls  occupied.    But  Jones,  ^^^^'Z^^mlt. 

ph^jafletf  rbough  ihat  pcffon  had  only  three  rooms  j  for  the  name  of  716^  5w<»»  afccrurns  the 
.***-— Poft.  447.  473.     Salk.  234.     2.  Bac.  Abr.    55.     Jones,  379.     x.  Roil.  Abr.  613.    Cro.£l'z»' 
1  *»J.  474.    4.  Med.  13*.    J.  Ani.  188.     ».  Term  Rep.  498.  501. 

WtllTLOCK, 


J3b  Michaclmafc 'ternij  4.  Ctr.  i.    In  ti.  ft^ 

CMAMtit.      WhitlOck,  and  Myself,  were  of  opinion7  that  all  flic 

Vw       paflcd  to  thedevifcc;  for  the  dcvifc  being  **  that  houfe  or 

TutMtR.     **  mcnt,"  and  the  conclufion  "  called  The  White  Swan,' 

QIC       ^^  ^^  them  neceflarily  import  the  whole  houfe  ;  for  the  f 

i.'v^,  43;.  '^^^  White  Swan  cannot  be  intended  to  refer  to  three  n 

3.  Com.  Dig.  *  and  the  words  after,  viz.  '*  wherein  IVilllam  Nicholls  dwclleth, 

ai.  not  abridge  or  alter  that  devife ;  and  the  houfe  being  named  1 

c-ih'  E?*'        particular  name  of  The  White  Swan,  although. /^///tf«  -A 

Dottri  76****   i^cver  inhabited  therein,  yet  it  paflcth  by  the  devife,  and  is 

becaufe  he  inhabited  therein,    although  he  occupied   but 

rooms  of  it :  but  if  the  houfs  had  not  been  namcid  by  the 

cular  name  of  The  White  Swan,  aftd  he  had  devifcd  * 

**  House  in  the  occupation  of  IVUitam  Nichollsy^  there  pera 

ture  it  (hould  not  extend  to  more  than  what  was  in  the  occu 

of  fVilliam  Nicholls^  and  not  to  that  which  was  in  the  occu 

of  others  ;  according  to  the  Cafe  of  Andrew  Ognell  {a)j  ar 

Cafe  of  Hunt  v.  Singleton  (^),.. where  a  leafe  was  made  to  on( 

of  an  houfe,  and  he  let  out  of  that  two  chambers,  and  alte 

renders  tlie  leafe,  and  a  new  leafe  was  made  to  the  faid  Cales 

houfe  in  his  occupation,  it  was  adjudged  only  of  the  houfe 

occupation,  and  not  of  the  two  chambers,  for  there  was  : 

leafe  of  the  houfe,  although  the  two  chambers  were  not  dc 

but  the  devife  being  '' of  the  houfe  called  The  White} 

•^  wherein  Nicholls  inhabiteth,"  cannot  be  intended  that  the 

Ihall  be  of  the  three  chambers  only,  becaufe  it  cannot  be  t 

the  houfe  called  The  White  Swan. 

Otiafpecul  The  Third  Question.  And  whereas  it  was  objeftedyl 

verdia  finding  IS  not  found  that  Henry  Metcalfhzd  other  lands  in-fee-fiir 
d  devife  of  "all  fupply  the  firft  dcvifc,  and  therefore  neceflarily  it  ouj^ht  to 
•  to^-rf*inT^  tended  to  the  refidue  of  that  houfe,  and  then  it  palTeth  n. 
"my  iioQfe  "^^^  Justices  anfwercd  thereunto,  that  it  ought  to  be  int 
•*  called  th6  although  it  be  not  expreffed,  that  he  had  other  lands,  and  the 
« White  Swan^^  of  the  jury  was,  Whetlicr  the  intire  houfe  paffed  by  thofe  \ 
•*  flfj/bT-**^''  So  if  they  be  fatislied,  the  Court  fhall  not  doubt  of  moi 
Undid  that  The  what  thc  jury  have  found. — £t  adjoumatur;  and  afterwards 
teftator  had       adjudged  accordingly. 

other  lands  than  thofe  belonging  to  the  White  Swan  to  fatUfy  the  firfl  devife.-^ Moor,  26S.  5 
Yelv.  61.  2.  Roll.  Abr.  69S.  702.  Cro.  Jac.64.  Cro.Eliz.43S.  £q.  Caf.  156.  i.  S: 
JonOy  393.     5.  Bac.  AU  299. 

(«)  4.  Co.  48.  50.  {k)  Cro.  Eliz.  473.  564.     3 .  Co.  6 

CAtE  5.  Inkerfalls  againjl  Samms. 

In  ^fumfffii  the  A  SSUMPSIT  againft  the  defendant  as  executor.  Wher 
«Uy  upon  which  ^^  tcflator  in  his  life,  viz.  upon  the  16.  Q^fober^  18.  Jac 
|hepromifei8  conlideration  of  five  pounds  lent  unto  him,  promifed  to  pa 
ciarfttJon  it  not  ^^^  defendant  pleads,  that  the  teftator  }ion  affumpftt.  Tl: 
material ;  and  find,  that  the  teftator  ajfumpjit  modo  et  forma^  but  that  the  t 
if  Che  jury  find  died  fuch  a  day,  viz,  in  17.  ^ac.  i.  fo  that  he  ^\-as  dead  a  y< 
a  general  yer.  more  before  the  time  which  is  alledged  in  the  record. — i 
to  thc^ue"^  the  firft  argument  the  Court  held  tor  the  plaintiff,  that  t 
and  a  fpecial  did  being  that  the  teftator  ajfumpjk  modo  et  forma^  the  findir 
natter  againft  it,  the  fpecial  matter  is  void. — Ante,  76.  Poft.  174.  xy2.  Jones,  192.  Cro. 
Cro.  Elis.  481.  3.  Leon.  80.  K«b«53»  Stra.  So$«  5.Com,Dig.  t68. 171.  Cowp.  S26. 
Ilf;.     1.  Turn  Kep.i^i, 
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he  tcftator  died  before  the  time  mentioned  in  the  declaration  iNEitsAitt 
;,  fuperfluous,  and  not  material  •,  nor  is  the  day  of  the  a/-      ^^^JJ^ 
i  material ;  and  although  he  were  dead  before  the  day  mcn- 
i  in  the  declaration,  it  is  good  enough.     An<r  thereupon  it 
idjudged    for  the    plaintiff.       Fid^  23.  £ii%.    Djer^    37  a. 
4.    GoddardHs  Cafe. 

Halloway's  Cafe.  Ca»i«. 

LLOWAY  was  indifted  and  arraigned  ?x  Newgate  for  mur-  A  boy  trefpaf- 
ferine  one  Payne.  The  indiftment  was,  That  he,  ex  malitia  ^**  '"^o  •  P»^k 
acogttata,  tied  the  faid  Payne  at  a  horfe's  tail,  and  ftruck  him  ftel?ij^^^„, 
trokes  with  a  cudgel  being  tied  to  the  faid  horfe,  whereupon  ©„  perceiviof' 
Drfe  ran  away  with  him,  and  drew  him  upon  the  ground  three  ihepark-keeper, 
igs,  and  tliereby  brake  his  flioulder,  whereof  he  mllantly  died,  climbed  op  a 
3  murdered  him.  tree  ro  hide 

nimfclf :  on  hit 
on  this  indiftment  he  being  arraigned  pleaded  not  guilty ;  coming  down, 
hereupon  a  fpccial  verdift  found,  That  the  earl  of  Denbigh  was  '**  Parker 
fed  ot  a  Dark  called  Aujierly  Park,  and  that  the  faid  Halloway  ^^^^^^^ 
woodward  of  his  woods  in  the  faid  park ;  and  that  the  faid  cudgelT  and 
\  with  others  unknown,  entered  the  faid  park  to  cut  wood  then  bound 
,  and  that  the  faid  Payne  climbed  up  a  tree,  and  with  an  *^»"» ««  hit 
et  cut  down  fome  boughs  thereof;  and  that  the  faid  Hallovjay  j*"^'^  V?^''  *°^ 
riding  into  the  park,  and  feeing  the  faid  Pa)ne  on  the  tree  ^^^^^  Oioulder 
landed  him  to  defcend,  and  he  defcending  from  thence  the  was  broke, 
Halloway  ftruck  him  two  blows  upon  the  back  with  his  cud-  whereof  he 
and  the  faid  Payne  having  a  rope  tied  about  his  middle,  and  **'^  •  ^^'»  ^" 
nd  of  the  rope  hanging  down,  the  faid  Halloway  tied  the  end  ^*|;J"^.^*fo/'{J*" 
it  rope  to  his  horfe's  tail,  and  ftruck  the  faid  Payne  two  blows  coircaion  wa» 

his  back  ;  whereupon  the  faid  Payne  being  tied  to  the  horfe's  cxccfTive,  and 
ind  the  horfe  running  away  with  him,  drew  him  upon  tlie  *"*^  of  deU- 
id  three  furlongs,   and  by  this  means  brake  his  (houlder,  *>**'a'«  crucify- 
cof  he  inftantly  died,  and  tlie  faid  Halloivay  caft  him  over  the  W.  Jones,  39?. 

into  certain  bullies.    And,  Whether  upon  all  this  matter  j^^^x* 'a?- 
llhe  faid  Halloway  be  guilty  of  the  murder,  />rff«/ .^   ^'^^Y  D.honV^^' 
the  difcretion  of  the  Court ;  and  if  the  Court  mall  adjudge  i.iLk  i\*c. 
guilty  of  the  murder,  they  find  him  guilty  of  the  murder;  if  4.54. 
nvife,  they  find  him  guilty  of  manflaughter.  P»in»-  545- 

bis  fpecial  verdift  was  removed  hy  certi9rar't  into  the  king's  i.Hawk!p.C. 

h,  and  depended  three  Terms  ;  and  the  opinion  of  all  the  126. 

3Es  AND  Barons  was  demanded,  and  they  all  (except  Hut-  3'  Bac.  Abr. 

» who  doubted  thereof)    held  clearly  that  it  was  murder :  for  ^^^„ 

1  the  boy,  who  was  cutting  on  the  tree,  came  down  from 

X  upon  his  command,  and  made  no  refiftance,  and  he  then 

khim  two  blows,  and  tied  him  to  the  horfe's  tail,  and  then 

k  him  again,  whereupon  the  horfe  ran  awav,  and  he  by  that 

ts  was  flain,  the  law  imphes  malice ;  and  it  mail  be  faid  in  law 

;prepenfed  malice,  he  doing  it  to  one  who  made  no  refiftance. 

10  this  Term  all  the  Juftices  delivered  the  reafon  of  their 

ons:  whereupon  judgment  was  given,  and  he  was  adjudged 

hanged,  and  was  hanged  accordingly. 


Juxoa 


Cowp.  830, 


lyl 
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Case  7. 


A  pcrfon  may, 
by  the  kin;*t 
lictnce,  raife 
locks  upon  a 
publick  nafi- 
gable  river 
flowing  through 
his  own  land, 
for  the  advan- 
tage of  the  na. 
iription  \  and 
the  ovmers  of 
harges  [Miffing 
through  them 
may  be  obliged 
to  pay  fuch  toll 
as  the  privy 
council  fhiil 
afterwards  ap- 
point. 
Po(t.  184,  185. 

i.Rol].Abr464. 
Garth.  191. 
Cowp.  47. 
3.  Term  Rep. 
«53- 


In  offumpjit  on 
a  prcmife  ro 
pay  fo  much  for 
paffing  through 
cenaUi  locks  on 
a  navigable  ri- 
ver as  A,  (hould 
appoint,  it  is 
not  neccflltry 
to  give  the  de- 
fendant noiii* 
of  the  fums  A. 
appoints  to  be 
paid. 

Ante,  9  5.   Poft. 
1.  Vem.  004. 


Juxon  againjl  Thornhill. 

Trinity  Term,  4.  Car.  i.     Roll  76. 

A  SSUMPSIT,  Whereas  the  plaintifF,  by  the  king's  1 
^  had  eroded  in  Godmanchcjlcr^  and  in  five  other  places 
own  land,  fix  feveral  fluices  or  locks  upon  the  r'lvtr  Oufc^ 
better  railing  and  heightening  the  water  in  the  river,  for  th 
paflage  of  boats  through  the  faid  locks  ;  and  the  king  had  j 
to  him  to  take  fuch  rcafonablc  fums  for  the  paflage  throu 
faid  locks  as  fhould  be  agreed  upon  betwixt  him  and  thol 
fhould  have  fuch  paflage:  and  for  that  there  was  contcnii( 
twixt  him  and  the  defendant  and  divers  others  what  fums 
be  paid  for  fuch  paflage,  a  petition  was  thereupon  prcfented 
lords  of  the  council,  and  by  them  referred  to  the  Ea; 
Manchester,  Lord  Preftdent^  to  fetdown  what  rates  tliofe 
paflcd  through  the  faid  locks  fliould  pay:  that  the  defcndj 
confideration  the  plaintifF  would  permit  him  to  pafs  throu 
faid  locks,  upon  the  20.  0^7.  3.  Car,  i.  proiuifed  to  tlie  pi; 
that  he  would  pay  him  fuch  fums  as  the  faid  lord  prcfident 
appoint :  and  ali^gcth  in  fa6l,  that  between  the  laid  20th  of  < 
and  the  23d  oi  April  following  he  paflTcd  through  the  faid 
with  his  boats,  and  carried  2120  tons  of  coal:  and  that  up 
24th  of  April  the  faid  carl  of  Manchcjler  fet  down  and  ordere 
two-pence  halfpenny  fhould  be  paid  for  every  ton  w^hich 
through  the  faid  locks,  in  every  lock  two-pence  halfpenny 
that  for  the  faid  2 1 20  tons,  according  to  the  laid  rate,  the  def 
ought  to  pay  him  eleven  pounds  :  and  that  upon  the  2gth  o 
then  next  following  he  requcfted  the  defendant  to  pay  the  fa 
vcn  pounds,  and  he  rcfufed  to  pay  it,  whereupon  he  broug 
aftion. 

The  defendant  pleaded  non  cjfumffit ;  and  it  was  found  ; 
him  ;  and  now  moved  in  arrjll  of  judgment, 

First,  That  it  is  no  good  confideration  ;  becaufc  ther/c^< 
is  a  common  river,  and  it  is  not  lawful  for  any  to  make  flop 
the  river,  or  to  take  fums  of  money  for  the  paflage  throu 
locks  — Sed non  allocatur  ;  for  the  locks  are  upon  the  plaintifF 
land,  and  at  his  cofl,  for  the  exaltation  of  the  water,  and  n 
the  river  navigable  for  veflels  of  burthen  ;  and  it  ftands  witi 
reafoQ  that  they  fliould  pay  for  their  paflage  according  tc 
agreement. 

Secondly,  Becaufe  it  is  not  fliewn  that  the  defendant  h 
notice  given  him  of  the  carlcf  Manchejlers  order. — Sed  non  all 
becaufe  he  ought  to  pay  as  much  as  he  fhould  appoint,  and  t 
fendant  is  to  take  notice  of  his  order  as  well  as  the  plaint 
being  a  ftrangcr  to  both  ;  as  w^herc  one  is  obliged  to  perfo 
arbitrament,  there  needs  not  any  notice  to  be  given  unto  hi 
he  ought  to  take  notice  at  his  peril.  Alfo  the  plaintifF all( 
that  ho  required  the  fum  according  to  the  order,  which  is 
plied  notice.  Whereupon  rule  was  given,  that  judgment 
be  for  the  plaintifF,  unlefs  farther  matter  Ihould  be  fhewn 
contrary  by  fuch  a  day. 

392.  577.     S.  C.  T.  Roll.  Abr.  464..     Cro.  Jac.  288.  492*     5.  Co.  113.     6. ) 
a.  Ler.  22.     2.  BulA.  144.    Kyd  on  Awards,  73. 

Cbai: 
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Chambers's  Cafe.  •a  a  t. 

MBERS,  being  in  prifon  in  the  marjha^fea  del  h^ftel  de  r§y^  A  prifoncr 

ired  a  habeas  corpus,  and  had  it ;   which   being  returnable  committed  to 

le  fifteenth  day  of  O^ober,  the  marflial  returned  that  he  was  prifollj^and 

ttcd  to  prifon  the  twenty-eighth  izy  oi September  laft  by  the  brought  up  by 

nd  of  the  lords  of  the  council.    The  warrant  verbatim  was,  bab.  cor,  may 

,c  was  "committed  for  infolent  behaviour  and  words  fpoken  ^^  remanded 

e  council  table;"  which  was  fubfcribed  by  the  lord  keeper  ^ai^wifhou^ 

clve  otliers  of  the  council. — And  becaufe  it  was  not  men-  a  ^^^  k»^.Tor. 

what  the  words  were,  fo  as  tlie  Court  might  adjudge  of  them,  fcry  ruli  or 

irn  was  held  infufficicnt,  and  the  marlhal  advifcd  to  amend  o«dkr  of  the 

irn  before  the  twenty- firll  of  0^hber  following.  S^^"'^  5  "?^  *^ 

'  °  the  commit- 

hc  was,  hy  rule  of  the  Court,  appointed  to  bring  his  pri-  ^^!^y  council  * 
hen,  without  a  new  habeas  corpus  ^  and  the  prifoner  was  ad-  «» for  words*' 
hat  in  tlie  mean  time  he  fhould  fubniit  to  tlic  lords,  and  Spoken  at  their 
1  them  for  his  enlargement.     Upon  the  iaid  21ft  of  October  ^Ji^/;'*'"^^*'' 
rfhal  had  his  prifoner  there  ;  but  becaufe  the  great  Cafe  of  the  word!  tTcrc' 
iiam  fVtthipole  [a)  was  to  be  debated  that  day,  ana  time  would  he  OuJl  be 
mit  to  treat  of  this  matter,  the  marfhal  was  commanded  lo  bailed. 
gain  his  prifoner,  and  have  him  in  court  the  23d  day  of  ^^^*'  5^7*  579- 

Cro.Jac.  8f, 

MINE,  for  the  prifoner^  then  moved,  that  forafmiich  as  it  2.  inri.  55. 
:d  by  the  return,  that  he  was  not  committed  for  trcafon  or  Vaugh.  137. 
lor  doth  it  appear  what  the  wordi  were,  whereto  he  might  ^**^'^»  ^39- 
fwer,  he  therefore  prayed  he  might  be  difmifled  or  bailed.  ,^""'n  ^,*,<.. 
THE  King's  Attorney  moved,  that  he  might  have  dav  3-  ^co"-  '9f- 
le  25th  of  OSiober  to  confider  of  the  return,  and  he  informed  4-  jh*"""*  "*" 
^ords,and  that  in  the  interim  the  prifoner  might  attend  the  ]'  c,?i.'  J[' 

,  sr  o  I.^dlK.  347. 

l-table  and  petition.  2.  Veiu.  13. 

tlie  prifoner  affirmed,  that  he  oftentimes  had  aflayed  bv  pc-  p!'^^  ^''^^ 
and  could  not  prevail,  although  he  had  not  done  it  fmce  PoTtfiTi. 
;inning  of  O^obcr ;  and  he  prayed  the  juftice  of  the  law  and  3.  Com.  Dig. 
leritancc  of  a  fubjeft.  45^' 

...  .  ^  ,    ,  ,  .       a.  Hawk.  P.C, 

rreupon,  at  his  importunity,  the  Court  commanded  hnn  166.170. 185. 
ailed  ;  and  he  was  bound  in  a  recognizance  of  four  hun- 
mnds,  and  four  good  merchants  his  fureties  were  hound 
gnizances  of  one  hundred  pounds  a-piecc,  that  he  fhouid 
here  in  Craji'mo  Animarum,  and  in  the  interim  Ihould  be  of 
rhaviour ;  and  advertifed  him,  that  they  might  for  con- 
ous  words  caufe  an  indiftment  or  information  in  this  Court  ('^'  '^"''  P°^' 
lawn  againft  him,  if  they  would  {b).  '^^* 

(«)  Sscpoft.  134.  147, 


C^ft.  X  Sir 


t34  MiduclmasTcnn,  4.  Car.  li     th  fil.lL. 

Caii  9.  Sir  William  Withipolc's  Cafe. 

Apcrfonar.     OlR  WILLIAM  WITHIPOLE,  being  iiidiftr^  before 
raigned  for        O  roiicrs  for  the  murder  of  Aladyfon^  and  b^ing  arraignc 
blMd  thr*^      that  inqueft,  informed  the  Court,  that  he  had  mattef  hi  law  t 
ZI.HM.4.C.9.  to  avoid  the  Indiftment,  aiid  that  he  ought  hot  to  be  put 
In  avoidance  of  fwer  \  and  prayed  tliat  counfel  might  be  a/Tigned  him. 
the  corocier*t 
inquifition  or         ^Jr.  No  y  and  Others  were  afligned  ;  who,  at  another  day, 

•nd*thlin"lcl!d'  *  P'^*  ^^^  ^^^^^  ^^^^  "^^  otight  not  to  be  impeached  upon  I 
over  to  the*  diftment ;  for  he  (het^ed  in  his  plea  the  ftatute  of  1 1.  //*;;. . 
felony. —  **  That  none  (hall  be  put  upon  any  pannel  of  inqueft  at  the 
PeKontout-  «  mination  of  any  perfon,  unlefs  by  the  bailiffs  and  mini 
J.***^ j".P*^*  "  thelheriffs  fworn  and  known;  and  that  the  faid  jurors 
eanpo*  t>r**  "  hc  prohi  et  legale  s  homines  ;"  and  further  pleads,  that  J  [ft 
jurors.  foreman  of  the  jury,  nominated  himfclf  to  be  of  the  jury,  an 

Poft.  147.  365.  teen  others  ((hewing  their  naifies);  and  on6  Akicandcr  Fa, 
Ley,  81.  required  him  to  return  them,  he  n6t  being  (hefiif,  lior  bailifl 

Joneiy  19S.  franchife,  nor  any  minifter  of  aily  (lieriff^  ndr  b&iliiFof  an 
3.  Inft.  34.  chife,  who  ought  by  the  law  to  return  them  ;  ahd  by  the  fa 
Bro''lnd*i  ^^^^  ^^^  inc^uifition  was  found.  And  he  further  pleadedj  tl 
n.  Hm.'4.'4i.  ^f  ^^^  f^id  jurors  were  outlawed  in  actions  of  debt,  the  one 
S.P.C.Sg.  twelftli  year  of  King  James,  the  other  in  the  firft  year  ol 
».Hale,6o.i5^  Charlks,  and  produced  the  records,  being  fent  by  m'tttin 
%.  Hawk.  P.c.  ^f  ^Yit  chancery  ;  and  averred  that  the  outlawries  are  yet  ii: 
€.15.   .  24'  «o  ^^Qj  reverfed  nor  vacated. 

^\l- 154-  *  -^"^  upon  this  plea  pleaded  the  Court  would  advife,  Whi 
fhould  be  atcepted?  and,  What  (hould  be  done  thereupon 
demur  or  join  iffue  ? 

The  First  QtTEsTtoN  was,  Whether  the  11.  Hen.  4.  c. 
tends  to  inquefts  before  coroners,  or  only  to  indictments 
juftices  of  the  peace  and  of  oyvr  and  tennimr  >* 

Secondly,  Admitting  that  this  ftatute  extends  thercuntc 
ther  it  extends  to  pcrfons  outlawed  in  perfonal  actions,  < 
(s)  Pofl.  147.  to  perfons  outlawed  iox  felony  or  treajon  [a)  f 
Qo,  Lit.  158.      2,.  //,„.  6.  pLio.    II.  Ht/i,4.pi.  41.     2.  Roll  Abr.  657.    3.  InfL  31.     2.  Hi 


307.312.  5S7. 


And  becaufe  this  was  the  firft  plea  tliar  !i?.d  been  upon  t 
tute,  and  would  be  a  precedent  in  crown  matters,  the  Couri 
advife.  And  all  the  juftices  of  both  benches,  and  barons 
exchequer,  met  thereupon  at  Serjcants-hm  in  Fleet-ffreet ;  and 
had  conference  of  thefe  points,  the  greater  part  of  the  lai 
TicEs  AND  Barons  were  of  opinion, 

First,  That  the  11.  Ken,  4.  c.  9.  extends  as  well  to  i 
before  tbc  coroners,  as  to  indiftments  before  jufticjs  of  pe; 

Secondly,  That  it  extends  to  perfons  outlawed  in  j 
a£tions»  becaufe  an  outlawed  ^rfon  is  not  accounted  pish 
jrdis  komo  to  be  (worn  in  an  anoueft,  and  may  be  challcn 
thit  caufc.    HJi  34.  £Jw,  u  •*  PrQCfS^^  2Q?.    2i.  Heft.  6.  ^ 
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But  divers  others  of  the  Justices  and  Barons  were  of  the 
Contrary  opinion  (^).  (<*5jofj«,i^ 

'     ^  ^  ^        .  fjys,  ihac  thrc* 

First,  Bccaufe  the  it.  Hen.  4.  c.  9.  begins  with  inquefts  be-  only  were  of 
fcrcthc  juftices,  aad  fo  the  aft  fcems  to  extend  to  them  ;  and  the  •  caniraiy    . 
flitutc  mentions  denomination  to  tlie  IherifFor  bailiff  of  the  fran-  ^P*n»o«- 
dufc;  and  the  intjuifition  before  the  coroners  is  to  be  of  pcrfons 
witliin  tlie  four  next  adjacent  villages,  to  be  made  by  the  bailiffs 
orconftables  of  thofe  villages,  as  appeareth  by  the  4.  Edw.i.  ft.  2. 
iipjpdo  coropiatofis,  and  Crompton,  fo/io  113.  that  no  challenge  Ihall 
be  to  any  of  the  inqucft  before  the  coroners  {&).  (i)  hc  wm  »r« 

raigtied  on  the  indittment  on  the  fiift  day  of  Hilary  Term.       Vod,  147. 

William  Vifcount  Say  and  Seal  agai>ij}  Stephens.  Cme  to. 

Trin'ty  Ttrm,  4.  Car.  i.     Roll  6o2, 

A  CTION  OF  SCANDALIS  MAGNATUM.     The  plamtiff  in  an  aabn  of 
"-  declares  by  the  name  of  William  yijcount  Say  and  S-  al,   J'^V''  **'^°'^ 
wmsprocerum  et  magnatum  hujus  regni  AnglIjC,  tarn  pro  domino  rege  ^^^  be  recited  ac 
fim  pro  feipfo^  queritur  of  the  defendant  in  cujtodid  marcfchaUi  pro  hrge.— «•  i>#- 
i»,  Whereas  by  theftatutc  2.  Rich.  2.  c.  5.  confirmed  by  ftatute  *j'*^"  inftead 
l^RicL  2.  c.  II.  it  was  ordained,  &c.  reciting  the  ftatute  ;  the  de-  **^ ** ^(**^"'/* 
fendant,  not  regarding  nor  Tcfpwcfting  the  ftatute  aforcfaid,  on  the  ^J/^"ff*^/f, 
firftday  of  February^  m  the  third  year  of  Car.  1.  at  the  parifh  of  'H  l^ulHtJ- 
BfWy  in  the  ward  of  Cheapy  London^  having  communication  with  /m,' in/tcad of 
ike  Gilbert^  a  fcrvant  of  the  faid  William  Fifcomit  Say  and  ^*ii[cfrdinb9c 


Jir« 


Seal,  of  him  the  faid  f^jfcouyit^  \\\  the  prcfencc  and  hearing  of  di-  *^^!^^l^^^\ 
vers  of  the  king's  fubjcas  then  and  there  being,  hitcfalfa  etfcan-  variancr*  *  but 


}/&  verba  de  eodem  vicecomite  Say  AND  SEAL  dixit  et  publicavity  if  the  ftatuic 
VIZ.  **  Thy  lord,"  di^um  comitem  inni'ENDO,  **  is  a  traitor,  and  b«mif-rc. 
"Iwill  prove  him,"  pradi^lum  comitem  innuendo,  **  a  traitor."     ^}^^  ina>^- 

The  defendant  pleaded  not  guilty  ;  and  it  was  found  againft  him,  *•  ^*^*'* 
aftd  damages  affcflcd  to  two  thoufand  pounds.  Poft.aji. 

Ley,  8a. 

Crawley,  Serjeant^  and  Mr.Calthkop,  now  moved  in  arrcft  Jones,  194. 
rfjud^ent,  First,  That  this  ftatute  is  mif-recited;  and  then  he,  c»*o.  iv^z  906. 
feundLng  his  fuitfor  himfelf  and  the  king,  and  there  being  nofuch  »•  ^o^^-R*?-;*- 
fetuic,  hath  failed.    In  proof  thereof  they  relied  upon  the  Cafe  Buiter'^iN.p.4. 
^  Lord  CtomwcU  {a)^    where  an  aftion  was  brought  upon  this  4.C0.  n.b.' 
ftatute  and  mif-recited,  viz.  **  nuticid"  for  •'  mendacia  ;"  there  the  «•  inrt.  2*5. 
plaintiff  mi^ht  not  have  judgment:  and  Partiid%e  v»  Strange  [b)^  4.  Inft.  51. 
where  an  aaion  was  founded  upon  the  32.  Hen,  ft.  c.  9.  of  main-  J*  ^'  * ';* 
tnunce,  and /i&r  date  of  the  ftatute  was  miftaken,and  there  the  plain-  ^j/  '  *^^* 
tiffiuight  not  have  judgment;  for  the  Court  would  not  intend  any  1.  Mod.  231. 
other  ilatute  than  that  whereupon  he  counts  and  hath  miftaken,  2.Mod.99.i:o. 
tod  being  upon  that  the  Court  will  not  adjudge  for  him.     And  in  '5*-  M9-  >^6; 
thcprcfcnt  Cafe  hc  recites  the  ftatute  to  be,  •*  that  none  fhall  re-  *•  "*'^^-  ^'^' 
**  port  or  publifh  de  magnatibus  aliqiia  nova  mendacia^  feu  alias  resy 
^ unit  difcordia  aut  aliqua  lis  ( Anglic E  debates)  inter  magnates  vel 
'^iMier  magnates  et  communitatcm  ditii  regni  oriri  poj/int^'^  whereas  the 
'Ittute  is,  "  whereof  difcord  or  (lander  may  anfe  within  the  faid 
l^icalnii"  fo  as  there  is  a  mif-reciul  and  variance  betwixt  the 

7 


S 


(«)4.Co.  U.  (^}riowd.Sa. 


^3*  Midiaelmas  Term,  4;  Cir.  1.     In  B.  Hi 

Vifcount^SA     ^^'^^^^  •  '*^^*'2'^^*'  hr '' Jlan^tty'  wbich  is  a  variant  wot 
AKDSrAL      tlic  words  **  within  the   laid  rcrflm"  vary  tVoui  the  words 
againft        **  magnates  et  communitatcin  hujus  regni.^ 

Secondly,  Bccaufe  it  is  not  fliewn  that  he  was  unus  mi 
at  tlie  time  of  the  fpeaking  of  the  words,  as  the  precedent  is 
CromwcWs  Cafe ;  for  it  may  be  that  he  was  cfcated  vljcount  ( 
after  the  fpeaKitie;  of  the  words<  and  it  (hall  not  be  intend 
he  was  a  vijcount  before,  unlefs  it  had  been  avefrcd  that  he  \\ 
a  v'lfcount. 

But  TH*  Court  rcfolvcd  in  both  points  for  the  plaint; 
4.c»4  II.  they  all  agreed,  if  the  mif-rccital  or  variance  l)ad  been  in  t 
Palm.  565.  view  or  fubftajitial  part  of  the  adl,  as  mif- reciting  the  time 
*•  ^*^'9*'  making,  as  in  Partridge* s  Cafe,  or  in  tlic  body  of  the  afl 
^  ilr\l.     LordCromwcWs  Cafe,  '' nunc'ia''  PRO  '^  mcndac'ia;'  which  is  : 

WTO,  JaC.  301.  ,  \        r  \^         r        r  i»  *ii<-i  r\        r 

t.  Com.  Dig.     word  and  of  another  lenle,  and  in  the  body  of  the  adt,  v 

174-  riance  had  been  good  caufe  to  ftay  the  judgment :  but  her 

Poogi.  97.        conceived,  there  is  not  anv  material  variance,  for  the  firft 

sal^a^'^'    the  aft  is  "  debate  vel  dl/cor'dia;'  and  in  the  lad  part  ^' difco 

*^'       ^*      «<  dljlander^'*  which  in  the  intention  of  the  makers  of  the 

be  all  one;  alfo  it  is  in  the  perclose  "  undc  difcordia,  t^c.*^ 

is  but  the  confequence  of  the  words,   or  the  evil  effect  ( 

thereupon,  and  falfe  words  and  lies  arc  principally  prohil 

that  ftatute.     The  fecond  variance  is  of  the  fame  coiiditi< 

material  in  fubftance  ;  wherefore  for  fuch  the  Court  (hall  r 

judgment. 

tnfean.ma^.  For  THE  SECOND  EXCEPTION,    ALL  THE  CoURT  held 

iftbedccia.  claration  to  be  good  enough  ;  for  there  is  fufficient  demor 
''wiuiff  the  ad-  "^  ^'^^  declaration  that  he  was  a  vifcount  at  the  time  of  the 
dition  of  v;/.  '^ig*  for  lic  nameth  himfelf  iv/I(?w;//,  and  lecites  the  ftatute,  a 
€vunt,  it  isfuffi.  the  dcfctidant,  not  regarding  the  ftatute,  I'pake  thofe  words 
cicnt  to  (hew,  faid  WiLLiAM  ri/coj/nt  Sav  and  Seal  :  and  it  cannot  be 
ma'!l)Z^wh!ln  ^6^"^^  ^^^^  ^^'"^  William  njlotw!,  unlefs  he  had  been  the 
th/words'wcrc  count ;  and  the  law  doth  not  intend  that  he  was  a  Vifcount 
fpoken.  ther  realm,  for  of  tliem  our  law  doth  not  take  any  cogniza; 

AvifcouHiU  ^'^  ^^^  OBJECTED,  That  thcrc  were  not  any  vl/counts 

within  fhciU-    Rtihard  the  fecond's  time,   fo  that  the  ftatute  cannot  ex 

.tutc,  thought    them.     But  it  was  anfwei-ed,  True  it  is,  there  were  not  tl 

flignity  created    vifcounts  ;  for  in  the  eighteenth  year  of  king  Hemy  the  fii 

fincc  the  ftatute.  ^j^^  g^  vifcount,  and  in  the  onc-and-twentieth  year  of  t 

o.   It.  60*       king  was  the  qucftion  for  their  feats  in  parliament ;  yet 

tutc  is,  «*  di  Macnatibus  rcgni  Ancli/e  ;"  and  every  vifc 

a  baron,  which  is  an  addition  of  honour. 

In  an  aaion  of  By  atiothcr  rcafon  it  appears  that  he  was  then  a  vifcount, 
f€mn.  mmg.  if  fpeaking  is  alledged  to  be  to  fuch  a  fcrvant  of  tlic  faid  W 1 
ijiLi^^'^h  ***  f'V^^^'^^  Say  and  Seal,  and  ftie  cannot  be  fervant  to  a  v 
£?»  to  the  fCT^  unlefs  he  were  then  a  vifcount :  alfo  the  words  themfel^ 
vMntoisneari  *'  Thy  lord  is  a  traitor,"  which  prove  that  he  was  a  hra 
vid  tf  an  Mr/^  time  of  the  fpeaking  ;  and  when  he  names  lumMf  vi/cou? 
itneednotbe  nianv  places,  to  aver  afterwards  that  he  was  a  vifcount  h: 
^^^  l^^  '*  ^^'^  *"^  fupcrfluous.  But  where  a  juftice  of  peace  or  othe 
atthTtime  brings  ana£tion  for  flanderous  words  fpokea  of  him  in  hi 
ths  words  wtre  fp^ta,     Jones^  1^4.      i.Com,  Pig.  194. 
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or placf,  thereof  ncccflity  he  ought  to  flivw  that  he  was  then  a   y^'^^*^^ 
julbcc  of  peace  pr  fuch  an  officer  wlicrciii  lie  was  flandcrcd  ;  yet     ^^^^"s',^^^ 
if  he  ihcw  that  which  is  tantantount  it  futficetli,  as  that  he  had  been         againfi 
ajufticc  of  peace  for  divers  years,  or  for  two  vcars,  and  the  fpcak-    Stcpuiki, 
ing  is  alledgcd  to  be  witliin  the  year,  that  is  fufficicnt;  yet  it  may 

k  that  the  cointniiTioii  is  a'newcd,  but  it  ihall  not  be' intended. 

Whereupon  judgment  was  given  for  thp  plaintiff  (^).  (^j  A  writ  of 

ttmt  10  the  exchequer  chamber  wa»  brought  on  the  judgment  s  but  ii  V4i  adjudged  thac  sn  adlion  of 

/ric  MMj.  is  QoC  within  the  27*  £lil.  c.  5.     l^iJ*  poi).  p.  142. 

Bay  lye  ajj^aiiijl  Huglies,  Cme  n. 

Trim t J  Term,  4.  Car^  I.     RoU-Ji%^  ^ 

DEBT  for  fjrty  (hillings  and  (ixpcncc  ;  and  declaKS,  That  Sir  The  Mfj^^ 
iJenry  Brown  bv  indenture  let  to  7.  S.  for  two  hundred  year$>  -"^-.™»y^*»« 
»    •  «  •  '     i-i  -ii*  "^  1        A  •     .   "^         ?  advantage  oft 

fcndenng  thirty-one  ihinings  per  nnnum^  at  the  Annuriiiation  and  couenantagainft 

ft.  yW/rj&4^/ by  equal  portions,  and  conveys  the  revcrfion  to  him  theaffioieeof 
uafTignee:  and  for  fifte;:rn  (hillings  fixpencc  for  rent  hehii^d  for  tUriV€»jMH. 
one  year  ending  at  the  .Annunciation  lalt  paft,  and  for  twcnty-^ive  B.C.  jooes,«4i. 
ihiliings  for  money  lent,  he  brings  this  action.  3.  Uv.  326. 

The  defendant  pleaded  as  to  the  twenty-five  (hilling  **  non  dehct-^'  562.*^'    ^^' 
and  as  to  the  fifteen  Ihillings  fixpence,  That  the  (aid   Sir  Henry  (^'^^^-^^s-*^ 
JJrwtwf  dcmifcd  tlic  faid  lands,  rendering  rent  prottt,  and  by  the  ^ougi- 764. 
fame  indenture  covenants  for  hinifelf,his  heirs  ^nd  ^///7^wj,  with  the  3-Twn.  Rrp. 
Icflcc,  his  executors  and  ajftgns^  that  if  he  be  difturbed  for  rcfpite  of  ^^^*    ^  ' 
homage,  or  be  inforcpd  to  pay  any  charge  or  iffues  loft,  that  he 
fluU  withhold  fo  much  of  this  rent  as  he  mall  be  inforced  to  pay  ; 
and  (hews,  that  by  a  writ  i(ruing  out  of  the  exchequer  for  rcfpite 
of  homage  and  iflTues  loft,  fo  much  was  levied  by  the  iherifF  which 
he  hath  withheld  of  his  faid  rent. 

Upon  this  plea  it  was  demurred  in  law. 

The  principal  qucftion  was.  Whether  the  afllgnce  of  a  term  (hal^ 
have  remedy  upon  a  covenant  by  way  of  retainer  ^gainft  the  aft 
figncc  of  a  reverfion  ? 

Secondly,  Becaqfe  the  defendant  doth  not  (hew  that  the  lau4 
Was  held  in  capitf^  or  tl^at  homage  w  as  due,  or  the  iffvics  duly  le- 
!ic^. 

Whistler,  for  the  defendant^  after  thefe  matters  moved  at  the 
W,  argued,  that  the  ailignee  (houid  have  the  benefit  of  this  co- 
tiiunt  by  tl^c  common  law  ;  and  if  not,  that  he  was  clearly  withii^ 
Ac  32.  //t'/i.  8.  c.  ^.  And  for  the  otlicr  matter  the  plea  is  good  ; 
ferif  he  be  diftrained  or  aggrieved  for  the  homage  or  KTucs,  he 
may  detain  his  reiU- 

But  then  he  took  exception  to  the  declaration^  for  that  the  InA^bxtofi^ 
phintifF  demanded  fifteen  (hillings  fii^pence  for  rent,   for  a  year  aponaleafe 
ending  at  the  jinnunaation^  and  the  entire   rent  waa  one-and-  ""*'*"''5  3«*- 
thirty  (hillings  ;  fo  tha^t  wh^t  he  demanded  was  but  rent  for  half  ^foj'lf 
ijfcar,  and  he  doth  not  (he\y  that  he  was   fatisfied  for  the  re-  it  muft  bc"^^^* 
wtte,  and  therefore  the  declaration  ill :— which  was  h|ld  by  the  fl^ewn  how 
CoutT  tQ  be  an  incurable  default.    Whereupon  the  record  being  ^^  is»'«« 
Tiewed,  and  found  lb,  tule  was  given,   ^lat  judgment  (hould  be,  Jj["j{***«*^ 

*****  ^37* 
*■*,  104. 436  —  ao.  EJw.  4. 1.       Jonci,  i^x.       x.  Vtnt.  129.       1.  Luc.  535.       1.  Lev,  4, 

^Ct.  2^      Halt,  96^      5.  Com.  Dtg*  5^*  «4?-  (2.  W.  7.^  246J      3.  TetiQ  Rep. 6 
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for  the  defendant,  that  the  bill  fhould  abate  j  and  no  mo 
fpoken  at  the  bar. 

But  THE  Court  conceived,  that  the  aflignee  of  the  term 
have  the  benefit  of  this  covenant,  for  it  runs  with  the  land 
at  the  common  law  he  mi^iit  have  taken  advantage  to  dets 
rent  referved  upon  the  leale  for  years,  for  it  may  be  appoir 
ceafe  at  the  will  of  tlie  partif^s. 


Casi  11. 


BailiiTt  may,  by 
euAoniy  a^  boch 
in  u  judicial  wnd 
in  t  mimfivial 
ctpadry  in  the 
lame  court,  and 
in  the  fanu; 
ctufe. 

S.q.Jonet,i93. 
Cro.  Eliz.  76. 
Cro.  Jac.  178. 
4.  Cum.  Dig. 

4.  Mod.  17.  66. 
>.TermRcp.Si. 


Crane  againjl  Holland. 

Eafter  Tirm^   4.  Car^  i .     Roll  294. 

TERROR  of  a  judgment  in  Northamptori^  Becaufe  in  North 
•*-*  the  court  being  held  before  the  mayor  and  two  bailif 
venire  facias  upon  the  ifluc  was  awarded  to  the  two  bailiffs 
t\irn  a  jury  bjjfore  the  mayor  and  hdXYiS^  fecundum  confuetu 
which  being  returned,  and  judgment  given, 

The  error  aiTigned  was,  Becaufe  the  bailiffs,  •being ^xr^rj 
court,  could  not  alfo  be  officers  to  whom  procefs  Thould 
rented,  there  being  no  cuflom  that  can  maintain  any  to  b 
officer  and  judge. 

But  ALL  THE  Court  (ahfente  Hyde)  conceived  it  mi 
good  by  cujlom^  and  that  it  was  not  anv  error,  for  tlie  jud{ 
not  the  bailiffs  ojily,  but  the  mayor  and  oailiffs;  and  itisaco 
courfe  in  many  of  the  ancient  corporations  where  the  bail] 
judges,  or  the  mayor  and  they  are  judges,  yet  in  refpeft  of  exc 
procefs  they  are  the  officers  alfo  ;  and  one  may  be  judge  a 
ticer  dinjofis  refpediibuSt  as  in  re-diflcifin  the  fheriff  is  judj 
officer.     Whereupon  the  judgment  was  affirmed. 


''     Case  13. 

To  trefpafs  of 
aifault  and  bat* 
tery,  the  de- 
fendant may 
judily  ih.^t  he 
was  pf*jffjjid  of 
•  houfc,  9nd 
tnanus  mr>!liter 
imp^uit  in  de- 
fence of  his 
pojfrjfiont  with- 
out fettin;  out 
his  tUU  fpe- 
dally ;  fur  hi5 
titJe  or  interefl 
is  not  ir.  iflue. 
1.  Hen.  7. 1, 
J.  Jones,  453. 
Co.  Lit.  303. 
yd  v^  147. 
i.Gro.Jac.86. 
113.673. 
Sal4f,  ^4.5.  -jei. 
3.  Mod.  132. 


Skevill  againjl  Avery. 

T  RESPASS  of  afTauIt,  battery,  and  wounding.  Thedef 
"*•  pleaded  to  the  wounding.  Not  guilty.  To  the  alTault  ar 
tery  he  pleaded.  That  he  was  poflefTed  of  a  houfe  in  fuch  a 
for  years,  and  that  the  plaintiff  entered  his  houfe,  and  woul 
thrufl  him  out  of  poflcffion  thereof;  whereupon  he  motlitcr 
impofuit  to  put  him  out,  and  the  harm,  if  any  done,  was  in  c 
pf  his  own  pofTcflion. 

The  plaintilF  hereupon  demurred. 

Go'LYiS'snTHj  for  the  phinttffy  fliewcd  for  caufe.  That  t 
fcndant  had  pleaded  a  leafe  for  years,  not  (hewing  who  ma 
leafc,  nor  when  it  was  made,  nor  for  how  many  years ;  v 
they  ought  to  liave  been  pleaded  fpeciatly,  and  fhewn  partii 
for,  if  it  be  traverfed,  tljere  cannot  be  any  iflTue  thereupon  : 
relied  upon  Crogat's  Cafe  (a),  xh^X^^ de  injuria  fua propria  is  r 

But  ALL  theGoui^t  held,  that  the  defendant  had  well  pi 
for  fayin^lhat  he  was  jpoffefTed  for  years  is  but  an  inducemc 
conveyance  to  hi$  juftificationy  and  not  the  fubflance  t 

Hob.  118.       II.  Mod.  37.  509.       Carth.  10.  445*      Comb.  17. 471.       s.  1 
5.  Com.  DiK.  73.  79.  355,  ^  3.  Wiir.  65.     I.  Term  Rep.  67^.    3,  Tcr|h  Rfp 

(«}  8.  po.  66^ 
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which  is,  that  he  offered  to  thruft  him  out  of  the  poflcffion  of     ^^^Vl^ 
iishoufc;  and  whatfoever  title  he  hath,  it  is  not  material,  for  if     x^";f, 
be  were  in  poffcflion  by  virtue  of  a  leafe  at  will,  or  any  otl^er 
title,  *^  de  injuria  fua  propria**  is  a  good  plea  ;  for  the  title  or  in-  ^  j^ 
tireft  not  coming  in  qucftion  (and  what  was  pleaded  or  altedged  j.^ennitep!  ' 
being  but  an  inducement  to  the  plea),  it  needs  not  be  lb  certain  6^3. 
a$  where  it  is  pleaded  by  way  of  title  to  make  a  claim  in  the  dc- 
ftndant,    Wh^rpupon  it  was  adjudged  for  (be  defendant* 

Shutford  aj^ahf  Pcnow.  P^if  1^ 

Trinity  Term,  4.  Car,  !•     Hoi/  y^o^ 

A  SSUMPSIT.     Whereas  the  defendant  had  ^  dog  y?hiclv  ufcd  where  a  pre- 
^  to  killfhccp,  and  knowing  thereof,  and  that  his  dog  had  killed  mife  ii  made  19 
Ac  plaintiff's  Ihccp,  and  having  notice  that  the  plaintiff  intended  **° •  J.^'"K"t^ 
tpfuchimfor  reconipence,  h^  thereupon  iqtrcated  the  plaintiff *'^^^j^'^'*^!^^j^i^ 
not  to  fue  him,  and  to  rnake  wb^t  benefit  he  could  of  the  Ihecp  fo  doc*  not  arift 
killed;  and  in  confidcration  that  the  plaintiff  wpuld  defift  his  luit,  until  the  r#-' 
and  make  fqch  In^nefit  as  he  might  of  the  faid  fheep,  the  defendant,  9"'/'  ^«  "»***• 
Acfirl^d^y  qf  Af(ff,  iS:  Jar.  1.  promifed  the  plaintiff  torpcom-  -"*»'*f"f«^- 
penfe  him  the  damages  which  he  fudained  by  the  killing  of  the  Ante,  3$.  115. 
&id  ihecp ;  and  allcdgeth  in  faft,  that  he  thereupon  defifted  froni  Codb.  437. 
bis  intended  fuit,  and  that  he  endeavoured  to  make  what  bcne<\^  J**""'  '94« 
he  could  of  the  iheep  fo  killed,  but  could  not  make  any ;  and  that  ,  "uv'lVJ?^* 
be  was  damnified  by  the  killing  of  them  four-and  forty  (hillings  ;  s«ik.  422. 
tndthat  upon  the  firft  day  of  May ^    2.  Car.  i.  he  rcquelled  the  Skm.  555. 
defendant  to  recompcnfe  him  for  his  damages  fuftained,  and  the  Sir^^g^jvoy- 
defendant  rcfufcd  ;  whereupon  he  brought  this  aftion. 

The  defendant  pjeaded  the  21.  Jac.  i.  c.  16.  and  th^t  this  aftior^ 
lies  not  by  the  faid  ftatute,  being  grounded  ^po\\  a  promifc  made 
above  fix  years  fince;  whereupon  the  plaintiff  demurred. 

And  after  argument  at  the  bar  by  Rolls,  for  the  plaintiff'^  and 
by  for  the  defendant,  it  was  adjudged,  that  the  aftioA 

was  well  brought  within  the  tinif' limited;  for  although  the  prq,^ 
mifc  was  made  18.  Jac,  i.  yet  there  was  not  any  caule  of  breach 
thereof,  nor  ground  of  a:Hon  againll  tlie  defendant  until  requeft 
to  make  recompence ;  for  until  fuch  requeft  he  did  not  know  what  to 
pay,  nor  was  there  any  due,  for  the  duty  arifeth  upon  the  requeft, 
and  the  non-payment  after  the  requs^ft  is  the  cauie  of  the  aftion  ; 
v^ajfumpfit  to  pay  fuch  a  i\\n\  if  he  marry  A.  S.  or  upon  fuch  per- 
fon*$  return  from  Rorr.c  upon  requeft,  there  is  not  any  thjng  due^ 
nor  is  there  c^ufc  of  aftion,  until  the  marriage  or  return  from  Rome 
and  the  requeft  made  ;  and  although  the  promife  was  m^de  ten  years 
before,  yet  the  caufe  of  aftion  is  the  non-payment  upon  requeft 
after  marriage  or  return  from  Rome^  and  not  before ;  and  it  the 
aftion  be  brought  within  the  time  of  the  ftatute  a*ter  the  breach, 
jt  is  well  enough.     Whereupon  it  was  adjudged  for  the  plaintiff. 


K  4  Lewknor 
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Caii  15.  Lewknor  a^ainft  Cruchley  and  his  Wife. 

Eafter  TertHf  4.  Car.  i. 
To  cliirgcano-  A  CTION  for  wprds  fpokeii  by  the  wife  of  Cruchley;  for  tint 
Cher  with  an  If.  -Tl  ^j^^  defendant  faid  of  the  plaintiff,  «Mohn  Lewknor"  («• 
[rrub  u  aS  ^''^'"^^  the  plaintiff)  '*  and  John  Smith ''(innuendo  one  J$lm 
able,  although  Smith),  *'  knowing  that  J.  S.  a  goldfmith,  did  carry  with  him  t 
the  wordiim-  **  great  deal  of  plate,  did  Jay  wait  to  rob  him,  and  fct  upon  him 
port  that  no  «  fcy  the  highway  ;  but  he  railing  the  country,  they^id  ny  away» 
faftTommii^.  "  ^"^  Lewknor  loft  his  horfe,  and  they  both  were  driven  to  ride 
*  '*  away  upon  one  horfe."  Upon  not  guilty  pleaded,  die  verdift 
*'^-J*;"f!''95-  was  found  for  tlie  plaintiff. 

J.  Roll. Ab.  50.  ^  n      -.  r*.  • 

4.  Co.  x^;.  b.         Gardiker  moved  in  arrelt  of  judgment,  that  an  action  lies  not 

Ydv.  90.  for  thefe  words,  for  it  appears  by  his  own  (hewing  that  there  wa$ 

^^'^r  337-         not  any  felony  committed  ;  and  Ihe  doth  not  charge  him  with  fc- 

»•  »  •  »3  •       lony,  but  with  a  mifdemeanor  (a),  as   it  were  a  riot,  and  is  no 

Latch.  47.         more  than  if  (he  had  charged  him  with  committing  a  riot ;  and  it 

Palm.  II.         is  but  with  an  intent  to  do  it ;  and  therefore  for  thele  words  an 

i.Coin.Dig.      aftion  lies  not.  In  theCafeof£^/o«i;.^/^«  (^),forfaying,<'Hei$a 

V^'  **  brabblcr  and  quarrellcr,  for  he  gave  his  champion  counfel  to 

**  make  a  deed  of  gift  of  his  goods  to  kill  me,  and  then  to  fly  out 

*«  of  the  country,  but  God  prefervcd  me,"  it  was  adjudged  that  the 

aftion  lies  not,  for  he  did  not  do  any  aft,  but  it  is  matter  of  intent 

which  cannot  be  known. 

But  ALL  THE  Court  delivered  their  opinions  fcriatim^  that  die 
aftion  well  lies  ;  for  although  he  chargeth  him  witH  an  aft  which 
is  not  felony,  yet  he  chargeth  him  not  only  with  the  intention  but 
with  a  faft  wjiich  is  as  near  to  felony  as  may  be,  and  is  fuch  an  of- 
fence which  is  more  than  intent  only  and  more  tlian  riot,  and  for  , 
which  fine  and  imprifonment  are  due. 

Jones,  Jufiicc,  cited  one  fflcks's  Cafe,  where  the  defendant  faidi 
•*  Nine  pcrfons  fct  upon  me  to  have  robbed  me,  and  j'ow,"  innuendo 
the  plaintiff //^7r/'.s  '*  was  one  of  tiiem,**  and  adjudged  that  the  aC' 
tion  well  Jay.     Whereupon  judgment  was  given  for  the  plaintiff. 

(a)  I]ut  now  by  7.  Geo.  I.  c.  22.  this  offence  is  made  felony. 
(>3  4.  Cu.  16. 

Case  16.  Law  ^j^aiffjl  Karwood. 

Micbathnns  Tenriy  3.  Car.  I.      Roll  336. 

In  an  aaion  for  TERROR  of  a  judgment  in  IVinafor,  in  an  aft  ion  on  the  cafe  for 
the  Qander  of  -L.  ^^^^,^^  ^f  jj'fi^  yi^.  plaintiff  declares,  Whereas  be  was  fcifcJ 
dama*  ^muit  ^"  ^"^'  ^^'^  copyholder  of  lands  in  £>.  within  the  jurifdiftion  of  the 
bc^flXiT"       defendant's  court,  that  the  defendant  faid,  **  he  had  not  anv  title  to 

,      .    '         "  thole  huids.*' 
Ley,  S9. 

Jones,  196.  The  defendant  juftif»es  ;  and  ifTue  being  taken  tliereupon,  it  was 

Cro.  J^c.  398.    found  againft  the  defendant,  and  damages  affefled  to  ten  Ihillings, 

1^^\y  and  fixpence  cofts  ;  and  the  court  increafed  the  cofts  to   three 

Cro.  till.  197.  1   *  •       1  •     1  .  1-1 

J.  Roll.  Rep.     pounds,  and  judgment  given  accordmgly. 

*44.  'The  F^rst  Eriior  afligned   was.  That  the  declaration  was 

Moor,  \%^.  "^^  go<xl»  bccaufc  he  did  not  Ihew  tliat  by  tlic  occafion^f  thofc 
I.  SUL  \^,  95.    r^rniT)  J 30,    RajTcn.  6i.    1.  Copi.  Dif.  175.    5.  Com.  Di^.  534. 

words 
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I  he  had  any  prejudice,  as  that  he  was  bargaining  for  the  inr         I**^ 
nee  with  any,'  or  for  a  Icafe,  or  any  other  Ipecial  prejudice.  a^nm/i 

E  Second  Error  was,  Becaufc  damages  being  fotfnd  but 
Ihillings,  he  might  not,  by  the  21.  Jac.  i.  c.  16.  hav^  more 
ban  damages. 

.  THE  Court  agreed  as  to  the  firft  eiror  afligned,  that  tlie  ':  ^^  '77« 
ition  was  not  good,  and  To  the  judgment  was  erroneous^ 
b  the  aftion  is  not  maintainable  without  Ihewing  fpccial  pre- 
no  more  than  tor  calling  one  **  whore "  or  '*  baftard" 
It  fhewinj  fpepial  caufe  of  temporal  damages ;  as  in  Afnie  Da^ 
^/e{a).  And  it  is  not  like  to  words  fpokcn  which  imply  ilan- 
J  temporal  lofs,  as  **  thief,"  and  '"  bankrupt,*'  or  fuch  like ; 
ndering  of  one's  title  doth  not  import  in  itfelf  lofs,  without 
ig  particularly  the  caufe  of  lofs  by  reafon  of  the  fpeaking 
rds,  as  that  he  could  not  fell  or  let  the  faid  hinds  ;  but  being 
I  words  they  arc  not  fuflicient. 

THE  Second  Error  afligned,  all  except  Hyde,  who  feemed  An  aatonfor 
ibt  thereof,  held,  that  the  aftion  is  out  of  the  ftatutc  of  ?»*^'<^^«to- 
r.  I.  c.  16.  as  well  for  the  time  of  limitation  as  for  the  cofts,  j,"^!^'^**!!^ 
tcxiend?  to  a£lions  for  flanderous  words  which  are  intended  which  Vim  1^ 
pcrfons  g(  nien,  and  are  common  actions,  and  rather  begin  more  co/tt  thm 
•en  than  otlierwifc;  but  not  to  this  aftion,  which  is  rare,  damages  if 
)t  brought  without  fpecial  damace.     But  for  the  firft  caufe  ""1**^  ^*  . 
Jgment  was  reverfed  ^°^-  ''3- 

I*  Sid.  95. 
96.     i.Salk.to7.    «.  Mod.  371.    3.  Mod.  311.     Stra.  645.      2.0001.015.546.     5.  Com* 
;.     R.  455.     I.  Term  Rep.  655. 

.  Co.  x6-     See  Hfo  Jameses  Cafe,  4.  Co,  17.  and  Oxford  v,  Crofs,  4.  Co.  18. 

Hughs  agai^Jl  Farrer.  cas«  17. 

nON  FOR'  WORDS,  viz.  «'  Thou  art  a  witch,  and  didft  w#rd$  impu- 
bewitch  niv  mother's  drink."  And  being  afterwards  defired  iinz  witchcraft 
w,  AVhy  (he  called  her  witch?  Ihe  anfwercd,  "If  I  called  ^[f,*j||*h"*^^^ 
witch,  we   will  prove   her  a  witch,  and  anfwer  what  we  con^ucntial 
rdone."    Upon  not  guilty  pleaded,  and  vcrdift  for  the  plain-  damage  be 
was  moved  in  arrcft  of  judgment,  that  for  thefe  words  an  fl^ewn. 
lies  not,.bccaufe  they  are  general  words,  and  fhew  not  any  ^^^'  *^**  474« 
hurt  to  the  drink,  (o  not  within  the  ftatute  of  i.Jac,  i.  ^ 
b)  if  there  be  no  hurt  to  the  perfons  or  goods. — But  all  »•  Jo'^cs*  »97. 
TsTicES,  except  VVhitlock,  conceived  that  the  adion  well  ]]1^qi\  ^br  4* 
nd  it  was  adjudged  for  the  plaintiff.  ,.  com.  Dir, 

{h)  Repealed  by  9.  Geo.  2.  c.  5.  *  '^' 

Lady  Cavendidi  ag^f^f^  Middkton.  jCaii  ij. 

Trinity  7'erm,  j^.Var,  I.   Roil  243. 

riON  UPON  THE  CASE.     Whereas  the  faid  lady,  by  Anaaionoe."^ 
*Miph  Buck^  her  fervant,  having  bought  of  tlic  defendant  «/'"*^/"«^»U 
bcafts  fbr  fo^rfcorc  pounds,  paying  for  thcnci  twenty  pouncjs  JjM**^  "^SSL 
d,  and  was  x6  pa^  ^xty  pounds  rcfiduc  at  the  end  of  t\ic  ^,J!^^^ 
r^gtfm^ct  ^oM  oufht  to  refand.— Jones,  169.     i.  Roll  Abr.  to6.    i.  Show.  68.     3.  Mod.  »6i» 
r,  198.    Mofet  9,  M*Farian|    a.  Burr.  1005.    4.  Borii^iJJ*    Po«£»-  656.      1.  Term  Rep, 
•  TcrmEcp*  ^70*  *       * 
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^r.^5*^**'  "*®"*>  which  twenty  pounds  the  faid  Ralph  Buck  imincdu 

for 


»lfH 


miaimfi  P*'^>  *"^  *^  ^^  Pounds  rcfiduc  he  paid  for  the  plaintiff  to 
MimBTON.  defendant  at  the  end  of  tlie  month,  and  after  died  ;  that  the 
fondant,  after  the  faid  Buck's  death,  demanded  of  the  plai; 
again  the  faid  fixty  pounds,  affirming  it  was  not  paid  unto  h 
whereupon  the  plaintiff,  JiJcm  adhtbem  to  his  aflertion,  paid  i 
him  the  faid  fixty  pqunds,  ubi  revera  he  had  received  it  bcf 
^nd  upon  this  deceit  the  aftion  was  brought. 

S£RJBA|«iT  Crew  moved  in  arrcft  of  judgment  (after  vei 
upon  hot  guilty  pleaded,  and  found  for  the  pJamtifF),  that  this 
tion  lies  not,  but  fl^e  ouglit  to  have  brought  an  aclion  of  aca 
as  for  money  unduly  received. 

(•)«*nft.  5W«  But  ALL  THE  CouRT  Conceived,   that  the  aftion  well  lies» 

Ydi^**  though  the  plaintiff  might  have  brought  an  aft  ion  of  account 

Mo&r^^tjL.  Whereupon  it  was  adjudged  for  the  plaintiff. 
Cro.  Jac.  49. 

•  Cmb  19.  Vifcount  Say  and  Seal  againji  Stephens, 

Antt^  Page  i  c  j . 

Awritof  errpr  xrlSCOUNT  SAY  AND  SEAL  having  had  judgment  to 
ioM  not  lie  oft  Y  cover,  a  writ  of  error  was  brought  to  remove  the  record  : 
for  an  iaion  of  tl>«  exchequer  chan^bcr*  upon  the  27.  Eli%.  c.  5.  which  gives  a ' 
>«•.  Mof .  of  error  upon  a  judgment  given  in  anions  upon  thq  cafe,  d 
Pbru  163.  »86.  detinue,  covenant,  account,  ejeftment,  or  trefpafs,  firll  o 
535-  menced  there  where  the  king's  majefty  (hall  not  be  a  party. 

Jones,  195.413.      It  was  moved,  that  the  writ  of  error  is  not  allowable,  bee; 
J.  Sid.'i4v'*'  it  is  given  in  feven  feveral  aftions  there  enumerated,  and  is 
1.  Vent.  49^      allowable  in  any  other  a£lion,  as  in  replevin,  fcirc  facias^  c 
Ley,  81.  and  although  it  be  here  termed  an  aft  ion  upon  the  cafe,  yet 

Raym.  275.  morc  than  an  aftion  upon  the  cafe,  for  it  is  in  ^  far  higher  dcg 
^ro.  EiVaJ*.  *"^  founded  upon  the  2.  Rich,  z,  c.  5.  and  '\s  for  thor  king 

Ld.Raym.  954.  party. 

5.  Com.  Dig.         y^j^j  of  that  opinion  were  Hyde,  Chief  Juft'ce^  Jones, 

5«fthe  Cafeof   Whitlock,  that  this  aftion  is  out  of  the  ftatiue ;  for  the  fla 

Lloyd  V.  Skutt,  IS  to  be  intended  in  aft  ions  upon  the  cafe,  and  not  in  other 

t>o«gi.  351.      tions,  nor  to  this  aftion,  which  is  scandalum  macna^t 

and  grounded   efpecially  upon   the  flatutc,   and   the    27.  i 

c.  5.  being  to  alter  the  courfe  of  the  common  law,  ouj;ht  no 

be  extended  to  other  aftions  than  what  are  mentioned  in  the 

tute :  and  it  was  faid,  that  after  the  fai J  ftatute  no  writ  of  c 

hath  been  brought  upon  fuch  aftions ;  and  it  is  intendable, 

if  a  wjrit  of  error  might  have  been  brought,  it  would  have  I 

praftifed  before  thefe  times.     But  the  other  objeftion,  that  it 

I.  .Cf.  87.  b.    brought  by  tlie  king  and  the  party  was  not  much  regarded,  fc 

CaLit.fca.io8.  3rg  aftions  upon  the  cafe  for  the  king  and  the  party,  and  debt 

not  fetting  out  tithes;  yet  it  is  a  common  courfe  upon  thofi 

tions  to  haye  vyjits  of  error  in  tlic  exchequer  chamber :  and  it 

ikid,  that  if  'tbp  lords  in  parliament  had  intended  that  tliis  fh< 

be  examined  by  ^  writ  of  error  any  where  but  only  in  parliair 

they  peradventure  would  not  have  agreed  unto  it. 

But  1  doubted  thereof^  and  delivered  not  any  opinion ;  f 
cpnceived  it  more  proper  to  have  it  difputed  jn  the  ezcbe 

chai 


Michaelmas  Term,  4.  Car.  i.     In  B.  R.  443 

chamber  wl:cn  the  writ  of  error  (hall  be  returned,  as  it  hath  been  Poft.  300. 
in  other  cafes  where  a  writ  of  error  hath  been  brought  upon  a 
Jdre/aciaij  and  been  adjudged  there  that  ir  lies  not,  than  for  us 
todifpate  ity  being  a  matter  of  our  own  judging  (a).  (j)  Ld.  Riym. 

954.    Ifod.  »S6. 

•Long  againji  Nethercote.  Caif.  ao. 

Triniiy  Term^  4.  Car.  I.     Roll ^^. 

CRROR  of  a  judgment  in  Sudhny^  in  debt  upon  a  leafe  for  Ifdebtbytht 
*-•  years  by  the  alligncc  of  a  reverfion.  afflgnec  of  « 

The  First  Error  afligned  was,  For  that  the  court  is  held  by  !i^rhtw  dw 
virtue  of  letters  patents  of  ^ecn  Adary\  and  the  proccfs  is  awarded  deed,  and 
fecunJum  confuftudifiem  cunar^  which  cannot  be  by  cuftom  where  **y  ^^ 


\  V9HU9 


flic  court  is  ercflcd  within  time  of  memory.  "^^^^  ^^*  ^"^ 

,  „  y*-,  T^rirt*  /-ii     "**»  <w  if  an 

The  Second  ilrror  amgned  was,  Becaufe  the  action  of  debt  inferior  court 
ii  brought  fuppoiing  a  demife  in  Sudhwy  of  lands  in  D.  in  the  crefted  within 
county  of  ^^jir,  whereas  it  ought  to  be  brought  in  EJftx^  being  m<?'w>n''  «waitl 
krought  upon  the  privity  of  ellate,  and  not  upon  the  contraft,  ^]^^!/^^ 
the  plaintiff  being  ailignee  of  the  reverfion  ;  for  where  the  aftion  cw/it^wTii 
is  brought  by  the  leflbr  upon  the  privity  of  contraft,  it  was  faici^bc  bad  on  dc- 
.  the  aftion  might  be  brought  where  the  demife  was  made,  although '"""«»^- 
the  land  be  in  another  county,  and  is  well  enough  ;  but  where  the  ^^^^'  ^^^'  '^^* 
iSion  is  brought  by  one  as  aflignee  of  a  rcvcriion,  it  ought  to  Ix:  '•  s^""^'-  ^z^^ 
brought  in  the  county  where  the  land  lies,  and  not  whcic  the  de-  1'^°^'*'  '5^'  *• 
one  was  made,  , ,  t, 

^  The  Thifd  Error  afligned  was,  Becaufe  he  claims  by  grant 
^  of  a  reverfion,  and  doth  not  (hew  that  it  was  by  deed,  and  with- 
•  "Out  a  deed  or  fine  a  reverfion  cannot  pafs. 

;    ^  And,  for  the  First  and  the  Third  Errors  principally,  the 
,    jodnnent  (not  being  upon  verdift,  but  upon  demurrer)   was  rc- 
Tcrfcd. 

Darrofc  a^abtjl  Newbott.  Caseii. 

pRROR  of  a  judgment  in  Endgr^aur.   The  error  afligned  was,  On  demurrer  to 

^  For  that  in  an  aftion  on  the  cafe  on  cffumpjity  the  parties  being  evidence  the 

« iflbc,  a  demurrer  was  joined  upon  the  evidence,  and  thereupon  JJ»n^  «"ay  «fl«<« 

the  jury  difchaiged  :  and  afterwards  judgment  was  given  for  the  or  ihcTmi^'bo 

plaintiff,  and  a  writ  of  enquiry  of  damages  awarded,  and  damages  afccrtaincd  on  a 

fcund,  and  judgment  thereupon  ;  where  the  jurors  who  came  to  writ  of  enquiry. 

.   find  the  iflue,  although  by  the  demurrer  they  were  di (charged  of  ^"J*»  3'- 

the  iflue,  vet  ought  to  have  aflcflcd  damages  conditionally  if  judg-    **  '  '^^' 

..--..  ^        .         .   .      .  ^        ...  ^    .  .,      .      Co,  Lit.  72.  a. 


And  it  was  faid  by  the  Court,  If  thefe  precedents  be  goo^I  ^  RTynu'e©, 
hw,  tlieh  it  may  be  enquired  of  by  the  fame  jury  conditionally;  saj'k.  284. 
bat  it  may  be  as  well  enquired  of  by  a  writ  of  enquiry  of  damages,  Bull' n. P.  31  j, 
when  the  demurrer  is  determined  ;  and  the  moft  ufual  courfe  is,  C^th.  36a. 
when  there  is  i  demurrer  upon  evidence,  to  difchargc  the  jury  c^^'I^^* 
without  more  etiquiry.  Fide  Old  Book  of  Entries^  foL  55 1 .  Trefpajs  DouJJ.'  ifi.  *** 
^kjIr/tr^U  ^34.si8.  Ill* 

S\1? 
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Ca«  «.  Sir  Humphry  Tufton  and  Sir  John  Afliley's  Ca: 

If  in  ingromng  /^UO  WARRANTO  ajjainft  the  corporation  of  Maldjit 
Hieentry  Y  V^jrlaiming  divers  liberties  \\\  the  village  and  parilh  of  M 
M^r^ajj/o  O'^  which  parilh  or^e  houfc  calledTnE  Mote,  vyherein  Sir 
mpanadif'  phryTu/ton  inhabited, and  a  gre^t  houfe  galled  The  Archbi 
tiahmr  the  date  Pal  ACE,  which  was  convcyed  lo  Sir  John  AjhUy^  were  fiti 
•^  ^.P*^"f  and  a  judgment,  was  entered  bjr  difclainjer,  with  confent 
thi^wa*BPo«  parties/"  virtuU  vcl  pratextu  Uterarum  patentium  gerent.  da 
•f  ihcdcrk,  **  decima  fsptimo  Jacabi  revis,'^  B\it  becaufc  thcfe  words,  '* 
It  may  ^  <*  dateaiMo  decim9  ftptimojac^hi^^ yf^xt,  in  the  margent,  and  h) 

amended  by  ^f  ^  ftroke  made  crofs  the  faid  words  the  cleik  liad  omitte< 
ijad'kMriitt^*  in  the  ingroffing  the  judgment  (which  was  entered  upon 
evi^ocea^to  *'  anno  fecundo  CaroU  regis** )y  it  was  now  moved  this  Ten 
tlie  Mitentioa     thofe  word<  might  be  interlined,  and  the  record  amend^. 

F*i.  jiir****  But  It  was  much  oppofed  by  Henuen,  Serjeant^  and  Mr 
^^  *  of  counfel  for  Sir  Humphry  I'ufton  and  Sir  "Jdm  AJblcyy  \vh 
IHcol  '«^.  b  ^*"^®  concerned  ;  for  they  faid,  that  albeit  it  is  true  that  th( 
3.lvfoiL7.s«7.  omitted  by  the  negligence  of  the  clerk,  and  the  Paper-bo 
S.*Mod.  58.  fair,  without  interlineation  or  eroding,  yet  it  cannot  be  ai 
Stfi-  84 J-  being  in  another  Term,  much  more  in  another  year,  efpcc 
ld.Rjym.15^.  ^hg  king's  cafe;  and  ihat  none  of  the  ftatutcs  ot  amendme 
1!  Cm.  DiL  ^'^^^  ^^  ^^^^^  ^^  V^^  warranto^  or  fuits  where  the  king  is  part 
3*14.    '  that  the  amendnaent  will  alter  the  record  in  fubftancc;  for\ 

s.KucAbr.^e.  their  fuit  was  to  be  freed  from  thofe  liberties  by  monjhans 
Cowp.  407.  charters,  now  by  thisi  am.^ndaient  they  will  be  freed  only  f 
^^Tam'%tp^  berties  clainfKd  by  the  charter  oi  dccimo  feptimo  Jacobin  \ 
7S1.  there  were  other  charters  pretended,  via.  in  anno  fecundo  Eliz 

9.  Term  Rep.    from  which  they  defired  to  be  freed. 

r*Tenn  Rep.  ^^^  upon  great  examination  of  thia  pmiilion,  and  upon 
149- ^57.  749*  ^c^te  of  THE  ATTORNEY  GENERAL^  that 'thefe  words  o 
VIZ.  ^^ gerent.  date  anno  dccimo  feptimo  yacobi^*^  were  infei 
him  with  his  hand,  ahd  written  in  the  mai^cnt  of  the  Pape 
in  the  fide  of  the  book,  and  that  it  was  intended  by  -the 
that  this  difclaimer  fhould  not  extend  further  than  to  1 
granted  by  the  charter  of  dccimo  feptimo  Jacobin  ^i>4  no.t  to  1 
granted  by  former  charters,  and  that  the  flroke  which  wa 
f  rofs  the  faid  lines  was  uncertain  whether  voluntarily  d« 
whe(i  done,  and  upon  examination  of  divers  witnelTes  th 
y/as  the  agreement,  it  was  held  by  all  the  Court  to  be  s 
able,  by  the  courfe  of  the  common  law,  as  well  in  ^nothei 
as  in  the  Terra  when  it  was  entered,  and  as  well  in  the  kinj 
as  of  a  common  perfon ;  and  being  merely  a  mifprifion 
clerk,  by  the  raifgaiding  of  the  Paper-book,  by  the  exam 
pf  all  the  circumftances,  it  is  no  more  than  when  a  fpecial 
is  mif-entered,  which  is  reftified  by  the  notes  of  the  clerk 
affife.  Whereupon  it  was  awarded  to  be  amended,  and  was  ai 
accordingly. 


Micliaeima§  Terih>  4.  Car.  x«    In  B*  R*  t4S 


Kendal  a^ahift  Fox.  Ca«  i|. 

Trimity  Term,  pCart  i.    Roll  yj^. 

ECTMENT.    Upon  a  fpccial  vcrdia  the  clfc  wa«,  That  ftmAmdmd 
Nicholas  Kmdal  and  Lowda  his  wife  being  jointly  fcifcd  by  ^'^^  *•«■* 
hafc  during  the  coverture  for  their  lives,  remainder  to  JVaUer  ^^^^^ 
eldeft  fon  in  tail,  remainder  to  IVilliam  their  fon  in  tail,  re-  tochcekM  to 
der  to  the  right  bbir  of  Nicholas  ;  afterward  Nicholas  by  deed,  intaii^rewihicfcr 
letter  of  fttorncy,  enfeoffs  the  faid  fVilUam  and  his  wife,  and  «<>  hUyo^mji^ 
icirs  of  the  body  of  H^'Uliam,  remainder  to  the  right  heirs  of  JjJJ,]^^^ 
lid  Nicboks^  witfi  warranty  againft  all  pcrfons  ;  and  after  levies' .  feotfmm  to* 
e  to  two  ftnuigcrs  of  the  fame  land  to  them  and  their  heirs,  hiaifetf  fcrlife^ 
warranty  againft  all  perfons ;  and  they  render  it  to  him  for  a  remikidwtehit 
,  remainder  to  the  (aid  IVilliam  and  bis  wife,  aiKl  to  the  heirs  y<^«««,ft  *»«  • 
c  body  of  fFlliam,  remainder  to  the  right  heirs  of  Nicholas,  ^"^i^^^ 
rward  Nicholas dits  ;  Lowda  the  wife  enters,  and  dies  ;  ff  alter  fcendt  «dIiU 
Ideft  fon  enters  ;  fFiiliam  and  his  wife  enters,  and  lets  to  the  eWcftf«n,  tiic 
tiff.  •ntryofcheur* 

lie  firft  queftion  was,  Whether  this  warranty  made  by  Nicholas  €,'34,'  OmU  noc 
I  the  feoffment,  being  a  collateral  warranty,  and  defccnding  remit  the  cMdi 
ifValierxht  eldeft  fon,  be  totally  avoided   by  the  entry  of  ^^^°*'***^ 

^  ^  bound  by  the 

id,  Whether  the  remitter  of  the  wife  be  alfo  remitter  to  IFalter^  ywnntf, 

he  warranty  difcharged  ?  s.c.  jonet,!^ 

id  IT  WAS  HELD,  that  it  was  not;  for  the  warranty  being  ^^^^^'^'J*** 
:ndcd,  and  attached  before  the  entry  of  the^J-w^,  although  fhc    '     '  ^^   ' 
ee  and  not  bound  by  the  warranty,  yet  he  in  remainder  being  Co.  Ut,  tsy,** 
id,  thateftops  the  remitter,     f^ide  ^.  JJf.  35.     44.  Edu\  3.  30.  3vo- 
upon  the  nrft  argument  by  Maynard,  /or  the  plainttj^,  and  *°'^-  ^*  ^ 
THROP,  for  the  defendant^  it  was  adjudged  for  the  plaintiff  (/a). 

A  writ  of  error  was  brought  in  the     Michaelmas   Term,    5.  Car.  i.    and   (be 
[OCT  chaxn^  00  this  judj^mciit  in    judgment  affirmed,  a.  Roll.  Abr.  741. 

Anonymous.  «a«  24. 

ROR  of  a  judgment  in  a  ^uare  impedit  for  the  church  of  Leek-  Cofti  allow** 
yam/ted:  and  therein  the  judgment  being  for  the  plaintiff,  and  **!  ^  f«^r€imf9^ 
aluc  of  the  church  found  to  be  foBrfcort  pounds  per  annum^  a  J^^^'  °ai^^ffbe! 
of  error  was  brought  of  the  judgment  before  the  exigi  facias,  forc^thcljttw 
ifter  the  record  removed  ;  and  the  judgment  bemg  affirmed,  and  /u«\ti,  and  after 
igdeoendeda  year  and  more,  it  was  moved,  that  according '''«"5<»^'«- 
e  3.  //«!.  7.  c.  10.  which  appoints  damages  and  cofts  to  be  ^^^' 
red  where  writs  of  error  are  brought  y^ro  delatione  executionis  {b),    °  *  *75-4o»- 
««  Court  here  awarded,  that  the  defendant  in  the  writ  of  error 
Id  have  damages  for  a  year   (during  which  time  the  writ  of  ^*^lcv^*i  6*^' 
was  depending)  according  to  the  value  of  the  church  found  livcm'tee, 
ic  verdift,  which  was  80I.  per  annum  ;  and  they  awarded  him  4.  Mod.  045. 
y  jpounds  befides  cofls,  according  to  the  precedent  in  6.  Edw,  6.  '•B«c.Abr,5i4, 

*-  Saycr*s  Law 

'''•  Cofts,  200. 

Strange,  1072.  cmtra,     S<i  vidi  Strange,  931.  1084.  ^^*     Dougl.  752.  in  tittiu 

(S)  See  i|.  Car.  l,  c.  x.  acd  S.  fr  9.  WIU.  3.  e.  tz. 

Royfou's 


14ft  Michaeljnas  Term,  4.  Car.  i.    In  B.  Rf 

CAtE  as*  Royfon's  Cafe. 

p^rlhn*  whdi  "D  OYSON,  bccaufe  he  offered  himfelf  to  be  bail  in  an  aft 
lorfwear  them-  XX  fore  JUSTICE  WniTLocK  (and  upoii  his  oath  afiirniiii 
hSr»>jiabef*rt  f^'^^^  ^  ^  f«b(idy-raaa,  and  to  be  afiefTed  four  pounds  g 
iiJo<%«,treli-  the  fublidy-book— being  farther  examined  what  he  paid,  an 
able  to  the  pu-  qucftions,  and  confelfing  that  he  was  not  tny  fubfidy-mar 
ttUhiMotof  by  him  committed)  and  the  next  day  brought  by  the'  mard 
wOfitl  mi  cor.  ^^  king's  bench ;  and  being  examined  of  cbis  mifdenieanc 
I^'ifoommit.  ni'«ed  himfelf  to  the  grace  of  the  Cofurt,  and  confcffed 
tidorcofifdied  had  been  bail  In  other  actions,  and  had  fworrn  that  be  ^as 
io  court,  may  fidy-man,  whereas  he  now  confefled  in  court  tbsit  ht  was  n 
befenteocedim-  this  caufe  he  was  prcfcntly  adjudged  to  be  conlntitted  to 
mSot'i^^  and  to  Hand  upon  the  pillory,  with  ap^iper  mentioning  hi 
St^»77  ^^^'  **  '^^  FALSE  BAIL,"  and  Co  be  brought  to  the  court  o 
Cro!jwu%s6\  bench,  common  pleas,  and  exchequer.  And  this  upon  his 
Mk.  S4.  lion  Was  recorded  in  courts   without  other  proceedings 

Swmi*f«»$'     him. 

#.2ilir73.  4*  Bl.  €001.184.  i.Com.  Dig.  480.  Tidd^t  Pradtice,  140, 141.  i.Uawk.  1 
t.H«irk.  P.  C.  ai4«  ^^9- 

Cms  tB.  Grcdn  againft  Guy. 

Ifaftitoieap.  INFORMATION  for  the  king  and  himfelf  before  the 
P<***j»^*?^  of  affife  in  the  county  of  Effex^  upon  the  21,  Hen.  8.  c, 
U  ani^the  '^o^-rcfidency  for  eleven  monUis  upon  his  church  of  Liu, 
kmg't  tmrtt  rf    ^^ck^  in  the  county  of  Effix. 

ncgrdf  it  can 

only  be  tried  in  The  defendant  pleaded  the  ftatute  of  21.  Hen.  8.  c.  13.  i 
iVtftmmfiir*  who  Hftth  two  benefices  Ihall  be  refident  upon  the  one,  and 
^^'  was  lawfully  prcfented,  inllituted,  and  indufted,  as  well  to 

*  '  carage  of  Edgeware^  in  the  county  oi  Afiddlefexj  as  to  the  re 
Jonei,  193.  Lfffig  Thurrock^  and  that  he  was  all  the  time  in  the  info 
Cf^jac.cjS.    mentioned  refident  upon  his  faid  vicarage  oi  Edgewart. 

Salii.  17S*.  373.       The  plain  tiff  thereupon  demurred. 

Cirth.  146.  TT  n     .  '  i 

%.  Bl.Rep.  906.      Henden,  Serjeanty  alledged  the  caufe  of  demurrer  to  be,  1 

1.  Com.  Dig.  he  did  not  flicw  a  difptnfation,  as  in  Boyton's  Cafe^  cited  4. 
as  7. 

^'^*ft*  6  ^^^  ^^  ^^^  point  no  refolution  was  given  :  for  in  regard 

a!  Hawk.  p!c.  formation  was  brought  before  the  juftices  of  affife  and  oyi 

ai.       '    '      miner y  and  the  ftatute  doth  not  give  it  but  only  in  tlie  king's 

a.  Hale,  19.      where  there  may  be  cflbign,  gager  de  ley^  or  proteftion;  t 

3.  Term  Rep.    notwithftanding  the  ftatute  of  21.  T^r;  i.  c.  4.  which  appoi 

3  *•  44»«         informations  taken  by  inguefts  before  juftices  of  aflife  or  c 

terminer  (hall  be  determinable  there,  it  was  resolvei 

conference  with  the  other  Juftices,  tha^  this  information  1 

before  them.    And  judgment  was  given  for  the  defendan 

Co.  19.  Gregory*!  Cafe^  and  b.  ii  7.  Eliz.  Dyer^  236. 


tlilary  Term,  ^' 

4.  Car.  I.     In  the  King's  Bench. 
Str  Nicholas  Hyde,  Knt.  Chief  Jujiice. 
Sir  William  Jones,  Knt.  1 

Sir  James  Whitlock,  Knt.  \Jh/^I^^^* 

Sir  George  Crokc,  Kfjt.  J 

Sir  Robert  Heath,  Knt.  Attorney  GeneraL 
Sir  Richard  Sheldon,  Knt.  Solicitor  General. 


Case  1. 


Sir  William  Withipole's  Cafe. 

Ante^  fol.  134. 

THE  firft  day  of  this  Term  Jf^dUam  Jf^ithlpolc  was  arraigned  A  pnToncr  ar- 
tipon  an  indiflment  of  murder  found  in  this  vacation  in  riignedformor- 
Suffolk  before  commiffioners  of  oyer  ct  terminer^  and  certi-  ^^J]^'^'"!! 
ted  hither  by  certiorari  \  and  upon  his  arraignment  he  dijfired  to  »  himunl^in 
bve  counfel  to  plead  for  him  ore  tenus^  pretending  he  had  matter  fliew  fome  «- 
in  law  to  plead. — But  the  Court  denied  it,   unlcfs  he  would  ccption  in  law, 

■  (hew  to  them  fome  exception  in  law,  for  which  they  Ihould  fee  *"^  ''**"  hemajr 
aufeto  appoint  him  counfel ;  and  then  Mr.  Holborn  fhould  be  Jiih<^°»fflfn- 
iffigned  for  him:  and  the  Court  faid,  any  other  might  l)e,  mem. 
AoQgh  not  afligncd.  Poo.  175.  -fi^ 

R. 9.  lo.     1.  Hawk.  P.O.  ch.39.  ^-  5* 

Afterwards  the  faid  Mr.  Holborn,  being  aiTigncd  his  counfel,  Autrtfnii  mr. 
.tooved,  that  he  ought  not  to  be  arraigned  upon  this  indiftment,  ivwf«  owanw. 
kcaafe  he  had  been  autrefois  arraign  upon  an  inquifition  of  mur-  H^*Mon\%tio\i9K 
dfr  found  before  the  coroner,  and  had  pleaded  thereto,  &c.  and  fo  1^^^"  "n'llf .-Ii- 

■  toncloded  his  plea  by  pleading  not  guilty  to  the  felony. — But  it  diamtmii^xxikt 
:  wis  held  by  all  the  Court,  that  this  w^s  no  caufe  of  pica  ;  for  famcoffcncci 

'  there  he  is  not  convifted  or  acquitted,  he  may  be  arraigned  upon  a  ^®'*  '**  ^^^ 
acw  indiamcnt.     But  to  avoid  that  doubt,  that  he  fliould  not  be  U]'^?,"*,^  '** 
qncftioned  upon  both,  it  was  ruled,  that  the  firft  fhould  bequafhed  *"**"*"***"• 
ttinfufficient-  Fofte^tl^*' 

3.Burr.i468.     j.Hawk.  P.C.ch  34.f. i.     i.Bl.  Rcp.^d.     2  Hawk.  P. C.  513.534.      Doc gl.  340. 

Then  it  was  moved  by  Holbork,  that  one  of  thofe  indiftors  ^».lf  outiawiy 
tasoutlawed  in  trefpafs. — Butbecaufe  he  had  not  the  record  ready,  »n5«^cfpafiisany 
and  the  Co'irt  conceiving  it  to  be  aliedged  by  him  in  delay  of  juf-  ^aJJ^'j'uror.* 
ticc  only,  tlierefore  the  Court  ordered  him  to  anfwer  ;   and  he  j^,^^  ^  g' 
pleading  not  guilty,   they  commanded  to  have  a  fufficient  jury  to  Antc,'ij4. 
Iry  him,  returnable  Oralis  PutificaUonis.  ».  HaJe,  1 55*. 

2.  H.twk.  P.  C.  c.  2  5.  f.  16.   c.  39»  *'•  4- 

Forger  againft  Sales.  Caii  2. 

JEBT  upon  an  obligation  againfl  the  defendant  for  an  hundred  ^.  irin  debt 


pound 

the  obligation,  *'  Et  ad  eandcm  fduUcntni  faciendum  ohii^G  me  et  ha-  can  be  amended 
"  redes  meos."     The  defendant  pleaded  riats  per  lieftoit  ;  and  it  was  *"  theomifliw 
fcund  agasnft  him.  r/J,>,>  bTthe 

•iftakeortiie  rliiik  who  drew  It.     3.  Pic.  AS.  693.  and  the  cafes  tl'cre  cUcd.     Salk.  qo.     L(<,  Ra>%  x'^^^ 
134.668.       I.  Cramp.  Prac.  icS.      Srra.  9«j4.  i  :p7.        J.  Burr.  321.      1 .  WiW,  ^-j,     \>c\:^\.  -^^1. 
l«Ttrfn  Rcj;,  7S3.     j.  Term  Rv>.  S4f  C^^.  ;4y. 

It 


-M  Hilary  Tcrrfi^  4,  Car.  i.    In  B.  H. 

FoRbn  He  how  moved  in  arrcilof  jjidgmcnt,  that  thcfc  ^drds 

mgaiaft        omittcd,  5t  dotli  not  appear  ftie  heir  was  bound. 

But  it  was  prayed  on  the  other  part,  tliat  it  might  be  amc 
becaufe  it  was  the  mere  default  ojfthe  clerk,  who  having.tlie 
gatioii  before  him  omittcd  thofc  words  ;  and  the  clerk,  bcim 
amined,'confcfled,  that  he  had  the  obligation  and  inftruftio 
draw  it  againft  the  defendant  us  heivy  and  that.it  was  a  mcife  m 
iion  of  himfclf. 

Jokes,  Jujlicc^  conceived  it  not  Amendable,  becaufe  it  is  the 

ilance  of  the  declaration  ;  as  where  one  declares  in  the  ebbct  e 

tiHcty  where  it  ought  to  be  in  the  det'met  only,  as  22.  Edw,  4. 

Id.  Ray.  134.    jj  not  amendable. — But  Myself  and  Whit  lock  conceived  it 

Swtri.6V^'iS   ^'"^"^^blc,  it  being  merely  the  default  of  the  clerk,  when  h( 

'  the  obligation  before  him  :  and  the  action  is  brought  againft 

as  heity  and  fo  he  is  termed  in  the  obligation  itfcif,  and  it  is  ra 

the  omiffion  of  the  clerk  ;  which  is  well  amendable. — And  H 

ChUfJujilcey  inclined  to  this  opinion  :  but  to  avoid  further  < 

lion.  It  was  appointed  to  be  amended  by  confent^  an/i  that  tb 

fendant  fliould  plead  de  hov§. 

Caix  3.  Audlcy  a<rahift  Halfcy. 

Hilary  T'crm,  3.  Car,  I.     Ro/I  <)^^»^ 

Goods  taken  T'ROVER  of  goods  on  the  25th  Nov.  3.  Car.  i,  Upor 
oponanfXTMf,  -*•  guilty,  a  fpccial  vcrdift  was  found,  **  That  one  John  Hit 
l*^m^of  '*  ^^'^^  ^^'"'^^  ^^'^^^  poflelFed  of  thofe  goods,  and  ulcd  the  tra 
tenkroptiflbcft,  **  ixferchandizc  ;  and  being  fo  pofleflcd,  were  bound  to  the  d 
cannot  be. fold'  **  dant,  21.  Jac.  I.  in  a  ftatute,  acknowledged  according  tc 
bythe  cMimif.  ci  23.  Hen.  8.  c.  6.  for  a  true  and  juft  debt;  and  that  being  forfi 
^iMrMlthoush  ,,  j^^  j-^^j  AN^XTENT  upon  that  ftatute,  30th  Oeioho'y  ^,Ci 
IK2redto"thc*"  *'  dircfted  to  the  fheriffs  of  i(?w^o« 5  and  tliat  they, by  virtue ol 
creditor  by  the  •'  EXTENT,  on  31ft  Cf^obtr^  3.  Car.  1.  extended  thofe  goods 
iMriflTtipona  ♦*  writ  being  returnable  in  Crajlino  /Immaruni)^  ai)d  returnee 
^ia^^j  ""^  **  writ  and  inquifition  into  the  chancery:  tjiat  on  the  3d  Nove^ 
Sdng  ^''''  "  3-  ^^'*-  ^-  the  faid  John  Hill  and  Alice  Sfiire  became  bankr 
•omcnlflion.  **  being  indebted  to  the  plaintiff,  and  to  divers  others  for  true 
Port.  iM.  176,  «*  juft  debts  :  that  upon  the  6th  November^  3.  Car.  i.  the  defer 
«77-  *•  fued  a  LIBERATE  upon  that  extent,  and  thofe  goods  the 

S.C.jonei,ioi.  **  day  were  delivered  by  the  IherifFs  according  to  the  appraife; 
a.  If«».4.pl.  14.  <c  in  the  extent:  that  afterward,  viz.  upon  the  8th  November^ 
tjKon.Ab,z^i,  «t  plaintiff  and  others  fued  out  the  commiflion  of  bankrupts  ag 
CreTEUifiTA.  "  ^^^  ^^^^  Hill  ^nd  Squire^  and  the  cominiflioners,  by  virtue  of 
\g,*.  '  *  **  commiflion,  fold  tliofc  goods  to  the  plaintiff  upon  the  2; 
a.  Co.  171.  a.  "  November^  3.  Car.  1. ;  and  that  tlie  defendants  afterward,  wz 
1.  Uon.  144.  <c  2^th  November  the  fame  year,  converted  them,  &c."  Et/ 
Sl^bTIw.^'''    /<)/aw,  i^c.   And  it  was  argued  fcveral  days  attlie  bar. 

^r  n!  P  ^^l      ^^^^  ^^'^  queftion  was,  Whether  John  Hill  and  Alice  Squit 

I.  BLRepiec.    coming  bankrupts  after  ihe  extent^  and  before  the  liberate^  the  f, 

I.  Burr.  10.       the  conmiiflioncrs  to  the  plaintiff,  after  the  goods  delivered 

1.  Com.  Dig.      the  liberate^  be  good  ? 

520. 

Salic  108.     3,  Com.  Dig.  30S.     a.  Efpin*  Dig.  330,      Dotigl.  395,     2.  Term  Rep.  133.  .i 

Cooke*t   Bank.  Lawf,    id  editt  p.  404.  406. 
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Nov  and  TAKKEK^/or  the  plaintiffy  argued,  that  this  falc  is  good ;       A  wdi  et 
for  notwithftanding  this  extent^  the  property  of  the  goods  remain        ^^-'V 
in  the  conufon,  and -by  the  extent  are  only  feized  into  the  king*s        ^»'**^« 
-hands,  but  that  fhall  not  diveft  any  property  from  the  conufors  ; 
fcr  thcjr  are  but  as  it  were  in  protection  ot  the  king ;   and  then, 
vhen  me  conufors  become   bankruots   before  thc/'/^a-i/r,   thole 
pods  are  in  the  power  of  the  commiflioncrs  to  fell  and  dirtributc 
.  amongft  the  creditors.     And  they  relied  cfpcclally  upon- the  cafe  in 
Djer^'j.  where  eoods  being  extended,  yet  were  fnbjcd  to  be  feizcd 
m  the  king's  debt :  and  they  alfo  relied  upon  the  13.  Eli%.  c.  7. 
sod  chiefly  upon  tlie  ai.  Jac,  i.  c.  15.  whereby  it  is  }»roved,  that 
r  tbe  commiffioners  may  fell  goods  or  lands,  notwithlUnding  judg- 
^JQCQts,  ftatuteSyexecutionSv  or  extents,  tiot  fer\'ed  or  executed ;  and 
dttt  they  faid  was  not  done  until  the  liberate,  otherwife  there  would 
'ka  mifchief;  for  then  there  may  be  on  extent,  and  no  liberate  be 
[iiBd  after  upon  it,  as  the  book  of '31.  Hen.  6.  Bfocke  '^Statutej*'  41.  R-  344« 

[    Bat  ALL  THE  Court  rcfolved,  and  feverally  delivered  their  opi- 

i^lttons,  that  thofe  goods,  extended  before  they  became  bankrupts, 

nd  delivered  bv  the  liberate  after  they  became  bankrupts,  could  ^^°'  ^J|'*4?- 

aotbc  fold  by  tne  commiflioncrs,  becaufe  they  being  extended,  are  pgft^*,,![*  "^ 

a II in  cufloiua  UgiSy  fo  as  the  conufors  have  not  any  power  to  give^ 
,  or  difpofe  of  them  ;  and  although  by  the  extent  the  conufce 
kath  no  abfolute  intereft  nor  property  in  them  until  ths  delivery 
Jy  the  liberate^  and  at  the  return  of  the  writ  may  refufc  them  for 
*  ing  over-valued,  yet  that  is  for  advantage  of  the  conufec  ;  for 

extent  is,  "  capias  in  manus  no/Iras  ut  eat  li her ari  facias ^'^  and  Plow.  Oa.  l|. 
jrare  as  goods  gaged  or  diilrained  ;  which  cannot  be  forfeited 
outlawry,  or  taken  in  execution  from  the  party  who  hath  them 
_  ,  or  by  way  of  diftrefs,  without  payment  of  the  money. 
30.  Hen.  b.  fo*  10.  22.  Edic,  4.  fo.  ii.  34.  Hen.  8.  Brooke 
fudges,''  28.  &  13.  Rick.  2.  Brooke  *'  PMges -:'  for  the  goods 
[inbound  by  xhttejie  of  the  writ  of  extent  or  execution  fued,  as 
iflri/.  4.  fo,  14.  4.  Hen.  6.  fo.  58.  ^  8.  (^0.  iji.  The  goods  are  Cro.  Jac.  45f. 
krandby  the  execution  fuing,  but  the  land  is  bound  by  the  judg- 
teit;  and  by  the  extent  tlicy  are  to  be  taken  by  theconufee,  and  • 

tis  good  againft  the  conufor  :  and  the  cafe  here  is  llronger,  for 
'^  it  the  extent  is  returned  before  they  became  bankrupts,  and  the 
ivery  by  the  iilerate  was  before  the  commiflioii  of  bankrupts 
(fuedout  :  and  it  is  not  like  unto  the  cafe  of  13.  AV«/.  4. 
i)^,  67. ;  for  there,  although  the  goods  were  extended,  yet  they 
Tlltrc  not  delivered  to  the  conufee,  and  the  writ  was  not  returned  ; 
l&d the  writ  of  privilege  was  for  dcbtdue  to  the  king,  wherein  the  Hob.|)f. 
■Kog  hath  his  prerogative  by  the  common  law :  and  yet  it  is  faid 
fterc,  that  others  were  of  a  contrary  i)pinion.  Alfo,  when  the 
^ftfXoi  liberate  is  fued,  it  hath  relation  to  the  writ  of  extent,  and 
4ej  be  qua/t  but  one  extent ;  and  the  goods  are  fo  bound  by  the 
Went  and  appraifcment,  that  the  conufor  hath  not  any  more  pro- 
JCrty  ill  them,  but  fecundum  quid,  and  nor  fmp/iciter  \  that  is,  if  the 
cmiofce  refufe  to  accept  them  :  for  it  is  a  conditional  writ  to  deli- 
•trthcra  to  the  conufee,  if  he  will  accept  them  ;  and  when  he  ac- 
«pts  them,  thejr  are  bound  ab  initio. — And  Jones  cited  a  cafe,  in 

Sec  19.  Car.  1.  c.  j. 
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Auoiit       the  common  pleas,  Brpmpjled  v,  Bathurjl^  where  an  undcr-fheriff 
«f«»y        took  an  obligation  for  his  fees,  for  an  extent  I'orving  before  tlic 
HALt£Y«       liberate ;  and  it  was  held  not  allowable,  but  he  ought  to  have  ftayed 
Pott.  a8i.         until  the  liberate.     And  where^?  it  was  objcfted,   that  the  writ  i$ 
winch,  ao.  50.  not  fcrved  nor  executed  until  delivery  of  the  goods  upon  the  ihe-^ 
^B^l%!  ^*     ^^'^»  *^^  therefore  the  commiirioners  had  power  of  them,  tbeyall  ; 
conceived,  that  the  ilatute  being  with  an  exception,  "  wh^re  cxcn 
•'  cution  or  extent  is  ferved  or  executed,"   that  this  is  to  be  ac- 
counted the  executing  of  an  extent,  when  the  goods  be  appni&d 
and  the  writ  returned  ;  but  fo  long  as  they  remain  in  the  hartdsrf 
the  conufors,  tliey  may  be  fold;  but  when  they  are  delivered  bf 
the  liberate^  the  commiflioners  have  no  power  to  meddle  with  them, 
And  it  was  faid,  that  the  21,  Jac  i.  c.  15.  provides,  that  goods  at** 
tachcd  by  foreign  attachment  in  London  fhaU  be  fold  )>y  comraif'' 
fioners;   which  proves,   that  after  the   13.  EUz.  c.  7.    until  difi 
21,  Jac,  I.e.  15.  the  commiirioners  had  no  power  to  it\eddle  widi 
goods  taken  upon  a  foreign  attachment^  yet  they  are  but  as  a  plcdp 
to  draw  the  party  to  anfwer  ;  and  if  he  appear,  the  foreign  attachn 
ment  is  difcharged.     Wherefore  this  extent  being  returned  fcrved, 
the  goods  are  not  fubjeft  to  other  executions,  nor  to  the  powcrof 
the  commiflxoners.     And  it  vv^s  therefore  j^djudged  for  the  i^- 
fendan^ 


C4$«4.  Bach  againfi  Gilbert, 

Avitiindtpa^  TERROR  upon  a  judgment  in  the  common  pleas  in  an  ejeftment 

rj/l  (hall  be  in.    X-L  Yht  error  afligncd,  For  that  Jane  Herlakenden  afmd  Z).  dc- 

ttfndcd  all  one     jY^jf^j  jj,^  houfeand  fortv  acrcs  of  land  in  D,  pcrnomlna  omnium  mef" 
until  the  con-        ,       .  -  ^  .  ^  ^    :• 


i5-»>.    ^J5^q'.  ... 

Cro.  jac.  lao.    next  vilbgc  adjoining  thereto  in  the  county  of  Kent  ;  ancj  prayed  a 
*^3»  vcfL-re  facias  upon  it:  and  thereupon  a  venire  facias  was  awarded^ 

taycr,  119.        z^icineto  de  ylllimton  :  and  by  them  it  was  found  lor  the  plaintiff.    • 
"fr«  333-  337-  *.        »  J  Y 

And  it  wasnowafTigncd  for  error,  Tliat  this  venire  facias  ^TC^m^" 
awarded,  and  a  mif-trial  not  aided  by  the  Ilatute;  for  the  furmife 
ought  to  have  bcen,tliat  /).is  within  the  Cinque  Port^.^  and  not  that 
the  parifli  of  Z).  is  within  the  Cirque  Ports  ,  for/),  may  be  a  village 
of  itfelF,  and  the  per  nomlaa  omtuum  ierrarum^  bfc,  in  pat  ochia  de  D, 
may  he  the  lame  place, 

But  THE  Court  held,  that  the  vlllsind  the parljh  Tire  intended  all 
one,  unlels  the  contrary  be  fhewn>and  that  it  is  no  error.  Where- 
fcrc  TMle  was  given  th^it  thg  judgment fhould  b?  affirmed. 


Jcnki"^ 
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Jcnks's  Cafe,  ^^"  5- 

r  upon  an  obligation  againft  the  defendant  as  brotlicr  and  ^"  ^^^  iprnH 
ir  to  J.  S.     The  defendant  pleaded  riens  fir  dijhnt  [a)  from  ^^^^^i^^^ 
brother;  and  iflue  being  thereupon,  a  Ipecial  verdift  was  mv^VLbtf^!^* 
that  the  obligor  was  feiicd  in  fee  of  fuch  landfs,  and  had  ally  (hewn  in 
id  died  feifed,  and  the  ilfue  dial  without  iflue,  whereupon  »*»«  deciaraujon. 
Is  defcended  to  the  defendant,  as  heir  to  the  fon  of  his  bro-  Cro.  EH«.  14. 
Etjifupertotam^  i^c. — And,  after  argument,  it  was  ad-  Dyer,  366. 368, 
>  for  the  defendant.     For  although  he  is  chargeable  as  lieir  pt'*"'^'  5®7* 
lis  bond,  yet  he  is  but  a  collateral  heir ;  and  it  ought  to  be  f,^'^/I,o. 
r  declared,  and  the  ifliie  ougltt  to  bo  joined  accordingly:  Cro^jac.  161. 
n  this  ilTuc  it  is  found  rigainil  the  plaintiff;  for  the  defen-  Pop.  155. 
5  nothing  OS  immediate  heir  to  his  brother,  but  by  defcent  *•  ^^^'  ¥>o» 
c  fon  of  his  brother ;  and  if  he  would  charge  him,  he  ought  J'^rth*^*-  '^^* 
made  a  fpecial  declaration.     Wlierefore  it  was  adjudged  ;»o,j,//     '*  "* 
kiiendant.  a.Bi.Rtp.io9t. 

Bull.  N.P.I 76.300^ 

Sec  2^.  Car.  a.  c.  3.  and  3.  &4.  WiJI,  &  Mary,  c.  14.     Poft.  2^6. 
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Eafter  Tefrri.  '^* 

5.  Car.  I.    In  the  King's  Bench. 

Sir  Nicholas  Hyde,  Knt.  Chitfjujlke. 

Sir  William  Jones,  Xira/.      1 

Sir  James  Whitlock,  Knt.    I  Jujlices^ 

Sir  George  Croke,  Knt.       J 

Sir  Robert  Heath,  Knt.  Attorney  General. 
Sir  Richard  Sheldon,  Knt.  SoUcitof-  General, 


James  Hyott  againft  Hoxton  and  Broughton,  caii  t. 

^^RROR  in  the  king's  bench,  upon  a  judgment  in  audita  inmudhmm^ 
"^     querela  in  the  common  pleas  by  Hoxton  an4  Bftiughton^  fur-  rtM^ifthtplaka. 
— '  miling.  Whereas  they  were  bound  in  a  ftatutCi  acknow-  tiff alledfe  that 
Iged  before  the  mayor  of  Hereford  to  Hyott ^  and  he  fucd  exccu-  fwrttir/^  vit^ 
m  upon  that  ftatute,  and  thereupon  the  faid  Hoxton  was  taken,  2<^^^|I^ihit 
d  let  at  lafge  by  the  (herifF  of  Salopy  with  the  aflcnt  of  the  faid  afterwards  tin 
ys//,  whereby  they  were  to  be  difcharged  of  iny  other  execution  toM^m  ••  the 
<mft  them  ;  that  notwithftanding  the  faid  Hyott,  to  vex  the  faid  ||  Jj^*.^!** 
^mon  and  Br ou^hton  minus  jufle,  by  viftuc  df  an  inquifiiioh  found  "^Jj^^^^lj^^ 
fore  the  ftieriff  of  Salop  and  the  (herifF  of  Hereford,  fuch  a  day  a  eidmCMivL 
id  year,  the  lands  and  goods  mentioned  in  the  inquifition  «Vwi  ^tnivt/^^whcm 
acoto  deliveravity  where  it  ought  to  have  been  by  the  two  fhcrifFs  it  ought  to  havt 

libcrari  procuravlt  \   otherwife  it  is  infenfibh   that  the  pkintifF^»  "'^'.1^ 
I  I    1   I-         ^     !_•     r  ir  two  ma'itu 

lould  deliver  to  nimlelt.  **  itiihrari fn* 

And  this  was  affigned  for  error,  Tiiat  the  declaration  was  infuffi-  tb"dcdaration 

ent,  it  not  appearing  that  the  faid  goods  and  lands  fo  extended  i,  good;  for  It 

ere  delivered  by  ahy  iberifF  but  bv  the  party  himfelf ;  and  fo  much  (hews  a  fuffi- 

le  rather,  becaufe  the  judgeaent  being,  that  they  fhall  be  reftorcd  cicm ^r*vai«f«; 

)  what  they  loft,  it  doth  not  appear  what  they  loft,  nor  what  was  *n<*<;^c«*«'«^ 
,.         ,  .    -^  '    .    .  '■'^  -^  '  11  onlYin  manor 

chvcred  m  execution.  ,„^^d  i„  ^^ 

But  ALL  THE  Court  conceived  it  to  be  no  error  ;  for  the  writ  gravation  of  da- 
good  enough,  which  (hews  fufficient  caufe  of  difcharge:  and  ™*sw. 
Jinprehending  that  he  is  minus  jujie  grieved,  by  delivery  of  their  po^l^^^^* 
inds  in  extent,  it  is  fufficient  without  other  declaration ;  and  ^^  gxiuir 
'hen  the  declaration  is  good  in  point  of  the  caufe  of  difcharge,  oycr,  197.  ' 
IthougX  the  matter  be  ill  in  point  of  aggravation  of  damages,  yet  Cro.  Eii«.  809* 
lewrit  being  good,  and  the  iffiie  taken  upon  the  caufe  ofdif-  3.  Bulft.  308. 
Iprge,  and  found  for  him,  the  judgment  is  good  ;  for  the  default  »^*!*  ?^* 
I  the  declaration  is  not  material:  and  as  to  the  objeftion,  that  -.  TtrmRcp, 
eing  uncertain,  it  cannot  be  referred  to  enquire  what  w^as  loft  or  191.  643. 
ikcn  in  execution ;  that  may  very  well  be  fupplicd  by  the  writ  of 
iquiry  of  what  damages,  &c. :  and  fo  this  writ  being  found,  he 
•y  be  rcftored.     Whereupon  the  judgment  was  affirmed.     Co, 
'k.  Ent.  234. 

L  3  Bcarc 
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Caii  1.  Bcare  aganijl  Woodley. 

A  grant  of  an  A  VO WRY.  Upoii  dcmurrcr  the  cafe  was,  J,  S.  grants  a  rent  of 
annuity  in  fc-  JT^  fourteen  poiiuds /^r  flw;ff/w  but  of  fiich  land-,  "  habekduu 
vcral  fumi,  be  «i  feveii  pouiids  per  annum  for  thirtv-cight  years,  if  7.  2?.  live  fo 
ending  at  dif-  Aoug,  payable  at  Alichaclmas  and  t])e  Jnnunaation  ;  and  haben- 
icrcnt  times,  arc  **  DUM  the  Other  fevcn  pounds /)r;rt;7/7w;;/,  to  begin  after  the  dcatl^ 
fcvcral  rents  <»  of  IVoodley^  for  thirty-eight  years,  payable  at  the  faid  two  Fcafts; 
and  cannot  be  4c  ^,^j  jf  ;^  happen  that  the  fa'id  rent  of  fourteen  pounds  to  be  bc- 
jomcdinthe        ..  ^  »     ,   ^,    ^u  j-/l  >i  * 

r.ime  avowry.         ^nid,  that  he  may  diftrain. 

s.c.jone8,207.  The  cjueftion  was,  Whether  this  was  one  entire  rent,  or  fcvcra! 
Dyer,  306. 309.  rents  ?  for  tliat  it  is  but  one  grant  of  fourteen  pounds  in  the  be- 
Comb  Vi^^w.  S^^'^^^S'  ^"^  ^^^^  diftrefs  is  limited  for  fourteen  pounds,  fo  it  is  en* 
Saik.4a3.       '  tire  alfo  in  the  dirtrcfs. 

3.  Mod.  109.  But  ALL  THE  CouRT  rcfolved>  that  they  were  feveral  rents,  be 
A'^?f.*^**      caufe  they  have  feveral  bejrinnnigs  and  icveral  endings ;  and  al 

\*T0,  tin.  340.         .  i»i  •  111  •!»/-         rt'n        r 

*37.  651/  though  It  be  mentioned  to  be  but  one  hi  the  claufeof  diltrcls,  yc 
that  is  to  be  intended  di/hibutlvc  to  each  part  thereof.  Where 
upon  it  was  adjudged  agnlnfi  i!i:*  '<ivowant.  Hdc  17.  Edw,^.  pl.^ 
17.  Jf  10.     14.  Jiiiz.  Dycfy  308.     5.  Co.  54,  55. 


Ydv.23 
Carih.  342* 


Casi  3.  Golhawke  a^^difijl  Chiggell. 

/#.  being  f>orrcf-  "pJECTMENT.  Upon  a  fpecial  vcrdift  tlic  cafe  was,  Oil 
fed  of  a  leafefor  ^^  Cro^ate  was  poflcfled  of  a  leafc  for  a  thonfand  years  of  thctt 
1000  ycar«,  nements  in  queftion,  and  by  deed  poll  granted  *'  all  ^i$  tcm 
•«hi$renn,enaie,  *'  eftatc,  and  intereft  therein  to  Heflcr  his  daughter,  habendoi 
«« and  intereft  '  *'  to  the  faid  Cro7aic  and  his  wife  for  their  lives,  and  after  their  dc 
*'  therein  to  B.  **  ceafe  to  the  faid  Hejler  \  and  if  fhe  hath  heir  of  her  body,  the 
••  his  daughter,  <«  ^o  her  executors  and  ailigns,  provided  that  flic  (hall  pay  t 
« ^  ft^J''    "  Diana  her  filler,    after  tlic  death  of  Crogate  and  his  wife,  te 

'<  the  laid  yY.       ,,  ,  1      •        t        ir  "^  r*-.,       t  t 

*•  and  his  wife       pounds />f/-  annum  durmg  her  life  :  provided  also,  Thatittl 
*<  for  their  lives,  "  faid  iT^/lV  died  unmarried,  having  no  iflue  of  her  body  lawful! 
"  andaftcrtheir  <«  begotten,  that  then  this  grant  to  fhe  faid  Hc/hr  Ihould  be  voi« 
TlSTfiTft 'rant*  "  ^^^  ^^^^"  ^'^"^  Ihould  have  the  term."  It  was  found  that  i/^// 
to^.  i'sgood"^   ^^*  married,  and  died  without  ilTuc  ;  Ciogaie  and  his  wife  died. 
and  the  habth-        The  plaintiff  claims  by  feafc  from  tlie  executors  of  HcJler^  ai 
Jam  xoA.  and    ^^  defendant  claims  under  Dianuy  and  alfo   by  the  executors 
remlindJMto^.  ^'re^^tf/f.    The  queftion  was.    Whether  the  plaintiff  claiming 
Is  void.  *  executor  to  HeJlcr  fhall  have  it  ? 

Poft.  40c.  ^j^j  j^  ^^5  argued  by  Griggs,  for  the  plaint jff^  and  by  PoPi 

•  S.C.  Jones,  205.  f^y  tfjg  defendant, 

li.  Co.  95!  a.  And  for  the  plaintiff  was  urged,  that  this  is  a  good  grant  oft 
term  to  Hefier^  whereby  flie  was  interefted  therein,  and  tlic  bakt 
dum  is  void  ;  and  the  Iccond  provifo  for  the  determination  thcrt 
is  not  performed,  becaufc  ihc  did  not  die  unmarried  :  and  in  tit 
point  the  provifo  h  good,  and  the  other  part  of  the  Provi/o  is  to  ; 
purpofe  (tor  fhe  cannot  die  unmarried  and  have  iffuc  of  her  bo 
lawfully  begotten)  ;  and  therefore  is  to  be  rejeftcd,  Whci 
fore,  &c. 
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fiiit  ALL  THE  Court,  delivering  their  opinions  fcriatimy  con-  <3oihawki 
Ccived,  the  plaintiff  had  not  any  title,  but  the  defendant  hsld  good  ^  ^^'^^ 
title ;  for  they  agreed  tliat  the  grant  was  good;  and  the  habekdum 
to  tht  grantor  and  his  wife  for  their  lives,  and  after  to  Hefter^  is 
void,  becaufe  it  is  repugnant  to  the  grant ;  but  the  habendum 
(hews  the  intent  of  the  parties,  that  tne  executors  oi  HeJIcr  fhall 
not  have  it  uniefs  Ihe  be  married,  and  hath  heirs  of  her  body :  and 
the  PROVISO,  '"  That  if  Ihe  die  unmarried^  having  no  iffuc  of  her 
^body  lawfully  begotten,  that  it  (hould  be  void^  fhall  have  this 
conftruftion,  that  if  fhe  die  unniarried,  or  married  having  no 
iflue  of  her  body  (for  fhe  may  not  have  lawful  iflTuc  uniefs  fhe  be 
married)^  then  it  fhall  be  void  ;  for  thit  is  expounded  by  the  ha- 
lEKDUM,  that  he  did  rtot  intend  that  the  executors  of  Hefter  fhouid 
have  it,  uniefs  that  fhe  had  iffuc ;  fo  by  this  conftniftion  the  words 
of  the  deed  ftand  together :  and  when  it  was  found  that  fhe  wat 
married,  and  died  without  iffue,  the  efllte  to  Hefter  and  limitation 
,  ft)  her  executors  is  determined.  Whereupon  rule  was  given  that 
■  judgment  ihbuld  be  entered  for  the  defendant,  uniefs  other  matter 
Tifcrefhcwn,  &c. 

Wicks  agclnft  ShephefcK  0x114. 

In  the  Exchequer^ 

A  CTION  for  words.     Whereas  he  was  of  a  good  flime,.  in  nander,j>#. 
^  and  a  fuitor  to  fuch  ^  woman,  to  marry  her,  by  which  mar-  f*^'  damag$  it  a 
Hagc  he  was  likely  to  haVe  had  a  good  preferment,  and  was  in  pof-  ^^^  caufeof 
fibility  to  obtain  her  ;  that  the  defendant  malicioL-:ly,  and  to  hin-  the'rordi^hem- 
der  him  of  this  marHage,  ufcd  thefe  woidr  to  the  faid  woman  (in  fdve^be  not 
prcfencc  of  others)  of  the  plaintiff:  *'  He  is  a  fharking  fellOw,  and  aaionaMe, 
**^etteth  his  living  by  deceit,    and  ufcd  hiiiifclf  violently  to  his  ^o^- 269^ 
'  'Monner  wife,  and  denied  her  neccflaries  ;  and  is  a  needy  fellow, 
**ajid  his  conditions  are  v.^icked;  and  for  his   religion,   he  is  a 
"  Brownift.^*     By  reafon  of  which  words  ths  faid  woman  rcfufcd 
him,  and  he  loll  his  marriage. 

The  defertdai\t  pleaded  not  guilty  ;  and  found  againft  him  :  and 
moved  in  arrcft  of  judgment,  that  thefe  words  arc  not  aftionablc. 

But  after  argument,  becaufe  it  wa<i  fliewn  that  by  reafon  ofthofe 
words  he  had  loft  his  marria<re,  it  wa^  held  g'>od  caijfe  of  aftion, 
and  adjudged  for  the  plaintiff:  and  a'terw^rds  judgment  was  af- 
firaicd  in  a  writ  of  error  in  tlie  exchequer  chamber.  And  Sir 
Nicholas  Hyde,  Chie/y/ffiicc^ipropGundcd  it  to  J«sf  ice  Jones, 
Justice  HA!ivKv,a!id  Myself,  Whether  this  a6lion  was  main- 
tainable ?  And  we  all  agreed,  that  the  aclion  well  lies  for  the  loft 
which  he  hath  by  fpeaking  thofc  words,  othcrwifc  the  words 
without  fuch  circumftance:?  will  not  maintain  an  adlion  ;  as  it  is  ia 
the  cafe  of  Jfi^ie  Duvics,  4.  Co,  16,  17.  a. 


L  i  '  Salvia 
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AiiSLFY  *<  and  part  litcj  going  out  of  all  my  houfcs  and  land^  towai 

^awj  c<  payment  of  my  wife's  forty  pounds  per  annum  during  h- 

A^MAK.  tt  ^i^^ii  I  ani  bound  to  pay  ;  and  which  of  my  fons  refufe 

*'sSk  *6?*  *'  their  part,  1  will,  that  he  or  they  enjoy  no  part  of  my  1 

%  Mod  1/  *'  given  unto  them  ;  but  my  gift  given  to  them  Ihall  go  to  1 

•i  Vein!  106.  *'  of  my  well- willing  fons." 

Bum.  loL  '^'^^  queftion  was^  Whether  upon  all  this  matter  Aficbc 

I.  £q.  Cm.  Ab.  fffnry  have  an  eftate  in  fee  by  this  will,   ox  for  life  only  ?  f 
177-*  be  an  eftate  for  life  only,  the  plaintiff,  who  claims  under  tl 

3.  Burr.  1537.   tii  Michael  Lock,  hath  no  title. 
Glib.  Dev.  22. 

Covrp.  43,  And  !t  wai  argued  at  die  bar  for  the  plaintiff,  that  it  was  a 

tliis  devife  to  Michael  Lock, 

First,  Becaufe  the  devife  is  to  the  eldcft  fon,  who  (houL 
taken  a  fee  by  dclcent,  if  not  by  the  devife ;  and  he  intendcc 
foil  fhould  have  a  fee  as  well  as  his  eldcft* 

Secondly,   By  the  cjaufe,  tliat  th«y  fhall  hot   fell  un 
Matthew^  is  intended,  that  they  had  an  eftate  of  inheritance, 
^  C(K  12S.  a.    they  might  fell,  as  7.  Edw.  6.  Brooke  **  Devife^ 

Thirdly,  Becaufe  it  is  dcvifed  paying  fuch  a  fum,  »/2.  * 
**  one  his  part  of  the  forty  pounds  per  annum  to  the  wifft  ;*' 
implies,  that  the  devifor  intended  they  (hould  have  an  irilieri 
and  it  was  faid,  this  very  cafe  was  io  refolved  in  the  court  of 
by  the  advice  of  the  two  Chief  Juftices  and  the  Chief  Baroi 
the  intention  of  the  teftator  will  make  it  an  inheritance.  V 
upon,  by  NoY  and  Germvn,  judgment  was  prayed  £ 
plaintiff. 

And  it  was  argued  by  Finch,  Serjeant^  and  Whitfield, 
defendant^  that  foiafmuch  as  there  is  not  one  word  in  thd  will 
ipeaks  of  any  exprefs  intent  that  he  Ihould  have  a  fee,  tht  la 
aiot  adjudge  it  to  be  fo,  without  an  intent  apparently  to  beco 
out  of'^the  words  in  the  will ;  and  they  faid,  that  upon  arg 
in  the  exchequer  by  all  the  Barons,  after  the  faid  relolution 
court  of  wards^  Takfield,  Chief  Baron  (who  was  one  of 
that  gave  the  faid  refoiution  in  the  court  of  ward«),  was  of  op 
that  ii  was  not  a  fee,  bqt  for  life :  and  fo  all  thcother  Barons 
with  him;  and  they  produced  tlie  record  thereof  under  the 
that  court. 

And  afterwards  all  the  Court  here  refoh'cd,  withou 

argument,  that  it  was  but  an  eftate  for  life  only  that  paded  1 

devife.    For  as  to  the  firft  rcafon,  before  allcdged  on  the  othi 

it  was  anfwered.  That  the  eldeft  fon  had  not  any  fee  by  the 

f«Co.  12S.?,     but  by  defcent  and  operation  of  law.     To  the  second, 

may  oe  reftraincd  from  felling  an  eftate  for  life ;  and  if  do 

appear  thereby  he  intended  to  give  a  fee.    And  to  the  1 

3.C0.  »T.  a.     rcafon  allcdged,  It  is  not  devifed  paying  fuch  a  fum,  whi 

c  ^^iic^  '*6     ^""^  ^"  g^'ofs,  as  it  is  cited  in  IPlllockv.  Hammond^  but  that 

€ro  Elia.j78,  ^'^^  fhall  pay  out  of  his  part  towards  tlie  payment  of  the 

pounds  per  annum  to  his  wife  ;  which  is  qucf^vi  annual  rent 
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t  profits  of  the  hnd,  and  no  fum  in  grofs,  and  thcirfore  tl6  fee    '  ;Awti.»Y 
vcn.     And  as  to  that  obje&^n  in  the  will,   that  where  he  dc-       *f««V 
feth  lands  to  his  fcveral  fons,  that  every  one  Ihould  have  ^cd    ^■^'■'**'* 
lereby,  as  well  as  in  a  chattel,  it  is  no  law,  without  his  exprefs 
itent  may  be  colleded  out  of  the  words  ;  otherwife  the  law  will 
ot  conftruc  it  to  be  fee  in  prejudice  of  the  heir,  without  the  word 
Aft>J,"or  "  in  perpetuum^^*  or  which  tantamount.    Whereupon  it 
ras  adjudged  for  the  defendant. 

TKurfby  againjl  Warren.  Caii  «. 

TriMity  Term  J  4.  Car,  1.  Rcll  2 1 7. 

CpRROR  of  a  judgment  in  the  common  pleas,  in  an  offUmpfit^  by  Anittorncymay 
^  EUxabetb  fVarren,  executrix  of  fVilitam  JVarren^   where  the  ^- "•'*"'*"  **/- 
4aintiff  declares,  Whereas,  upon  the  iStliday  oijuly  1625,  the{;'^*2?f^^^ 
iefendant  was  indebted  to  the  laid  fVilUam  ly'arren^  being  an  at-  licitingtcaufc' 
©mey  of   the  common  pleas,  in   divers  fums   of  money,  tam  in  other  courts 
W9mifis€t  cufta^is per  Ipjum  Willielmum  WARRrNforthe  faid  ''^*"  *^*^  «" 
Xinrfiy^  laid  out  at  his  requeft,  for  the  profecuting  and  defending  ^!*'^  I^JJfJ**** 
rfdivcrs  fuits  for  the  faid  defendant,  and  for  his  fees  in  divers  JlJlJ^ifc  u,  pay 
Terms,  beiides  hi^  expences  and  other  fums  of  money  laid  out  by  himwhatatliir^ 
flic  dud  WiUiam  Warren^  as  fervant  and  folicitor  to  the  faid  de-  P«^on  fl»ail 
fcndant,  in  divers  other  courts  in  Wejlminjler^  at  the  requeft  of  the  ■^*"*  ^^  *^ 
laid  defendant,  in  profecution  and  defence  of  all  his  fuits  in  the  fjjj"  'c****^' 
laid  courts,  and  in  the  court  of  Lynn  Regis,  being  a  court  of  re-  Ant«,7o.  77. 
cord  ;  as  alfo  for  his  falary,  and  divers  other  fums  to  him  due,  and  107.  109. 
to  be  paid  by  the  defendant  for  his  wages,  as  fteward  of  divers  of  ***^*  '94* 
his  courts  in  the  county  of  Norfolk,  and  yet  to  him  due  and  uft-  i.  joncs  acS. 
paid  ;  and  alfo  in  divers  other  uims  of  money  expended  bv  him  Cro-  tUz,  415, 
It  the  requeft  of  the  defendant,   as  well  about  his  other  hufincfs  760. 
u  for  his  labour  for  the  fame,  to  him  due  and  unpaid  :  and  the  Hobart   5*^*'^' 
defendant  being  fo  indebted  to  the  ikid  lydiwm  Ivarren,  he,  the  Lut.^31.  ^' 
lame  day  and  year,  at  Lynn  aforefaid,  deliverw  to  him  a  note  in  Skin.  217, 
writing,  mentioning  the  faid  fums  (a),  amounting  to  thirty-nine  Cro.  Jac.  520, 

fiunds  two  ftiillings  and  ninepence,  feqtiiring  him  to  pay  it.  ^^^' 
hat  the  defendant,  in   confideration  of  the  premifes,  then  and  *  Mod,  98* 
there  affumcd  and  promifed,  that  if  James  Sed^rwick^  an  attorney  of  ».  Srra.  1^,56. 
the  common  pleas  there  prcfcnt,  would  perufe  the  faid  note,  and  i.  Com.  Dig. 
iffirm  it  to  be  reafonable,  he  would  pay  to  the  faid  Warren  all  the  \^'\^^^\ 
fiuils  mentioned  in  the  faid  note :  and  alledgeth  in  faft,  that  the  faid 
Jtfmfj  Sedgwick,  the  fame  day,  year,  and  place,  upon  view  of  the 
ftote,   affirmed   it    to  be    leifonable;    and  notwithftanding   that 
the  defendant  had  not  paid  it  to  the  laid  JVilitam  in  his  life,  nor  to 
tl^  plaintiff* his  executrix,  licit  fa: plus  requtfitus. 

The  defendant  pleaded  non ojfumpfn  ;  and  being  found  againfthim, 
Ilid  damages  aflcflfcd  to  twenty  pounds,  and  judgment  entered, 

A  writ  of  error  was  brought,  and  the  error  was  afligned,  Becaufe 
he  demanded  fees  as  folicitor  in  other  courts  where  he  was  not 
attorney,  which  is  maintenance  and  unlawful  ;  and  then  the  af^ 
fmpfit  being  void  in  part,  is  void  in  all ;  fo  that  when  entire  da- 
mages ^ere  given,  and  judgment  fpr  all,  it  is  error. 

(4)  See  3.  J*c.  I.  c.  7.  the  a.  Ceo.  a.  c  83.  f.  23.  and  Ray.  145,  Garth.  57.  147. 
4»TeRBR$p.  114. 

Ari4 


Hawk.  P.  C. 


542. 
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TvuftsBY  And  ALL  THE  CouRT  conccivcd,  that  an  attorney  may  very 
^i^*^  be  a  folicitor  for  his  client  in  other  courts  as  well  as  in  the  c 
AftAiN.  ^here  he  is  attorney,  and  is  allowable,  and  a  promife  to  pay 
for  it  is  lawful ;  and  fo  may  a  fervant  for  his  mafter,  and  it  i 
maintenav.cey  as  19.  Edw.  4.  3.  efpecially  as  this  cafe  is,  ha 
laid  out  money  at  his  rcqueft,  and  giving  a  note  thereof 
ftranger  to  view  whether  reafonable  or  not,  and  a  promife  tc 
it  if  by  him  thought  reafonable,  which  of  kfclf  is  a  fufficient 
iideration. 

l^oft.  194.  And  ALL  THE  Court  conceived,  that  x  folicitor  of  an  ini 

t;'Com.  Dig.  j^nk,  which  foliclts  caufes  for  his  clients,  may  take  recomp 
^^*  and  take  a  promife  to  repay  what  fums  he  fhall  lay  out ;  but 

perfon  of  iuperior  rank  fhould  do  it,  it  were  maintenancey  as 

in  19.  Eliz.  Dytr^  356. 

All  the  Court  thereupon  agreed,  that  the  ajfumpjtt  was  j 
and  the  judgment  was  affirmed.  See  1 1.  Hen.  6.  10.  312.  Hen,  i 
34.  Hen.fi.  26. 

ttkaSimpJti\!b%  NoTE  ALSO,  that  another  exception  was  takenjby  Banks 
iUtnte  of  Umi-  caufe  the  promife  was  upon  the  eighteenth  day  ofjuly  1621, 
tacibns  muft  he  the  breach  afligned  for  not  paying  upon  requeft  was  in  Sept 
|^^M,tboiisb  162 1,  and  the  aftion  was  brought  in  the  common  picas  in 
Pledge  t'pro^  chaelmas  Term  3.  Car.  I.  and  fo  above  fix  year»  after  tlie  pre 
nlfe  fix  years  ^d  breach;  and  then  by  the  ii.Jac.  i.  c.  16.  he  ought  n't 
fceforc,  maintain  that  a£lion. — But  becaulc  it  was  not  pleaded,  thoug 

p"^V^*  declaration  was  in  Afichaelmas  3.  Car.  i.  the  original  wnl 
38 li  *^'*^'  being  certified,  nor  appearing  when  it  was  fued  out,  the  Cc 
^  J  did  not  much  regard  it;  and  thereupon  the  judgment  wa 

2.  Let,  |i6.     1.  Saund.  zi8.  113.     -Liitw.  243.  157.     Cowp.  115.     3.  Term  Rep.  124. 


^his  Year  in  Trinity  Term  there  was  nothing  ( 
remarkable. 


Micba 


Michaelmas  Term, 

5,  Car.  I-     In  the  King  s  Bench. 
Sir  Nicholas  Hyde,  Knt.  Chief  Jujlice. 
Sir  William  Jones,  Knt.  l 

Sir  James  Whitlock,  Knt.  UH/iices. 

Sir  George  Croke,  Knt.  J 

Sir  Robert  Heath,  Knt.  Attorney  General 
Sir  Richard  Sheldon,  Knt.  Solicitor  General. 
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Gilpin's  Cafe.  Cah  %. 

"J^  RROR  of  a  judgment  in  K'mgflon.     The  error  affigned  was,  jf  the  tnctftor 
1      Becaufe  in  debt  upon  an  obligation  made  by  his  father  he  devife  land  in 
-^  pkadcd  **  runs  per  dcfcent*'  the  day  of  the  writ ;  and  i.ffuc  fee  to  his  Icir* 
ng  joined  thereupon,  the  jury  found,  that  the  anceftor  (whofe  ",^'l!*"*''JJ 
r  he  is,  and  for  whofe  debt  he  is  lued)  was  fcifcd  in  fee  of  fuch  ^^^^  JiS&a  a 
d«,  and  by  his  will  devifcd  them  to  tlie  defendant,  being  his  Hmiiod  time, 
and  heir,  and  to  his  heirs,  upon  condition  that  he  (hould  pay  the  heir  (hall 
1  debts  within  a  year,  and,  if  he  failed,  that  liis  executors  (hould  ^jj^«  ti  t/nr- 
.  and  pay  his  debts  :  they  alfo  find,  that  he  entered  and  did  ^^^l^^  "^ 
t  pay  the  debts,  and  the  executors  after  entered  and  paid  the 
)ts  and  fold  the  lands  :  and  thereupon  the  court  there  adjudged,  ^"^J^'^'  *** 
Ltitwas  affits  in  the  heir's  hands,  becaufe  he  dcvifed  it  to  his  *.' i,eon.*iic. 
1  and  heir  in  fee ;  and  for  that  caufe  the  error  was  afligned. —  cro.  Eliz.  431,  - 
It  THE  Court  here  held,  that  the  judgment  was  erroneous  ;  for  Btndi.  6j. 
iiough  the  heir  hath  a  fee,  yet  he  hath  it  as  a  furchafory  being  ^}^7'^\^^^1^ 
d  with  fuch  condition.     Whereupon  rule  was  given  to  revcrfe  ^g^*'    *" 
at  judgment.  6.  Mod.  141. 

.Mod.  4^.  Lut.  798.  Ld.  Raym.  718.  i.  Salk.  241.  contra  \  and  in  Allen  v.  Heber,  i.  RL 
rp.  II.  Sera.  1270.  it  is  adjudged  that  the  heir  fliaii  be  in  by  dcfcent.  i.  Brown*s  Ca.  Cb«  l|6« 
Com.  Dig.  398.     3.  Com.  Dig.  19.     See  Powei  on  Devifes,  436. 

See  the  lUtute  of  29.  Car.  1.  c.  3.  r.«iQ.  &  1 1.    3.  &  4.  Will.  U  Mary,  c.  14. 

Goodwin  againft  Sir  Richard  Moore.  Casi  %. 

THE  plaintiff,  by  Thomas  Gocdwin^  his  frochein  amty  againft  Sir  An  infant  may 

Richard  Moore^  one  of  the  mafters  ot  the  chancery,  by  bill  in  fuc  cither  by 
jhancery,  in  trefpafs  of  battery  and  falfe  imprifonment.     The  de-  ^"^"Z'^^""; 
cndant,  ^o^^  the  battery,  pleaded  not  guilty  ;  quoad  the  imprifon-  buTfliTli^dTfen^ 
ncnt  he  juftificd,  becaufe  his  father  held  of  him  fuch  lands  by  by  guardiam 
flight's  fcrvice,  and  died  feifed  in  his  homage,  for  which  he  feized  only. 
Ihe plaintiff  as  his  ward;  and  iffue  thereupon.    After  mittimus  out  ^"*»  *^* 
pf  the  chancery,  thefe  iflues  were  delivered  here  to  be  tried ;  and  Co.  Lit.  135.6. 
ftow  this  Term  a  trial  was  at  this  bar,  and  the  fccond  iflue  found  ^'  *^**-  *"• 
frr  the  plaintiff:  and  it  was  moved  in  arreft  of  judgment,  i^^iSl  ^^'o 

^  First,  Becaufe  the  plaintiff  fued  by prochein  ami^  where  he  ought  4-  Co.  53.  b. 
to  fuc  by  his  guardian  \  and  for  proof  thereof  the  Cafe  betwixt  ^j  J«»«^  «77' 
pwi  and  Sympjon  was  cited. — Sed  non  allocatur  \  becaufe  the  plain-  p*aT.'ii«.*ia 
if  may  fnc  by  guardian  or  froch^n  Itmh  tut  tbc  defendant  Ihall  ch.  196.  * 
Ik  only  by  guardiaa. 

SSC0MDLX> 
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An infaoK fhaU        Secon'dly,  Bccaufc  there  were  not  pledges  found. — Sed  nw «f- 
notfindpkdsei.  hcatur  ;  bccaufc  an  infant  fhall  not  find  pledges. 
4.  Inft.  180.      8.  Co.  61.  b.     Co.  Lit.  117.     2.  Leon.  1S5.     Jones,  177.     16.  tfr  ij.Ccr.  1.  c.  I. 
4.&5.W«t.  c.   16.     *.  Bac.  Abr.  515,516.     2.  Hawk,  P.O.  293. 

AvmMaided  THIRDLY,  Bccaiife  the  bat  lay  and  imprifonment  arc  alWgd  ^ 
by  tiw  (taiuic  to  bc  at  OH-  place,  and  the  land  holdcn  by  knight's  fcrvicc  at  anotibct  i 
Ai.Jaf.i.  C.13.  place,  and  tiic  vc  rrc  facins  was  only  from  one  of  the  faid  places.—  ■ 
^"S  *"«  St'dnon  allocatnr  ;  for  it  is  now  aided  by  the  fiatute.     Whcicupoa  | 

cro.jaiesi.    it  was  adjudged  for  the  phintifF.  \ 


Cask  3.  Kadwaladcr  and  Another  againft  Bryan. 

AffbibUioH  PROHIBITION  by  them  two  upon  the  2^.  Hen.  8.  c.  9.  Be- 
does  no«  lie  on  ^  caufc  they  being  inhabitants  in  fuch  a  town,  where  fucht 
tj.f/iB.s.  c,9.  prebend  and  his  prcdcceflbrs,  time  whereof,  &c.  had  nfed  to  hold 
irininfmUtw?  P^^^  of  ecclcfiallical  caufes,  the  defendant  fued  them  upon  tlic  fti- 
upon  ihcrequeil  tute  before  the  ordinary  in  caufes  ecclefiaftical  concerning  deft- 
of  an  inferior  mation.  The  defendant  comes  in  and  pleads,  that  the  caufe  eccfe- 
judgeiohisim-  fiaftjcal  being  depending  in  the  prebend's  couit,  the  inferior  judp 
mediate  fupe-  ^^^^.^  rcquefted  tlic  fuperior  judge  to  affume  it ;  and  upon  this  btf 
j>3ft,  339.         *t  was  demurred. 

Ante,  97.      a.  Roll  Abr.  357. 

Proceeding  in  The  First  Reason  alledgcd  was,  For  that  it  is  not  (hewn  tbat 
the  eccisfiifticai  ^|^  ^^^^^  ^^,^^  ccclefiaftical,  fo  as  the  Court  might  judge  whether  & 
^mS         w«rc  fit  to  be  removed. 

allcdged. —  06.  1^^.303.  Lutw.  ^04.  5.  Com.  Dig.  7S.  Hob.  S96.  Show.  6.  Crajae.  351* 
Carrh.  32.     <^  Com.  Dig.  496.    Cowp.  ^30. 

On  J  c-ofe  Secokdi.y,  For  that  he  did  not  fhew  that  the  requeft  is  under 

bcinir  removed    ^^\  >  ^"^  ^^  ^t  he  not,  it  is  not  fufficient  to  remove  the  caufc. 

on  re«)oef^  from  a  petul'rar^  it  need  not  be  fhewn  that  the  requeft  was  onderfeaL    Poll.  181. 
TheavH<».  8.      THIRDLY,  For  that  it  was  m  a  p^atfiar  to  he  removed  bcfotr 
c.  9.  cx'cnds  to  ^hc  ordinary,  and  fo  out  of  the  ftatute,  and  no  caufc  of  prohibition : 
fiut.  out  of       — jj^^j  upon  view  of  the  ftatutc  it  appears  clearly,  that  it  extends  as 
t^'Cn'*rnut  of     ^^^^*  ^°  *"^^*  ^"^  of  the  peculiar  junfdiftion  as  out  of  the  dioccfc. 

.7  dioef/:.  —   X.  Roll  Rep.  318.     Skin.  233.     5.  Mod.  138. 

c.o.  jic.  ^?i.  And  for  the  other  exceptions  they  were  not  allowed,  becmfe 
v.oh  16  101,  bcinp;  of  a  caufj  ccclefiaftical  it  needs  not  to  (hew  the  partictilar, 
?  ■^-  as  in  otiier  pkadinpjs,  but  as  generally  pleaded,  **  concurrcntibus  his 

t^^M  d*'^  I  "  ^'^^'  '''  ^*'"'  re Viinoit ///■,'*'  And  for  rcqucft,  it  is  not  requiSte  to 
s.l;.^4o?^'  have  it  thcwn  under  fcal ;  and  if  it  ought,  it  ihall  bc  wcirintcndcd" 
r.*rri..  ^v  477.  by  the  pleading.  In  a  fcofrmcnt  tiicrc. needs  no  livery  to  bc  al- 
Skio.  5S9.  ifjo'tTcJ  ;  nor  in  rflignmcnt  of  dower,  that  it  was  by  metes  and 
hounds  nrcds  not  to  \ic  pleaded  (a),  for  ihefc  ncccrfary  circum* 
rtaucci  (ta*i  be  intended  ;  and  tijerefore  riie  bar  was  htlcl  good 
Two  canrnt  /^[(^  j^  pr'^'r.ibition  brought  by  two  caniiot  bc  good  wliere  tbfi 

i^n  in/>  •k       gi;<.fc;  be  fcveral.    Whereupon  coi>fultation  was  awarded. 

injury  is  (cvtr^l.  (a)  See  5.  Com.  Dig.  73. 

Ca%t  4.  Walker  agai'ijl  Riches. 

Vwekfrifo-^VM  AX  ELEGIT  ifllied  after  judgment;  and  the  writ  recited  the 
"  W^Vw^'  judgment,  quod  elegit  cxecutioncm  of  the  goods  and  moiety  of 

••  #»»rnruMi,-  tlic  land  ;  Strtd  the  writ  was,  **  Ideo  tit:  praciftmus^  quod  hna  tt  «- 
cf'f.  he  ihcriff  c*nnot  deliver  the  moiety  of  the  landfc.^Dyfr,  1^9,  Co,  Liu  290.  Ci».  Jac.  ^]> 
1 .  V*n?.  .' 5 :.     2.  Vent.  17 X.    Carth.  ^53.    Dougl.  473. 

«  talUT 
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•  /<//!•"  of  the  defendant's,  **  qua  habuit  die  jud'icii  pnediffi  redditl^  Waikee 

•  Mkirari  facias^**  omitting  tbefc  words,  **  et  medietaum  terrarum  H^'»fi 

•  it  ttnementmrum  pr^pdiHorumy  tenendum  *'  the  faid  goods  and  moiety  *««»§. 
if  the  lands  **  quoufque  dcbitum  levetcr'^     By  virtue  hereof  the  fhe- 

iff extended  the  lands  and  goods,  and  delivered  the  njoiety  of  the 
lod,  and  returned  the  inquifition. 

And  it  was  now  moved  by  Calthrop,  that  this  writ  might  be 
mended  (for  it  is  hut  a  miiprifion  of  the  clerk;,  and  that  the  ex- 
nit  might  {land. 

But  IT  WAS  RULED,  that  it  fhall  not  be  amended,  and  that  lie 
Bght  to  have  a  new  ele%it^  bccaufe  the  inquifition  was  taken  with- 
w  warraiit,  the  IhcrifF  having  no  warrant  to  extend  thofc  lands, 

Topfall  againU  Edwards.  Ca«i  5, 

ACTION  ON  THE  CASE  FOR  WORDS,  for  caJIing  him  inanaakmft« 
^  '*  thief,"  and  for  procuring  him  to  be  indifted  and  imprijoned  words,  and 
Mrfelony,  until  he  was  acquitted.     Upon  not  guilty  pleaded,  and  T^^JI^^r^ 
band  for  the  plaintiff,  and  ten  (hillings  damages  (lo  under  forty  thc"jliluitiff' 

hillings  j,  ihall  havec^r, 

It  was  moved  upon  the  21.7^^-  I-  c.  16.  (which  appoints,  that  »*^8h  «htda^ 

II  aftion  for  words^  where  the  damages  are  aflcfled  under  forty  ?Jff"     ^^^^ 

hillings,  that  he  (hall  have  no  more  cofls  than  damages),  that  he  Ante,  141. 

hould  have  but  ten  (hillings  for  cofts.  Foft.  307. 

But  THE  Co'TRT  conceivcd,  forafmuch  as  this  was  not  an  aftion  3.  Mod.  3^ 

for  words  only,  but  alfo  an  aftion  upon  the  cafe  in  nature  of  a  con-  ».  Ven.  48. 

rpiracy^  and  the  defendant  is  found  guilty  of  both,  he  (hall  have  ^»y'"'487- 

Mginent  for  his  ordinary  cofts,  and  that  it  is  out  of  the  ftatute.  f""'  ^•**'  ^* 

^  192.  ^5-  93^'  Ld.  Raym.  1588.  a-  Com.  Dig.  546.  Garth.  225.  Dougl  245.  1.  Tcr.  Rep.  655. 

Trankei*iley  agtiinft  Robinfon.  Caie6 

ASSUMPSIT  againft  an  adminiflrator  upon  a  promife  by  the  Adeftndant 

**•  intcftate;  fuppo(ing,  th^tthc  inteftate  borrowed  of  the  plain-  cannot  take  ad. 

lifT,  upon  the  firltciay  oi  Afay,  12.  Jai\  i.  twenty  pounds,  and  in  damage  of  the 

confideration  thereof  promifcd  to  repay  it  him  upon  rcqucft;  and  ^**!"'*^°^  '*'»«• 

that  the  plaintiff,  upon  the  fird  ^i  A'tgvjl,  12.   7^r.  i.  requcfted  Ihepbini^t 

the  payment,  and  he  had  not  paid  it  i  and  that  the  inteftate  died,  own  (hjwing : 

ladadminiftration  was  committed  to  t!ic  defendant,  who  upon  |»ut  m»ft /«.v«i; 

l^ucft  h:|d  not  paid  it,  although  he  had  airots.    Upon  non  ajlumpjh  'j  '"  *»*'» Z"" 

pfadcd,  die  verdia  was  f  .und  for  the  plaintitF.  iTacion       ""' 

Ward,  Serjca»t^  moved  in  aircft  of' judgment,  that  this  af-  Ante,  115.  i^c. 

/»«;// being  made  12.  Jac.  i.  and  the  hrcr..:li   in  the  fame   year,  Cm.  jac  115 

Aisaftion  is  brought  too  long  after;  for  by  the  21.  Jac.  i.  c.  16.  '-«^'-  m- 

rf  Limitations,  it  Ihould  be  broaeiit  witl.in  fix  years.  ^^^^'  *78. 

.  t-arth.  137. 

JoNfes  and  Wh^tlock  conceived  the  defendant  o'jght  not  to  i  Com.  big. 
bvc  the  advantage  of  this  ftatute,  dnlefs  he  liad  pleaded  it,  or  had  '54- 
•bnurrcd  thereupon,  be*  auTe  the  ftatute  hath  divers  exceptions;  C^^^P*  *M- 
fcthat  if  it  be  brought  after  the  time,  yet  if  the  plaintiff  were  an 
^ifoiti  ox fcm<  covert^  i^c.  it  were  .veil  enough. 

Bat  Hyde,  Ch'tefjuftlce^  and  /,  coiureived,  forafm\y:h  as  it  ap* 
ipcareth  by  the  plaintiff's  own  fhewing  in  his  declaration,  that  it  is 
MtQftbe  limitation  gf  the  ftatute,  aqd  the  ftatqt^  is  ii>  the  nega^ 
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tive,  "  that  it  fhall  not  be  brought  at  all,"  unlcfs  it  be  1 
within  the  time  limited  by  the  llatute ;  tlioreforc  the  defend; 
have  advantage  thereof  by  exception,  without  pleading* 
upon  the  Court  would  further  advile. 


Case  7. 

Judgment  may 
Kc  reverfed  for 
«bfurd,  prolix, 
smil  vitious 
pleadings, 
•nd  the  dcrk 
ftncd  for  en  - 
tcrin^  them  on 
record. 

5cc  The  Kirg 
f .  May, 
Popgi.  194. 


Fryer  againfl  Fawkenor. 

pRROR  of  a  judgment  in  Shrew/bury^  in  debt,  upon  an 
*^  tion  of  forty  pounds  conditioned  to  perform  an  awan 
defendant  demanded  oyer  of  the  bond  and  condition,  and 
quccl  nullum  fecermit  arbitr'iurrt.  The  plaintiff  imparls,  an 
ward  replies,  and  flicws  the  award  and  breach.  The  dt 
imparls,  and  after  makes  defence,  and  demands  oyer  of  tt 
and  condition,  and  pleads  the  fame  plea  as  before.  The 
imparls,  and  after  replies  verbatim  as  before.  The  dc 
thereupon  demurs,  and  fliews  caufes  and  reafons  that  the  s 
ill,  and  long  argument  for  the  defendant.  Then  the  plair 
parls,  and  after  comes  and  Ihews  divers  caufes  and  reaf< 
book  cafes,  that  tliis  arbitrament  was  good ;  and  all  tliefe  \ 
tered  upon  the  record  ;  and  afterwards  judgment  was  giver 
plaintiff. — And  for  thcfe  abjurdlues  and  prolixities  in  the  ] 
and  defence  it  was  resolved,  that  it  was  an  erroneous 
tious  proceeding  Whereupon  the  judgment  was  rcvcrfed, 
^Icrk  iincd  for  making  fuch  a  record. 


Ca\%  %. 

The  replication 

pf  </#  imjurid 
JuA  pfprid  to 
a  plea  oi  Jm 
mjfsult  mud 
conclude  to  tb$ 
(wntry,  or  it 
will  he  had  on 
Jpttta  I  demur rtr. 
Port.  317. 
Cro.  Jac.  5S9. 
Co.  Lit.  126. 
1    Sid.  2x5. 
a.  Saund.  190. 

337. 

Show.  70. 
Raym.  94.  98. 

Case  9. 

In  an  aAion  of 
t'ovtr  and  con- 
v^rfion  «*  at  ihc 
"  ward  of  ^ii 
**  Saint t  in 

a  venire /ac tat 
•*ot   B*iiioir 
vvithout  frying 
•'the  w^ifl  of 

lif  Jc»+.—  Crc. 


Dunfcomb  againfi  Smith. 

'TpRESPASS  of  aflault,  battery,  and  wounding.  The  d( 
*  pleaded,  that  the  plaintiff  affaulted  him,  and  wou 
beaten  and  wounded  him,  and  what  he  did  was  in  his  own 
The  plaintiff  replies,  that  an  attachment  iffued  out  of  th 
eery  to  arreft  the  defendant,  and  that  by  fpecial  warrant  fi 
Iheriff  he  arrefled  him,  and  laid  hands  upon  him  ;  and 
fendant  refcued  himfelf,  and  beat  the  plaintiff  ^r  injuria  fuc 
abfque  tali  caufa  ;  ct  hoc  para tus  eji  verijicarc  \  unde^  tffc.  Ar 
this  the  defendant  demurred  generally,  without  (hewing  an 
—And  by  all  the  Court  the  replication  was  held  viti< 
caufe  he  did  not  conclude  his  plea,  et  hoc  petit  quod  inquir 
patriamy  but  relied  upon  his  plea.  Whcrcupoq  it  was.  a 
for  the  defendant. 

Lutw.  121'    1,  WUf.  150.  ^ 

Adams  agahift  Hilks. 

17RROR  upon  a  judgment  in  BriJloL  The  error  was 
^  by  Germyn,  Becaufe  in  an  aftion  of  trover  of  4000 
apud  IVardam  de  All  Saints  in  Briftol^  and  converfion  of  t 
the  fame  parifh,  upon  not  guilty  pleaded,  the  venire  fat 
**  of  Bfifiol,'"  where  it  ought  to  have  been  *'  of  the  ward  of  A 
"  in  Brijloly'^  for  that  is  the  place  of  the  converfion,  whic 
moft  certain  ;  and  comnared  it  to  ArundeWs  Cafe^  6.  Co.  14 
a  fa£t  was  fuppofed  to  be  in  parochia  Sa;i^a  Mar^aretie  1 
n^injicr  ;  and  the  venire  facias  being  oi  Weft minjie^\  it  was  rul 
lyj.  »io.  807.    Crg.  Jac,  122.  30^    C(|wp.  6&;!. 
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!o  beilU  and  that  it  was  not  aided  by  the  21.  Jttc.  i.  c.  13.  for  it  is       AoAMi 

imif-trial  by  a  wrong  v't/ne. — But  all  the  Court  held,  that  the       H^rxi, 

rial  was  good,  and  cannot  be  otherwife ;  for  a  ward  in  a  city  is 

>ut  as  an  hukdhed  in  a  county,  and  thereof  there  never  (hall  be 

ny  vifnr^   And  it  is  not  like  to  the  cafe  that  was  put,  where  an  adt 

5  fuppofed  to  be  done  at  fuch  a  parijh  in  fuch  a  ivard  in  a  city ; 

here  the  vifne  Ihall  be  of  the  parifh.  Fide  7.  //*//.  6.  q8;  8.  Hen,  5. 

o.   Whereupon  rule  was  given,  that  judgment  fhouTd  be  affirmed 

Alcfs  other  matter  be  flicwn.     And  10  it  was  done  in  the  Cafe  of 

Uams  V.  IVelling  upon  a  judgment  in  Brijlal^  wliere  the  fame  cx- 

eption  Was  taken,  and  the  judgment  affirmed^  unlefs,  &c. 


again  ft  Hopkins. 


Cask  to* 


7 JECTMENT*    The  plaintifF  declares  upon  a  Icafc  made  by  In  tj^mtnt,  a 
^  Sir  JrcbibaU  Douglas   and  Dame  Eleanor  his  wife,   of  a  houic  ^'^^^  ^^^V^. 
nd  lands  mEnglefield.     Upon  not  guilty  pleaded,   it   appeared  ^^\'"„er  J?  ,t. 
ipon  the  evidence,  that  the  Icafe  was  fealed  and  fubfcribed  by  them  t^rney  from 
toth,  and  a  letter  of  attorney  made  by  them  to  deliver  it  upon  the  hufband  and 
ind.  "^'A  •*  Z'^" 

Fynch,  Serjeattt,  znd  SHeldok,  the  King' s  Solicitor^   thereupon  ^"1^''^* 
Irongly  urged,    that  a   letter    of    attorney   by  z  feme  covert  is  y^iv***,^^     * 
ncrely  void,  and  the  leafe  is  only  the  lea(e  of  the  hufband  ;  io  t.Browni.  %^%^ 
he  plaintiff  hath  failed*  cvo.  jac  ^Sj, 

But  ALL  THE  Court  conceived,  it  was  a  good  letter  of  at-  j.^Leon. 2oo» 
orney  for  both,  and  the  leafe  well  delivered:  and  it  is  the  leafe  of  i.com.Dig.56i» 
htm  both  during  tlie  huft)and's  life*  v  Bac.  Abr. 

305>  306.      Cowp.  201.    Dougl..3i9. 

Hill  agui/iji  Thornton^  Cah  it. 

PROHIBITION  ;  the  plaintifF  therein  furmifing>  That  his  fa-  ^e»nJmltatUm 

*  thcr  died  feifed  of  fuch  lands,  which  defcended  to  him  as  heir,  8''*"^  ".P^** 
mdthat  the  defendant  by  libel  in  the  fpiritual  court  had  fuggefted,  bc!ng*rw.nfuitci 
tfut  he  made  a  will  and  devifed  thofe  lands  to  his  executors  to  fell,  mppobihitioM  on 
ind  thereby  had  bequeathed  divers  goods  and  portions  of  money,  ■  queftion, 
ic  and  had  made  the  defendant  executor  therein,  who  therefore  "  )J^^/^f  ^^* 
fncd  in  the  fpiritual  court  to  have  probate  thereof,  uli  rczrra  he  did  ^\(.l\'Jjt^'' 
not  make  fuch  a  will ;  and  a  will  of  lands  ought  not  to  be  proved  be  Void  for  the 
in  the  fpiritual  court.  And  thereupon  the  defendant  appeared,  and  payment  of  le« 
Ihcwcd  for  caufe  of  confultation,  'J'hat  the  faid  tcftator  made  fuch  5*^'-'»  *"^ 

a  will,  and  made  him  executor ;  and   he  fued  them  to  prove  the  o^divcrTaMlir' 
6id  will:  whereupon  iflue  was  joined,  '*  Whether  he  made  fuch  for  the  bequcft 

•  t  will  r*     After  evidence  the  plaintifF  was  nonfuitcd.  of  Koodtiscaoit 

GoDBOLT,/<?r  the  plaintiff,  now  moved,  that  although  the  plain-  ^Icf^li^in* 
tiff  be  nonfuitcd,  yet  it  dot\  not  appear  that  the  defendant  hath  ,,^.    ■ 
cjmfc  to  have  confultation  ;  for  it  is  not  fliewn  that  the  tcftator  had  Port.  391. 396. 
|Dod$,  &c.  and  then  he  hath  no  caufe  to  have  probate,  for  a  will  Hobart,  19a. 
« lands  needs  not  be  proved  ;  but  of  goods  there  ought  to  be  a  Cro.  Jac.  346. 

£obatc,  otherwife  he  cannot  have  any  aftion.    As  if  a  libel  were  57^- 
r  tithes  to  be  paid  for  trees  which  were  wot  fylvacadua,  although  4^ml>»g«5"« 
the  iflbe  be  upon  a  collateral  f)oint,  and  found  for  the  defendant,  ^^  Tcrai*R«p. 
jet  be  fliall  not  have  confulution  \  fo  if  there  be  a  fuit  for  laying  4'^^, 
c&o.  CAR.  M  Yiolcuv 
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.Hill         violent  hands  upon  a  clerk,  and  to  have  damages  befides  corrc^ioflf 
Tho(ntoi*     *.'^  ^'"^  ^^^^  "®  confultation  fhall  be  granted,  bccaufc  he  hath  n« 
«o»NT  v.    ^.^^j^  caufc  of  fuit  in  the  ecclcfiaftical  court. 

And  ALL  THE  CouRT  agreed  to  thofc  Cafes  ;  for  it  appear! ; 
there,  that  there  was  not  any  caufc  of  ecclcfiaftical  fuit;  but  here  id. 
this  Cafe  it  appears  that  he  hath  caufe  of  fuit  to  prove  tlic  will  for 
the  goods i  for  othcrwife  he  Cannot  maintain  any  a^ion  :  where-: 
upon  confultation  was  granted,  that  he  might  proceed  quoad  hontu 
— Obfefve  well  this  C^Ie,  and  the  caufe  and  reafon  why  a  conful- 

(fl)  Ante,        tation  was  granted,  together  witli  the  difiircnce  betwceti  tliis  and 

p.  114, 115.       Dens  Cafe  {a). 


cxsi  li.         Benfon  and  his  Wife  agahift  Flower  ind  Blackwells. 

%  whcthw      ACTION  ON  TtlE  CASE. for  wbr^s  foofcen  of  the  wifAj 
damxjces  and      ^^  Upoii  not  guilty  pleaded,  and  a  verdid  for  the  phtintiff,  and^ 
coftsre^vered    fjy^  pouiids  damages  afleffed,  arid  fevcn  pounds  for  cofts.  they  foii; 
«!o!w'i*and°ic°'^  out  execution,  and  after  the  money  was  levied  by  the  (heriff,  and ' 
vied  by  the  (he-  before  die  return  of  the  writ4  tlie  plaintiff  becanie  i  bstiikrupt,  and 
riff,  can  be        by  the  commiffioncrs  of  bankrupts  the  faid  twelve  poundi  \6  reco- 
affigned  by       vered  were  affigned  by  the  name  of  the  mo'riey  of  Benfon  to  Blach^: 
^Th^* Tlindrt  ^'^^  ^"^  ^^^^^  creditors.  The  fheriff  brings  the  money  into  coarL  1 
HecomUig  bank*  The  plaintiff  who  recovered  prayed  to  have  tlie  money  dehvcrol 
rupt  before  the  to  him  out  of  court ;  and  the  faid  5/tff^w;^// and  tlie  crWitors  praV  i 
return  of  the     that  the  money  may  be  delivered  to  theitii  According  to  th«  fale  and , 

T^,[^    ,  aflifirilnient  of  the  commiffioners. 

Poll.  176.  ° 

And,  Whether  it  Ihould  be  delivered  to  them  ?  was  the  queftioi 

S.C. Jones,  215.  ^ 

Cowp.  25.  Hyde,  Ch/ef  Jff^ice,  and  Jones,  conceived,  that  the  fale  and 

Cook's  B.  L.  alfignnient  were  good>  and  that  die  money  fliould  be  delivered  tO 

T  Com  Die  ^^cm  ;  for  the  damages  being  recovered,  and  the  cofts  afleilcd  by 

526.  *  the  judgment,  it  is  a  debt^  and  an  aftion  of  debt  well  lifcs  upon 

DouRi.584.  this  judgment;  and  the  money  being  levied  is  properly  appcr- 

i)ote(0.  tainirlg  to  him,  and  therefore  irl  the  power  of  the  commimoners  t0  ' 

V  '^'^^"*  *^^P-  difpofe  thereof :  and  as  it  may  be  forfeited  to  the  king  by  outlawry, 

^^^'  or  affigned  unto  the  king,  ancl  he  may  caufc  it  to  be  levied,  fo  oaf 
the  Creditors  uport  this  commilliotl. ' 

But  Whitlock  and  Myself  were  of  anodier  opinion,  be- 
ckufe  it  being  redovercd  and  execution  awatddd,  and  the  fherifflc'^ 
vying  the  money  before  he  became  a  bankrupt,  it  is,  as  it  were,  m 
cujiodia  leglsy  and  the  creditors  cannot  give  a  difcharge,  nor  arc  they 
parties  in  court  who  can  acknowledge  fatisfa£tion  ;  and  iftM 
judgment  be  reverfed,  they  are  not  compellable  to  make  reftitution* 

{h)  It  was        — Whereupon  the  Court  would  further  advife  (i). 

muved  again  ' 

t\\%  Tetm,  and  adjudged,  that  this  money  wat  not  ai&gnable  by  f\\%  conuniffioner^«-^oft.  i^^* 


t»m 
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Snape  againft  Nbrgate.  € asb  f  |« 

3RE  FACt  AS ;  foppcfing,  That  he  recovered  in  debt  againft  an  On  a  indgmeftC 
»ecator,  and  had  judgment  for  forty  pounds,  and  fcven  pounds  •s««nft  ««  «•- 
cofiS)  dt  Urns  feftatorts^fs  tantum ;  and  if  not,  theh  A  ionisfro"  ^"^^^J^^ 
;  and  that  before  fatisfadion  he  died  inteftate;  and  adnuni-  u  the  execotoe 
ion  was  committed  to  the  defendant  de  bonis  primi  tefiatonsj  ind  die,  Mftirtfs* 
of  the  bxecutors  ;  and  that  the  executor  had  not  fatisfied  ;  and  «*iin«ybef«ed 
cfore  he  fued  this  writ,  to  (hew  caufc  >Vhercfore  he  (hould  not  Jifo|)f^*  ^* 
I  exectitioti.    The  defendant  pleaded  pUrn  adminijlravit  of  tho  Sm*»nittmorol 
is  of  the  iirft  teftator ;  and  iiTue  thereupon,  and  found  for  the  the  firft  cefta- 
[itiffy  that  he  had  assets.  cor,  but  not  as 

#»/••!  1  •     y .  adminiflnitor  to 

EEVfe^  nbw  moved  in  atrcft  of  judgmeht,   that  this  Jan  factai  the  executor, 

ot  well  grounded  ;  for  the  recovery  being  againft  an  executor  Pott.  127. 

debt  by  the  teftator,  and  he  dying  inteftate,  the  fuit  is  deter-  j^^  ,,^^ 

led^^nd  be  ought  to  commence  ^(T/jdv:?:  as  if  an  executor  reco-  x.Ron.Ab.890* 

a  debt  of  the  teftator's,  the  adminiftrator  fhxll  not  have  ^/cire  Cro.  jac.  4. 

*j  upon  this  judgment ;  fo  i  converfoy  i^c,  ^^^-  33- 

ivDE^  Chief  Juftice^  doubted;  but  JoMES,  WhitLocKj  and  Palm.44^ 

'SELr,  conceived,  that  the  fcire  facias  was  well  awarded.     For  5'Co*9-^» 

B  it  is,  that  as  adminiftrator  be  cannot  have  ^/cire  facias  upon  ^^'^^l^ 

idgment  by  the  executor,  but  is  put  to  a  nfew  aftion  (//)  ;  for  j,  sauod.  149, 

€ome$  paramount  the  judgment,  and  is  not  party  tliereto  t  yet 

ere  a  judgment  is  againft  an  executor  for  the  teftator*s  debt,  aU 

mgh  he  die  inteftate,  this  judgment  might  be  executed  by  a 

e  facias  againft  the  adminiftrator  of  the  firll  teftator,  who  comcth 

place  of  die  executor,  and  being  for  the  debt  of  the  teftator,  is 

ble  thereto;  but  as  adminiftrator  to  the  executor,  he  is  not 

ble. 

The  second  £xc£PT)6n  was^  Be'caufe  in  the  firft  aftion  of  On /»/*•# *i*#W* 
>t,  whereupon  tlic  recovery  was  j^ainft  the  executor*  the  ^^ion  A*«"''» '^ 
ng  for  forty  pounds  upon  bond,  he  pleaded  plene  adminiftravity  h^tTjudrnjcBt 
itfffits  found  to  twenty  pounds  ;  and  the  judgment  is  given  fortheemlre 
linft  him  for  forty  pounds,  whereas  it  ought  to  have  been  but  debt,  though af^ 
:  twenty  pounds  only  :  ahd  now  in  the  fcirc  facias  upon  this  ^«"  *®  •  '^» 
%i|]eht  ajfets  is  found  to  forty  pounds  ;  which  ought  not  fo  to  J™^"^  ^ 
?c  been,  but  for  the  twenty  pounds,  which  is  found  to  be  affets  in  p^.  1,,. 
I  hands  ;  and  iht  fcirr  facias  ought  to  have  been  onlv  for  that 
«nty  pounds-  '  \  ^^*  ^^^^  "• 

ButTHfiCouRt  conceiveci,  although  ajfcts  to  ti^*enty  pounds  ^^o\^^h.^t^ 
ily  be  found,  yet  judgment  for  the  entity  debt  is  good  :  and  the  ?Jj*     '*  ^ 
zi facias  being  to  have  execution  of  forty   pounds,  and  being  Moor.  146. 
otin  found  he  had  ajfcts  to  forty  pounds,  it  may  Well  be  con-  5.  Com.  Dif, 
wed  that  he  had  moxt  ajfets  after  the  firft  vcrdift  and  judgment.  »o^ 
thereupon  the  plaintitt  here  had  judgment  according  to  that  ^^*^*  *9<»* 

^^'  rir  the  cafe  of 

HarrUbn  #.  Beecks,  3.  TennR^.  6f|« 

[li)  B«t  naw  by  17.  Car.  1.  e.  t.  an  anf  cJtecatof  or  admnuilrator.  Salk*  ji** 
■irtliJiBr  Sb  hmit  w§k  may  have/rtV«  Ld.  Raynu  1070*  &.  Mod*  sfO.  ix« 
Km  oa  aJfidfaMBt  bj  or  ia  the  aamt  of    Mod.  34.    %•  Vmn*  %yj. 

M  a  Chaflikrt*f 
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Casx  14.  Chambers's  Cafe. 

Jftte,  133. 
Aprifoncrcem-  CHAMBERS  was  broDght by  ^habeas  corpus  outbf  TttEFtfKTi 
milled  f-«  r*r«.  V-4  jjj^j  returned,  that  he  was  «*  committed  to  the  Fleet  by  virtue 
©nufticecaimot  "  °^^  dccrcc  in  THE  STAR  CHAMBER,  by  rcafon  of  ctrtmji  wori 
hc'bMHtd  by  '^  ^^^  ufed  at  the  council  table,  viz.  That  the  merchants  of  Ei^lad 
another.  **  were  fcrewcd  up  here  in  England  more  than  in  Turkey*^*  And  for 

Poft.  507.579-  thefe  and  other  words  of  defamation  of  the  governmeiu,  he  w» 
4.  InA.  47. 62.  cenfured  to  be  committed  to  the  Fleets  and  to  be  there  imprifdncid 
J 2.  Rep.  S3,     until  he  made  his  fubmillionat  the  council  tabic,  and  to  pay  t  finik 
Vaugh.  135.      of  two  tlioufand  pounds. 
I>ycr,  59. 

I,  Mod.  144.  And  now  at  tlie  bar  he  prayed  to  be  dehvered,  becaufe  this  fen- 
Ld.  Raym.93S.  tcnce  is  not  warranted  by  any  law  or  ftatujte  ;  for  the  fiatvte  of 
*'b^'     6        3*  ^^^'  7*  ^*  ^'  ^hlch  is  the  foundation  of  the  court  of  ftar  diam- 

1.  vvuf!  20^     ^^^>  ^^^h  not  give  them  any  authority  to  punifh  for  W9rds  only. 
"•^^•'''''•3^7.'     Biit  ALL  THE  CouRT  informed  him,  that  the  court  of  flir 
3.  wiif.Tss!^   chamber  was  not  erefted  by  the  3.  Hen.  7.  c.  i.  but  was  a  coiiit 

2.  Hawk.  p.  c.  many  years  before,  and  one  of  the  moft  high  and  honourable  coaitl 
ch.  i5.f.73.77.  ofjuftice;  and  to  deliver  one  who  was  committed  by  the  decite 

3.  Com.  Dig.  of  one  of  the  courts  ofjuftice,  was  not  the  ufage  of  this  couit' 
/'L^hc'cafjof  ^'^^  tliercfore  he  was  remanded,  f^idi  ^^  jfffl  pL  ^i.  a8.  ifCi 
vltlx  V.  Ad-.    P^'  34-     21.  Hen.  8.  c.  20. 

dington,  Trinity  Term,  31.  deo.  3.  in  the  king*t  bench. 

Cas.^  15.  Gennings  againft  Lake. 

Hilary  Term ,  3 .  Car .  i .    Roll  6 1 2, 

A  ??rani  from     "C*  JECTMFA'T.     Upon  not  guilty  pleaded,  a  fpccial  vcrdift  tri ^ 
rht  crown  of     -L*   found,  that  the  prior  of  LaunceftonwTiS  feifed  in  fee  of  the  tcno*  J;^ 
«« f.r/  — iTd^"  ^^^^^^  within  mentioned,  which  then  were   **  four  clofes  inAVrf  ' 
**'I)lTclmb  Lid  ^^  Dt'cromhs\\\  Z.r;;/wr^j7« ;"  and  upon  the  28th  Septemlfer^ij.HenX 


•»  m-f«i"uu?y  3^'  ^'^'"-  ^*  ^^y  indenture  inrollcd,  the  faid  prior  and  convent  fur*  * 

«'  bdonging'co  rendered  all  their  pofTeflions  to  king  Henry  tlic  eighth,   who  dW  '• 

•  the  priory  of  feifed,  and  by  mean  dcfccnis  it  came  to  queen  Elizabeth^  who,  in  j 

"  :/^."  is  good,  the  four-and-twcntieth  vcar  of  her  reign,  by  her  letters  patcntSf 

ahhuugh  at  the  ^^anted  to  Edward  Froft  znd  John  M^alker,  and  their  heirs,  totum  ittui  - 

Ciine  tne  pouef-  ^     —       .  i-v  »•     -rx  • 

fionofthtpriory  ruejjidagium  ct  tenemaitum  vocat.  Drocombs,  altas DKOTOVfSyOetmmg 
wa%  funcndcrcd  terras^  tcncjnenta,  diclo  meffu  agio  f peel  ant.  v  el  cum  codem  dimlffayJUuM* 
to  the  Cro\yn,  jacent.et cx'iftent, in hAVHCESToHyincGmitat. CoKSXiBlJE^Mcnuperpri* 
and  the  ciUtc  cratui  deL\\:t;QV.%'Yor:  fpeilantia  ;  and  that  thefe  lands  by  meancon^.^ 
Tnownby'thc^^  veyances  wcre  come  to  the  leffor  of  the  plaintiff;  and  tliat  beforctfi. 
namcoi  *«  the  leafes aforcfaid,  v/z.  in  21. £//z.  an  houfc  waserefteduponaroodof 
•«  four  clofes  in  land  of  the  laid  clofes  by  tlip  occupiers  thereof,  et  quod  eenenuatmf 
u  Droio-nb;'  -^  varratione  pnrdi^id  mentionatum  eodcm  mejfuagio  Jpe5iahat  it  perU* 
'^  lllfili"^*'^*'  «^^«^  and  was  devifcd  and  granted  with  the  faidmefluage,  and  was  . 
vdHmfuncnT  always  called  and  known  as  well  by  the  name  of  Drocomb  as  bf 
dercd.  '  the  name  of  North  Dtocombi  and  that  the  did  tenements  at  the  time 
Ante,  57.         of  tlie  diflblution  were  parcel  of  the  polTcflions  of  the  faid  priory} 

•).  Keb.  44.       Cro.Jac.si6.     3.  Lev.  165.     Plowd.i70.     Moor,  ftSi.    s.RolLRq^.  i5i»    3.0Qflb 
•ig.  443.      I.  Burr,  ^16.    Cowp.  9.  600. 

and 
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ndthatthc  (kid  prior  had  not  other  lands  in  Lanncejlon  known  by     Ginmnci 
hcnamcofi>^i^fOOT^   ox  North  Drocomb,   there,  befides  the  lands        ''i'^^J^ 
1  the  declaration  ;  and  that  king  JameSy  in  tlic  eighth  year  of  his 
eign,  dcmifcd  thofe  lands  to  John  Eldred  for  thrcefcore  years,  by 
bife  name  of  the  fourclofcs   late  in  the  tenure  of  y^*«  Ftres  \i\ 
f§rtb  Drocomb^  under  whom  the  defendant  claims. 

And  thereupon  thefe  queftions  were  moved  : 
FIRST,  Whether  (theleafe  being  made  by  the  name  of  the  four 
lofcs  in  North Drocomb^  there  being  no  other  name  known  when 
:caine  to  king  Henry  the  eighthj  the  patent  of  the  24.  Ellz.hy 
notber  name  may  be  good,  for  that  the  queen  was  not  well  Irt- 
)rmed  ? 

Secondly,  The  patent  being  made  of  a  mefluage  and  lands  flJ'(?^["^^ 
bereto  appertaining,  and  this  meffuage  newly  crcfted  after  the  houferTw^im'- 
irft  year  of  queen  tli%abeth  (for  then  all  the  reverfion  of  the  faid  ntntHi  wiii  pafs 
our  clofes  is  found  by  the  verdift  to  come  to  the  queert),  Whether  bnd  that  wa» 
he  lands  ftiall pafs  ?  For  although  land  in  the  cafe  of  a  comnion  ^,^7*^^^"^** 
Krfon  may  pals  by  the  name  of  lands  appertaining  to  a  houfe,  as  it 
s  in  Hillv.  Grange  {a)y  yet  it  cannot  oe  fo  in  cafe  of  the  queen;  i.Co.  43. 
md  if  it  might  be,  yet  it  ought  to  be  for  a  longer  time  than  twenty  ^^'^^{^2' 
pturs  to'  be  fo  demifed  and  occupied,  if  you  would  have  it  to  ob-  ^'  q^^^  ^l?^' 
CSUQ  a  reputation  of  palling  by  the  word  pertaining.  44.7. 

But  ALL  THE  Court  conceived,  that  the  patent  is  good  for  the  ^°B[|-r^5j5 
mefluage  and  all  the  land,  notwithftanding  thefe  exceptions  :  for  '' 
atthough  the  land  was  not  built  upon  when*  it  was  demifed,  and 
when  it  came  to  tlie  king,  and  tliat  afterwards  a  melTuage  w*as 
ercded  thereupon,  or  it  were  afterwards  converted  into  another 
nature  before  the  patent,  yet  it  fhall  be  granted  as   it  is,  and  by 
foch  name  as  it  is  known  at  the  time  of  the  patent ;  and  although  ^^^'  *"^' 
it  varies  from  the  firft  name  in  the  Icafc,  yet  being  found  to  be  all.  Ante,  17.  57. 
exK,  it  paileth  well  by  the  patent. 

Also  they  conceived,   that  land  may  be  faid  to  be  appertaining    .* 
to  an  houfe,  as  well  in  the  king's  cafe  as  of  a  common  perfon, 
where  it  hath  been  let  and  occupied  together  by  a  convenient  time. 
Fide  Co.  Ent.  584.     Dyery  362. — And  afterwards  it  was.  adjudged 
for  the  plaintiff. 

(«)  PI.  Com.  170.  b,  .  v 

Edgar  and  Webb  agaiftjl  Sorrell.  c-^"  »6- 

TRESPASS  by  original  for  divers  loads  of  wheat.     The  defen-  In  tr^p^^*  ^or- 
^   dant  jufttiies,  for  that  the  dean  and  cuaptek  fan^I^  et  in-  ^l!'"?  .*rlu*  j^^ 

J.  . ,       ew^ '   •       •    •    "KT  r      J     •  •    T^  o  wheat, if  the  dc- 

tvidu^  Tnmtatts  in  Norwich,  extundatmieregn  Ldvardi  Sexti,  fcndam  juftify 

Here  feifed  in  fee  of  the  redory  ox  Henley  ^  in  the  county  of  Suffolky  for  tithes  under 

vhertin  the  faid  loads  of  corn  were  growing,  and  fevered  from  a  feoffment  from 

their  nine  parts,  which  he  took  by  their  commands ;  and  fojuftifies,  '^  .«*«»"  »»^<*, 

^1     .         *  f      v..     ^1.       1   •    ^-/r  '  ^  f  chapter  of  the 

and  gives  colour  to  theplanitiffs.  «aory,itfhaUbf 

The  pkuntiflfs  reply,  that  the  faid  dean  and  chapter  were  feifed  wat  glebe  land 

in  fee^  and  that  one  Thomas was  dean,  and  he  and  the  chapter  appertaining 

fcjr  indenture,  by  the  nanw  of  Thomas  — — ,  decanus  f anting  et  indi-  thereto,  whereof 
«n&ir  Trimtatis^  f^c.  (omitting  the  words  ex  fundatione  regis  Ed^  *  M^fSTw 
TAEDi  Sfi«Ti)  and  the  chapter  demifed  tliat  rcftory  to  Thtmai  ""'^  ^         ^* 
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V»«A«  apd    Cooch  the  9.  £//s.  for  ninety-nine  years,  and  from  him  convi 
^"  •        by  mean  aflignment  to  Richard  MapUfden^  and  from  him  t 
ioiiTLLL.     plaintiffs  ;  arid  that  tlicy  were  poffeflcd,  &c.  iji^til  ^c  dcfci 
Jook  the  faid  tithes. 

The  defendant  by  rejoinder  confejf^s  the  Ic^fc,  and  all  U 
iigriments,  except  the  aflignment  by  Richard  MapUjdeMy  anc 
he,  before  the  pretended  auignnient/viz.  22.  Jac.  x.  by  fcofl 
conveyed  the  laid  reftory  to' one  William  fVHtiGn^  forVhich 
the  dean  a^d  chapter  entered  into  the  faid  reaory  as  a  forfei 
and  the  corn  bejng  fevered  from  the  nine  Pf^rts,  and  (et  01 
tithes,  he  took  them  by  the  command  of  the  laid  dpan  and  ch 
and  TR  AVERj^s  the  laft  grant  of  the  term  by  Richard  Maplefa 

The  plaintiffs  thereupon  demurred. 

4liite,|OT.i6i.  GERMYK»/<?r  the  plaintiffsy  now  (hewed  his  rcafons :  F 
Co.  Lit.  303.  b.  BcQaufc  the  defendant,  in  ti)o  rejoinder,  pieced  a  feoffment  c 
pro.  Jac.  411.    yg£^Qry,  and  doth  not  ftiew  that  any  glebe  was  appertaining  tl 

whereof  he  might  make  a  feoffment. — Bed  non  allocatur ;  for  ii 
Z)piigU  683.      be  intended  a  good  feoffment,  and  that  there  was  glebe  land  tl 

appertaining,     A?^*- 15.  i/(f«.  7.  i.     i6.ii>«.  7.  i. 

In  pleMlinic  in  Th£  SECOND  EXCEPTION  was,  Bccaufe  \it  plcadpd  anentr 

•a  done  by  a  ihc  forfeiture,  and  (hews  hot  i  deed  ojf  command  to  entpr. — ^ 

«morin*^^"r*a"  allocatur:  for  it  is  npt  pleaded  that  any  entered  by  their  coir 

^Uixw^ll«t6  after  the  forfeiture,  but  that  the  dean  and  chapter  themfelv 

to  enter  need  ter(^d,  which  ihall  be  intended  a  fufficient  entry  ;  and  all  nee 

fiot  be  (hewn,  circumftances  (hall  be  implied.     Alfo  the  feoffment  is  note 

Cro.  Jac  411.  forfeiture^  but  a  diffeifm^  being  by  tenant  for  years,  and  then 

^•^""'**-J°5-    one  may  enter  on  their  behalf,  where  they  have  right  of 
5.^Com.D.g.    .•„.^^.,. 

In  pleading  a  Th?  THIRD  EXCEPTION  w^s  t^ken  to  thc  replication 
leafe  by  dean  this  leafe  is  pleaded  to  jje  made  by  the  dean  and  chaptef,  on 
*"1ffl"*^7  !!r  P^^^  ^^  ^'^^'^  name,  and  for  this  caufc  was  merely  void ;  ?^n<l 
^l\i^^tttlrau  plaintiffs  had  not  any  title.  Wherefore  it  was  adjudged  f( 
iM««,  is  fiiai.  •  djefcndi^nt. 

c^"  ;?;  Sjr  John  Bodwell  againji  John  BodwelJ, 

Michaelmas  Term,  2.  Car,  !•  Roll ^^j,  . 
Jn  a  bill  of  AW-  UR|IDR  of  a  judginent  at  thc  grand  fcflions  at  CaernarvQny 
jmiTY  ^oran  J2i  ANNUITY  b^  bill  for  tv^'6  hundred  and  twenty  pounc 
^"td  7ifr  r?*r5  of  an  annuity  granted  of  twqity  pounds,  q^^sci  debet 
|MI^,  a  decUra-  counts.  That  the  dcrendant,  Sir  John  Bgdwell,  upon  thc  4th  i> 
f Ion  that  iho  Jcr,  4- 7?^-  !•  by  ?  de^d  (hewn^  had  granted  Jq  \he  plaintid 
^"TiT'^'y*-  ^^^'^'f"*  ^hc  f^id  annual  rpnt,  by  the  name  of  an  finnuity  or  i 
i?ill»vl^^  r^"^  of  twenty  poujids,  h^lB^ndpm  tp  hjm  for  his  life,  by 
SitikMf$»e'  .  whereof  lie  was  Icifed  In  dominicofuo  ut  de  Ubero  tcncmento  ;  a 
Waitf,  i»|fl«dr  eleven  years' behind  at  l\ich  51  Fcart,  he  brings  the  a£l!on. 
^C.Jnn«i,»i7.  '  The  defendant^  Sir  John  Bodwell,  demands  oyor  of  the 
^B^ft- *^i  which* being*  entcrecf  and  read,  it  jher?by  appeared^  tliat  it 
itarth.  35c.  ^^^^  iffuing  qyii  of  a  icrtain  jparfonage  in  the  faid  county, 
•  pW  455-  0alifc  of  diftrefs  ]aj^tj  the  rettory  or  church  of  kenihkeUey;i 
^  ■  *  ycrs  other  thc  reaories  in  the  faid  county  there  mentione 
jplc^dcd^  ^at  the  faid  J^  Bodwell  granted  the  faid  re&or 
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tif  cliurch  of  Kenthkeiley  to  bim  iqd  his  heirs;  whereupon  he  en*     Boowzli^ 
cred  therein,  and  fo  pleaded  it  as  an  extittgul/hmenty  tffc.  ag^nnft 

The  plaintiff  John  Boduell  replies,    th^t  there    was  nothing 
[ranted  thereby  which  was  pertaining  to  thp  faid  chi^rch. 
•  The  defendant  Sir  John  Bodwell  rejoins,  that  fuch  a  pjecc  of  land 
ras  parcel  of  the  f|id  re£lory  and  church. 

Thereupon  they  were  at  iflue ;  and  it  was  found  for  tlif  plaintiff 
J%bn  Bodwtll^  and  judgment  given  for  him. 

And  now  error  was  brought  by  Sir  John  BoJu^eilj  and  feycral 
rrrors  afligned  upon  the  record  ;  to  which  Jo/.m  Bodwell  pleaded 
fif  nulh  eft  erratum^  and  all  were  over-ruled  :  and  now  ore  tcnus  \\% 
infifted  upon  other  errors. 

First,  That  he  declaring  upon  an  annuity,  or  annual  rent 
granted  for  life  virtute  cujusfuitj'eifitus  in  dominico  fuo  ut  de  liber o  te- 
wemento^  proves,  that  it  is  no  annuity^  but  a  rent-chargey  and  that 
he  made  it  his  election  to  liave  it  as  a  rent-charge ;  and  in  proof 
thereof  was  cited  Dyer^  61.  £s^  220. — Sednon  allocatur  ;  for  being  an 
annuity  granted  for  life,  although  it  is  no  rent-charge,  yet  he  may 
-floAjeiJUus  in  dominico-fuo  ut  de  libera  tenemento:  and  although  fuch 
exception  were  taken  by  Bendlosse,  in  3.  Edw.  6.  who  cited  that 
cafe,  yet  the  Court  notwithilandjng  refolved  for  the  plaintiff.  And 
LoED  Coke  [a)  hath  two  fcveral  <£clarations  in  this  ^)^nner ;  and  ('»)  Cokc'»  En- 
yet  the  pl^ntiff  had  judgment.  ^""»  ^9- 

The  Second  Error  ailigned  oretenusv^zt^  That  this  bill  ofanr  Amaionforan 
naity  is  not  maintainable,  but  he  ought  to  have  brought  an  original  »««»»'/  fecurca 
writ :  for  die  ftatnte  of  34.  ifi  25.  Hen.  8.  c.  16.  doth  appoint,  that  in  ^ijha*^a^fe*5 
ffales  anions  real  and  mixt  mall  be  fued  by  original  writ^  and  not  difhcf?  o^  non- 
hj  biU\  bpt  anions  perfonal  may  be  there  fued  by  bill :  and  that  piyment,  nwy 
this  is  an  aftion  mixt,  he  relied  upon  2.  Hen.  4.  pi.  13.  and  Fitzherb.  ^  brought  in 
t*  Rent,'*  48.     Rcleafe  of  adions  real  is  a  good  bar  in  this,  fo  re-  !^;^''^l^'";^* 
Icafe of  aftions perfonal ;  and  this  beingafranktenempnt,  is  rather  ^'/.for^7sT' 
real  than  perfonal.    And  Co.  Lit.  285.  affirms,  that  it  is  a  mixt  chaJgc  on  tht 
aftion. — But  all  the  Court  conceived,  an  annuity  brought  by  per/on  q(  the 
bill  there  is  well  brought ;  for  being  an  annuity  which  charges  8f*»'w« 
the  pcrfon  who  grants  it,  though  with  a  claufe  of  diftrcfs,  no|  w.  Jones,  21^ 
Wng  granted  by  him  for  himfelf  and  his  heirs  until  election  made,  5-  ^®-  4*- 
and  a  mftrcfs  taken,  is  merely  perfonal.     Fide  2.  Edw.  4.  84.  Long  »•  ^^^-  ^*' 
Suinio  Edw.  3.  40.  i  and  therefore  a  rcleafe  of  aftions  perfonal  is  co^u  zSc  «• 
cfcarly  a  bar.  now  ( .'). 

Nov,  for  tike  defendant,  in  the  writ  of  error,  alfo  moved,  that  tb\s 
being  not  aligned  for  error,  the  plaintiff  (hould  not  have  advan- 
tage tlicreof :  for  the  ftatutc  refers,  •'  thatfuits  fhall  be  as  in  t^ortfh 
•*  IVales  ;"  and  clearly  in  North  fVales  the  cuftom  was  to  f\ie  by  r.  i.<). 
Ml  or  plaint:  and  if  he  had  affigned  that  for  error,  the  dcfei^dant  ndet^.£Jw.i. 
here  might  have  maintained  it  by  the  cuftom  of  North  IVales ;  as  in  ^^*5\2^^* 
theYear-Book36.£^/w.  I.  errorwas  affigned  of  a  judgment  in  If^ales  '^^  \\'  ^* 
in  a  fuod  eideforceaty  in  nature  of  a  difleiiin,  and  in  Wales  the  feifin 
if  sdledged  poft  ultimam  pacem  proclamatam  ;  whereas  in  England  it  is 
fofl  primam  transfretationem  ;  and  it  was  maintained  by  cuftom  of 
J^mbWmlit.    In  Hilary  Term^  6.  Edw.^.  Roil  2i.  m  this  court, 

M  4  WQf 
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loDwtit  error  was  aifigncd,  Bccaufc  they  held  plea  of  lands  in  North 
mg<tii/t  JPaUs,  where  the  land  was  held  of  the  king  in  capiie:  and  for 
that  caufe  it  was  revcrftd,  and  the  rcafon  entered  upon  the  roU; 
fo  it  appears  they  have  jurifJiftion  to  hold  plea  of  lands  not 
held  of  tiic  king,  and  that  jurifdiftion  by  the  ilatute  is  in  tht 
affirmative  ;  as  it  is  held  1 1 .  To. 64.  Dr.  Fo/ler^sCa/e^  and  33.  //f».8, 
Cro.  Jac  481.  Dyrr,  50.  and  allatutc  in  tlie  affirmative  doth  not  take  away  a  former 
ftatute,  but  they  Itand  together. — But  the  Cocjrt  did  not  rely  on 
this  point,  becaufe  for  the  former  rcafons  they  all  held,  thatthii 
judgment  was  good  enough.    And  the  judgment  was  affirmed. 

Caii  18.  Groffe  againjl  Gayer.    . 

Hilary  Term,  1.  Car,  i .     Roll  828. 

^  If  the  for.   pjECTMENT.     Upon  a  fpecial  verdift  the  cafe  was,  Tre^ofi- 

feitare  upon      lit  ^^  asindidled  for  a  PR-«MUNiRF.,  upon  a  ftatutc  of  13.  £//2.c2f 

^rmullr^  le-    ^'  1'  ^^^^  aftci  wards  made  a  gift  in  tail  of  that  land,  and  was  after  at- 

lates  to  the  of-  tainted  by  verdift,  and  had  judgment  for  the  faid  offence.    And  it 

fence,  or  to  the  was  afterwards  found  by  inquifition,  upon  acommiflion  out  of  the 

judj^meni?         exchequer,  that  Tre^oje  was  leifcd  in  fee  of  thofe  lands  at  the  tiino 

w.  Jones,  217.  of  tlie  offence  committed,  and  that  the  queen  by  patent  granted 

Co.  Lit.  119.     thofe  lands  to  Sir  George  Car )\  under  whom  the  plaintiff  claimSj 

'^  V  /I  ^  and  the  defendant  under  the  title  of  the  tenant  in  tail.  And  if,  &c, 
3.  init.  119. 

«»8.  The  principal  point  argued  was.  Whether  an  attainder  in  i 

*•  i*^'  '^?"      PR.€MUNrK£  (hall  have  relation  to  the  pffoice  for  the  forfeiture  of 
38  cT"'    '^'     '^^^  lands,  or  only  to  the  time  of  the  judgment  ? 
9.Bac.Abr.58z.      Skcondly,  Admitting  that  this  forfeiture  Ihall  relate  to  the    . 
I.  Hawk.  P.  c.  offence,  Whether  this  patent  after  the  inquifition,  by  commiffion   * 
»?*Hawk.p  c   ^^^^^  ^^  exchequer  fcai   (no  office  Iwing  found  by  commiflion 
444.  '  under  the  great  fcal),   be  good  by  the  iTatute  of  18.  ^//z.  c.  a,     - 

a.  Wiif.119.     which  makes  patents  upon  valuable  confitlcration  good,  notwith- 
Hargrave's  Co,  {landing  there  be  not  any  inquifition  found  by  the  comniiifion 
Lit.  13.  b.        under  the  great  seal  ? 
Pougl.  54.3. 

And  quoad  the  firft  point,  the  Jl'stices  did  not  refolve,  being 
a  cafe  of  difficulty. 

Ifthekinjrciaim  But  for  the  fecond  ttiey  all  resolved,  that  by  thisjudg- 
fip«n  a  forftfi-  inent,  "he  fhould  forfeit,  &c.  ;'*  that,  in  that  cafe,  nothing  veiled  ia 
*"*^  bl:*f  "**d  ^^^'^^^K  until  office  found  (a) ;  and  it  ought  to  be  an  office  by  com- 
Sy"offi'^»  wTan  "^i^»<^^  under  the  great  skax  ;  for  the  franktenement being  in 
inquifition  un-  thc  party  offending  (and,  as  this  cafe  is^  in  a  flrangcr  by  the  gift  in 
flerTH£6aBAT  tail)  at  the  time  of  the  attainder,  it  fhall  not  be  divefted  from  him, 
•lAi.  ^^^  /^  ^lie  l^jng  without  office  by  commiffion  under  thc  great  fcal, 

Co.  Lit.  13.130.  which  is  only  an  office  to  entitle  the  king,  and  not  by  inquifition, 
i^c  6  b  by  virtue  of  a  commiffion  under  the  exchequer  fcal,  which  is  but 
5  Co.  51!  '  ^^^  inftruftion  or  information  to  the  king,  and  for  his  officers 
Ante,  ICO.  to  put  thc  lands  holdcn  of  the  king  in  charge  (6).  But  here  thc 
%.  Co.  16.  lands  are  not  come  unto  the  king  until  the  office  found.  'I'hcrc- 
».Roil.Ab.iS».  f-Qjig  for  this  point  only  it  was  adjudged  for  the  defendant.  And  this 

Cro,  Eiii.851.  £.  Jfi^'  52.       Plowd.  486.     Dyer,  ^^S.     29.  Hen.  g.    '*  Charier  di 

4#Com.  Dig.     «  P^rdon^^'  52.     ^^.  Hen,  8.  '*  Office  devant  TifcheaUry'  17. 

S93- 

Cowp.  To«.  (n)  1,  Vex.  555.    |.  Vez.  sSj,    4,  Co»  5S.  9.  Co,  9^.      {k)  4,  Com.  Dtg.  393. 
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The  Earl  of  Pembroke  againji  Boftock  and  Green.  Case  19. 

r\UARE  IMPEDIT  for  the  church  oi  Mottesfeni\  wherein  he  P»^dirt?i  Jn. 
jS^counts,  Thar  queen  Elizabeth  vt^iS  feifed  in  fee  of  the  advow-  ?*'"'"''^»«. 
"on  of  the  faid  church  as  in  grofs,  and  prefentcd  Mr.  Pindcvy  who  s.c.Codb.4j9» 
readmitted,  inftitutcd,  and  indufted  ;  and  that  afterwards  ihe  s.c.joncs,!!^. 
jrantcd  the  advowfon  in  fee  to  Sir  Chri/iophcr  Hati-m^  who  by  his  P)'*^»'»*99- 
lecd  granted  to  Sir  Walter  Sands,  knight,  who  died  ftifcd,  which  ^'^'  ^*^'*'  ^^^ 
iefccnded  to  Sir  fVlUiam  Sands  his  fon  and  heir,  who,  in  12,  Jac.  i, 
jranted  the  next  avoidance  to  /firwy  ear/  of  Danby,  who  granted  it 
»  the  plaintiff  ;  and  he,  for  the  difturbancc,  brings  this  aftion. 
The  defendant  Green  pleaded, «'  quodpradiilus  W  i  l  l  i  e  l  M  l^'?  S  A  n  d  s 
^  ncn  coKccJJit,'^^   2nA  iflue   thereupon.     And   Boftock  pleaded  and 
ronfcflcd  queen  Eliv^abetV^  title,  and  that,  before  fhe  liad  prefentcd 
Mr, Finder,  (he  prcfcnted  Richard Donnel,\\ho  was  admitted,  infti- 
tutcd, and  indufted  ;  and  that  afterwards  the  queen  prelcnted  Mr* 
hauler  (the  church  being  full  of  the  faid  Richard  Donnel) ,  who  was 
idmitted,  inftituted,  and  indufted  ;  and  that  afterwards  the  faid 
Qoeen  Elizabeth  granted  unto  Sir  Chri/hphcr  Hatton,  ^c.  as  in  tlic 
diedaration,   and 'that  he  conveyed  it  to  Sir  Walter  Sands,  who, 
i^Jac.  I.  let  the  faid  advowfon  to  John  Moore,  ferjcant  at  law,  for 
onc-and-twenty  years;  who  granted  it  to  (Jrccn  the  defendant,  and 
tfut  the  church  became  void  by  the  death  oi  Richard  Donnel  \  where- 
upon he  prefentcd  the  defendant  Mr.  Bojlock  to  it  ;  and  traverfeth, 
that  the  church  was  void  at  the  time  of  the  inftitution  of  the  faid 
Phtdsr;  and  iflue  thereupon,  and  found  for  the  plaintiff  for  that 
licond  iffue.     And  upon  the  firft  ifTue  a  fpecial  verdift  was  found, 
tiiatat  the  time  of  the  grant  by  IVilliam  Sands  he  was  efquire  only, 
•nd  not  knighted:  and  upon  that  alfo  judgment  was  given  for  tlic 
flaintiff.     And  upon  this  judgment  error  was  brought. 

The  First  Error  afligned  was,  Becaufe  he  counts  of  a  grant  Adeclamtioiiia, 
^  fFilliam  Sands^  knight^  and  it  was  found  he  was  not  knight;  y"*""'  »*»^'<^'^ 
andfo  it  being  a  void  grant  by  that  name,  and  the  declaration  un-  IJamcd^thc^iL 
tnic,  judgment  therefore  ought  to    have  been   for    the  defen-  vowfoninfctt# 
int. — But  ALL  THE  Court  conceived,  although  it  is  found  that  -^.  B.  who 
he  was  not  knight  at  the  time  of  the  grant,  yet  it  is  not  material:  $rant«l  it  m 
fcrthc  iflue  being.   Whether  Ifllliam  Sands  granted,  &c.  (a),  that  ?^^;  ^'^^^ 
finding  is  idle  and  fuperfluous,  and  is  not  material ;  butperadven-  finding*  that 
hire  if  the  ifl^uc  had  been  upon  that  grant  to  If 'alter  Sands,  knight,  CD.  was  an 
indthc  matter  had  been  found,  it  had  been  material ;  as  it  is  in  ifsyirt,  vkd  non 
Jher,  300.  where  the  ifTue  was.  Whether  Sir  Thomas  de  la  '^ ^"'l?*'* »•  ««- 
Warr,  Mies,  Lord  de  la  Warr  concej/it  P  And  it  was  found,  ftljjter^fld 
Aat  he  made  that  grant  in  the  life  of  his  father,  fo  as  he  was  not  a$  furpiofase. 
tkcn  Lord  de  la  tvarr,  nor  knight,  which  was  againfl  him  that  Ante,  76. 131. 
pleaded  it.     But  here  the  iflue  is  upon  the  grant  by  IVilliam  Sands,  co.  Lit.  117. 
Wd  whether  it  appears   that  he  was  a  knight  at  the  time  of  the  Cro.jac.  240, 
pant  or  not,  is  not  confiderable ;  for  the  grant  is  good  enough,  Hob.  54. 

ind  he  had  good  title  to  grant.     Vide  ±.  Hen,  6.  1,   by  Rolfe  ;  »-^oll.Ab.695, 

**  °  ^  •'  I.  Leon.  91. 

1wr,4'}i.    Cro.Eltz.4S0.     2.Saund^3oS.     SavU.  112.     Hutton,  4^.    2.  In^L  594.  Ld.  Ray*  ^59* 
l.n.Coai.  403.    I.  Term  Rep.  140. 

(«}  Bot  fee  The  King  t/.-The  Bifliop  of  grant  of  the  next  avoidance. — See  alfo  S.  C. 
3Mer,  I.  Ld.  Raym.  305.  wlierc  the  L4t.  Rep.  181.  197.  223.  Sir  W.  Jones, 
Wt  held,  dttt  Uiia  point  of  the  cafe  was  215.  and  Dyer,  199.  b.  pi.  35,  Shower'i 
►  for  that  the  UTue  wis  not  upon    Caf,  in  Pari,  zitt 

21.  Edw.  t^i 


bi  imt  to  fflUkm^SMdt,  but  upon  the 
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thjB  defendant  in 
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have  doobk 
coftsy  thoash 
the  decUratiofi 
ke  errontoos. 
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21.  fidw.  4.  71.  £^  72.  ^8.  Hen,  6.  38.  7.  //(p«.  4. 7.  20.  J 
Bro*  lOQ.  where  it  (hall  be  by  an  innuendo^  and  the  grant  fh^ 
be  hurt  thereby  ;  and  when  it  is  admitted  in  pleadings  the  fi 
of  the  jury  (hall  not  prejudice. 

The  Second  Erjrqr  afligned  was,  That  the  defendant  E 
}n  his  pleading,  pleaded  a  precedent  leafe  for  years  to  Jchn 
bcfofe  the  grant  by  him,  under  whom  the  plaintifF  claims, 
js  good  title  for  the  defendant,  and  dcftroys  the  plaintiff's  ti 
it  DC  true,  lyhich  the  jilaintiff  doth  not  exprcfly  deny,  but  1 
proteftation  ;  fo  it  is  not  denied  by  the  plaintiff ;  and  the 
^r  tliis  caufe  the  plaintiff  ought  not  to  recover;  and  jud; 
oyght  not  to  be  given  for  him,  out  for  the  defendant :  and  in 
hereof  were  cited   7.  HJw.  4.  2Q.    J^yer,  119.     12.  EJw. 

?.  Hen,  6.  26.  ip.  Edw.  4.  9. — Sed  non  allocatur  ;  for  altho 
ad  been  a  good  plea^  and  would  havedc^royed  the  plaintiff' 
if  the  defendant  had  relied  thereupon,  and  the  plamtiff  ou 
have  anfysrercd  it,  yet  wheq  it  is  pleaded  by  way  of  indue 
only  to  the  traverfc,  and  he  tr^verfeth  other  matter  in  the  ( 
the  not  5infwering  or  makjng  proteftation  thereto  by  the  pi 
i3  not  material ;  and  the  ifluc  Doing  join<;d  upon  tlie  avoi< 
and  that  being  found,  and  not  denied  by  the  plaintiff,  is  m 
terial ;  for  the  traverfc  y/aits  upon  the  matter  precedent.  6. 
bead's  Ca/cy  Long  ^into  Edw.  3.  ^.  3.  Ediv,  3.  17.  Wher 
■  the  judgment  >va5  amrmpd. 

And  THE  Court  aflcflcd  the  damages  tp  fourfcore  poun 
though  the  valine  was  found  in  the  verdid  to  be  an  hundred  p 
per  annum  ;  yet  becaufe  the  defendant  in  tlie  writ  of  error  h 
taii^ed  a  writ  to  the  biihop,  and  his  clerk  was  admitted,  inft 
and  had  gotteii  the  ppffeinon,  until  he  w^  removed  by  a  > 
feftitutipn^  which  was  half  a  year  and  more,  the  Court 
give  but  fixty  pounds  for  daipages,  and  twenty  pounds  for  c 

-: againft  Heylers- 

TTRESPASS  by  hulb^nd  ^nd  wife  for  battery  done  tp  thei 
^    ad  damnum  ipforum. 

The  defendant  pleaded  not  guilty ;  and  it  was  found  fo: 
and  ccrtiiied,  that  he  did  it  as  conftable  in  execution  of  his  < 
and  double  cofts  were  prayed,  according  to  the  (latute  of  7. 

C.4.  ■  ■■     ■  • 

But  Henden,  Serjeant,  moved,  that  the  declaration)  w^as  i 
caufe  hulband  and  wife  cannpt  join  m  battery  done  to  them 
as  it  is  9.  Edw,  4.  and  therefore  judgment  oyght  tp  hav( 
given  againft  the  plaintiff  upon  the  declaration,  and  not  up 
verdift  ;  an^  fo  no  cofts  ought  to  Jiave  been  given. 

But  ALL  THE  Court  conceived,  becaufe  the  defendant  is 
"  not  guilty,'^  and  what  he  did  was  as  officer,  and  theilatut 
him  dmiblQ  cofts  for  his  vexation,  which  vex^^tion  iippe^ 
plaintiffs  fhallnot  take  advantage  of  tlie  infufficiency  o^  the 
ration  and  writ  to  excufe  themfelves  of  cofts. 


,Mod.  184.  I.  Wiir.  319.  I.  Burr.  6o2.  2.  Burr.  1162.  i.  Hiwk.  P 
549.  Sayer's  Cofts,  12^.  Dtugl,  ^9^  and  qo^.  note  ($a)<  And  fix  &t 
Gm  2.  c  A^. 


fora 
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Jeffes'Cafe.  P^s.^. 

JrEFFES  was  indiftcd,  For  that  he  exhibited  an  infamous  libel,  A  UM  on  a  per- 
I  dircacd  to  the  king,  apiinft  Sir  Edward  Coke,  late  Chfef  [^J**®^**^*^ 
uftice  of  the  kii>g's  bench,  and  againft  the  faid  Court,  for  a  judg-  J- JJj  vvitV^r'? 
nient  given  in  the  faid  court  in  the  Cafe  of  Magdalen  College^  stf-  jury  during  chf 
firming  the  faid  iudgment  to  be  tfeafon,  and  calling  him  therein  i'"nc  b<}  was  in 
?*  traitor,  perjured  judge,"  ai)d  fcandalizing  all  the  profeflbrs  of  the  j?l^/.**  !J!  ^^ 
|aw,  and  containing  piuch  otli^r  fcandalous  matter  -,  and  fixed  this  p*^,^*  ^^^^^ 
libel  upon  the  great  gate  at  the  ei^traacc  gf  Weftnunfier-hally  ^nd  ,.  j^^  |^ 
in  divers  other  public  placef .  473. 

And  being  hereupon  arraigned,  he  prayed  that  counfel  might  be  Gounfti  ^l^g-i 
;iffigned  him ;  which  was  granted,  and  he  had  them,  but  would  not  ^^^'^^^^ 
be  ruled  to  plead  as  they  advifed  ;  but  put  in  a  fcandalous  plea,  ^  *  *"'  "^' 
and  infifting  upon  it,  affirmed  that  he  would  not  plead  otherwife.  Pofi.  504. 

I.  Sid.  ayi. 

Whereupon  it  was  adjudged,  Ije  Ihouldbe  (pompiittcd  to  the  Thcpuniflimcm 
marfhal,'  and  that  he  fhould  ftand  upon  the  pillpry  at  Wejtminfur  oi  puinry  may 
and  Cheapjide  with  a  paper  mentioning  the  offence,  and  with  fuch  ^  'nfli^edfoi 
jipapcr  be  brought  to  ^11  the  courts  at  U^ejtminfter^  and  be  continued  p^j|- 
in  prifon  until  he  made  his  fubmiflion  in  every  court,  and  tliat  he       *  ^^^ 
fliould  be  bpund  with  fureties  to  be  of  ^ood  behaviour  during  his  ^'  Jj^ft,'*^* 
Sfc,  and  (h'ould  pay  a  thoufand  pounds  hne  for  that  offence  to  the  pj^t.  aoi!^ 
king.  ^  5.  Com.  Dig. 

*  }S^.    Stri.934.    S.  Mod.  178.     I.  Hawk.  K.  C.  357. 

R.  G/s  C^fe,  CAf«  »i, 

nPHE  iame  day  R  C.  was  brought  to  the  bar  (being  removed  Tbc  king's 
^  from  St.  AlbafC^  by  haheai  corpus  and  certiorari^  where  he  was  a  ***"^*'  ""^ 
prifoner,  and  attainted  tor  felony,  vix.  for  horfe  Healing) .  And  it  tiS!!!  w  bc^done 
was  now  demanded  of  him,  what  he  could  fay  why  execution  fhould  by  tbi  marjka) 
iiot  be  done  upon  the  indi£tment  ?  And  becaufe  he  could  not  fhew  upon  a  pcifoo 
good  caufe  to  ftay  the  execution,  he  was  committed  to  the  mar-  »"a'nted  of  fc*. 
ihal,  who  was  commanded  to  do  execution :  and  the  next  day  he  !f "^'  ^^  " 

. '         J  '  brought  inf* 

was  hanged.  cppn  by  bah. 

mp.wd  the  record  of  convi^ion  removed  by  certioratL       Ante,  90.— t.  Sid.  72.      |.  Lev. 
i.Kcb,  244*     t-Hak,  4.     Popb.  131.     Cro.  Jac.  49  c.    Fofter,  140.    Strange^  553.    4,  Burr. 
>  Hawk.  F.  C.  6^6. 

Symms  againft  Smith.  CAS123. 

pOVENANT-     Whprcas  the  defendant  (reciting  thatfhe  had  in  covenant  by 
^  an  cftate  for  life  in  fuch  cuftomary  lands)  covenanted,  thatlhc  ^^^*^^^^' 
jrould  furrcnder  the  eftatc  upon  requeft,  and  permit  the  plaintiff  Jenur«lc!  a 
to  enjoy  the  faid  lands,  and  take  the  rents,  iffucs,  and  profits  of  breach  that  ^ 
(hem ;  and  in  faft  affigns  for  breach,  that  fbe  did  not  fuffer  him  to  took  the  rents 
enjoy  the  faid  lands,  but  h^  received  the  rents,  iffues,  and  profits  an^  did  not  per- 
in  them  from  the  time  of  the  making  of  the  indenture  until  tlic  jTwdlaffi^.' 

•4|jr.Qf  the  writ,  &c:     '  for  the  taking' 

Th'c  defendant  demurs  upon  this  declaration.    And  it  was  now  ^J  ^:^  */«^' 
'prgued  at  the  fear  by'BALL,/(>r  the  plaintiff ,  and  by  RoLLs,/(;r  the  J^^^^'J^'^ 
"Mtndant.    And'the  defendant  fhewed  for  caufe,  ^' 

ri        '  S.C.Jonei,»iJ. 

i.ttr.S9}.    Hard.  132.    a*  Vent.  278.  4.Ba€.Ab.  x8.  Cawp.  125.  Dougl.  ayt.  684^. 


ffa^T; 
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tTMMt  First,  That  there  was  not  any  rcqueft  alledgcd  for  the 

m^mifijt        fjon^ — Sid  non  alloeatur ;  for  the  requcft  extends  only  to  I 
Smith.       render,  and  not  to  the  pcrmiflion. 

Secondly^  That  he  doth  not  alledge  a  fpecial  difturfa 
entry  or  otherwife. 
Scwaibreaches  ThirdlV,  The  breach  is  too  genera!  in  afiigning,  that 
may  be  affigncd  eelred  the  rents,  iflTues,  and  profits  of  the  lands,  without  3 
b  ^^^iti^'  ^*^*^'  ^^  ^  ^^  might  be  ifftrable,  and  thereby  recover  in  < 
>iiT  oiibond  «•  much  as  the  defendant  received,  according  as  it  fhall  be 
for  perforti-  to  the  jury. — But  THE  CouRT  Conceived,  that  in  covenant 
aiuft  of  cove-  affign  as  many  breaches  as  he  will,  though  not  in  debt  u 
■■^•*  obligation  for  performance  of  covenants  (/?) ;  for  in  that  cs 

4.  Co.  So.  b.     ^ught  to  be  a  certainty,  and  certainly  ailigned ;  but  in  a  o 
8.1:6.  So/ ^''   ^^  "^^y  ^  affigned  as  general  as  the  covenant  is.     And  thci 
Poft.  199.         was  adjudged  for  the  plaintiff.    47.  Edw.  3.  pL  3.  46.  Edw. 
9.  Burr.  773.  ^^j  Botrtowby  8.  &9.  Wni.  3.  C.  11.  the  plaintiff  may,  in  thU  cafa,  aflig 

brtacbat  as  he  pleaTef  • 

CA1114.  Bcnfon  againjl  Flower.  . 

Vidt  Jnte,  x66. 
Damages  and  ^HIS  Cafe  wag  moved  again  the  laft  day  of  this  Term, 
a>ftsp^dtothe  A  aflignment  before  the  commiflioncrs  was  read  in  cou 
^^h^9xTo9h'  forafmuch  as  the  becoming  bankrupt  and  the  affignment 
tuii^g^in  the  conimiflioners  were  after  the  writ  of  execution  fcrvcd,  a 
flicriff's hands,  they  wcre  before  the  return  of  the  writ,  Jones,  Whitlow 
arrnotafflgn-  Myself  conceived,  that  the  money  in  the  fheriff's  hand 
able  by  the  com-  aflignablc,  although  by  the  judgment  the  damages  and  co: 
the  puintiff^s  s^fccrtaincd,  and  turned  into  rem  jud'tcatam  ;  for  it  cannot  b< 
bwominghaok-  be  the  bankrupt's  money  until  it  be  paid  to  him  ;  and  in  tl 
rupt  before  the  time  it  is  in  tl>c  hands  of  the  (hcrifF,  quafi  in  cuftodia  Ug'i 
return  of  the  ^^e  cafe  is  fo  much  the  ftrongcr,  bccaufe  it  was  upon  ar 
>r»  lAo.  Jutis faciendum^  and  tlie  money  paid  to  tlie  (hcrifF  to  fatisfy  1 
Poft/Mo.*  cution,  fo  that  it  is  not  due  to  the  plaintiff  until  it  be  paid 
Set  W  Toneti  **^^  none  may  give  a  difcharge  thereof  but  the  plaintiff, 
si^.  '  party  to  the  record  ;  and  being  levied  by  recond,  it  ought  t 

jii<i.  R«r.  1*6,  iivertd  unto  him,  who  may  acknowledge  fatisfaflion  u| 
i»7-  record  ;   and  the  aflignces  are  ftrangers  to  the  record,  and 

1.  PocreWilL    j^^^^  ^j^^  benefit  thereof —It  was  therefore  refolved,  by  tl 
CookeB.L.243.  of  Hyde,  Chief  Jujlice^  who  firft  doubted  thereof,  that  thii 
powfi.  5II4.      ihould  be  delivered  to  the  party  who  recovered,  he  acknov 
I-  Term  Rep.    iadsfadlion.    Mod,  Rep.  93. 
103. 

CAfi  15.  Shalmer  agahifi  Fofter  and  his  Wife. 

Trinity  Term,    5.  Car,  i.      Roll 

^n  an  aak>n  for  A  CTION  FOR  WORDS  :  For  u'jat  the  wife  of  the  dt 
tliefewofdf,  -LlL  Cp^j^g  Qf  ^{^^  plaintiff,  to  Jmie  Rochefter  the  plainti: 
^TiSfTwIfS?'  ther,  thefe  words :  *♦  Where  is  that  lying  thief  thy  fon  V 
•ifitif  He  hath  the  plaintiff;  **  He  hath  murdered  my  aunt,"  ^w^ym/^m  Doro 
««  mitrtkred  my  8toki,  amitam  defendentis  inruendo,  *^  and  I  will  prove 
**  w#ififfi,  and  I 

*' will  prove  itr  it  mud  be  averred  in  the  declaration,  that  the  plaintlfT  wasy<Ni  ^  the^ertbii 
PoftV  37.  44.3.  —  Cro.  Jac.  tcS.  635.  i.  Roll.  Abr.  84,  85.  Cro.  tXif.  416.  i.  RoU 
I.    Sid.   51.      90^4 79-    A^'VtsmKt^,  iiT. 
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The  defendant  pleaded  not  guilty  \  and  found  for  the  plaintiff:     SifALMit 
nd  moved  in  arreft  of  judgment,  that  thefe  words  are  uncertain  of       ''''"^ahij 
'horn   they  were  fpoiceo,  no  precedent    communication  being   ^*vVifi^ 
Hedged  to  be  «/"  the  plaintiff,    nor  that  he  was  the  only  Jon  of 
le  laid  Anne  Rocbefter^^    to  whom  the  vroxii  were  fpoken :  and 
:  mav  be  that  (he  had  divers  fonsi  and  every  of  them  might  have 
D  aaion  as  well  as  the  plaintiff;  aiid  therefore,  without  fuch 
verment  or  precedent  coq^munication  of  him,  that  the  ftanders- 
T  might  know  without  ambiguity  who  is  meant  by  the  words,  the 
oion  is  oot  maintainable.  ' 

Whitlock  and  Myself  were  of  that  opinion;  for  non  conftat 
'it*rfon& :  and,  in  proof  of  that  point,  I  cited  as  a  precedent  the 
afe  of  Harvey  v.  Cbamherlain  (tf),  and  another  cafe  of  Benner  v.  («)  Cto.  Jfc. 
'Stdnaaif  where  for  fuch  words  it  was  adjudged  for  the  defen-  ^35* 
buit. 

Hyde,  Cbie/Ju/tice,  and  Jones,  Juftice^  doubted  thereof,  bc- 
aufe  it  was  alledged  that  (he  fpake  ofvxc  plaintiff,  and  is  found 
jttilty. 

But  it  was  thereto  anfwered,  that  fo  are  the  words  in  every  de- 
:laration,  and  fo  it  was  in  the  precedents  cited :  but  becaufe  the 
vords  be  not  put  in  certain,  nor  aided  by  averment,  the  declaration 
•  not  good,  and  cannot  be  aided  by  the  verdi£t.  Whereupon  the 
Zourt  would  advife.     Et  adjoumatur. 


Hilary 


"'*    ,  Hilary  Terrti, 

5.  Car.  !•    In  the  King's  BencH« 
Sir  Nicholas  Hyde,  KAt.  Chief  Jujlice. 

Sir  William  Jones;  Knt.  1 

Sir  James  Whitlock,  Knh  [  Jiijliceh 

Sir  Gedrgfc  Crbkej  Knt.  J 

Sir  Robert  Heath,  Knt.  Attorney  Generah 
Sir  Richard  Sheldon,  Knt.  Solicitor  General. 


eAti  i;  Deckrow  and  Others  againji  Jenkins. 

to  cjcament  T^  JECTMENT  agaih{f  fouf,  of  in  houfe  and  twenty  acres  of  ^ 
•fainrtfour,  if  wA  land.  TliFCc  of  the  defendants  were  found  guilty  of  the  I 
ihice  be  found  J  ^  houfe  rfnd  ten  acre^  of  land,  and  not  guilty  for  the  refida^  j 
^^^'i^'lTuiir'  T^^  ^®"^^*^  defendant  is  found  not  guUtt  gencridfy,  tod  judgmctrf^j 
for  the  rdWue,  was  entered,  that  he  (hbuld  recover  his  term  in  the  houfe  and  tell.  J 
und  Che  fourth  acres  of  land,  and  cofls  againft  the  three  defendants  \  and  tha£t  the  j 
Is  found  not  faid  thrcfc  defendants  capianlur^  and  that  they  be  acquitted  f«i«i,1 
^hll^u^tiffma^'  ^'^M**^^^  V^hercof  they  be  acquitted;  and  that  theplaintiff^«M</thc  j 
be  amerced*"*^  thfee  defendants,  pr»fdlfo  clamore^  for  fa  much  as  tliey  were  ac-  j 
jointly  as  CO  all  qtiitted  ;  2nd  pro /blfS  cbMr'e  agaillH  the  fouhh  defendant;// m  ! 
the  defendants,   mijcricordia*  \ 

Poft/453.  ^^         -'^^^  becaufe  there  were  not  two  feveral  m'/erUordias^  scilicet, 

as  to  the  three  defendants,  pro  falfo  ciamore^  pro  tanto^  ^c.  whereof 

Cro.  Jac.  134.    they  were  acquitted,  qulJJtttnmiJertcordia\  znApro falfo  clamored 

Co.  Lfu  115.     ^^  ^he  fourth  defendant,  quodftt  tn  m'lferlcordia  j  but  joint  ^i^Wall 

I.  Mtd.  10. '     the  defendants,   quod  fit  in  mifcricord'ia  ;   it  was  alfigned  for  errorj 

i5Tia.26c>.  and  much  infifted  by  Gkrmvn  that  it  was  error,  Becaufe  there 

^^j^'  54-  ought  to  have  iKcn  feveral  amercements  ;  and  the  joining  df  bodl 

'    *^*  ^*'     amercements  in  one  is  error  ;  and  in  proof  thereof  he  reived  upon 

8.  Co,(>2.Beecher'sCnp. 

But  Broome,  Secondary ,  affirmed  it  to  be  the  ufual  courfe  of  that 
Court,  that  if  the  one  defendant  be  found  guilty  for  part,  and  found 
not  guilty  for  the  refiduc,  and  the  other  defendant  is  found  not 

tuilty  for  all,  then  the  entry  is,  that  the  J)laintifFbc  in  mifericoriii 
ut  once,  which  is  fpecially  entered. 

The  CouRTthercuponwould  further  advife  ;  aiid  being  moved 
again  aftetwards,  judgment  was  .Iffirmcd.  Jlde  47.  Edw.  3,  id; 
9;  Hehi  6i  2.     5.  Co.  59. 

Note,  The  prothcnotaries  fald,  that  It  is  tlie  ufual  courfe  td 
fnake  entries  in  this  manfier,  yet  that  fometimes  they  find  entries 
have  been  made  thus  :  '*  that  quoad  tlie  three  fot  fo  much  Whereol 
•*  they  were  acquitted,  that  he  be  in  mifericordiai  aiid  for  the  fourthi 
**  that  he  he  in  mi/ericordia  {a)i 

(«)  By  1 6.  &  17.  Car.  z.  c.  S.  nojudj^-  take  no  notice  of  any  fine  or  capiat  ar  aB« 

me nt  ihall  he  reverfed  for  the  want  of  a  mi-  But  if  judgment  be  for  the  dcfcndaim»  tfalrf 

/(rUorJUi  or  a  ra^iafar.  Or  becaufe  Che  one  It  is  confideted  that  the  plaiotiff  and  lit 

is  put  for  the  other.     By  5.  ft  6.  Will.  3.  pledges  of  prolecurtngbenoniinaUj  aatfCOK 

c.  1 1 .  r  he  eafias  ^rofint  is  taken  away  .On  for  his  falfe  fftit  \  and  that  the  ******'*»*^  wm$ 

judgments  therefore  for  the  plaintilT  in  the  go  withooC  day,   4.BUCom»)fi»  SaBb5^ 

£MMnon  pleas,  they  now  enter  that  the  fine  %.  Bac*  Ahr.  508* 
h  rcfluuedi  and  in  the  kicg*!  beach  they 
**  Grynytk 


in 
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GryfFyth  againft  Jenkins.  cJasi  «. 

Or  upori  a  judgment  in  If^aliSf  in  a  quod  ei  dtforceat  In.  na-  EjrcTMiMT 

'e  of  a  WRIT  OF  RIGHT.  for  fo  many 

:  First  Error  afligned  was,  Bccaufe  the  writ  being  gene-  J^^^'/{^'j,. 
count  is,  that  he  deforced  him  of  a  m^lTuage,  and  of  nine-  ^^  fctw/ng 
cnty  acres  of  land,  thirty  acres  of  meadow,  forty  acres  of  how  many  acre* 
,  and  of  twenty  zctti  de  jampna  et  bruerii^  which'ought  to  ofcacb,i$jo«d| 
/n  in  certainty  ;  as  in  apradpe  of  twenty  acres  of  meadow  **"*  *"  ■  ^^'^^ 
(lure,  if  he  Ihew  not  in  partidulat  the  quantity  of  every  of  »L!11Il5.A.- 

ft'  -  •     •     -ii        -r*       1  •     ^1  •         '  1    .    t  ..  '         grcaier certainty 

nd  their  nature,  it  is  ill. — But  hcfe  in  this  f^uod  ci  dejorceat  u  required. 

:11  enough ;  for  jampna  and  hruerla  are  not  intended  lands  Poft.  573. 

era!  forts,  bat  of  one  and  tlie  fame  land,  which  is  beath- 

whcrcupon  gorfe  and  furze  arc  growing:   and  in  V^^  i^Mod^^^^ 

was  cited  the  Cafe  of  the  Ladj Howard  v.  Candijh  in  do^vcrrf    j'  g^rr.  2^72* 

2>ough  305.     I,  Term  Rep.  ii^ 

:  Second  EkRoft  afligned  was.  That  the  ilTue  is  not  well  i^ue  joined 
becaufe  h6  pleaded  he  hath  **  majus  jus  tenendi  tenementa  a  ^uod  «  defc 
\e!a  "  than  the  plaintiff,  and  he  doth  not  fay  **Jibi  et  hare-  ''«'»  on  a  pica 
y»/i,'*  according  to  the  ufual  courfe  ,  for  it  may  be  that  he  ^''V  *^  ***^** 
lant  for  life,  or  tenant  in  tail ;  and  therefore  becaufe  he  Ad  ^I"!^' ^^^ Vhart 
:w  in  certainty  que  eJiatCy  it  was  ill. — Sed  non  allocatur  ;  for  the  piaintilf,  *ii' 
urt  would  not  intend  he  had  a  Idler  eftate  than  in  fcej  and  g<»d»  without 
rcrc  but  tenant  for  life,  it  wa5  at  his  own  pcfil  to  plead  in  ^^v^^fi^  *' 
inner,  for  it  is  a  forfeiture  of  his  cfiate:  and  it  was  held  *'''^'''*"*  A"- 
o  error.  Co.  Lit.  151.6. 

•  Third  Error  afCgncd  was,  Becaufe  the  venire  facias  had  a  vtmr*fuuae 
een  days  betwixt  the  tcjle  and  die  return  thereoi,  but  was  'n^'^wiadtionin 
ct  day  after  the  teJle.'Sed  nonMocatur-,  for  in  Wales  they  j^S^f**" 
leir  procefs  from  day  to  day  in  one  and  the  fame  feflion.  bcmaHeretura- 
forc  the  judgment  was  affirmed,     i.  Saund,  73.  able  the  day 

after  the  i^#. 

Gylbert  againft  Fletcher.  Case  3. 

Trinity  Term,  4.  Car,  i.     Roll  1359. 
ENANT  againft  an  apprentice  for  departing  from  his  fer-  Breach  of  co- 
«  without  licence  {a)  within  the  time  of  his  apprenticefliip.  tenant  will  not 
:fcndant  pleaded,  that  at  the  time  of  making  the  indenture  jlff/n^^a"^  ^©L- 
within  age ;  and  thereupon  it  was  demurred.  ticc  upon^hii' 

as  argued  at  the  bar,  that  this  indenture  fhould  bind  the  in-  »n«^cniurei. 
lecaufe  it  was  for  his  advantage  to  be  bound  apprentice  to  """**"'  ^^* 
ruded  in  a  trade.  He  is  alfo  compellable  by  the  5.  EUz.  c.  4.  cr^EiIzVic- 
ound  out  an  apprentice.  Cro.  Jac.  494V 

ALL  THE  Court  rcfolved,  that  although  an  infant  may  vo-  Sir».io83.ii32^ 
ly  bind  hirofdf  apprentice,  and  if  he  continue  apprentice  J^^*""'  ^**' 
eH  years  may  have  the  benefit  to  ufe  his  trade,  yet  neither  ^^*on^o\%.<i^ 
:onuBon  law,  tior  by  any  words  of  the  5.  Eli%.  c.  4.  (A ),  Ihall  5.  com.  Di^. 
rdunt  or  obligation  of  an^ infant  for  his  apprenticelhip  234* 

a.  Vem.  49t. 
ri.  Geo.  3-  c.  %$,  If  an  appren-    doei  not  extend  to  apprentices  gtting  mri*  i.BI.Com.466. 
C  fcfmftlf  fiom  bit  fervlc«  befot'e    than  ten  pounds^  or  after  fevtn  years elapfed  Co.Ut.  172.  a. 

•  cnM,  lie tbattferre  for  ib  long    beyond  tHeir  term.  ^  SU* 

ll  tai  iMBttd  bimfclf*  or  make        [h)   Vidk  8.  Ann.    c.  9.      18.  Geo.  1.  Dougl.  518. 
iy  0r  It  ciNRlliitttll  to  tht  hotsfe    c«  tt.   and  to.  Crfo.  t.  c.  45.  '•  "^^nn  Rep. 

•*"»*•■**•»'*'**  rT«nae,. 
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^^^V/1^  bind  him.  But  if  he  milbehavc  himfelf,  the  mafter  may 
FLiTCrtEt.  '^^"^  "^  ^^'^  fervice,  or  complain  to  a  juftice  of  peace  to  ha 
See  Mr  Conft's  p*^"^^'^^^'  according  to  the  ftatutc.  But  no  remedy  lieth  ags 
edition  of  Boa's  infant  upon,  fuchncovenant :  and  therefore  it  was  adjudged 
F«»rL»ws,  defendant.  Fide  2\.Hen^b.  31.  21.  Edw^  ^.  6.  g^Hcn* 
pigc  502.10519. 

Caif.  4.  Babingtoil  agamft  Wood. 

A  bond  given  "TSEBT  tipon  an  obligation  conditioned,  Whereas  the  j 
in  confidcration  1^  intended  to  prcfent  the  defendant  to  fuch  a  benefice, 
•f  bc^ng  fKo-  ^1^^  defendant  at  any  time  after  his  admiflion,  inftitution,  \ 
©eficc,  condi-  *  duftion,  at  the  plaintifTs  rcqueft,  refigned  the  faid  beneii 
liooed  to  refign  the  hands  of  the  bifhop  of  London^  tliat  then,  &c.  The  def! 
it  on  rc<|uc(t,    upon  oyer  of  the  condition,  demurred  generally. 

•o'*y»        ^j^j  ^j^jj,  ^^g  argued  by  GrimstoN  for  the  plaintiiF, 
Hotton,  iti.     Calthrop  for  the  defendant,  who  (hewed,  that  the  caufe 
Cro^'Ta^!^24S.  "^^^'"cr  was.  For  that  the  condition  of  the  bond  being  to  rcfig 
474!  requeft  of  the  patron,  it  is  Jimony  and  againft  law,  fo  tl] 

Raym.  175.         YOld. 

\]  Roii.^417.  ^"^  '"^^^  '^^^^  Court  conceived,  that  if  the  plalntifFhad  a 
Med  vide  *  that  the  obligation  was  made  to  bind  him  to^pay  fuch  a  fun 
Moor,  641.  make  a  leafe, . or  other  aft  which  appears  in  itfelf  to  be 
Sira.  217.  5u«  then  upon  fuch  a  plea  peradvcnture  it  might  have  appearec 
'Bic"m*'8o  ^^^^^^  ^^  be  fimony,  and  miglit  have  been  a  queftion,  \^ 
tvEq.Ca.Abr!  ^"^h  a  bond  for  limony  Ihould  be  void  ?  But  as  it  is  plea. 
86.  the  condition,  it  doth  not  appear  that  there  is  anyiimony  ;  i 

ft.  Ch.  Caf.  99.  a  bond  to  caufc  him  to  rcllgn  may  be  good,  and  upon  good 
^99-  and  difcrction  required  by  the  patron,  viz,  if  he  be  nonn 

Proc!  Ch.' 1 82!*  ^^  ^^^^  ^  fccond  benefice  by  a  quaJification,  or  the  like. 
Sny^r,  141.  and  precedent  wa*?  (hewn  in  Jckcs  z\  Laurancc  \a)y  where  fuch  ; 
feetift  cafe  of  was  made  to  refign  a  bencfiCv:  upon  requeft,  when  the  fon  c 
«<jcfliaw  V,  came  to  twenty-four  years  of  are,  to  tlie  intent  that  h 
Rc^*^*/  a^.d""  might  be  prcfcnted  to  it;  and  it  was  adjudged  good  in  the 
HiifrriVe  v-  bench,  and  affirmed  in  a  writ  of  error  in  the  exchequer  ch 
Whirto'n,  4.  And  all  the  Court  was  of  this  opinion  ;  whereupon  jut 
TcrmRtp.  35,.  was  givcn  for  tlie  plaintiff. 

(rt)  Cro.  Jac.  24$. 

Case  5.  Kcyley  aoninjl  Manning. 

Trinitj^Term,  .  Car.  1.  Roll  g-^i, 
A  ly^lprofla-  /COVENANT  for  not  building  of  ari  houfc,  where  the  Jef 
matiun  is  not  V>*  covenanted,  Thift  he  would  ereft  three  houfcs  upon  fuc 
h^t^zTtHV"^  demifed  to  him,  un^cfs  lie  were  rcftraincd  by  the  king's  nro 
cm  AT  iiA^,  rion,  &c.  The  defendant  pleaded,  that  fuch  a  day  and  y 
^■nd  ti^crcfore  it  king  madc  a  procjaniation  to  reftrain  building, 
pieaiicd?'**  The  plaintiff  thereupon  demurred;  and  the  caufe  fliew 

Anr«,46a.  Btcaufc  a  proclamation  was  pleaded,  and  no  place  exprefled 
Port.  461.  482.  the  proclamation  was  made,  and  fo  no  vijuet  if  iffue  (ho.uj 
i.Roli  Rep.172.  been  joined  thereupon :  alfo  becaufe  it  is  not  pleaded  to  hai 
12.  Co.- 75,       madeyiA  magno  figjlh  Angtia  \  otherwife  it  is  not  good. 

I'com.  dV|,  And  ALL  THE  CouRT  werc  of  this  opinion  \ii>Qa.the  fii 
^31.    *     *     tion,  becaufe  a  proclamation  binds  not  unleis  it  be  uniii 
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CRSAT  SEAL  ;  and  if  it  be  denied  there  can  be  no  iflue  thereupon,     Keylet 
but  only  '*  nul  tlel recordy^'  which  cannot  be  unlcfs  he  plead  it  to    j^^^''^ 
\>t  fut  magfioJigrllo^—Bm  afterwards,  being  again  moved,  Jones    «awjiijio, 
ant!  WhitlocK  fecttted  to  doubt  thereof,    ctecaufe  when  it  is 
ideaded  that  fuch  a  pliochmation  was  made*,  it  ihall  be  intended 
duly  made;  as  in  recbus  it  is  returned  quid Jeot  warrantumy   al- 
though it  be  not  pleaded  to  be  in  writing,  yfet  it  fhall  be  intended* 
Bat  it  wis  thereto  ahfwered,  True  it  is,  when  it  is  but  by  way  of 
inducement ;  but  otherwife,  when  it  is  the  fiibftanct  ot  the  plea. 
Whereupon  it  Was  adjourned. 

the  King  again/l  Sir  John  Elliot^  Denzell  Hollis,  and        ^^"  ^* 

Benjamin  Valentine. 

AN  INFORMATION  was  exhibited  again  A  thtm  by  The  Ah  ihRwiuiIoo 
"  Attorney  General,  reciting,  "  That  a  parliament  was  *^^^^ 
fammoned  to  be  held  at  Westminster  decimo  feptimo  Martii,  houfo  of  com- 
icr/ftfCAROLi  regis  rb'td.  inchoat.  and  that  SiR  John  Elliot  was  mons  forrtn- 
dnly  eleded  and  returned  knight  for  the  county  of  Cornwall^  and  ff^^^g  ^o  <*J- 
-Ibc  other  two  burgefles  of  parliament  for  other  places,  and  Sir  ^^^^  ^^^^m\^ 
J9bn Finch cYiokn  fpcaker  ;  that  SiR  John  Elliot,  **  macbinans  ei  ^^  J^cufing'^e 
mtmdens^  omnibus  viis  et  modis  feminnre  et  excitare  difcord,  evil  will,  adminiilration 
fenonnurings,  and  feditions,  as  well  vtrjusregem^  magnates, pralatos^  of  •"  intention 
fr§cereS9  tt  jufliciarios  fuos,  quim  inter  mai^naie^,  proccrcs^ct  jufticiariosy  J?/"''/^'^^  i^*. 
?*  reUquos  fuidit)B5  regis,  et  totaliter  deprivare  et  avert  ere  regimen  et  gu-  ^Mtl^*  ^nd  the 
*Unati9nem  regni  An o LLC  tarn  in  domifi9  rege  quam  in  conciliariis  et  privileges  of 
Minifiris  fuis  cu/ufcunque  generiss  ek  inlroducere  tumu/tum  et  confufionem  parliament, 
in  all  eftates  and  parts,  et  ad  intentioncm  th^t  ail  the  king's  fubjefts  ""^  ^^r  an  «/- 
Ihould  withdraw  tlicir  afTcftions  from  thcking,  the  twentjr-third  of  {^''\^^/^"*^^ 
FlBRUARY,/?»«tf^tf/ir/oCARoLi,irtthcparliamcnt  and  hearing  of  the  forcibly  in  thJ' 
..cmnmons,/^i/j3,  mailtiose^  etjeditiose,  utcd  tliefe  words,  **The  king's  chair,  to  pre- 
'** privy  council,  his  judges,  and  his  counfcl  learned^  have  con- y«n« ««  «<*- 
"  fpired  together  to  trample  under  their  feet  the  liberties  of  the  io"™'n«"«  ^ 
"fubjeas  of  this  realm  and  the  liberties  of  this  houfe."     And  ^'^^ '»^"'^=' *^- 


ifterwardsi  upon  the  fecond  o(  Mar^h  amio  quarto  aforefaid,  the  ?.*  ^""'*** 
king  appointed  the  parliament  to  be  adjourned  until  the  tenth  of  5  Vol"ii< 
Mgrch  next  following,  and  lb  lignified  his  pleafurc  to  the  houfe  of  2,6.  ancTpoft, 


commons  ;  and  th&t  the  three  defendants,  the  faid  fecond  day  of  210.  and  604. 
iforrA,  4.  Car,  i.  mal'ttlose  agreed,  and  amongft  themfelves  confpired  Pnnn's  4.  Inft. 
to  diilurb  and  diftraft  the  commons  that  thcv  ihould  not  adjourn  *^'       ^ 
Aemfelves  according  to  the  king*s  pleafure  before  iignified  ;  and  {jj^  Rcp/ii^. 
tbatthe  faid  Sik  JoHn  Elliot,  according  to  the  agreement  and 
fonfpiracy  aforefaid,  had  malicioufly,  in  propojitum  et  intentionem 
ftrndiSi.  in  the  houfe  of  commons  aforefaid,  fpoken  thcfc  falfe, 
Xalicious,  pernicious,  and  feditious  words  precedent,  ^cc. ;  and 
that  the  faid  Denxell  Hollis^  according  to  the  agreement  and  con- 
ftinury  aforefaid  between  him  and  the  other  defendants,  then  and 
Wat  faisby  maiitiosiy  etfeditiose  uttered  hac  falfa,  malitiofa,  et  fcan* 
4d»fa  verba  precedential  i^c;  and  that  the  faid  Dekzell  Hollis 
md  Benjamin  Y alestisEj  fecundum  agreamentum  et  confpira^ 
6mm  prediS.  ct  ad  intentionem  et  propojitum  praditl.  uttered  the  faid 
liordi  upon  the  faid  fecond  day  of  March  after  the  fignifying  the 
King^s  plcdare  to  adjourn  \  and  the  faid  Sirjihn  Fmch  the  fpeaker 
CRO.  CAR.  N  ttidtv 


i8a 
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Tbe  court  of 
king's  bench 
may  try  and 
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I.  Mod.  66. 
<•  Mod*  45. 

Poft.  sio. 


'Sec  Mantia>, 
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endeavouring  to  get  out  of  tbe  chair  according  to  the  king's 
mand,  they  vi  etarmis.  manu  fortl  et  fV/ici/o,  aflaulted,  evil  intr 
and  forcibly  detained  him  in  the  chair  ;  and  afterwards,  he 
out  of  the  chair,  tliey  aflfaulted  him  in  the  houfe,  and  evil  inti 
him,  et  vioUnter  manu  fortl  et  illic'to  drew  him  to  the  chair  and  t 
him  into  it,  whereupon  there  was  great  tumult  and  commoti 
the  houfe,  to  the  great  terror  of  the  commons  tliere  aflen 
a^nft  their  all^iance,  in  maximum  contemptum^  and  to  the  < 
rifon  of  the  king,  his  crown,  and  dignity  :  for  which,  &c.*' 

To  this  information  the  defendants  appearing,  pleaded  t 
jurifdidion  of  the  Court,  that  the  Court  ought  not  to  have 
nizance  thereof,  becaufe  it  is  for  ofiences  done  in  parliament 
ought  to  be  there  examined  and  punifhed,  and  not  elfewhen 
was  thereupon  demurred ;  and,  after  argument,  adjudged  thai 
ought  to  anfwer  ;  for  the  charge  is  for  confpiracy,  f^itious 
and  pradices,  to  ftop  the  adjournment  of  tne  parliament,  > 
may  DC  examined  out  of  parliament!  being  feditious  and  unl 
a£ts,  and  this  Court  may  take  cognizance  and  punifli  them. 

Hob.  til.      Salk»  19.      Ld.  Raym.  9)S. 

Afterwards  divers  rules  being  given  them  to  plead,  and  tb< 
filling,  judgment  was  given  againft  them,  vi%.  againft  Sir 
Elliot^  that  he  (hould  becommitted  to  the  Tower,  and  (houl 
two  thoufand  pounds  fine,  and  upon  his  enlargement  Ihoub 
fureties  for  his  eood  behaviour;  and  againft  //i»//ii(tf ),  that  he  d 
pay  a  thoufand  marks,  and  Ihould  be  imprifoned,and  find  fu 
&c. ;  and  againft  Valentine^  that  he  (hould  pay  five  hundred  p 
fine,  be  imprifoned,  and  find  furoties. 

Note,  That  afterward  in  the  parliament  17.  Car.  i.  it 
RESOLVED  by  the  houfe  of  commons,  that  they  ftiould  ha 
compence  for  their  damages,  lolles,  imprifonments,  and  fuff 
fuftained  for  the  fervices  of  the  commonwealth  in  the  parlu 
of  3.  Car.  I.  Vide  poftea^  foL  604.  the  votes  of  the  houfe  of 
mons  and  refolution  of  the  lords  concerning  tbe  illegality  o 
judgment,  19.  Car.  z. 


{a)  The  Ltrd  HMt  hvw^X  a  writ  of 
error  on  this  judgment  purfuant  to  an  ord:r 
0/  Che  houfe  of  Itrds,  and  on  the  1 5.  April 


1668  the  judgment  of  the  king*i 
was  revtried  by  the  lords.  L.  C.  I 
Ksa*i  MSS. 


Eaftet  Term,  '^^ 

6i  Car.  L    In  the  King  3  Benchk 

&r  Nicholas  Hyde,  lOii.  Chief  Jujlice. 

Sir  William  Jonesv  Kni.  1 

&>  James  Whitlock,  /r«/.  \jujiices. 

Sir  George  Croke,  Knt*  J 

Sir  Robert  Heath,  Knt.  Attorney  General. 
5fr  Richard  Sheldon,  Knt.  Soiicitor  General 


Pew's  Cafck  CAtg  I. 

THOMAS  PEW  was  arraigned  for  the  murder  of  one  Gj^--  if  a  dtfendanc 
diner ;  ajid  upon  evidence  it  appeared.  That  the  faid  tSar-  WU  m  oftccr 
diner  was  a  bailifFfworn  and  known,  and  uildor-bailifF  tO  "^^  ^*  •**<*' 
^Stedean  and  Chapter  of  fVefkninfter-,  and  he  having  the  fheriiPs  p^^JJ^^'!^ 
^Mnant  to  arreft  the  faid  Thoma$  Pew  upon  a  capias  oUt  of  the  him,  he  is 
}|sauiion  pteift,  and  feeing  him  in  Shirt-lane  within  the  liberty  of  gvUry  of  mur. 
^i^min/hr^  the  faid  Pew^  feeing  him  come  towards  him,  drew  his  ^^*  though  the 
y»md,  and   the  faid  Gardwer  approaching  to  lay  hold  oil  him  y^'^oiluo? 
P^iotufing  any  words  of  arrcftj  as  was  proved),  Thomas  Pew  faid  arrca,^orex, 
^aiitwas  proved  upon  examination  of  two  witneflcs  before  the  co-  pref/his  in- 
>toiier),  **  Stand  oft!  come  not  near  me  !  I  knowyuu  well  enough:  tentionofnu. 
"come  at  your  peril  !*'  ^nd  the  bailiff*  taking  hold  of  him,  he  p^^f  ^"'"^^l 
fttruft  him  with  his  fword  that  he  died  immediately»---lT  was  ^^ '  ^^^'  ^^ 

gLD  by  all  the  Courts  that  it  was  murder  ;  for  he  coming  as  an  ^^^]^\  "^* 
foti  to  arreft,  and  not  offering  any  other  violence  or  provoca-  Ld.  kaym. 
n,  although  he  ufcd  not  tlie  words  **  I  arrclt  you,"  or  (hewed  1301.  1574. 
I'lum  any  warrant,  bccaufe  peradvcnture  he  had  not  time,  nor  was  >•  Hale,  438. 
f'^emahcied  the  caufc,  tlic  law  prefumes  it  to  be  malice  and  murder  ^^  ^^\^^' 
\  in  him  that  fo  kills  one  being  an  officer  and  coming  to  execute  ^\  \^^]  ^^ 
^ifmceb.  9.00.67.6.40. 

\.  Cro.  Jac.  »So,     Foft.  132.  30S.  31a.  318  321.    Cowpi,  830. 

'  Sir  Stephen  Bord  agaitijl  Cudmorc.  ^^^^ 

pRROR  of  a  judgment  in  neht  in  the  common  pleas.   The  error  Debt  for  rent 
afligned  was,  BecauTe  debt  was  brought  in  London  by  Cudmote  againft  the  af- 
>  ttJtffigncc  of  J.  S.  of  a  rcverfion  of  land  in  the  county  of  So-  ^»K^««f  »»"«- 

•r/f/,  upon  a  Icafe  for  years  made  at  London  of  the  faid  lands,  J'^VcXr'yw* 
Tiering  the  rent  of  twenty  pounds  yearly  at  the  Temple  Churchy  u  i^ai^  and 

JW«r,  fuppofing  theleafe  to  be  made  at  the  parifh  o(  St.Mary  Bow^  muftbobrcught 

«thc  ward  of  Cheapo  London^  for  two  years  rent  behind  after  the  ^y^'*^  ^^c  land 
f  4|nment  of  the  reverfion  and  attornment  thereto  ;  whereas  tlie  p*^* 
\  •ftion  ought  to  have  been  brought  in  the  county  of  Somcrfct^  where    ^  '  '^^' 
\  4c  land  lic«,  becaufe  the  privity  of  contraft  failing  by  aiTij];nment  ^t"^'"'?'  ^!  '* 

^tbe reverfion,  he  is  only  to  maintain  the  a:lion  upon  the  pri-  \^q^,\J^'^^' 

^Ce.1.     )•  Mod.  336.     lilk.  80.      Cro.  Jac.  141.      Latch.  197.      W.  Jon(8,43.      Hob.  37. 
'^i4e.     I.  Lev.  «59.      2.  Lev  80.      3.  Lev.  233.      t.  Sid.  401.      Carcti.  18a.      1.  Saund.  z^8» 
^WUL  165,    Xidd*s  Pnfi.  11.    Cowp.  176.     3,  Term  Rep.  3S7, 

N  2  \\l^ 
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Sf  ALMne     iffuo,  an4  thereby  to  difinhcrit  the  heirs  of  John's  body*  And  w 

<»r"^        was  his  intent  appears  by  the  other  parts  of  the  will,  that  thcot 

rALoiMo.    ^^^^^  ^^^jj  j^^^^  other  lands  to  them  and  the  heirs  of  their  bot 

Cowp.  306.       ^^^  if  they  all  die  without  iflue,  that  it  fhall  be  to  his  broth* 

children,  not  meaning  to  difinhcrit  any  of  bis  children ;  and 

jThall  not  be  fuch  a  contingent  remainder  or  Uoiitation  to  abri« 

the  former  exprefs  limitation.  Wherefore  they  all  conceived,  ti 

during  the  time  J^hn  fhould  have  heirs  of  his  body  JVllliam  Ihoi 

not  have  the  land  :  whereupon  the  judgment  was  reverf^. 


Case  5,  Culc  d^ainjt  Exccutors  of  Thorn, 

In  ajfumi^jit  the    A  SSUMPSIT.     Whcreas  Thorny  the  teftator,  in  confiderat; 

contingency       -Tx  that  thc  plaintiff  would  marry  hia  daughter  S^r^*,  promi 

©rwhlch  thc"^  ^^  B'^^  ^^*"^  ^^  marriage  with  her  as  much  as  he  gave  in  marri 

caufe  of  aaion  ^'ith  any  other  of  his  daugliters  ;  and  alledgcs  in  fad,  that 

arifn  mud  be    married  the  faid  Sarah  ;  and  that  the  teftjitor  had  three  daught 

expreftly  Jijcc  mqrried  to  Elkiny  and  ^nne^  and  the  faid  Sarah  ;  and  Si^l 

averred,  g^^.^  j^^  marriage  to  the  faid  Elkln  with  the  faid  Mce  an  hund 

Cro.  Jac.  404.    pounds,  and  gave  to  him  a  bond  of  one  hundred  pounds  to  paj 

I.  Mod.  294.     the  faid  Elkin  fifty  pounds  more  at  three  months  end  after  his 

ceafe,  **  if  the  faid  Alice^  or  any  iflue  of  her  body,  were  tl 

•*  living ;"  and  afligns  for  breach  of  thc  prom ife,  that  he  had  f 

to  him  only  forty  pounds  in  his  life  ,  and  that  he  had  requirec 

the  defendant  his  executor,  to  whom  ajfets  were  left,  the  laid  fi 

pounds  rcfidue,  and  a  bond  for  the  payment  of  fifty  pounds  nw 

and  averred  that  the  faid  Jlia  had  fvich  JflTue  alive ;  and  for 

paying  of  fixty  pounds  refidue,  and  not  delivering  the  bond, 

bnngs  this  a£lion.  The  defendant  pleaded  non  ajjumfjit  \  and  foi 

for  the  plaintiff,  and  damages  aflefled  to  fcventy  pounds. 

And  it  was  moved  in  arrefl  of  judgment,  that  this  breach  is 
well  afligncd ;  First,  Becaufe  he  profiled  to  give  as  much 
he  gave  with  any  other  daughter;  and  that  extends  to  as  mud 
he  gave  in  money,  and  not  to  the  bond.— Secondly,  If  it 
lend  to  th^  bond,  yet  it  cught  to  have  been  averred,  that  Sap.. 
or  fomc  of  thc  tffue  of  her  boily^  was  alivc^  and  not  that  Alick 
the  ijfue  of  her  tody  was  alive  ;  and  fo  the  breach  was  ill  aflign 
and  the  dai^^^gos  being  ent* re,  judgment  ought  to  be  for  the 
fendant. 

^nd  ALT.  THE  Court  was  of  this  opinion,  but  chiefly  for 
Second  point ;  but  as  to  theFiilt,  fome  of  them  conceivecl,  tha 
extends  only  to  money  prefcntly  given,  but  they  agreed  not  there 
but  in  the  lafl  they  all  agreed.  Whereupon  it  was  adjudged 
the  defendant. 


Mon 
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Morgan  againft  Green,  Adminiftrator  of  John  Green.  c^»*  ^* 

T\EBT;  and  demands  one  hundred  and  twenty  pounds.    And^»»T/J^»"«»t 
"  declares,  That  whereas  the  inteftate  was  indebted  to  J.  S.  in  ^^^^!^^. 
fifcn  Anns  of  money  for  wares  fold,  and  that  J.  S.  became  a  bank-  mnifk-mturx^yon 
nipti  and  by  the  commiifioners  of  bankrupts  was  fo  adjudged;  afimpieoon 
UM  this  debt  amongft  others  affigned  to  the  plaintiff,  being  a  crcdi-  ^^^^  *^' 
tor;  and  that  the  inteftate  died  ;  whereupon  he  brought  tliis  afti^n  ^^^J^  ^ 
ipinft  the  adminiftrator,  &c.  buiknipt. 

Upon  demurrer,  it  was  argued  by  Germ yn,  for  the  plaintiff  znd  s.cjonei.tij. 
hj  SrosEj/or  the  defendatq.  Moer,  io6. 

And  after  amiment  adjudged,  that  this  aAion  lies  not ;  for  Co.  Ut.  i95« 
DIET  upon  a  nmple  contrad  lies  not  againft  an  executor  or  ad-  cro.^M!*47. 
oiniftnitor:  and  although  it  was  alledged  it  being  alligned  by  tlie  lo/, 
commiffioners  is  fv^a  debt  upon  record,  andtheplaintiiFenabled  otf.of  Ex.ii7, 
lodiis  fuit  by  aft  of  parliament,  and  therefore  rager  of  law  lies  «-Com.  DJg. 
not;  and  that  for  debt  forfeited  to  the  king  by  the  common  law  ^^J^li  .-• 

,  ,.  .        -  .^        «'.  ,  ,  I.ISAC.  JL0.441. 

N>lawgagfr  lies,  as  is  the  common  experience  m  the  exchequer,  EfpinafleDig. 
ufaere  fnch  debts  are  forfeited  and  fued  ;  yet  the  Court  held  1S3. 
dnrly,  that  the  being  alligned  by  the  commiffioners  doth  not  >•  'rerm  Rep. 
liter  the  law,  but  that  a^inft  an  aiTignee  Uygager  lies  ;  fo  againft  ''^^^'j^^ 
hch  an  adminiftrator  this  a£tion  lies  not.     Wherefore  it  was  ad-  ^  ^^  ^* 
jvdged  for  the  defendant. 

Weft  nga'tnji  Treude.  Cah  7. 

Hiiaty  Term,  5.  Car.  i.     Roil  $tS. 
A  CTION  ON  THE  CASE.  Whereas  he  was,and  yet  is,  poflcf-  «i«h«r  ca«  or 
"•  fed  of  a  lea  fe  for  divers  years,  ad  tunc  etyxdhuc  veniur.  ofan  houfe,  J  ^^''^ji^JJ^L 
tnJWing  fo  poilefled,  demifed  it  to  the  defendant  for  fix  months  ;  againft  hit  te- 
2nd  after  the  fix  months  expired,  the  defendant  being  permitted  namatfufftr- 
by  the  plaintiff  to  occupy  the  faid  houfe  for  two  months  longer,  ance  for  de- 
hctH-  defendant  during  the  faid  time  pulled  down  the  windows,  fpo»l«ngthe  pr»« 
and  divers  other  parcels  of  the  houfe,  and  made  great  wafte  therein  ""  "" 
to  the  prejudice  of  the  plaintiff;  whereupon  he  brought  this  ac-  s.  c.  jonet» 
tion.    The  defendant  pleaded  '*  not  guilty  ;*'  and  found  againft  '*J',V/; 

3.  Lev.  131. 

Stone  moved  in  arreft  of  judgment,  that  this  aftion  lies  not ;  5*  ^*  n**** 
for  it  was  the  plaintiff's  folly  to  permit  the  defendant  to  continue  ^rJ''^^^'* 
in  poilcilion,  and  to  be  tenant  at  fufferance,  and  not  to  take  courfe  j.  vvuf.  ilc.^ 
for  his  fecurity  ;  and  if  he  fhould  have  an  adion,  it  fiiould  be  an  Carth.  203.  * 
iftion  of  trefpafs^  as  Littleton,  Sfc'l.ji,  if  tenant  at  will  hath  de-  i.  Com.  Dig, 
fcoyed  the  houfe  demifed,  or  (heep  demifed,  ana£tion  of  trefpafs  *^4- 
lies,  and  not  an  aAion  upon  the  cafe.  Co.  Ui.  7 '  h^' 

But  AIL  THE  Court  conceived,  that  an  adion  of  trefpafs  or  an  1.  Term  Rep. 
Jftion  upon  tlie  cafe  may  be  well  brought  at  the  plaintiff's  eledion :  "•  ^^^'  ♦'**• 
«ui  properly  in  this  caie  it  ought  to  be  an  aftion  on  the  cafe,  to  J?Tenn  Rep. 
itcover  as  much  as  he  may  be  damnified,  becaufe  he  is  fubjeft  to  1*66.  aji. 
inaftion  of  wafte  ;  and  therefore  it  is  reafon  that  he  (hould  have 
ka  remedy  bv  an  aftion  upon  the  cafe.     Whereupon  rule  was 
{ivm  that  judgment  ftiould  be  entered  for  the  plaindff. 

N4  fttchelour 
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caii  t«  Bachclour  ajrainft  Gage,  Executor  of  Gage, 

Anaaionwm  /^OVENANT.  Whereas  by  indenture,  bcarinfi;  date,  &c 
lieagaindaieate  ^^  twixt  thc  plaintiff  and  the  tcftator  of  the  defendant  ief 
fer  (he  breach  gxtftlt,  that  the  plaintiff  demiftd  fuch  a  mclTuagc  or  tenement 
^coLmalu^  L  *  garden,  in  thc  pariih  of  St.  Martin's  in  the  Fieldi^  adjoinii 
hifafligneeof  thC|  plaintiff 's  iiQufc,  to  the  teflntor  for  the  term  of  twenty 
the  term,  al-  years ;  and  the  tcftator,  by  the  fame  indenture,  covenant© 
though  the  lef-  himfclf,  his  cxccutors  and  alfigns,  that  he  would  not  crcfi 
WbS  the  a?r  I'uilding  in  thc  faid  garden  to  the  prejudice  of  thc  plaintiff's  1 
figneeas  his*te.  ^J^^  plaintiff  alledgcs  in  faft,  that  fuch  an  a(fig;icc  of  thc  teft; 
nanthy  accept,  againft  that  covenant  had  ere£led  an  hoy/e  in  the  faid  garden,  1 
ing  rapt  from     prejudice  of  tiic  plaintiff's  lights  in  his  houfe  adjoining,  for  w 

Poft.  111.  5 So. 

<  Co  i6  b  The  defendant  pleads,  that  the  faid  leffee  afiigncd  over  his 

3!  Co.' 44.*  b.'  *o  one  J.  S.  who  entered  and  paid  his  rent  to  thc  plaintiff,  ar 
Cro.Car.  184.  plaintiff  accepted  him  for  his  tenant;  and  therefore  dem; 
S^o.  judgment^fl/7w. 

j!  Lev.  159.^'        '^^^  plaintiff  thereupon  demurred. 

Cro.  Jac  334.       And  now  this  Term  It  was  argued  b^  Wild, /or  thedefei 

Cro*En«.  5<5.  ^^'^  ^y  Crawley,  Sfrjeant^for  the  plaintiffs  And  for  the  defer 
Pop.  110.  First,  That  this  covenant  lies  not  againft  the  executor  < 

^*^^  leflTce  ;  for  he  having  affigncd  over  his  term,  and  the  Jeffor  h 

«!vent.soo.  accepted  the  rent  of  thc  affignee,  the  privity  of  contraef  is  < 

3lMod.*3a6*  mined,  efpecially  it  being  a  contraft  which  concerns  an  aft 

Strange,  lasc.  executed  upon  the  land,  and  therefore  runs  with  the  land  ;  a 

*•  ^^^*  ^'f-  cannot  have  an  adiion  againft  thc  leflec  himfclf  or  his  execu 

Dou  f**6  *"^  ^  *"  aft  ion  of  debt  lies  not  againft  thc  firft  aflignce,  fo 

4^j«  764.'*  fid^M  lies  not.— But  all  th?  Court  conceived,  that  inafmi 

1.  Term  Rep.  it  is  ancxprefs  covenant  that  he  fhall  not  build,  it  (hall  bind*Inr 

310.441.  his  executors,  snd  no  affignnient  nor  acceptance  of  the  rent  fc 

3.  Term  Rep.  hands  of  the  aff.gncc  Ihall  take  from  him  the  advantage  of  fuin| 

'^^*  or  his  executors  upon  an  exprefs  covenant ;  no  more  than  if  a 
had  obliged  himfclf  in  an  obligation  to  pay  his  rent,  his  a 

(«)  Cro.  Jac  nti^-nt  over  of  his  term,  and  the  acceptance  of  the  rent  by  thc 

Pop*h.^it6.  of  the  affignee,  fliall  not  take  from  him  the  advantage  of  thc 

3.  Bttlft.  163.  gation.     tyee  for  this  thc  cale  of  Biett  v.  Cumberland  (a), 

Godb.  176.        i.Roll.  Rrp.  359.       a.  RolL  Rep.  63. 

In  covenant,  a  Secokdlv,  It  was  moved,  that  this  declaration  was  not  1 
Wudi^ao^***"  becaufc  it  is  by  fuch  an  indenture  tejlatum  e^iftlt^  and  he  dot 
denture  ^ulUhm  ^^1  oxprefly  that  dimifti  et  convenit  \  and  compared  it  to  thc  c 
•xifii$  it  foffi-  Browning  v.  Be/ton  (^),  where  it  is  ccntineturin  tali  indentiira^  Hi 
cient.  2.Edw,^.   pL2l, — B\\t   ALL    THE    CoURT   COnCcivcd,    it  is 

Plovrd.  X16.  enough  ;  and  the  ulual  courfe  in  this  court  is  to  declare  ii 
J.  Co.  16.        manner,  that  by  fuch  an  indenture  tejtatvm  cxi/tity  i^c. 

Cro.  Ern,  195,  Cro.  Jac.  3S3.  522.  537.  ».  Leon.  74  a.  Jones,  9*9.  5.  Cora.  Dig.  23*.  Doo 
A ^eckration in  THIRDLY,  Bccaufe  it  is  declared  that  hcdemifcd  mcjfuagtu 
dimifcoM'a  ^^^^^'^^^^%  which  is  uncertain.— 5f^/woHtf//(jrtf/i/r;  for  true 
••  mefluagear  **?  ^^  '^  ought  not  to  bc  in  an  cje(ftment  (c),  or  an  indifl 
«*  tenement,**  ia  upon  the  f^atutc  of  8.  Hen.  6.  c.  9.  wherein  he  i*.to  havepoflc 
fnAdentlf  cer-  but  Here  it  .is  only  a  recital  of  the  words  of  thc  leafe;  and  to 
*^*  damages  only.     Whereupon  it  was  adjudged  fqr  the  plaintiff 

(Vl^  Ja^«  ia4«,^trf633«     )kLaon.ait^     3.  Mo<i.  13S.     |.  Sid.  295,     i.  Term  Rep^ii, 
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Bcthyll  againft  Parry.  ctai  1  »• 


pR&OR  of  a  judgment  in  Caernarvon.     The  error  affigned  wa«,  A  writ  ratumoA 
^  Be^ufe  that  in  12.  Jbc.  i.  a  venire  facias  was  returned  in  this  ^y*ll^^|j** 
ainncr:  **P^r  Thomam  Ravenscroft  v/Vfr»/«//«if.  ^«^  *''«^  [uri indoif«?bf 
^tumpanello  annexo  mihi  deliberat*  fuit  per  Thomam  Hanmer  m-  the  oid  flitriff; 
Ikem^  ntiper  vicec$mit*  in  exitu  ab  officio  fuo  (fl) ;"  and  thus  in-  »ndfljned^.*. 
orfcd,  "Thomas  Hakmer  miles^nuper  vicecomes^^*  which  is  not  f^*fi^*il»  U 
ood :  for  it  appears  that  it  was  returned  by  one  who  had  no  au-  J^ 
^rity ;  for  in  faying /iif^rr  vicecomes^  excludes  him  that  he  was  not  * 

Jcriff  when  he  made  the  return :  and  then  it  is  without  autho-  ]^'^^^^  ^* 
itjy  and  as  no  return,  or  as  if  it  bad  been  returned  with  a  blank ;  |j^^  ^^^  ^'* 
9r  then  it  fhoyld  be  ill  by  the  ftatutc  of  t'ort^  12.  Edw.  2.  c.  5.  Moor»  65.  54t, 
eforc  the  ftatuteofai.  Jac.  i.  c.  13.  which  aids  fuch returns  after  Cro.EK«.7oj. 
wtfft.   See  the  cafe  of  Rowland  v.  "James  {Jb) ,  where,  by  reafon  of  ^""'^l  ^^^^ 
I hhnlc returned,  the  trial  was  held  lU.  ^^  ^^^ 

But  Hydx,  Jones,  and  Myself  held,  that  it  was  good  enough,  stmn'ge/ 316. 
Mit  appears  by  the  record  that  he  was  (herifF  next  before  Thomas  5.  Com,  Dig. 
hveKfcrQft\  for  the  plaintiff,  at  the  affii;es  in  July  before,  put  in  444» 
tut  challenge  that  Thomas  Hanmer^  then  iherifF,  was  couiinto  him. 
Hid  fliewed  how  ;  and  therefore  prayed  a  venire  facias  to  the  coro- 
oen,  and  the  defendant  denied  the  coufinage ;  wherefore  the  venire 
fifltfi  was  awarded  to  the  fheriff:  and  then  when, /n^^r/Vfrg^r/T/i^i,  he 
itdirertd  that  writ  returned  Thomas  Hanmer  miles^  it  is  fumcient 
tolatisfy  the  ftatute  ;  for  he  needed  not  alledge  his  name  of  office, 
lor  at  the  common  law  it  was  ^ood  without  returning  his  name 
thereto.  Now  the  ftatute  appoints,  "  That  he  who  returns  ihall 
'*add  his  name  to  the  return;"  which  is  fufficicnt,  if  it  be  his 
^riftian  and  iirname,  and  his  name  of  office  is  not  requiiite,  as  in 
^jve  and  Manmn7ham*s  Cafe  [c) :  then  being  returned  by  him,  and 
>i$  name  to  it,  the  additioit  of  »v/>^  vicecomes  (for  it  flball  not  be 
t^tendcd  that  he  returned  it  when  he  was  not  fheriiF,  but  that  he 
eturned  it  when  he  was  (herifF,  and  made  that  addition  when  he 
tlivered  it  to  the  new  (herifF)  fhall  not  make  the  return  void  :  and 
ivcrs  pre^dents  were  (hewn,  where  they  were  returned  in  the 
line  manner  ;  all  which  (hould  be  revcrfed  if  there  fhould  be  a 
iTcrfal  hereof;  and  when  by  any  way  or  conftruftion  the  Court 
Hy  intend  it  to  be  good,  they  fo  (hall  intend  it.  And  as  it  was 
peed  that  tbefe  words  ^^  nuper  vicecomes''  doth  neccfTarily  imply 
Ittt  he  was  not  then  (heriff*  at  the  time  of  the  delivery  of  the  writ 
tf-thc  new  (herifF,  fo  it  is  to  be  conftrued,  that  by  the  words 
'  mper  vicecomes*'  he  was  (herifi*  at  the  time  of  tlie  panel  made : 
Mid  if  he  had  returned  it  without  thofe  words  **  tiuper  vicecomes'' 
thad  been  clearly  good,  then  tlic  addition  thereof  mall  not  make  ^. 
•ilL—But  Whitlock,  Juftice^  feemed  to  doubt  thereof:  where- 
fntTHE  Court  would  farther  advife. 

(#j  Seesp.  (#«p,  t^  c.  37.    PoBgl,  46a*        {P)  5.  Co.  41.        (r)  Plowd.  63« 

Sb^phcard'a 


190  Eaftcr  Term,  6.  Car.  i.    In  B.  R. 


Caib  !•• 


Shepheard's  Cafe. 


inplcadinstiUc  nr*RESPASS  for  breaking  his  clofc.  The  defendant  ji 
^  *  ^^^'  Bccaufc  it  was  the  freehold  of  J.  S.  and  hcentcred  by  hi 

ciwc'irJte^e  pand.  The  plaintiff  entitles  himfelf,  Bccaufc  the  place  y 
/$ifim  in  fee  and  IS  cuftomary  land)  parcel  of  fuch  a  manor,  whereof/.  S.  is 
admiffion,witli*  in  fee,  &c.  and  demifable  by  copy  at  will  in  fee ;  and  tha) 
out  ihewing  the  ^^  thereof  feifed  in  fee  by  copy,  at  the  will  of  tlic  lord 
oniifficJiihclp^  JBanor,  according  to  the  cuftom,  &c.  and  died  feifed,  fo  as 
cd  on  a  coiul  fccndcd  to  two  daughters,  as  heirs  of  the  faid  J.  N. ;  and 
feral  ilTue.  fuch  a  COurt  dominus  ccnceffit  eis  extra  manusfuas^  f^c,  haben 

Ame,  54«  tenendum  tenementa  pradltfa  to  the  faid  daughters  and  thei: 

Poit  2x9.  whereby  they  were  feifed  in  fee,  and  dcmifed  to  the  plain 
4,  Co. »».       years. 

3.  Balft.  230.  ,    . 

HHtc.  54.  7*he  iiTue  being  joined  upon  a  collateral  matter,  and  the 

RolL  Rep.  *i  I.  given  for  the  plaintiff,  it  was  moved  in  arreft  of  judgment,  t 

*i^*"''  '*^     plaintiff  had  not  made  a  good  title ;  for  none  may  entitle  \ 

1.  Mod.  346.     ^®  *"y  copyhold,  but  he  ought  to  (hew  a  grant  thereoi 

Cro,  Jac.  51'     therefore  he  (hewing  fuch  a  one  was  feifed  in  t«e  without  11 

103.  the  grant  thereof,  it  was  not  good. 

a.  Cora.  Dig.  ^    ,  . 

530.  All  the  Court  were  of  that  opinion,  that  it  was  n 

3.Com.  Dig.  79.  jnanner  of  pleading. 

4.Bac.Ab.  101. 

113.  But  Hyde,  Jones, and  Whitlock  conceived,  it  was  bu 

fault  in  tlie  form  ;  and  the  ifTue  being  taken  n^on  a  collateral 
and  found  for  the  plaintiff,  it  is  helped  by  tlie  ftatutc  of  j 
Whereupon  it  was  adjudged  for  the  plaintiff. 

See  16,  ft  17.  Car.  a.  c.  8.  and  4.  ic  5.  Ann.  c.  f6. 

CAia  n.  Nafh  againfi  Preflon. 

y*  ijutty  Bfri.  A  BILL  IN  CHANCERY  was  referred  to  Jones,  Juft 
dtmfttom  It  noi  -^  AIyself,  to  confidcr  Whether  oncfhould  be  relieved 
lubit  10  the       j^^,^  demanded,  &c. 

dower  of  the 

^vife  of  tht!  The  cafe  appeared  to  be.  That  J.  S,  being  feifed  in  fee, 

mortiWc }  but  Jenmre  inrolIed>  bargains  and  fells  to  the  husband  for  on 
I!r  ^L  Oialt    ^""^^  ^"^  twenty  j)ounds,  in  coniideration  that  he  Ihall  re -de 
baZ  dower,  al-  to  him  and  his  wife  for  their  lives,  rendering  a  pep|)cr-con 
though  the  lande  with  a  cond  tion,  that  if  he  paid  the  hundred  and  twenty  i 
were,  by  agree-  ^^  (h^  «nd  of  twenty  ytars,  the  bargain  and  fale  (hall  be  voi 
JJ^'  rTihl'      re-dertiifcth  it  accorduvgly,  and  dies :  his  wife  brings  dow< 
Urgaimor  and         Thcqucflion  was,  Whether  the  plaintifFdudl  be  relieved 
^:X^     this  title  oU...... 

redemption.  We  conceived  it  to  he  againfi  equity,  and  the  agreenient 

a.ri.  om.i^R.  hufband  at  the  time  of  the  purchafe,  that  fhcfhould  have  it 
f  ctTofg*'  ^^^  '^^^^^  '  ^^^  ^^  ^^  intended  that  they  fhould  have  it  re-c 
*o6.    *  immediately  to  them,  as  foon  as  they  j^rted  with  it ;  and  i 

3.  Com.  Dig.     in  nature  of  a  mortgage :  and  upon  a  mortgage,  if  land 

">•  deemed,  tlie  wife  of  the  mortgagee  (hall  not  nave  dower. 

t.Bac.Ahr.117. 

LquityCaf.  Ab.  117.     1,  BMfr.  77,    ^,  Roll.  Abr.  474, 
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(band  ts|kc  a  fint/ur  copni/ance  de  droit  comeceOf  and  render  ar-»        Ka** 
although  it  was  qncc  thp  hufband's,  yet  his  wife  Ihall  not  have       H^^fi 
r ;  for  it  is  in  him  and  out  of  him  quafi  unoj^tu^  and  by  one       **«Toir, 
the  fame  aft.    Yet  in  this  eJife  we  conceived,  that  by  the  Uw  Cte.  Lit.  31.^9 
$  to  have  dawir ;  for,  by  the  bai^fn  and  fajc,  the  land  is  veiled  **'• 
ic  hnfband,  and  thereby  his  witc  entitled  to  have  dower:  and  j.^y^c,.  ^i 
I  he  re-demifes  it  upon  the  former  agro^ment,  yet  the  leflees  311, '     '     ' 
5  receive  it  fubjeft  to  this  title  of  dower  i  and  it  was  his  fojly  Hard.  461. 
he  did  not  conjoin  another  with   the  bai^inee,  as  is  the  I'o^'c'ooMgit, 
jnt  co^rft  inmortg^gps.     And  when  ftieis  dewable  by  ?ift  or  ^^gf^ai     • 
n  Jaw,  a  court  of  equity  fhall  not  bar  her  to  claim  her  dower  j  *|  b^^^   ''* 
:  is  againftthe  rule  of  law,  viz.  "  where  no  fraud  or  covin  is, 
:o«rt  of  equity  will  not  relieve."     And  upon  conference  with 
r  the  Juftices  at  Serjeants- Inn  upon  this  queflion,  who  were  of 
ame  judgment,  we  certified  our  opinion  tothecourt  of  chan- 
that  tlie  wife  of  the  bargainee  was  to  have  dower ^  and  that  a 
\  pf  equity  ought  not  to  preclude  her  thereof  {a).  .  %  g^  ^^ 

ff.  Jcwcs,  z.  Freeman,  43. 66.  71.  fntra,     L.  C,  B,  PAit|(£ft*t  M$a. 


Trinity 


'* 


^  Trinity  Term, 

6.  Car.  I.    In  the  King's  Bench* 
aS'/>  Nicholas  Hyde,  KnJ.  Chief  Jujiice. 
Sir  William  Jones,  Knt.  1 

Sir  James  Whitlock,  Knt.  >  Jujiices. 

Sir  George,  Croke,  Knt.  j 

Sir  Robert  Heath,  Knt.  jittorney  General. 
Sir  Richard  Sheldon,  Knt.  Solicitor  General. 


c^„  ,,  Taylor  againji  Starkey. 

Hilary  Term,   5.  Car.  i.   Roil  ^S^. 

It  Uaaionahk  Tjr^  RROR  of  a  judgment  in  the  common  pleas,  in  an  aftion 
cocali  Anattor*  ri  the  cafc  for  word s.  Whereak  the  plaintiff  was,  and  is 
ney  a  common  M  iJ  ATTORNEY  of  the  common  pleas  ;  that  the  defendant, 
JiJ^rihiil^'be  *^^  ofjune,  4.  Car.  i.  fpake  of  the  forefaid  plaintiff  thefe  woi 
nktnficun^m  **  ^®  ^*  *  common  barrator,  a  Juiias^  a  promoter;"  and  1.7 
f^iimtmftr-  4.  Car.  I.  fpake  thefe  words  of  the  plaintiff,  "  He  is  a  comn 
/•nrnrum.  «♦  barrator,  a  cheater,  and  1  will  make  him  to  be  barred  of 

^B-e,  40.         |.  praftice." 
Foft,  460.  510.       * 

The  defendant  pleaded  not  guilty;  and  it  was  found  agaii>ftt 
Mw"6i"^^*  for  the  firft  words,  and  damages  to  fifty  pounds:  and  he  was 
H'riicy,i39,f43.  quitted  for  the  words  fuppoicd  to  be  fpoken  i.  July^  ^.Car 
Hob.  \n\  140.  jfudgment  was  given  for  the  plaintiff  as  to  the  firft  words,  and 
1.  Roil.  Ab.  51.  fifty  pounds  damagcs  ;  and  for  the  defendant  for  the  fecond  won 

i.^Coin.^Dig.         1  A YLOR,  of  Lhcoln$-Inn^  aJTigned  for  error.  That  an  aAion 

183.  not :  for  if  it  were  fpoken  of  a  common  perfon,  who  was  not 

4.  rcrm  Rep.    officer,  *'  that  he  is  a  common  barrator,''  an  aftion  lies  not;  i 

5^^'  fo  adjudged  in  this  court  (/?).     And  here,  although  he  be  anatt 

ncy  who  brings  this  aft  ion,  yet  not  appearing  there  was  any  fi 

fpeech  of  him  as  attorney,  or  to  fcandaliie  him  in  his  place, 

words  are  fpoken  of  him  as  of  a  common  perfon  ;  for  the  laft  woi 

which  concern  his  praftice,  the  defendant  is  found  not  guilty. 

But  ALL  THE  Court  conceived  the  aftion  well  lies  ;  for  it: 

great  (lander  to  an  attorney  to  be  called  and  accounted  '*  acoma 

'*  barrator,"  who  is  a  maintainer  of  brabbles  and  quarrels,  an< 

quarreller  and  fighter :  and  words  are  to  be  cow^xv^fecundum  t 

ditionem  perfonarum  of  whom  they  are  fpoken.     Wncreupon 

judgment  was  affirmed, 

(a)  Cro.  Eliz.  171, 

Caif  2.  Johns  and  Robinfon  againfi  Dodfworth, 

Vcidift  ngiinft  tpRROR  of  a  judgment  in  an  appeal  of  mayhem  in  Durh 
ra;«,»ndfwpa-  H^  ^ii^  eifor  affigncd,  Becanfc  Uic  plaintiff  declaring  tlicrt, 
rl^'^^'ulufi^'  an  appeal  againft  them,  tliat  rhey,  with  a  third,  made  the  majih 
mayfigniodg-  they  pleaded  fcvcral  picas;  whereupon  fc vera!  iflues  were  jmr 
m«nt  againft  and  verdid  for  the  plaintiff  ^  and  againft  Johns  upoti  the  trial  i 
hth  for  rt>c  da.  JL 
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pounds  damages  were  found,  and  againft  Robinfon  one  hundred  joimsand 
Dounds  damages.  And  the  plaintiiFprayed  judgment  againft  both^  Ronmon 
lor  the  one  hundred  pounds  damages  and  cofts,  and  had  it.  Do'v^oHi  h 

And  now  error  is  brought  and  ailigned,  Becaufe  the  plaintiff  ^^^ 
hath  judgment  for  the  one  hundred  pounds  damages,  and  doth  not  \^q{{!^}1 
itlcaic  the  damages  for  the  fifty  pounds.  ^^     * 

But  THE  Court  conceived  it  to  be  no  error :  for  the  judgment  Carth.  ao. 
being  for  the  one  hundred  pounds  by  the  eledlion  of  the  plaintiff,  ^"^-  ^is* 
it  is  a  waiver  of  the  other  damages,  and  he  cannot  have  both ;  **  1*""1*  *** 
therefore  he  needs  not  releafe  the  damages  of  fifty  pounds.  Where-    *       '   '*' 
upon  the  judgment  was  affirmed. 

Simonds  againft  Mewdefworth.  case  3. 

Hilary  Ttrmt  3.  Car.  1.     RcII  ^7^- 
rvEBT  upon  an  obligation  quinto  O^obris  decimofeptimo  yiicob'r^  -An  agreement 
^  of  three  hundred  pounds  conditioned  for  the  payment  of  two  2)^^/^^^^"* 
kondred  and  ninety  pounds  in  ji^rll  following.  trtMfrs  to  af- 

The  defendant  pleaded,  tbat  in  December  decimo  feptimo  Jacobin  ^"'c  **«<*»  •»<* 
by  indenture,  it  was  agreed  betwixt  the  plaintiff  and  divers  other  *^'^"  good$ta 
creditors  ofthe  defendant  (to  whom  the  defendant  was  indebted  in  ^^^  for  their 
divers  and  feveral  fums  of  money  particularly  mentioned),  that  the  benefit,  and  tu 
defendant,  by  indenture  of  bargain  and  fale,  Ihould  affure  divers  produce  divided 
lands  in  the  county  of  Lincc/n  to  nine  ofthe  creditors,  to  be  fold  ^'nonsft  «hcro, 
by  them,  and  the  money  to  be  paid  amoneft  tlie  creditors,  and  af-  ^".*J<>J^*>«  P*«*^- 

£       J  I  I     r    r  i'    I  1  r      •  i  ed  in  bar  10  tm 

Dgned  to  tliem  a  leaie  tor  years  ot  t!ic  cultonis  or  wines,  and  cer-  adionofdebton 
tain  other  fums  of  money,  which  the  faid  creditors  by  thefaid  in-  bond  brought 
denture  accepted  i  and  allcdges  in  fafl-,  that  he  bv  indenture  bar-  *>y  one  of  tiie 
joined  and  (old  the  faid  land  to  the  faid  nine  perlons,  and  made  a  T**'^!' 

I  ^  r  *         ,       r  r  ^  tnoiighbewaft 

letter  of  attorney  to  receive  tiie  luau  ot  money.  a  p^^^y  n,  the 

The  plaintiff  thereupon  demurs,  Becaufe   that  the   indenture  «?f«cnient,  m\4 
founds  m  nature  of  a  covenant ;  and  if  fo,  it  fliall  not  be  in  fatif-  J^'b''the  *^'*f 
fadion,  being  in  itfelf  no  fatisfaftion,  nor  pleadable  in  fatisfaftion  fcei.  ^' 
of  that  debt:  alfo  admitting  it  had  Ix'cn  a  R;ood  fatisfaftion,  if  per-  Am'e,  85. 
formed,  yet  part  thereof  not  being  performed,  it  is  clearly  iio  bar  to  ^  ^^^^  ^^ 
thisaftion.  471.         '* 

Whereupon  it  was  adjudged  for  the  plaintiff;  for  agreement  '•  ^"'  *9- 
^'x^out  futisfa^iion  is  to  no  purpofc.  ^  ""^  J*^'  ^^c** 

^•Co.  79.     Dyer,  75.  356.     F)owd.  5.     Ruym.  203.  4^1.     t.M'Hl.69,     z.Keb.  690.     Strange,   573. 
DmkI.  695.     2.  Term  Rep.  763.     See  the  cafe  of  Hcailicoie  v.  Cru.krhnnks,  2.  Term  Rep.  z^.  and 
3,  Term  Rep.  599.    4.  Term  Kep.  166. 

Sands  againjl  Trevilian.  CA114* 

Micbaehiai  Tetr/i,  4.  Cnr,  I.     Roil  196. 
pRROR  of  a  judgment  in  the  common  pleas  ;  where  Trevilian^  An  attorney 
■^  being  an  attorney,  brought  an  attachment  of  privilege  'dg^'inU  may  have //r^i 
Sttrfi,  and  demanded  againft  him  debt  of  ten  pounds  >  and  declar;rs,  J^Ju'^'A-^^*  ""*** 
That  he  being  an  attorney  there,  the  faid  Sands  retained  him  to  againft  him '!a 
Ptofccutcafuit  in  the  common  pleas  betwixtoneiVm;?!;  and /fWrA,  retained  htm; 
md  dcllrcd  the  plaintiff  to  be  attorney  for  fVorlich^  and  promifed  j^ucforhh  hill 
to  pay  hiin  aJJ  !iis  fees,  and  all  that  he  fhould  lay  out  to  counfel  »"  •"ofefw 
ind  officers  of  the  court  in  that  fuit :  and  flicws^  that  he  laid  out  ^^^^l^ 

•ft^ mfy htu    Ante, S.  C.  IC7. 159.— Skin.  117, *iJJ.    Cro.  Jac.  52Git    Moor,  366.      i. Com.  Dif. 
437' 4^.     u  Ha^k,  i'.  C.  ^41.      ».  Ld»  Ray.  841.      i.  Term  Rvp,  6a«      4*  Term  Rep.  nj. 
i^^^^^^^   ^(iLj.  Jaci.  cy.  aAd».Geo.».c.ft]. 
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Lbtawiii*!     plus  (it  being  averred  that  all  legacies  and  debts  are  fatisfied 

CAti*        ^jjg  adminiftrator  (hould  not  retain  them  to  his  own  ufc,  b 

thcv  (hould  be  diftributcd  amongft  the  friends  of  the  int 

and  the  ordinary  will  take  fccurity,  that  if  debts  be  difcovc 

terwards,  there  (hall  be  reftitulion  of  tlic  goods  tathe  admini 

as  much  as  will  fatisfy. 

Ante,  St.  But  ALL  THE  CouRT  rcfolved,  that  a  prohibition  was  well 

5i*'*«k         ^^^^*  becaufe  the  abfolutc  iiuercft  in  the  goods  is  in  the  a» 

R.^7.  Iko.      ftrator ;  and  the  adminiftration  being  committed,  the  6rdinai 

nothing  to  do,  and  he  cannot  now,  as  he  miglit  at  the  commc 

repeal  the  adminiftration  committed  at  his  picafure;  and  i 

not  be  left  to  hisdifcretio:i  to  provide  reftiiution  for  debts 

vercd,  for  that  might  bfr  inconveiucut.    Whereupon  a  proh 

(m)  ThitCafe  was  granted  -^n), 

is  now  provided  for  by  th«  A4tutc  o<  Diitrihutioni,  21.  A  13.  Car,  2.  c.  10.  but  thit  ad  doci 
tend  to  a  /tmt  ttvirt  ioce/Uu*    See  the  zt).  Cur.  1.  c.  3. 

Caie  j.  Pilchard  againft  Kingfton. 

AdecUradoain  A  SSUMPSIT.  Whereas  the  defendant,  having  communi 
«/*Mi^>*on  I  l\  ^.jjj^  ^j^g  plaintiff  for  the  marriage  of  one  Afargcry^  af 
VLMftyB.ui6  **^  ^^^  portion  was  fix  hundred  pounds;  the  defendant,  i 
make  her  fuch  (^deration  that  he  would  marry  the  faid  Margery^  and  afTun 
a  iointnrc,  fuch  land  (hould  be  affured  to  her  for  her  jointure,  promil 
theddendant  plaintiff  that  he  would  pay  to  him  one  hundred  pounds,  ei^ 
teS'lo'hlmher-/^^^'^^^  to  him  the  faid  portion  ot  fix  hundred  pounds  ;  tliat 
Ibrtiuwof  600U  ^^^  rcqifcft  of  the  defendant,  efpoufed  the  faici  Margery^  an 
netd  not  ibew  not  fay  he  had  aflTured  fuch  land  to  her  for  her  jointure;  ar 
that  the  wife  the  defendant  had  not  paid  the  hundred  pounds,  necfirmam 
^wnot  pof.      iQ  j^jj^  ^i^g  IjjJj  portion  of  fix  hundred  pounds. 

much  money.-      The  defendant  pleaded  "  non  ejfumpfit  \*  which  was  fouj 
See  19.  Cur.  a.   the  plaintiff. 

^*  Grimstok  moved,  in  arrcft  of  judgment,  that  the  dech 

was  not  good,  becaufe  the  plaintiff  hath  not  (hewn  that  he 
not  have  the  (aid  portion,  or  that  the  faid  Margery  had  not 
portion ;  for  it  may  be  the  faid  Margery  had  fuch  a  portion 
own  hands  or  in  good  debts,  and  the  defendant  did  not  proi 
pay  but  to  make  good  the  portion,  which  is  performed  if  fh 
fnch  a  portion,  and  therefore  the  plaintiff  ought  to  (hew  wl 
wants  thereof.  And  fuch  allegation,  that  he  firmam  fucer^ 
tionem^  is  not  good. 

But  ALL   THE  CovRT    hcld,  that    the  declaration    was 

enough  ;  for  it  purfues  the  words  of  tlic  alJumpfit  in  the  brea 

kdged,  and  thcTc  words  tantamount  tliat  h.e  would  warrant  tl 

(hould  have  fuch  a  portion  with  hi«i  wife.     And  he  pleads 

'*  al]umpfity'  and  the  jury  found  damages ;  which  intends  tha 

(k\  TW  '  ii     S^^'^  damages  for  fo  mucli  as  was  wanting  according  to  thci 

ir.cni  wil  i?ttJl  dcnce.     W  hereupon  it  was  adjudged  for  the  plaintiff  [h). 

vrardt  affirmed  in  iht  exchequer- chamber  on  a  writ  ot  ciior.— x.  Roll.  Ahr.  738. 

CAn6.  Downs  axahift  Winterfiood. 

The  ftatute        A  TTAINT.    One  of  the  jurors  was  returned  by  the  na 
%i..J»€.  I.       xi   yllutander  Prcfcott ;  but  in  the  re-fummom^  which  was  i 

^13.  which 
Mmnd%  ncei(f$  mfur  %tr^iff  hr  error  iff  misnaming  any  of  the  juro^  *c.  docs  not  cxrend  M 
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re  of  tf  diftringas^  it  was  Alexandrui  Prefcott^  and  he  was  fwom       Dowjrs 
t  diat  name ;  and  the  vcrdiil  olthe  petit  jury  was  affirmed  by  them.        fs^i^i/t 

It  was  moved  In  arreft  of  judgment,  that  this  was  tried  by  a       flood. 

"ong  perfon,  and  therefore  the  verdifi  ill,  and  not  aided  by  any 

Ltute. 

But  the  iheriff  and  tlic  faid  juror  being  examined  in  court,  it  Dougl.  1x4. 

pearedf  that  Alexander  Prefcott  was  his  true  name,  and  that  l;e 

&s  the  juror  intended  to  be  returned  and  fruly  fworn,  and  that 

ere  was  not  any  known  by  the  name  oi  Alexandrus  Prefcott  in  the 

ne  town. 

The  queftion  was.  If  it  Ihould  be  amended,  as  the  mifpriiion  of 
eclerk,  by  the  21.  Jac.  i.e.  13.  ? 

And  IT  WAS  CLEARLY  RESOLVED,  tliat  it  is  not  to  be  aided  by 
e  21.  yac.  I.  c.  13.  for  tliat  ftatute  extends  only  to  xhtjirnames 
the  jurors,  or  where  their  additions  are  miftaken ;  in  which  cafes 
by  examination  it  may  appear  that  he  is  tlie  fame  perfon  in- 
nded  to  be  returned,  the  ftatute  aids  that»  but  not  where  a  chrljiian 
me  is  miftaken.  * 

Forftavingtbe  amendment,  thecounfel  relied  upon  thecafeof  GoA/* 
tU  V.  Parker  (n),  where  Palus  Cheak  was  returned  in  the  ventre^  and 
edSJlringaswTaPauius  Cbeaky  which  was  his  true  name,  yet  it  can- 
it  \k  amended  ;  and  the  record  thereof,  which  was  in  Afichaelmas 
'""5 33-  ^34"  ^^^'  ^^^^  4^9*  ^**  fhewn  in  court,  where  it  appears, 
at  for  this  caufe  the  verdi£t  was  qualhed,  and  a  venire  facias  de 
vo  awarded. — But  note,  The  mifprifion  was  in  the  return  of 
tvemre  facias^  which  was  tlie  firft  procefs  and  return  ;  but  here  ii^ 
e  fecond,  which  ought  to  be  guided  by  the  former  procefs. 
•Wherefore  the  Court  doubted  thereof.     Et  adjournatur, 

(«)j.Co.4i, 


Memorandum^  %^^^7  ^***  ^ 

pHE  eighteenth  of  ^oi^^mi^  1630,  in  tliis  Term,  John  \Vrf-^  The  deaih  of 
^    ter,  knight^  the  Chief  Baron,  died  at  Serjcants-Innt  being  a  ^'»*' ^^  W^";- 
:ofeund  learned  m^n,   and  of  great  integrity  and  courage,  who  ^"l^inwd  tJI2 
eii^Lord  Chief 'Baron  by  patent,   i.  Car.  i.  quamdiu  febene  gef--  ^ilenifil^j3^2 
rit^  being  in  the  king's  difpleafure,  and  commanded  that  he  fhould  rU^  would  not 
nbear  the  exercifing  of  his  judicial  place  in  court,  never  exer-  ''^rn  «pon  '^ 
ifed  his  place  in  court,  from  the  beginning  oi Michaelmas  Term^  kite's  commmmi. 
,Gtr.  I.  until  this  day  ;  and  becaufe  he  had  that  office  quamdiufe 
av^(^i/,  he  would  not  leave  his  place,  nor  furrender  his  patent, 
rithout  zfcire  facias y  to  ihew  what  caufe  there  was  to  determine  his 
IHtnt,  or  to  forfeit  it ;  fo  that  he  continued  Chief  Baron  until  the 
by  of  his  death.     But  it  appears  that  the  Judges  of  both  benches 
Vemade  only  durante  bene  placito  regis^  fo  as  they  are  determinable  MStvnown. 
I  die  king's  plcatire  (a).  &  1 3.  WiU.  3/ 

and  I.  Geo.  3.  c,i3,    t.  Hawk.  F.  C,  4,  5* 

Aquila  Weeks*  Cafe.  cai*  s. 

A  QUILA  WEEK3>  keeper  of  the  Oatehoufe,  was  fued  in  an  if  t  record  Uian 
'*•  ittion  on  the  cafe,  for  fuffering  J.  S.  to  efcape,  who  was  in  jf  »"=»  ^<*  « 
feBCOtion  upon  a  judgment  in  Trinity  Terntj  2,  Car.  i .    He  pleaded  ^^^^^^ 

BHipHK  ID  bt  of  one  Tenii,  and  in  the  nifi  pnui  roll  It  be  entered  of  another  Term,  a  vemn  dt  m«4 
iiiHbalth0a|hflitinifrecitflw.aib7fnirpririop.    Palm,  )78,  Godb*  )^^ 

94  uox 


>G4 

Aqutla 

>V£EKt*CASS. 

CoWp.4O7.S4i  . 

J.  Term  Rep. 

-22. 

a.  Term  Rep. 

749* 


Case  9. 

^r  a  man  cove- 
nant that  thp 
woman  he  is 
about  to  marry 
/hall  quietly  en- 
joy all  her  Koodsy 
and  after  the 
fnarriagehe  takes 
the  goods  and 
dtuums  them,  ic 
is  a  breacli  of 
the  covenant. 

).Wood*s  Con- 
vey, ch.  5.  f.  8. 
5th  edit,  by 
Mr.  Powel. 
powp.  i^^, 

pouRl.  43- 
|.  Term  Rep. 

^71.      ■ 


D 


Ca4C  10. 

If  a  copyholder 
/•r  lift  furren- 
dcr  ^o  the  lord 
generally,  tvho 
frantsit  forlif'-y 
and  after  admif. 
fion  theeiantve 
^iesythelurrcn- 
llerof  cannot  be 
admitted  ag^ia 
xlR0ll.Ab.5n4. 
44%:jii.     Co. 


Michaelmas  Term^  6,  Car.  i ,     In  B.  R, 

not  guilty  in  London  ;  aTyl  it  was  found  by  niJI prlus  :  and  becaolt 
the  record  of  the  m/t  prlus  mentions  the  judgment  to  be  in  Trmtj 
Termy  3.  C;u\  1.  wliich  was  a  milpriiion  of  the  record,  the  plaintiff 
was  iionriiittd.  And  now  jt  was  moved  by  GEKMVff^  for  the piaifh 
tiffy  thai  by  rcaion  oF  tliis  niifnrifion  the  record  of  the  niJi  priUi\% 
not  warranted  hy  tlie  roll,  and  the  nonf^it  thereupon  being  nuU 
the  Jo/lfu  fliall  not  be  recorded  nor  entered  ;  for  there  is  no  war- 
rant for  this  record  of  ;/y;/.r//^j.  \V  herefore  it  was  prayed  that  a 
djhhn\(ii  dc  novo  might  be  awarded  :  and  upop  the  iheviingof  two 
precedents  in  this  court,  a  dijhin^as  dt  novo  was  awarded. 

Crowle  agaiaji  Dawfon. 

FJH' npon  an  obligation  conditioned,  That  whereas  the  de- 
fendant Ihould  marry  fi^cli  a  widow,  who  waij  poiTefled  of  di- 
vers goods,  which  were  her  firll  hufband's,  and  the  goods  of  hii 
children,  that  lier  hulhand  fhould  not  meddle  with  them,  but  that 
fhe  and  her  children  might  enjoy  them  witliout  difturbance,  claijiH 
or  interruption  of  tjie  defendant,  or  any  claiming  by  him : 

The  defendant  pleads  performance  of  the  covenants  and  agrc?-  • 
ments  generally. 

The  plaintiff  J^fligns  for  breach,  That  the  faid  fiift  hufb^nd  was 
podcllcd  of  fuch  flicep  and  goods,  and  that  the  wife  had  them  be- 
fore marriage,  and  that  fuch  a  day  after  the  marriage  the  defen- 
dant, her  now  hulband,  took  the  faid  goods  into  his  hands,  an(J 
them  detained,  and  yet  dptains;  and  iflbc  thereupon ;  and  found 
for  the  plaintiff. 

And  moved  in  arreft  of  judgment,  That  this  is  no  fufficicnt 
breach,  fof  he.  doth  not  ihe<\'  that  die  huftiand  made  any  art  or 
dillurbance ;  for  by  the  intermarriage  the  goods  arc  in  the  hul- 
band J  and  it  js  not  Ihcwn  that  he  difturl>ed  the  wife  to  enjoy  them. 

Hyde  and  JpN*;*,  Juftic€.<^  were  of  that  qpinion. 

But  JrsTicF  WrnTLoric  and  My^ei  f  conctived  othenvife, 
a!)d  that  the  bir.-arh  is  v.cll  alngned ;  for  by  the  allegation  that  he 
took  the  faid  gocdr;  into  his  hiuuls  and  detailed  tlicm,  is  fiippofcd, 
ii*'  not  a  forcible  vet  at  leaft,  a  taking  and  detaining  of  them  from 
the  wife.  And  iffuc  being  joined,  and  found  for  the  plaintiff,  the 
Court  iiitciKls  not  but  ^hat  it  was  an  unjuft  capiicn  and  detention 
contrary  to  the  agreement:  and  afterwards  Wwif.^mutat *  (,pinio»e^ 
\]\)<m  the  reading:;  of  thk  books,  was  of  the  fame  opinion.  Whcrc- 
Vppn,  n/>/tnie  JuSLs^  it  was  adjudged  for  the  plaintiff. 

King  ct^aiiift  Lorde.    . 

Ilihry  7'cnnt  ^,  Car,  1.     R9II  jg^. 
P"  JECTMKN  r  of  a  leafe  of  Lady  Pq^ath.     Upon  a  fpccial  vc^ 
-*-'  dift  \\\c  cafe  was,  /./•/^/cvA;/i?:;;tyj^  copyholder /<?////<•,  furrenders, 
in  confideration  of  twenty  f)Ound<j,  to  the  ufeof  one  ^^orothy  IVhyl't" 
lev,     Ihe  lord  accepts  the  furrender,  and  grants  it  to  Dorothy  IVhyft- 


Icr  for  her  liii,  who  was  admitted  accordingly,  and  di^s.  Leitict 
Knowh  being  alive,  claipiing  it  as  her  former  eftate,  lets  it  to  the 
defendant)  an^i  the  lord  enters,  ^nd  lets  to  tlie  plamtiff. 

to  the  eilatc,  but  th^  lord  fhali  have  it.  SeJ  aliur  a  copyholder  h  Jki,  Jonesttay. 
».  Roll.  Abr.  461.  Popham,  '3^.  S^  yiJt  GUb.  'fe^.  2jj[.  157.  Cro.  Eli^  361. 
Cup.  ^cS|  ^C9.     ^.Rajm.  ^.     ■     "      '  -•      - 

\Vhistleii, 
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Wmistlsr,  for  the  difendqnt^  argued,  that  when  a  copyholder        ^^^ 
lift  £urrcu4er,s  to  dip  ufc  of  another,  wJio  is  admitted,  the  firft       t^^ 
jiylipldcr  I^ath^i^^apoffihility  or  rqinainder  of  an  eAate,  that  if 
nirvive  hira  lo  whofe  ufc  the  furrciidcr  is  made,  that  he  fball  »•  Saik.  iss. 
;c  it  aMin.    Bgat  he  agreed,  that  if  a  copyholder  for  life  furreii-  J*  JJ^'  *?*^ 
•hiseltate,  to  the  intent  that  the  lord  Ihould.  grant  it  to  whom-  j.  Atk.H.* 
vcr  he  pleafed,  then  his  eftate  was  drowned,  but  not  here  :  and  i.  com.  Dig, 
that  he  re/ied  i^pon  the  book  9.  £/iz.  Dytr^  264.  5^^ 

But  ALL  THE  Court  conceived  Ihe  may  not  have  it  again,  but  note  (»), 

It  her  cftatcis  merely  determined  by  thelurrcndcr,and  that  there 

10  difference  as  to  thatpurpofe,  to  furrcnder  all  her  eftate  to  the 

:  of  one,  and  to  furrcnder  generally;  and  the  book  of  9,  £/iz, 

f«-,  264.  dotli  not  warrant  fqch  a  difference.     For  if  a  tenant  for  i.  Term  R^ 

!  furrcnder  to  the  ufe  of  aiiother,  and  the  lord  grants  it,  he  is  ^^• 

Telv  in  by  the  lord^  and  not  by  the  copyholder  who  furrcndered ;  *•  TermRq)^ 

t  if  a  copyholder  in  fee  furrcnder  to  the  ufe  of  another  for  life  "^  ' 

10  is  admitted,  he  is  in  quajihy  the  copyholder,  and  by  his  death 

I  copyholder  (hall  have  it  again,  but  not  hqre.     Whereupon  it 

IS  adjudged  for  the  plaintiff. 

Note,  This  judgment  was  impeached  by  a  writ  of  error,  and 
5  matter  in  hw  affigned  for  error.  And  by  all  the  Justices 
the  common  pleas  A^p  Barons  of  th?  exchequer,  the  judgment 
is  ai!irme4* 

The  Lord  Saviirs  Cafe.  Caii  h, 

IR   THOMAS  SAVILL  was  fucd  in  the  common  pleas  in  If  jodgment 
trefpafs  of  affault,   battery,  and  wounding;  and  found  for  tlie  *^  obtained 
lintiff,  and  dam^es  aflefled  to  three  thoufand  pounds ;  and  judg-  JJJ^j"^  trdS's' 
rnt  being  there  for  the  plaintiff,  crtor  was  brought  and  afligned:  of  affiiuk,  ami 
tupon  examination  of  the  record,  there  was  no  material  error  ;  hebecometa 
icrcupon  judgment  was  affirmed  by  the  rule  of  the  Court,     But  P^^r,  ^H^f, 
tore  entry  of  the  judgment  Sir  Thomas  SavHl  procured  a  writ  out  ^J^.*^*^"'*^° 
the  chancery,  direftcd  to  tlie  Jufticcs  of  the  king's  bench^  etqul- 
fcMnque  iutereffid^  wherein   he  fhews  to  the  Court,  that  $ir  John  J]  co.  4^. 
vill  his  father  was  created  baron  fo;-  his  life,  and  after  the  barony  ,i.  Co.  96- 
1$  limited  to  the  faid  Sir  Thonnts  Savi/Iy  being  his  youngeft  fon,  2.  Bl.  Rcp.ySS. 
idto  tlie  heirs  males  of  his  body :  and  the  writ  recite^,  that  he  is  a  StrawRet  743* 
er  of  the  parliament;  and  therefore  the  writ  commands,  that  no  fdRa** 
her  procefs  ftiall  be  awarded   againft  him   but  what  fhall   be  14^2/"  "'* 
rardcd  againft  a  pee^  of  the  realm.  Douglas,  ^5. 

Banks  moved,  that  this  writ  ftionld  he  recorded,  and  offered  a. 
lea  comprifing  fuch  matter,  that  after  the  laft  continuance,  and! 
eforc  this  Term,  Sir^ohn  Savilly  the  father  of  Sir  Thomas  Smviil^ 
Qscreated  baron  for  his  life,  and  that  after  his  death  the  faid  Sir 
hmas  Savillt  who  was  his  younger  fon,  Ihould  be  a  baron :  and 
te  plea  fliews,  that  Sir  Thomas  Savilly  Lord  Savill,  dic^d  in  Sep^ 
mier  laft,  which  was  before  Oflahis  ATuhaelis  ;  and  that  the  faid 
ir  Thomas  Savill  mentioned  in  the  patent,  and  the  faid  Sir  Thomas 
fSfetf  mentioned  in  tlie  record,  eft  wm  et  eadcm  perfona  \  and  con- 
Ivdcs  his  plea,  and  prays,  that  no  procefs  of  execution  might  be 
Varded-  againft  him  but  what  ought  to  be  againft  a  peer  of  the 
'  '       "  fealm; 
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liQRB  SATiLt't  realm :  and  the  writ  was  read  in  court,  being  the  fiune  which  is  !iv 
C4M.  Yjjg  Register  (a) ;  which  is,  where  one  is  fued  in  the  common 
pleas  in  a  perfon:^  aAion,  and  procefs  of  outlawnr,  a  writ  is  feot 
out  of  the  chancery,  reciting,  that  he  is  a  peer  of  die  realm,  and 
appoints,  that  no  other  procefs  ihall  be  awarded  againft  him  dian 
fuch  as  Ihall  be  againft  a  peer. 

The  Court  appointed  the  writ  to  be  recorded;  but  for  the  pkt,. 
becaufe  there  ne\xr  was  fuch  a  precedent,  and  that  he  is  not  de- 
fendant in  the  aftion,  as  it  is  in  the  faid  cafe  in  the  Registce} 
for  he  is  plaintiff  in  the  writ  of  error,  and  hath  no  day  to  plead; 
the  plea  was  rejeSed ;  and  the  judgment  being  affirmed,  tbey 
Wi^uld  advife  what  execution  fhould  be. 

(«)  Folio  tif ,  and  Nature  Breviuim  147,  Ci 


Hilary 
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6.  Car.  I.    In  the  King's  Bench. 
Sir  Nicholas  Hyde,  Knt.  Chief  Jujlice. 
Sir  William  Jones,  Krtt.      1 
Sir  James  Whitlock,  Knt.    I  Jujices: 
Sir  George  Croke,  Knt.       \ 

Sir  Robert  Heath,  Knt.  jittorney  General. 
Sir  Richard  Sheldon,  Knt.  Solicitor  Generate 


Drake  againft  Munday.  Caw  u 

DEBT  by  the  plaintiff  as  executor  to  one  l^ake.    Upon  n«per(bo  co- 
demurrer  the  cafe  was.  By  articles  indented  betwixt  the  ][^"*  ^'^ 
teftator  and  the  defendant,  it  was  *•  covenanted,  granted,  anothtTSdl 
and  agreed,  and  the  teftator  covenants,  grants,  and  agrees  with  havtandtrnj^ 
'  thp  defendant,  that  he  (hall  have  and  enjoy  fuch  a  houfe  and  lands  f»^  *  jwo^  for 
'  for  fix  years,  and  that  the  teftator  will  fufficiently  repair  the  *,^^"J^ 

*  hoafe.  £t  in  confideratione  priemifjorum^  it  is  covenanted,  granted,  \^^  to  pay  • 

*  and  agreed  betwixt  the  faid  parties,  and  the  defendant  covenants,  fum  annoai|y, 

*  grants,  and  agrees  ibr  him,  bis  heirs,  execvtors,  and  affigi>s,  to  It  ainounts  to 
'*  pay  to  the  teftator,  his  heirs,  executors,  and  affigns,  an  annual  ^  ''*»/•  ^»*  • 
*rcnt  of  ninety  pounds  durine  the  faid  fix  years,  at  the  Feaft  of  J^[^*^^ 

*  Annunciation  and  St.  Afichael,       Upon  this  the  defendant  entered, 

md  the  teftator  died ;  and  for  ninety  pounds  arrear  for  one  year  cT^iic ''* 
ifter  his  death  the  executor  brings  the  aftion,  and  declares  upon  ^^.  ^^i}tv^ 
ill  this  matter.     And  thereupon  the  defendant  demurs.  500.  659. 

HfNDEN,  Serjeant^ for  theplainvff^  argued,  that  this  is  merely  irt  "^^y^^Vg 
ovenant,  and  /hall  not  enure  as  a  rent  by  way  of  refcrvation  ;  and  co.Vt.  47«*^* 
fit  be  a  covenant,  it  is  due  to  the  executor  ;  and  it  it  be  a  referva-  Moor,  861/ 
ion,  it  follows  the  revcrfion,  and  goes  to  the  heir,  and  not  to  the  Noy,  14. 
lecutor :  and  he  moved,  tliat  fo  it  appears  to  be  the  intent  of  tlic  ^«l«n«'»  «oi. 
artics,  that  it  (hould  be  only  as  a  covenant,  and  as  a  fum  in  grofs,  ![**2*Jj^'** 
thcrwife  the  words  of  the  covenant  were  idle ;  and  he  relied  upon  2*.  BrownU^aj. 
Mt  10.  £//z.  Dyer^  272.  5.  b.    And  the  rather  it  is  a  covenant,  for  Ron.  Rep.  397. 
Mlratione  framifjorum  he  covenants,  which  refers  to  more  than  the  Wood'sConvc);^ 

)vcnant,  to  enjoy  the  lands,  &c.  i^?/  ^ 

^  •*   J  '  ^  Glib.  Gov.  a(k 

But  ALL  THE  Court  conceived,  that  it  is  merely  a  rent,  and  a.  Mod.  80. 
ifucs  the  revcrfion,  ai>d  ftiall  go  to  the  heir  ;  for  as  the  words  of  s^cp.  Touch. 
M  covenant  and  grant,  that  *•  heftiall^i/oy  the  land  for  fix  years,"  *7o«^  ^^^ 
noTOt  to  a  Icafe,  and  fhall  bind  the  heir,  fo  the  words  of  the  co-  j]  ^^^  j^'****' 
want  and  grant  of  the  leffce,  that  *•  he  fhall  pay  fuch  a  rent  an-  248. 
nnallVt"  amount  to  arefejrvation ;  and  the  rather,  becaufe  he  co-  Dougi  17. 
cnants  and  grants  to  pay  to  Iiiro  and  his  hcjrs  {a).    Whereupon  '-Term  Kcp.> 
nk  was  given,  that  judgnicnt  fliould  be  entered  for  the  defendant ;  ^f  j^^  ^^ 
tfwrf  ^utrtni  nihil  capiat  per  billam^  unlefs  caufe  were  fticwn  to  the  73^. 
ontrary :  and  afterwards  being  moved  again,  it  was  adjudged  ac« 
onjingly. 

(«)  fMfa  Browfihig  V.  BeeAon,  Flowd.    the  i.tdw.  6.  and  Bro^*s  Abr.  ««L«db,*' 
(}!•*•  Yiv-Booki  SI.  Hen.  7.  pi.  36.    pi.  21. 
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CAff  2.  Beaniond  againft  Long. 

H  BARON  and  j  JPOX  demurrer  tJie  cafe  was,  Hufband  and  wife,  the  wife,  bcinj 
'r'covtJ^'and'thc  adminiftratrix  to  her  former  J)  ulband,  brings  debt  upon  a  bond 

/ffw  die  before    of  two  hundred  pounds  due  to  the  inteftatc,- and  liad  judgment  to  i 
exccuiion,  the   recover  the  debt,  their  damages  and  cofts.     The  invite  afterwards 
BAioNfhaiinoi  jjes,  and  a  year  and  a  day  bcitig  palled,  the  hulband  brings  zjcm 
Y^s^jartfuciau  j'^^i^^^  jq  jjj^y^  cxccution.     Whcrcupon  it  was  demurred. 

for  a  debt  due  And  ALT.  TH  E  CouRT,  except  H  YDE,  Chief  Ju/tice^  who  doubted 
to  the /cw^  and  thereof,  conceived,  that  xhxs  fart  facias  \\e%  not  for  the  huftnnd, 
S^Mi!"  *""  '  bccaufc,  being  a  debt  demanded  by  the  wife  as  admiuiftntrix,  it  it 
Port.  117.  464.  ^^  ^w/;r  droit  ;  and  ahhough  they  recover,  yet  (he  dyin^  before 

Keh  668  execution,  the  duty  remains  to  him  who  takes  new  adminiftntioa 
I*.  Sid.  29. 337.  ^s  i*}  right  of  the  inteftate  :  and  although  the  hufband  is  party  to 
6.  Mo(k  179.  the  judgment,  yet  he  hath  no  property  in  the  debt;  and  he  who 
3.Mod.i86.i9o.  ought  to  have  th^:  fire  facia  Sy  mult  luve  privity  and  property  t» 
Cr^*?'  '^^'  '^^^^  ^'^^  ^^^^'^  othcrwife  it  is  a  vain  fuit  {a).  But  if  hufband  and 
Cirih.  4^/.*^'  ^^^  bring  an  aftion  of  debt,  for  debt  due  to  the  wife,  and  recover, 
a.  Ld.  Ray.  the  wifii  dies,  the  hulband  may  bring  difcire  facias  to  executothn. 
1050.,  judgment ;  for  the  debt  being  recovered,  the  hufband  after  the. 

»;croni.  Praft.  death  of  tlic  wife  Ihall  have  it,  but  not  in  the  principal  cafe.  Rifi' 
Pourt  537.       ''''"'"  foftca,page  227.  458.  464. 

{a)  By  17.  Car.  a.  c.  8,  adminiltraCqr    c.3.  the  huiband  oixftm  fa^^irt  fliaa  but 
/r  b9mi\  mom  may  fue  a  felnjadai  upon  a    adminiftration, 

'  judgment  m  •utn  droit.-^By  29.  Car.  2. 

caii  3*  Stroud  aj^ai?ifi  Hofkins. 

Ths  fug<?cAioii  PROHIBITION  upon  t\\e2.Edw.6.  c.  15,  Bccaufe  he  fuc* 
oidaiiH'd  by  X  f^^  tithcs  of  heath  and  barren  ground  within  fevcn  years  after 
u  ^  fuin  "^  rl'  ^'^^  improvement.  The  defendant  pleads  the  50.  -feV/tw.  3.  c.  4.  and 
lfhi^i»^"rwu\be  ^^^^^  «^t  another  time  a  prohibition  was  granted,  and  confultation 
p.ovcd'by  wit-  thereupon,  therefore  he  fhall  not  now  have  another  prohibition. 
nclfrs  whtrc  it  It  was  fhcwn  that  the  confultation  was  not  upon  the  fubflance  of 
ismaneroffaa;  ^jj^  prohibition,  but  becaufe  he  did  not  prove  by  two  witnefles  tlio 
iiZ  be  Iwai^^  fugvcflion  within  the  fix  months.  And  it  was  tliereupon  de- 
lor  that  defea,    murred. 

another  ^.9^1^-      YuE  FIRST  Qj'F.sTioN  was,  Whether  by  the  ftatute  the  fug- 
f rVnied^  ^        gcftion  ought  to  be  proved  by  witnelTes  ? — And  it  was  resolved, 
\  tliat  it  ought,  bccaufe  it  is  a  mere  matter  in  faft  ;  and  the  fuggcf- 

frtncs  2-?.  ^'^"  ought  to  be  proved  by  the  intention  of  the  ftatute,  as  well  as  a 
Yclv.'ioi.  119,  prefcription  r/r  wodo  dccimandi^  ora  difchargeof  tithes,  or  ^ny  other 
2.  Show.  02.       fuch  fuggcflion. 

s!i*k  *  ^  ^  Secondly,  It  was  refolvcd,  that  the  confultation  being  granted 

2.  ini>.'662.  for  not  proving  the  fuggeftion  by  two  witnefTcs,  according  to  the 
Co  1:1 7.  73^.  -y.'  Edw,  6.  c.  13.  and  not  upon  the  fubftance  of  the  fuggettioii  for 
Miu.r,  1,17-  want  qf  its  verity,  or  for  the  infutBciencv  thereof,  it  Is  not  witliin 
P(.»)*^' o^^*  the  50.  Edm.  3.  c.  4.;  for  that  is  intencfed  where  confultation  is 
Jioh/a86.  granted  upon  the  fubftance  of  the  fuggeftion  being  proved  to  be 
4.  Co.n.  Dig.  infalhcient  in  verdift  or  nonfuit  after  evidence,  and  not  where  it 
5'^  5'^  is  granted  for  the  infufficicncv  of  the  form  of  the  fuggeftion,  or  in 

4.Bac.  Abr.  the  proceeding  thereupon.  Wherefore  it  was  adjudged  for  the 
ctwpVf-A.       plaintiff;  efpecially  as  this  cafe  is,  fpr  that  it  is  a  collateral  caufc 

out  of  tile  fuggeftion',  ^nd  no  caufe  of  CQnfuUi^tion  at  the  time  of 

the  ftatute  made, 
-•     ..       -1  •  Sir 
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•William  Courtney  J^j/«y?  Sir  Richard  Greenville,  Knight,     ^a»«  4- 

RRORto  rcvcrfc  a  judgment  in  the  common  picas  in  debt,  indebtonbond^ 
The  phuntifFdccltrcd,  That  the  defendant,  i8  Afar.^Car.  i.  J^r'^j*/. 
Lnowl^ged  himfclf  bound  to  the  faid  Sir  Richard  Greenvilic  in  gatiriSmi%^\6^i 
9  hundml  and  eighty  pounds,  /o/tvWirm  upon  requell,  ct  profert  «fttr  oytr  hy  a 
in  cuTM  feriptum  pr^tstiilum  quod  dekitumpritdulutn  in  forma  prar*  yiUK^^^uUfoU 
fa  Ujiatur^  cujus  dot.  tjl  ttidem  die  et  anno.  "  a^'j'l*"f 

1  lie  defendant  demands  oyer  condtttomsfcnpti  obhgatorn  pr^^  p\ami\fr. 
Pii  which  being  read,  he  pleads  payment.  .PoU.  i88.  363. 

And  iilbe  was  joined  thereupon  ;  and  judgment  given  for  tlie  I'^.EJw^.pi,  , 
intiffl  8.//M.  7.PI.71, 

The  error  afl^g;ned  was,  Becaufe  lie  doth  not  declare  according  >^',co!t^'x, 
the  ufual  courfc,  ^id  per  feriptum  obligatorium  concejpt^   nor  any  8.  Co.  133.  b. 
iting  mentioned  m  the  former  part  of  the  declaration  :  fo  it  3;  l^v.a34. 
Cb  not  appear  to  the  Court  that  there  was   any  writing  obli-  ^^  ?*'*•  737- 
Bory  ;  and  thatbeiEig  faulty  in  lubdance,  no  plea  or  vcrdidl  may  |^„^]  1667^*^' 
ikcitgood.  6.  Mod.  306. 

But  ALL  THE  Court  were  of  opinion,  becaufe  he  fliewed  the  ^'*«' 463' 
iting,  whereby  he  demands  the  debt,  and  the  defendant  by  hi*  ^.^com.  »i\. 
a  (hews  that  it  is  an  obligation  with  a  condition,  and  ilTue  is  39. 244. 
:en  thereupon,  and  found   for  the  plaintiff,  that  the  declaration 
;ood  enough  ;  atleail  it  appears  to  the  Court,  tltat  thcplainrifF 
th  a  juft  debt,  and  good  caufe  to  recover.     Wherefore  the  judg- 
:nt  is  good,  and  was  affirmed. 

Gray  agaifift  Fielder.  Ca$c  5. 

\EBT  on  a  bond  afligned  by  comniilfioncrs  of  banknipfs,  and  indcbtonabor.i* 
'  doth  not  fhew  the  obligation ;  wherefore  it  was  demurred. —  affigncdbyaim. 
It  becaufe  he  comes  in  by  ad  in  law,  and  hath  no  fiieans  toob-  ^.nk^^*)^!-.. 
in  the  obligation,  it  was  adjudoed  to  Ix-good  enough.  with-y^j,/ijnoinc.." 
itihewing  it  in  court;  as  tenant  by  rtatute merchant,  or  tenant  ccir^ry. 
dower,  ihall  h*ve  advantage  of  a  rent-charge  without  Ihcvving  *'*>«. 441. 

«dccJ.  5.  Co.  75. 

0.C0.94.     Cro.  Jac.  109.  317.   Co.  Lic.aic.    3,  Wilf.  3.    DQWgI.4.   notc(i).  i.  Tciro  Rep.  149. 

And  fee  1^.  fc  17.  Car.  2.  c.  8.  and  4.  &  5.  Ann.  c.  1 6.     PgA.  442,. 

The  Cafe  of  Sir  Miles  Hobert  and  William  Stroiul,  Ifq.       Cas*  6. 

[HE  ATTORNEY-GENERAL  exhibited  two  fevcral  infor-  F.vtry  place 

mations,  the  one  againft  lyiUiam  Stroud^  Kfr^,  the  other  againli  wheiea  pcrfi)« 
hAftks  Hobert,  knight.     TIk  charge  againft  both  of  them  therein  j'l/ili^^lyt'/ 
«  for  fevcral  efcapes  out  of  the  prifon  of  the  Ciatchoufe.   They  p.ifon  ;  but  if  a 
oth  pleaded  not  guilty,  and   their  cafes  appeared  to  be  as  fol-  pcifon  becum- 

f^g^J^  I  "  mitted  ro  a  par* 

ticular  place, 
The  faid  JVilliam  Stroud  and  Sir  AltUs  Hobert  were,  by  the  king's  »nd  inftead  of 
WDand.  committed  to  prifon  for  inifdemcanor  alledcjed  aeainft  confiacmcnt 

.        I    ,  •        I       1         r       r  -.  *i       I   iL  r       within  tlic  wjIIs 

cm  in  their  carnage  m  the  houfe  oi  commons  at  the  lalt  pai ha-  ^^^^  ^^  ^^^^^  ,j^ 
|fk«iadiAcdf4BrtheiiHrJeineanour,aUtiou3h  he  hadthtf  saoler^&permiilioQ.  Foit.25i«  Ante,  14.  XS2. 

ment. 
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Sn  MtLM     tnent.    Afterwtrds,  in  Trinity  Tirm^  6.  Car.  i.  both  of  them  being 
-lioBBRT  and   jjy  order  of  this  court,  and  by  a  warrant  fi  om  the  attoruey-fcneral, 
StbovMcasc.  ^^  ^  removed  to  the  Gatchoufe,  the  warden  of  the  AlltjUljea 
'  (where  they  were  before  imprifoncd)  fent  the  faid  ArMw^tothe 
iMtMru^i^'  keeper  of  the  Gatehoufe,  Who  received  him  into  his  houfc,  lately 
3  J^?44?a'.     l>uiit,  and  adjoining  to  the  prifon  of  the  Gatehoufe,  but  being  no 
Moorii57.a99«  part  thereof ;  after  which  receipt  the  fame  ni^ht  he  licenfed  the 
s.  Mod.  1 16.     uid  Stroud  to  go  with  his  keeper  to  his  chamber  in  GrayU^Inn^  and 
*Tiw!kf  p  c  **^  ^^  refide.     Sir  Mks  Hobert  was  alfo  by  the  (aid  warden  cf 
Jjr*™  loK  ^^^  Moi/halfea  delivered  to  the  keeper  of  the  Gatehoufe  ;  but  being 
|.  Gma.  big. '  fick  and  abiding  at  his  chamber  in  FUet-Jheet^  he  could  not  be  le- 
179-  sV4«        moved  to  the  prifon  of  the  Gatehoufe,  but  there  condfiued  widi 
his  keeper  alfo.    Afterwards  the  ficknefs  increafing in  Lomlon^  ther 
(with  tne  licence  of  the  keeper  of  tlie  Gatehoufe,  as  it  was  proved) 
retired  with  their  under-keepers  to  their  feveral  hbufes  in  the , 
country  for  the  fpace  of  fix  weeks,  until  Michaelmas  Term  then 
next  following,  when,  by  direction  of  the  faid  keeper,  they  retumd 
to  his  boufe.    But  in  all  that  fpace  it  could  not  be  proved  thtf : 
they  ever  were  in  any  part  of  the  old  prifon  of  tlie  Gatehool^^ 
but  in  the  new  building  thereto  adjoining,  unlefs  when  they  oitf 
withdrew  thcmfelves  to  a  clofe-ftool  which  was  placed  neartotbs 
parlour,  and  was  part  of  the  old  prifon  of  the  Gatehoufe.    Tbtf' 
evidence  was  given  to  both  the  faid  juries,  and  both  of  them  re-' 
turned  their  verdi As  feverally,  that  they  were  iro/ j^M/7/yaccordingto 
fhe  informations  exhibited  againll  them. 

And  in  this  cafe  it  was  debated  at  the  bar  and  bench,  Whether. 
by  this  their  receipt  and  continuance  in  the  new  houfe  only,  il« 
maybe  faid  that  they  ever  had  been  iniprifoned? 

And  THE  Judges  held,  that  their  voluntary  retirement  to  the 

JL  ifo.  clofe-ftool  made  them  to  be  prifoners.  They  rcfolved,  that  in  thb 

and  all  other  cafes,  although  a  prifoncr  departs  from  prifon  with, 

his  keeper's  licence,  yet  it  is  an  offence  as  well  punifhabie  in  the 

Erifoneras  in  the  keeper.     And  Calthrop  made  tliis difference  \ 
etwixt  breach  of  prifon  and  efcape  :  the  iirftis  againft  thegaoler'r  - 
will,  the  other  is  with  his  confent,  but  in  both  the  prifoner  is  pu- 
nifhabie :  wbereunto  the  whole  Court  agreed.  J 

The  court  of        It  WAS  ALSO  RESOLVED,  that  the  prifon  of  the  kine's  bench  1 
king*!  bench     is  not  any  local  prifon  confined  only  to  one  place,  and  that  everj  1 
Ruy,  by  rule  of  place  where  any  perfon  is  reftrained  of  his  liberty  is  a  prifon  ;  as  if 
STf^^'^thc  ^^5  *^^  fanftuary  and  depart  thence,  he  fhall  be  faid  to  break 

Court  u  be  in  prifon. 

Siy  part  of  £n- 

eUnd.       Poft.  4(6.-1.  Roll.  Abr.  Sio.       Strange,  678.  817.  843.       See   17.  Gn.  t*    c.  i;* 

Iror  (be  prefeni  boundvies  of  the  rules  of  the  kill's  bioch  prifon,  fee  3.  Term  Rvp.  583,  584. 
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Eafter  Term^ 

7^  Car.  I.    In  the  King's  Bench* 

Sir  Kichohs  Hyde,  Knt.  Chief  Juftice. 
Sir  William  Jones,  Knt.  T 

-Sir  James  Whitlock,  Knt.  UHftices. 

Sir  George  Croke,  Knt.  j 

Sir  Robert  Heath,  Knt.  Attorney  Genera!. 
Sir  Richard  Sheldon,  Knt.  Solicitor  Generah 


Memorandum.  ^^^ 

N  this  Term  Sir  George  Vernon,  one  of  the  Barons  of  the  Mr.  Baron  Ver.. 
exchequer,  was  made  Puifnc  Juftice  of  the  common  pleas,  in  nonmadeP«t/itf 
'  place    of    Sir  Humphrey   Davenport,   who  was   made  Judge  of  c^md- 
ief  Baron  of  the  exchequer  in  Hilary  Term  laft  paft;  and  James  ^  P*««>  «<* 
ESTON,  of  the  Inner  Temple^  was,  by  writ  returnable  menfa  Pafchitf  JJjipJr/^J^** 
At  a  Serjeant,  he  appearing  in  chancery  quarto  die  poji  of  the  re-  chief  Baron.-^ 
n,  being  Tburfday ;  and  the  Monday  following,  before  all  the  Mr.  Serjeant 
dices  of  the  king's  bench  and  common  pleas  and  Barons  of  the  Weftoa  called* 
:hequer  (nonebeineabfent),  aflembledat  Serjeants-Inn^  m  Fleet'' 
yr,  performed  the  iolemnity,  reciting  his  count,  and  his  robes 
re  mere  put  on  ;  and  he  made  his  feaft  in  Serjeants-Inn  for  the 
fticesand  Serjeants  and  the  king's  learned  Counfel,  and  gave  rings, 
:ording  to  the  ufual  manner,  afterward,  with  this  infcription, 
^ervus  Regi^ferviens  Legi\^  and  within  two  days  was  maae  one 
the  barons  of  the  exchequer. 

Flowers*  Cafe.  Cas«>2, 

CTION  UPON  THE  CASE.    Whereas  fhe  was  a  midwife,  Anadionte 
^  and  bad  ufed  that  art  for  divers  years,  and  bv  that  means  gained  f™"  f»y'ng  ^  « 
ich  maintenance  for  herfelf  and  familv ;    that  the  defendant,  Th*^/'*  *!I^"/ 
ring  communication  of  her  and  her profcflion,  fpakc  thefc  words  <«  fJ^^hJI^^anc 
the  plaintiiF,  *•  Many  have  pcriflied  tor  her  want  of  (kill." — And  m  of  ikiU." 
er  verdiA,  being  moved  in  arreft  of  judgment,  that  thefc  words  Hetiey,  ^\. 
St  not  aftionablc,  it  was  adjudged  for  the  plaintiiF,  for  ihc  hath  Cro.  jac  30^ 
iroiitable  gain  by  that  funftion  ;  and  therefore  thofc  words  may  ^'  l^y«  M«o.. 
prejudicial.  ^°:iP-*75- 

^    ^  >.  Term  Rep, 

no. 

Helier  againft  Hundred  de  Benhmft.  Caie  3. 

Eafttr  Term,  6.  Car.  i.     Roll  233.    Berh. 
^CTION  upon  the  ftatute  of  IVniton^  13.  Edw.  l.    ft.  2.   ch.  i.  The  examlna. 
for  that  he  was  robbed  of  feventy  pounds,  and  made  hue  and  ^»on  «pon  ^^\ 
U  and  amends  was  not  made,  nor  any  of  the  robbers  taken  :  and  ^  ^/^  ^l  ^^l 
Bnts  open  tlic  ftatute  of  IVintony  and  that  he  took  his  oath  before  fn'cafe  of  hue  ' 
CHPi  may  be  ttken  by  a  joAlce  i/  the  cuuncy,  though  he  Ss  not  im  the  county  at  the  time  of  raking 
^hhMmdMifitriMt  ^€i.     Jonct,  a39.     l.  Roll.  Abr.  53S.     LeoQ,  32i«    Sid.  209.    Bull.  N.P.  iS(. 
^Wi.477.    Doujl.  465. 

J9hn 
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HiLitt        John  Saunders^  jufticc  of  tlic  peace  within  the  faid  county  of  J 
agaimft       ^^  inhAiting  witliin  the  hunfdred,  \vithin  twenty  clays'bcfo 
Bimiiiirst!*   writ  brought  that  he  was  robbed,  and  did  not  know  any  of  tb) 
ties,  according  to  the  27.  Eliz.  c.  13.  ^ 

Upon  not  guilty  pleaded,  a  fpecial  verdict  Wats  fouiid  as  f( 
plaintiff  according  to  the  declaration;  and  farther,  that  '*hc 
"  his  oath  before  the  faid  JohH  SaHndert-^  jufticc  of  the  peace- 
<^  faid  county,  and  inhabiting  in  die  faid  hundred,  at  his  ch; 
•*  in  the  Middle  Temple^  London  ;"  and  fo  concludes^  iT  up< 
the  matter  the  Court  (hould  adjudge  for  the  plaintiff^  they  iii 
the  plaintiff;  and  if,  ficc.  for  tJle  defendant. 

The  main  quellion  was.  Whether  tliis  exktninatJoh  and 
was  tdinQii  fecutidumformam  ftatuti  ? 

This  matter  being  argued  at  the  bar,  it  was  alledged  by  tl 

fendant's  counfel,  that  a  juftice  of  peace  hath  only  his  jutifd 

within  the  county  where  he  is  a  juftice  of  the  peace,  and  ms 

dfewhere  excrcife  his  jurifdiftion ;  and  this  examination 

•.  juftice  of  the  peace  of  the  co'unty  where  the  f^Smt  feft  was 

The  27.  Eli%.  c.  18.  appoints  the  oath  and  exarAination  to  be 

W  ••Hiwk.    by  juftices  of  the  county  inhabiting  in  or  near  the  hnndrci 

faue/c"!'    and  what  he  doth  out  of  the  county  is  coram  non  judice :  ai 

»!HiteP.C.5i.  ^^^^  purpofe  weie cited  13.  Edw.  4.  p'l.  9.  and  Piowd.  ^2;  Plat\ 

'    '  tliat  a  juftice  of  i>eacc  cannot  exercifc  his  jurifdlftioil  out  • 

county,  to  commit  any  felon. 

The  Court  wiU      ^ut  LiTTLETON  and  GrimsTon,  for  the  plami'iff^  movec 

^J^ul^tt^^   this  verdift  finding,  that  he  took  the  examination  according 

lo^d  bJT  a"^     form  of  tlie  ftatute,  and  fo  a  general  verdift  at  the  iirft,  the  hi 

jury,  although    after  this  fpecial  matter,  is  not  to  purpofe;  as  the  cafe  of  5/r 

ihcy  firftfind  a   ^^^  Heywardy  j^fumpJUy  the  jury  find  a  general  vcrdidt  accc 

fcwdin'''i»  the  ^^  ^^^  ^*^"^»  ^"^  ^  fpecial  matter  againft   it,  the  laft  is  void. 

Muc!  '"*  *       '^^^  Court  took  not  any  regard  to  this  reafon ;  for  the  mai 

Ante,  76.  law  being  found,  the  Court  ihall  adjudge  according  to  it. 

Hob.  53.   Cro.  Eliz.  459. 4S1.    Cro.  Jic.  55.    Dytr,  1:5.  370.    ».  Roll.  Ab.6c;5.     f.TcrinR 

a.  Term   Rep.  666. 

A  juftice  of  the      SECONDLY,  1  hey  moved  for  the  matter,  that  tlie  examii 
«ttrdftanyV-  ^^  ^^'^  taken  in  London \  for  the  ftatute  doth  not  appoint 
riftli^i'm  cr  do  Aiall  be  taken  in  the  county,  but  by  a  juftice  of  the  peace 
wyjuMciAiaa    county  inhabiting  in  or  near  the  hundred,  &c.  and  that  1 
out  of  the  bo-    twentv  days  before  the  writ  brought,  bccaufe  he  will  bv  ii 
to^htdTlHru  ^^^^^^  ^  moTt  careful  in  the  examining,  he  being  partaker 
appoimed.         burthen,  if  it  Ihould  be  recovered  againft  the  hundred  ;  and 
DaHon,  c.  14.    to  examine  as  well  concerning  the  robberv,  as  whcihcr  he  1 
■•Hale,  581.      any  of  the  pcribns  who  robbed  him.     And  they  faid,  that  ol 
matters,  in  whatfoevcr  place  he  be,  he  may  take  cognizant 
examination  ;  and  thst  they  liad  fecn  a  report,  8.  Jac.  1, 
juftice  of  peace  taking  a  recognizance  out  ofthccountVj 
good  enough  :  for  which,  &c. 

And  it  being  moved  again,  all  the  Justices  agreed,  t 
is  faid  to  be  a  juftice  of  peace  inhabiting  in  the  hundred, 
his  wife«  family,  and  himfeit^  are  n(\iMy  commsrantj  although 
Term  time  he  be  at  London. 

But  HyDF,C/v5ir7ii/?irr,andWHiTLOCK,conceivedatfiri 
the  examinations  cannot  be  taken  out  of  thecounty,  becaufc  it 
j^*}  See  J.  Ceo.  i.  e.7.  f.  11. 
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dj£tion  where  he  is  juftice  of  peace,  for  their  jurifdiftion       MtLiKR 
but  juftices  of  the  king's  bench  may  take  fuch  exami-  hui1'oii'*d  or 
cxcrcife  jurifdi£tion  in  any  place,  for  their  authority  is    BENHuRtr. 
lid  compared  it  to  the  Cafe  where  two  juftices  of  peace,      «    k      « 
[8.  Eliz.  c.  4.  fet  down  an  order  for  the  keeping  of  a  ]' ^J^ 
cannot  be  done  by  them  out  of  the  county  ;  alfo  by  3  luc.  Abr. 
.  c,  4.  of  Labourers,  orders  of  juftices  of  peace  ought  to  394- 
1  which  are  inhabitants  in  the  county,  and  when  they  ?•  rc»»nR«p« 
:ounty,  and  iiot  to  be  made  by  them  out  of  the  fame:  3^«3o<** 
DFC  bccaufe  it  was  taken  out  of  the  county,  they  held  it 

:es  and  Myself  conceived,  that  this  examination  and  Butajufliccof 

)ugh  found  to  be  taken  in  London^  he  being  a  juftice  of  ^^e  peace  m^ 

lie  faid  county,  and  inhabiting  in  the  hundred,  is  a  per-  "^1*  "l?^ 
.      fi  •'       .  ii»/-i  1  *  examination 

the  ftatutc  appoints  and  authoriteth  to  take  cxamnia-  out  of  his  bo- 

1  that  being  taken  by  him  who  by  intendment  will  have  rough orcoumy 
to  the  examination,  becaufe  himfelf  may  be  liable  to  relating  to  an 
e  charge,  it  is  not  material  where  it  is  taken.     And  it  J^fo^***'**^ 
aft  of  exercifingjurifdiftion,  but  rather  adireftion  that  a^oVjar^-** 
and  examination  (hall  be  taken  before  fuch  a  pcrfon ;  diaion. 
re  appointed  that  fuch  an  oath  ftiall  be  taken  befo^^re  fome 
judge  inhabiting  within  the  hundred,  that  is  not  any  CaWecoti'i 
urifdiftion,  but  a  defcription  of  the  perfon  before  whom  ^*^<^'»  'Sa- 
nation Ihall  be  taken,  and  which  may  be  as  well  taken  \J^^^  *^'. 
ler  place  as  in  the  county ;  and  therefore  it  was  faid,  DouVuyfi. 
is  difference  where  a  juftice  of  peace  doth  an  aft  to  com» 
jr  to  perform,  as  to  imprifon  any  for  non -performance, 
mand  one  for  any  offence  to  be  imprifoned  •,  fuch  aft$ 
done  in  any  place  but  where  his  jurifdiftion  extends : 
n  ufual  courfe  for  juftices  of  peace  to  take  informations 
'enders  in  any  place  out  of  the  county,  to  prove  offences 
iiity  where  they  are  committed  ;  and  lometimes  they  take  * 

icc  to  profecute,  and  fuch  recognizances  taken  out  of 
y  by  voluntary  allent  of  the  parties  bind  well  enough, 
lual  ;  but  they  cannot  compel  any  out  of  the  county  to 
a  recognizance,  for  they  cannot  ufe  coercive  power  out 
mty.  Whereupon  the  Court  would  advife. 
irds  this  Cafe  being  propounded  at  the  table  in  Serjeants^ 
E  Chief  Baron,  and  to  Baron  Den  ham,  Baron  Tret 
RON  Weston,  and  to  Justice  Harvey,  and./  pro- 
it  to  Justice  Hutton,  they  all,  after  advice,  agreed, 
examination  taken  in  London  by  a  juftice  of  peace  of  the 
ihabiting  in  the  hundred,  though  at  that  time  he  were 
t  county,  was  good  enough  ;  and  Justice  Whitlock 
3  agreed  thereto,  becaufe  it  was  not  an  aft  of  jurifdiftion, 
matter  of  examination  to  enable  the  plaintiff  to  his  ac? 
'hereupon  aften^'ards,  by  the  afTent  of  Hyde,  Chief  Juf'^ 
mcnt  was  given  for  the  plaintiff. 

47'  -4^  P^'  ^^'  juftices  of  aflifc  take  verdifts  in  other 
I,  Hen.  6.  pL  3.  diftrefs  may  be  driven  into  another  county, 
d  in  the  27.  Eiiz.  in  the  common  pleas,  in  the  Cafe  of 
^  Barms  J  a  bifhop  of  Ireland^  being  in  England^  com- 
fflinift  ration  of  the  goods  of  one  who  died  intcftate  within 
!b  itL  Ireland^  and  adjudged  good.. 
4»!  ?  f\gN^n 
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Caii  4.  Flower  againft  Elgar. 

An  wdiia  ^ue-  A  UDITA  QUERELA.  Upon  demurrer  the  Cafe  wa 
nin  lUs  againft  -^^  rccovcrs  ill  debt,  and  takes  execution  by  eUgit-i  whc 
a  plaintiff  en  the  defendant's  lands  were  extended^  and  after  afligned  over, 
lud  ment  al*  <^^"veycd  from  one  to  another  into  fcvcral  hands  ;  and  aft 
tboogh  he  ha'a  the  plaintiff  in  tlic  aftion  rclcafed  all  fuch  judgment  and 
taken  cxeeation  tions  ;  and  now  the  defendant  brings  an  audita  tiuerela : 
by  iUptf  and    this  matter  was  (hewn  in  the  writ. 

tfflgned  it  over. 

"^Thereupon  it  was  demurred,  Becaufc  the  writ  is  brought 
vRiu-Ab  if !  ^^^^  ^"^^  plaintiff,  who  did  recover,  where  he  hjid  difmiffc 
».R'^ir!Ab.40i.  ^^If  of  ^11 1^^^  iiitcrefl  of  the  extent^  and  it  ought  to  ha^ 
I.  Vein,  50,      brought  againft  the  ajfignu  of  the  extent. 

But,  notwithftanding,  the  Court  adjudged,  that  th< 
querela  was  well  brought ;  for  he  being  party  to  the  judgin 
releafe  hath  difcharged  the  judgment. 


£^s^  j^  Fawkener  againft  Bellingham. 

^nte^  Page  80. 

^hefUtute        TERROR  to  reverfe  a  judgment  in  the  common  pleas, 
i.E./v.6.fl,  T4,  '*-'  gued  divers  times  at  the  bar ;  and  now  this  Term  at  tlic 
which  givw  aiJ  the  error  afligned  in  point  of  law. 
chantrick, rt:nts»        »  ••     1       »    n-  rr  t  x»r 

4fc.  which  All  the  Juliices,  vi%.  Hyde,  Jones,  Whitlock,  an 

within  five  SELF,  argued  in  one  day,  and  delivered  our  opinions  in 
years  had  been  that  this  judgment  is  erroneouB,  and  ought  to  be  reverfed  ; 
|Mid  for  the  ^j|  conceived,  it  was  the  fame  rent  as  before,  and  not  a  n 
wnance*or**"  bpgun  by  the  ftatute,  but  changed  by  operation  of  law  froi: 
priefts,  to  the  fervice  to  a  rent  feck  :  nor  is  it  a  new  rent  given  by  the 
king.  maUq^  becaufc  it  doth  not  appoint  any  certainty  of  rent,  but  ref< 
ffio  aheiMion  in  f^^h  a  rent  as  the  lords  thereof  had  before,  they  yet  fha! 
the  nature  of       r     \    •  .•*       r     1    •        /l   - 

Wrfrr^fi,  and     ^^^'^  HI  quantity,  fuch  HI  cftatc- 

ihejf  are  ihcip-  JoNEs  faid,  that  if  he  had  recovered  this  rent  before  th( 
!!^hi"th^n'^^'  ^"  anaffife,  and  after  the  ftatute  had  been  diffeifed  again,  he 
mitaeion  of '     b*^^  bad  a  re-difleilin,  whigh  IhewJj  that  it  is  the  fame  rent. 

Ji.  W«i.8.  c,  2.      fidt  S.  C.  anftr,  So.       Het!.  26.  36.  44.       Jtncs,  233.       Co.  Lit.  268, 
i.RoU.  50.     8.  Co.  64.  b.     J.  L3V,  11.     I.  Verii.j95. 

The  ftatute  of        And  JoNEs  and  Hyni?  conceived,  if  rent  be  given  by 

kmltations  may  tutc,  and  no  limitation  of  a  diftrefs  therein,  it  is  a  rent  ft 

**lw?^for*"     ^^^^^^  C4:inot  be  a  diftrefs  for  that  rent:  but   here  it  is  agi 

rl^Tfcrvice  *      cvcry  part,  that  to  this  rent  there  belongs  a  diftrefs ;  and  th( 

created  by         is,becaufe  a  diftrefs  b<?long^d  to  this  rent  before,  fo  being  c 

ftatute.  the  diftrefs  belongs  to  it.    And  it  is  cxprefsly  within  the  lei 

Ante,  Si.  intent  of  the  ftatute,  that  no  avowry  fhall  be  made  for  ren 

Jones,  233.        there  hath  been  feifin  thereof  within  forty  years  ;  and  itd 

I.  Co.  64.         appear  bat  that  this  rent  might  be  loft,  for  want  of  feiiin, 

h'^^^T'^I'     the  I.  Ediv.b.  c.  14. :  and  as  the  32.  Hen.  8.  c  2.  bars  to 

*  '*  *  ^  *      unlcfs  he  hath  h.td  feifin  within  forty  years,  fo  the  i.  . 

c.  14.  doth  not  alter  it,  nor  give  more  liberty  thereto  than 

before  ;  and  thercfofc,  if  it  Thall  be  faid  to  be  rent  created 

ftatute,  it  ought  to  appear  by  t|iQ  ftatute  wl^t  tj^c  r^nt  i^  in 
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rhich  is  created  by  the  ftatute;  but  that  doth  not  appear,  and    Faiwcwir 
bercforc  it  is  the  lame  rent  which  was  before,  of  which  the  be-  ^^^^""^ 
inning  is  not  known,  whereof  fcifin  ought  to  have  been  witliin 
>rty  ypars. 

Jones  thereupon  put  this  cafe:    Lord  and  tenant  by  rents  and  The 3a,  Htm.  t. 
hrviccs  ;  if  the  tenant  by  licence  at  this  day  make  a  feoffment  by  j^jj^^^*  ^"J**" 
(uicnture,  to  hold  of  him  by  the  fame  ferviccs  as  he  holds  over;  be  pje^eu  to 
navowryfor  this  rent,  there  ought  to  be  feifin  within  forty  years,  «n avowry  for 
or  it  is  not  a  rent  of  certainty  newly  created,  but  refers  to  the  «  rent  under 
ncient  tenure,  which  ought  to  be  fliewn  and  feifin  proved;  but  *^^f*"?",^ 
f  he  cjeatc  a  rent  certain,  it  is  otherwife.    And  there  is  difference,  bjr*the^ame 
s  all  the  Juftices  held,  where  the  faving  is  of  all  the  rents,  for  rervices  at  tht 
hat  nibUcerti  impFicat^  and  where  it  is  a  faving  of  a  particular  rent  tenant  holds^ 
o  certain  perfons  ;  and  it  would  be  a  great  milthief  if  there'fhould  5.  c^^,  jy^^^ 
>c  fach  an  expofitioni  that  rents  gcnemlly  faved  by  the  ftatutes  518. 
hould  be  out  of  the  ftatute  of  limitation  :    wherefore  they  all  Moor,  31. 
tonduded  upon  the  point  in  law,  that  this  plea,  that  he  was  not 
feife4  within  forty  years,  &c.  was  good,  and  the  judgment  given 
Tor  tlie  defendant,  erroneous. 

Bpt  Whitlock  and  Hvde  conceived,  that  the  avowry  is  ill,  Where  It  oaiu 
becaufe  it  is  fa^d  that  uitimus  fie/by ter  was  feifed  of  the  land  holden  not  be  alltdged 
me  prefiytcratui^  whereas  none  can  be  feifed  in  jure  del  priefthoody  l^^lf."^  ^r* 
irhich  is  his  office,  but  injure  cantariar  only.     And  to  that  point  Utgralsi'lC 
the  other  Juftices  fpake  not;  but  upon  the  point  in  law  they  all  ought  to  be 
Igrced,  that  the  judgment  Ihould  be  reverfed,  jurt  csMfmriit. 

Aptr,  80. — :•  Lev.  6S.     i.  Vent.  «t3*    Plow.  503, 
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7.  Car.  !•    In  the  King's  Bench. 
Sir  Nicholas  Hyde,  Knf.  Chief  Jujiice. 

Sir  William  Jones,  Knt.  ") 

Sir  James  Whitlqck,  Knt.  [  Juftices, 

Sir  George  Crokc,  Knt.  J 

Sir  Robert  Heath,  Knt.  Attorney  General. 
Sir  Richard  Sheldon,  Knf.  Solicitor  General, 


0A<t  f  • 


Ward  a^ainft  Uncorn. 


An  award  that   TT^EBT  for  fcvcnty -two  pounds.     Whereas  the  plaintif 
the  parties  rhail    I      I  defendant,  29.  Dec,  6.  Car.  i.  fubmitted  to  an  award 
pxrcuie  mutual  J— ^  aftions,  fuits,  2^nd  demands  betwixt  them,  to  bp  arbit 

Stew  fait"  ^y  y-  ^'  ^"^  5"-  •^-  ^^  ^^^^  ^^^y  ™^^^  ^^^^  ^^^'■^  ^y  indcntur 
\nd  demand!  ^^^^  ^'^^  ^*  J^inuary  next  foIlo\ving  ;  and  (hews,  that  they, 
tefore  fuch  '  the  5.  y^/t.  by  indenture  made  their  award  upon  the  prpmifes, 
4^ day,  isj^ood,  thereby  ^warded  72I.  to  be  paid  by  the  defendant  to  the  plai 
h/AfV^//?  ^"^  ^^^^  ^^^^  ^^  ^^^^^  before  the  12.  January  following  fl 
f  he  date  cf  ihc '  make  a  releafe  from  one  to  another  of  all  aftions,  fuits,  an 
fuHmiffion  j  for  "lands,  before  the  28.  December  laft  paft ;  that  for  not  paying 
liOiannotbc  72I.  the  plaintiff  brings  this  aftion.  The  dcfend^^nt  pleac 
intended  th;it      Jcbct ;  and  fiunu  for  the  plaintiff. 

any  new  con- 

troverfy  arofe  Germyn  movcd  in  arrcft  of  judgment,  that  thi^  arbitra 

on  the  imcr-  is  void,  bccaufc  they  did  not  determine  all  controverfics  t 

vemng  day.  ^^^  ^f  (i^^  fubmiflion  ;  for  they  appoint  a  releafe  to  be  ms 

?.Koll.Abr.  24.  all  aftipns  and  demands  until  iht  ii.  December  \  fo  the  28 

Cro.  jac.  525.  cem^er  is  one  day  before,  and  there  might  divers  caufcs  of  a 

Vra  El*  %  -^^'^^  ^^^^^  ^'^^  ^^'  ^^<^^^^^^  i  ^^d  the  arbitrament  made  the  5 

858.          ^^*  nuary  recites,  that  aftions  and  controverfies  were  then  depeni 

a.  Mod.  227.  whcreforp  this  arhitfanicnt  was  void,  find  the  plaintiff  ough 

1.  Lev.  58,  jp  have  judgment. 

o*  Mod.  34, 

f .  fiaik.  75.  WfiirriRLD,  f  fo;;/fv7 ;  for  they  recite,  in  thcjr  award,  that 

j.  Cora.  Dig.     made  their  arbitrament  ^rft'/y«/i<^r/>r^;w^i ;  fo  it  fhall  not  be  int< 

3^<-  that  any  new  caufe  of  aftion  a;ofe  upon  the  faid  28.  December 

\^^^'^^^'      Jcfs   it  he  fpecially  fliewn.     And  when   they  fay  they  ma< 

Kyd  on  Award*,  award  dc  ct  fupfr  py/cm'ijjis,  jt  fhall  be  intended  that  tliey  ma 

}|j.  end  of  all  things  fubmitted  unto  them  fand  which  were  nt 

unto  them),  unlcfs  the  contrary  b^  fpecial|y  (hcyyn.     And  th 

-  Jcafc  fhall  difcharge  all  matters,  although  tl.cy  were  depend! 

fuit  the  29.  December^  bsing  the  day  of  lubinirfion,  they  arifir 

caufes  before:  and  for  that  he  relied  ijpon  Bafpok^s  Cafe^  8.  C 

9ind  cited  the  Catb  of  Borncs  v.  fSreenway  (^),  where  a  fubni 

made  the  4.  December  of  all  matters  and  controverfics  betwixt 

^nd  the  award  was  of  60I.  to  be  paid  in  fatisfaftion  of  all  1 

and  matters  until  the  3.  December^  and  fo  excludes  one  day  1 

U)  Cro.  Elij.  83«. 
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he  fubmiflion,  and  for  this  caufe  exception  taken  and  yet  ad-      ^^^\ 
udgcd  good  ;  for  it  (hall  be  intended  a  tonal  determination  of  all       H*''*'»fi 
aufcs,  and  there  (hall  not  be  fuppofed  that  any  caufe  did  newly        wcork. 
rife  the  3.  December^  unlefs  it  be  fpecially  Ihcwn :  fo  here,  &c* 
)r  which,  &c. 

All  the  Court  wai  of  thii  opinion ;  for  when  he  faith  they  Cro.  Jtc.  ^7!. 
ladc  an  award  dc  et  fuper  pnemijfis^  and  it  doth  not  appear  to  the  "<>**•  »?*^- 
lourt  by  any  fpecial  (hewing  that  there  is  any  caufe  newly  arifen  5^^'^'  ,'|]^'  '^^' 
pen  the  faid  28.  December,  the  Court  will  not  conceive  any ; 
icreforc  the  award  is  well  made,  efpecially  when  he  takes  iflTue, 
nt  nullum  talefecerunt  arbitrium^  or  nil  debet,  which  is  all  one  as 
lis  cafe  is.     Whereupon  a  rule  was  given,  that  judgment  Ihould 
c  entered  for  the  plaintiff,  unlefs  caufe  (hewn,  &c* 

Flower  againfi  Baldwin.  tt^ti. 

Hilary  Term,  4.  Car.  i.    Roll  6^7^ 

TRESPASS.  Upon  a  fpecial  verdi£k  the  cafe  was :  Oile  bargains  /^  bargtirt  tn<l 
and  fells  by  indenture  on  the  8.  July  20.  '^ac.  1.  The  deed  is  faie,  when  in- 
cknowledged  the  10!  July  before  a  mafter  in  chancery.  The  roiiad  within 
.  O&ober  following  the  bargainor  fu(Fers  a  judgment  in  tlie  com-  ^^  ^^  nrf^nihsi 
ion  pleas.  The  i8-  O^iober  the  indenture  is  inrolled  {a)  in  chan  •  J*],];^  ^^^^^^ 
CTY.  Ifluc  was  joined,  viz.  Whether  the  bargainor  was  feifcd  dw<j  O)  a$  to* 
n  tee  at  tlie  time  of  this  judgment  ?  avoid  incuov- 

LiTtLETON,  for  the  plaintiffs  argued,  that  the  indenture  being  ftrangcn;  /rrf 
Qrolled  fhall  have  relation  to  the  time  of  the  fealing  and  delivery  i^^rt^  H  it 
hereof,  and  make  the  bargainee  feifcd  ab  initio,  and  then  the  bar-  ?***'  "^^^"^  * 
funor  was  not  feifed  at  the  time  of  the  judgment ;  and  for  that  he  ^^tsdT^^he"^* 
tlied  upon  8.  Edw.  6.  Bro.  "  Inrollment  de  Faits,*^  9.  where  two  hargainor  b«f<»r« 
oiat-tenants,  the  one  bargains  and  fells  by  indenture,  the  other  it  i$  inrolled  ? 
lies  before   inrollment,  and  the  inrollment    is   within   tlie  fix  ^*^*  P^^-  s^Q* 
Donths,  the  moiety  only  (hall  pafs,  for  the  deed  intended  to  pafs  i.  i"^.  674. 
wit  the  moiety.     And  Co.  Lit.  147.  b.  If,  after  the  bargain  and  ^^'^'^  '^7- 
lie,  the  bargainor  and  bargainee  join  in  a  grant  of  a  rent  charge,  l>^^'  ^  ^ 
nd  the  deed  is  inrolled  within  (ix  months  {b),  it  is  the  grant  of  Moor,  7)6.  * 
be  bargainee,  and  confirmation  of  the  bargainor.     And  if  bargain  1.  Com.  Dig« 
ad  (ale  be  of  a  manor  and  an  advowfon  appendant,  and  the  54i* 
hirch  become  void  before  the  intollment,  the  inrollment  being  3^ Com.  Dig, 
rithin  the  fix  months,  the  bargainee  (hall  have  the  benefit  of  this  *  ^* 
lt(entation,  and  of  all  arrears  of  rents  incurred  before  tlie  in-  (^)2  inft.674» 
^ment,  it  being  within  the  fix  months.     So  if  a  bargainee  hath  6-  Co.  62. 
wife  and  dies,  and  afterward  the  deed  is  inroljed,  the  wife  (hall  ^^^'  ^^^' 
lire  dower,  as  it  was  refolved  for  the  wife  of  Baron  Frevill ;  and  silk? 4!*! 
bAc  Cafe  of  Gawtn  v,  Stacy  {c)  it  was  adjudged,  that  if  the  bar-  6.  Mod'.  'a6o, 
jdnee  giant  a  rent  o\it  of  the  land  before  inrollment^  and  after-  p^^     - 
Virds  it  is  inrolled)  the  grant  is  good.  °  •  5  9- 

*  ^  .  (c)  i.Roll.Rep. 

Cha&les  Jones,  for  the  defendant,  argued,  that  until  inroll-  424* 
M^  the  poileilion  and  freehold  continues  in  the  bargainor^  and  , 

odiing  devefts  out  of  him  ;   for  the  ftattite  27.  Hen.  8.  c.  16.  is  Po^«  *84.. 
VpK&k^  that  nothifi^  (hall  pafs  until  inrollment,  fo  that  until  the 
BdO^bent  be  remamed  feifed ;  then  the  inrollment  not  being 

(«)  Vth  »7.  Utf^  8.  c.  16.   and  i^.  Cir.  i.  c.  3* 

P  3  XlU\l\ 
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Flowcr 


LOWER       ^bc  \i.Oc!obery  and  the  judgment  being  the  g.O^oter,  and  the 


Biifc»wl|f. 


iffuc  betng>  Whether  he  were  fcifed  in  tee  the-  ninth  of  O^ober? 
upon  this  fpecial  verdift  the  iffue  is  found  for  the  defendant: 
which  is  the  rcafon,  in  HincTs  Cafe  (a),  that  if  a  bargainor  niikei 
feoffment  or  levy  a  fine  before  the  inrolhnent  to  the  bargainee  him* 
felf,  and  afterward  the  deed  is  inroUed,  the  bargainee  is  in  by  die 
fine  or  feoffment;  but  the  inrollment  fhall  take  away  all  incum- 
brances made  by  the  bargainor  himfelf  to  a  ftranger,  thai  they 
Ihall  not  prejudice  the  bargainee,  for  the  zncollment  hath  relation 
10  take  away  all  incumbrances. 

All  the  Court  agreed,  that  the  inrollment  of  the  deed  within 
the  fix  months  relates  to  the  fcaling  of  the  deed,  and  makes  the 
bargainee  in,  to  avoid  all  incumbrances  made  to  flrangers  after  thi 
fealing. 

Hob.  165.  B"^  Jokes,  *Jufucc^  conceived,  that  tn  ret  verltaic  the  bargainof 

fliall  be  faid  to  be  foifcd  always  until  the  inrollment,  and  nothinj 
pals  to  the  bargainee  until  the  inrollment;  for  it  is  fo  cxprcfsly 

i.Ifi(U  674,  appointed  by  the  ilitutc  ;  and  it  is  quafi  conditio  pracf dens ^  andunol 
it  be  performed  nothing  vcfls  in  the  bargainee.  And  he  cited  the 
Czk  of  Bellin:ham  v.  Jl/h/>j{lf)  that  if  a  bargainee  before  inrollment 

AtMt  100,  bargain  the  land  to  any  other,  and  after  the  iirfl  deed  is  inrolledf 
r  and  afterward  the  fecond  bargain  and  fale.  and  both  of  them  within 
the  fix  months,  the  fccond  bargain  and  falc  is  void,  becaufe  their 
was  nothing  in  him  at  the  time  of  the  bargain  and  fale.  And  there- 
fore He  and  Hyde,  Chief  Ji^/iice^  inclined  (as  tliis  Cafe  was,  ami 
the  ifTuc  joined  and  found;  for  the  defendant. 

But  /was  of  opinion,  that  when  the  inrollment  is  within  dit 
fix  months,  he  is  in  ah  initio,  and  the  fee  vefts  in  the  bargainee  rf 
initio;  for  the  ftatutc  of  27. //Iti.  8.  c.  16.  executes  the  pofleffioa 
to  the  ufe  :   but  that  is  Hopped  until  the  deed  be  inroUed  within 
the  fix  months,  and  wlien  the  deed  is  inrolled  itvefls  in  him« 
initio^  and  the  pofTeflion  is  expeftant  to  the  ufe  at  the  time  of  the 
fealing  of  the  deed  ;  and  until  the  deed  inrolled  the  bargainee  hadi 
ciedion  whether  he  will  take  it  by  the  deed  or  not ;  wlxich  is  tbi 
reafon,  tliat  if  he  himfelf  in  the  interim  take  an  eflatc  by  fcofFrocnt 
Sre  Sanders  on   or  fine,  he  himfelf  deftroys  the  ufe,  and  takes  by  conveyance  at  the 
ur«i«jdTnift$,  common  law  and  not  by  the  ufe  ;  but  when  he  himfelf  doth  no 
^^^'  aft  of  diflurbance,  and  the  inrollment  is  within  the  fix  months, 

it  fhall  relate  to  the  date  of  the  deeds  and  that  is  the  reafon  h^ 
fhall  have  all  rents  incurred  in  the.  mean  time,  and  the  benefit  of 
prefenting  to  churches  when  they  fall,  and  Ihall  be  faid  feifedtf^ 
initio  ;  and  then  the  bargainee  is  feifed  the  faid  ninth  day  ofO^obcf} 
being  the  day  of  the  judgment,  and  not  the  bargainor,  &c. 

The  Court,  thereupon,  would  further  advifc. 

(♦)  4.C0.  71,  ••  (*)  Cro.  Jac.  jx. 


Atfcf 
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Atkey  againjl  Heard.  CAJt  3. 

Y*ROVER  AND  CONVERSION  of  goods  of  the  inteftatcY  intrcverbynn 
^  The  time  of  the  convcrfioii  being  fuppofed  after  the  admini-  adminiftraior, 
bation  committed,  on  verdia  being  found  againft  the  plaintiff,  jf^  ^^^7,''^^^'^ 
hcqucftion  wrs.  Whether  the  plaintiff  fhould  pay  cofts  ?— And  // J"  he'fhaU 
!TWAS  RESOLVED,  that  thls  aftion,  being  grounded  upon  the  piycorts. 
mverjion  in  his  own  time,  and  not  in  the  time  of  the  inteftate,  Ante,  19. 
ras  as  his  own  proper  aftion  ;  vC^hereforc  he  fhould  pay  coils.         s.c.jon«,24i. 
.  Lennxf  6o.  375.     6.  Mod.  93.     2*  Com.  Di^.  549.  Cowp.  371.     S^dvidt  Cockerill  v.  Kynaitons 
•  Tcnn  Rq>.  177.  £«^«r,  31.  Geo,  3. 

Taylor  againft  Willes.  Case  4. 

Trinity  Term,  5.  Car,  i.     Roll  12O4. 

CRROR  upon  a  judgment  in  Exeter^  in  an  aftion  on  the  cafe  To  fcveril 
^  upon  an  ajjumpftt^  That  in  confideration  the  plaintiff  fVitUs  counts  in 
rould  deliver  two  hundred  and  a  quarter  of  woad,  the  defendant  ^/"'•M'  ^  '«* 
^ayhr  affumed  to  pay  as  much  as  it  fliould  be  rcafonabJy  worth  ;  iV]^^^]^^^^. 
ad  upon  anotlier  confideration  alTumed  to  do  another  a£t.    Taylor  genetai'iy  is 
leaded  non  affumpjit.     The  jury  find  quod  ajjumpjit^  and  affcfs  for  good, 
bunagcs  thirty-three  pounds  fix  fhillings  eight-pence,  to  be  ^^'^  2.  Roll.  Abr. 
tdyting^  if  by  law  it  may  be^  and  affcis  for  coils  fix  fhillings  eight-  675. 
woce.     The  judgment  given  was,   that  he  fhould  recover  the  Cro.  jac.  544. 
birty-thrce  pounds  fix  fhillings  eight-pence  for  damages  afleffed  ^^': 
)ythcjury,  and  thecofls;  upon  which  a  writ  of  error  was  brought.     ''^'  *  •^^^' 
Germyn,  /ir  the  plaintiff  in  the  writ  of  error,  aiTigned  for  er-  March.  100, 
or,  First,  That  the  verdift  is  ill,  Becaufe  they  find  generally 
\iiki affumpJit^VLtid,  do  not  divide  them,  being  fcvcral. — Scd  tion  alio- 
>a\ur:  for  if  they  were  upon  fevcral  promifcs,  yet ''  mn  affumpjil^* 
pnerally  is  good  ;  and  the  verdift  fo  general  is  good. 

Secondly,  Becaufe  it  wms  found,  that  tlic  damages  of  thirty-  in  npmp/i,  rr 
tbrec  pounds  fix  fhillings  eight-pence  are  to  be  paid  in  dyeing,  if  ihcjuiytindior 
bylaw  it  may  ht^-^Sed  non  allocatur  :  for  the  finding  the  affuntp/it  '^*  pja»niifft 
bgood  enough,  and.fo  was  the  afTeffing  damages  to  thirty-three  m4e»"*/J*if 
pounds  fix  (hillings  eight-pence;  but  that  which  is  found  after  is  «-/>niV/#ri« 
W>id;  and  the  judgment  omitting  that  which  was  void,  is  good  *'^7^i«^,** theft 
eaough.     The  judgment  was  therefore  affirmed.  words  fhaiib* 

^  *  .  rtjcacd  as  fur- 

Nage.     Ante,  76.  130.   174.— 1.  Roll.  Ah.  695.       Moor,  431.       I.  Leon.  92.      Cro.  Eliz.  480. 
>*Siood.  30S.     Saril,  112.     2.  Lev.  153.     Hob.  117.   5.  Bac.  Abr.  19S.    Dougl.  667. 

Mariot  againjl  Kinfman.  Cah  5. 

Mkhaclmas  Tgrm,  ^,  Car    I.     Roll ^2. 
rvEBT  upon  an  obligation.     The  defendant  demands  oyer  of  the  A  ♦;i7/madeby 
^  condition,  which  was,  Whfrf.as  he  had  taken  J,  S.  a  wi-  ^f*mecovert 
tew,  to  wife,  being  poffefTed  of  divers  goods,  if  he  fhould  permit  P^^^"*"'  ^^^ 
his  fiiid  wife  to  make  a  will,  and  to  difpofc  in  legacies  as  much  as  hu^and*«°for  ' 
Ike  would  not  exceeding  fifty  pounds,  and  pay  and  perform  what  that  purpofe, 
flttappointed,  fo  that  it  did  not  exceed  fifty  pounds,  that  then,  &c    will  bind  him 
:  The  defendant  pleads,  that  fhc  did  not  make  any  will  ""^J^  ''^^'^'"' 

fc.t•4•   Poft.376.  59f.— i.Mod.  iir,    «.  Mod.  171.     11.  Mod.  221.     1 2.  Mod.  2 S8.  Perk. 501* 
llte.tj.  i.Vcm,  i44«4oS.  a.Vern.2ft9.    Prcc.Ch.  44.  84.  2S5.    a.Wilf.Sa.    Stra.891.11xx. 
Uftaym.  ttu    9«<k«'^3S*   >•  Bac.  Abr.  4^*  and  the  Cafe^  there  cited,    a.  Cora.  Dig.  156.    ).  Term 

?4  TU 
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Martot  The  plaintiff  takes  iffue  thereupon  ;  and  it  was  fouildy  thatffie 

mgatnji        made  a  wi/Iy  and  thereby  difpofed  of  divers  legacies  net  exceeding 
Kinsman.     ^^^^  (^j^^  of  fifty  pounds  ;  but  that  Ihc  was  covert  at  ths  time  of  ite 
Cilb.Dcv.i«.   will  making,  &c. 

It  was  adjudged  for  the  plaintiff^  for  although  fhc,  b^inj 
Tifeme  covin  t^  could  not  in  law  be  permitted  to  make  a  will  to  dif 
pofe  of  any  goods  without  the  hu(band*s  ailent,  yet  it  is  a  will 
See  Stndert  on  within  the  intent  of  the  condition  ;  for  it  was  tlie  intent  of  the 
Tfuili,  531.  condition  that  Ihc  fliould  make  a  will  to  that  purpofc  notwith- 
{landing  the  coverture ;  and  if  is  but  her  appointment,  which  the 
hufband  by  his  obligation  is  bound  to  perform,  for  which  the  . 
finding  that  (he  was  a/tv/w  covert  is  not  material.  Whereupon  a  rule  : 
was  given,  that  judgment  lliouid  be  for  the  plaintiff^  unlefs  other 
matter  was  fhewn,  &c: 

Case  6,  Drake's  Cafe. 

The  court  of     pROHlBlTION   to  ftav  a  fuit  in  the  fpiritual  court  befoft 

^^r'^h'bitrf*^^^^^         the  commifTioncrs  cccldiaftical  for  alimony;  where  the  I'M  . 

{^jTtforaUmony  f^ppofcth  divcrs  particular  cruelties  ufed  upon  the  wife,  for  which 

Ai.te,  X14.        (he  was  enforced  to  depart ;  and  that  the  hulband  would  not  allow 

€ro  Tac    6      '^^^  ^"^  maintenance,  and  therefore  Ihc  fued  before  the  ccclefiaftical 

'  ^        commiifioners  for  maintenance, — And  becaufe  it  is  a  fuit  properly 

fuable  before  the  ordinary,   wherein  if  there  be  any  wrong,  the 

party  grieved  may  have  an  appeal ;  and  although  this  is  one  of  tbf 

articles  whereby  authority  is  given  them  by  thecommif&on  to  bear 

and  determine,  yet  becaufe  it  is  not  anv  of  the  caufes  which  arc 

within  the  1.  Eliz.  c.  i.  f.  18. (tf)  for  which  caufes  the  commiflion 

is  ordained,  the  Court  awarded  a  prohibition  ex  motiom  I^kmiuS' 

Tii  Hyde,  mUit'u.  • 

(a)  Rrpcalcd  16.  Car*  1.  c.  11.  f.  3. 

.  Cai:.  7.  Rockey  againft  Huggens. 

Trinity  Term,  4.  Car,  I.     Rc/I  j6^^ 

A  curtom  that    p' JECTMENT.    Upon  a  fpecial  verdift  the  Cafe  was,  A  copy* 
y^^py^^^^^^f^  holder  for  life  pretending  a  cuftom  in  a  manor»  that  he  gjaf 

d^'n  amfifcu"'  ^^^  dowu  and  fell  clms  growmg  upon  his  copyhold  ;  and  the  lorOf 
timber-trees  at  pretending  that  there  v^as  no  fuch  cuftom,  or,  if  there  were,  that 
pleafura  i«  un-  it  was  void  and  againft  law,  enters  for  a  forfeiture,  and  makes  the 
rcafonabic  and  j^afe  to  the  plaintiff:  the  copyholder  re-enters  ;  and  upon  not 
hlpi\vXr^'  g^i^^y  pleaded,  the  jury  found,  that  the  land  was  copyhold  for  life* 
tuftom  maybe  and  that  he  cut  down  elms,  being  timber-trees,  and  fold  them  i 
good  for  a  and  found  the  cuftom  of  the  manor  As  the  copyholder  pretends. 
hhl^i^t^a^^  ^^  And,  Whether  it  were  a  good  cuftom  or  not  ?  was  the  queftion. 
jone5, 245.  It  was  oftentimes  argued  at  the  bar  by  Germyn  and  BraMP- 

r.Rol!.Ab.56o.  sTON,  Serjeant Sy  for  the  plaintiff",  and  by  RoLLX  and  Charles 
650.  660.  Jokes  for  the  iie/endant. 

J  Co!  31!'  And  now  this  Term  AXt  the  CotJRT  refolvcd  for  the  plaintiff; 

iCro.  £112/292.  for  this  cuftom  found  is  a  void  and  unreafonable  cuftom,  and  not 
36ii  498.  allowable  by  law,  that  a  copyholder  for  life  .may  cut  down  and  fiJi 
Crb.  jae.  30.    timber-trecs.and  difpofc  of  themathispkafuTOi  forit  windtftrtic- 

f«  BoiA,  |0.      6.  Mod.  94*    2.  Coro«  Dtg.  5134  523.    Co.  Lit.  6».  an 
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don  of  the  inheritance,  and  againft  the  nature  of  a  copyholder  for  life.      Rocr  t  r 
8ut  peradventure  there  may  be  fuch  cuftom  for  a  copyholder  of       "S^^*"/ 
nheriunce,  that  being  only  to  the  prejudice  of  him  and  his  heirs  ;       "«•»•*'* 
nd  when  he  hath  quaji^xi  inheritance  in  the  copyliold,  he  hath  fo 
kewife  in  tlic  trees  growing  thereupon.   But  a  copyholder  for  life 
arh  but  a  particular  eftate  in  the  land,  and  fo  he  hath  in  the  trees ; 
id  it  is- unreafonable  that  he  fhould  cut  down,  fell,  and  dcftroy 
le  inheritance,  and  it  would  be  to  the  great  prejudice  of  thofe  who 
tcceeded,  for  tliey  ihould  not  have  to  mamtain  the  houfe  and 
le  plough. 

And  although  it  was  urged  at  the  bar,  that  it  being  found  to  be 
ic  cuftom,  the  Court  (hall  not  adjudge  it  ill  and  unreafonable, 
hen  it  may  have  reafonable  beginning  ;  for  as  ledee  for  life  may 
:  without  impeachment  of  waftc,  fo  it  may  be  here,  that  the  lord 
ranted  it  at  the  beginning  with  this  liberty,  and  the  lord  by  that 
leans  might  have  the  greater  fine  upon  the  granting  of  rlie  copy- 
old  ;  and  this  copyhold  being  by  intendment  always  jn  the  hands 
f  particular  tenants,  it  may  be  fuppofed  that  they  planted  and 
ourilhed  them,  and  therefore  Ihould  have  the  greater  liberty  to 
at  down  and  difpofc  of  them. 

But  TH£  Court  held,  that  thefe  reafons  will  not  maintain  this 
aftom  ;  for  leafe  for  life  or  years,  without  impeachment  of 
rafte,  ought  to  be  begun  by  deed,  and  without  deed  is  not  good : 
nd  it  is  againft  the  nature  of  the  eftate  of  a  copyholder,  that  he 
bould  do  ads  in  deftrudion  of  his  eftate ;  therefore  cuftoms  which 
oaintttn  tliem  Ihall  be  allowable,  but  not  e  converfo.  And  a  prc- 
«deat  was  Ihcwn  to  the  Court,  Powell  v.  Peacock  {a)y  where  fuch  (<«)Co.Cop.8<f, 
.cuftom  was  pleaded  in  trefpafs,  and  adjudged  it  was  not  good.        i.Koil./ib.  56;>. 

And  1  myfclf  have  feen  the  report  of  the  cafe  of  Rowles  v,  Mnf- 
m(^),upon  a  fpecial  verdiftin  an  ejeftment,  which  was  adjudged  (/»)  2.  Rolf. 
n Trinity  Term-,  lo.  Jac,  I.  where  the  cuftom  of  Bcaumniftcr  was  '^^^-  5^- 
hat  a  copyholder  for  life  might  nominate  his  fucceflbr,  and  fo  in  **  ^'^'^^'^' 
Wfctuum^  t^c.  that  fuch  a  copyholder  might  cut  down  and  fell  w^Ent.  44.0J 
imber-trees;  all  the  Juftices  argued,  that  where  fuch  a  copyholder 
btth  the  inheritance,  and  Where  his  fucceftbr  comes  in  by  his  no- 
Duoation  (whom  by  intendment  he  would  not  prejudice),  there 
Iich  a  cuftom  might  be  good.     But  they  all  agreed,  fuch  a  cuftom 
bra  copyholder  for  life  to  cut  down  and  fell  trees,  was  not  good  ; 
nd  thc^  there  cited  the  cafe  of  Powell  v.  Peacock  to  be  fo  adjudged, 
lod  to  be  good  law. — And  fo  all  thk  Court  here  held,  that 
tfcii  cuftom  found  is  void  and  unreafonable.     Whereupon  it  was 
adjudged    for   the  plaintiff.        Vide   14.   Edw.  3.    *'  Barr.*'  77. 
llMfn.J.  pl.40.     II.  Hen.  J. pLlJ^.     g.  Hen.    .  pl.4.'*  fFafi,'' ^g. 
(a)  Cro.  Jac.  29.     Jones,  245.  {b)  i.  Browiii.  132. 

Congham  Oj^ainft  King.  ^^»^  *• 

Hilary  Term,  6.  Car.  I.     Roll  114. 
fjOVENAlJfT  againft  the  defendant  as  aji^nee  of  an  ajfignee^  for  On  ademlfe  t» 
^  not  tepairine  of  an  houfe  let  inier  alia.  ^-  ^|  ^*!V** 

*  ®  ^  parcels  of  land 

Tlic  defendant  takes  iflue  upon  the  mean  aflignment  of  the  leafe  with  a  covenant 
Ud  in  the  declaration.  »"  ^^^  p«"  <>' 

^  thelefrce  tore* 

Ij^lf  Cbt  IdfteaiRgii  all  his  efhte  in  pared  of  the  land  demifcd,  and  the  affignee  do  not  repair  the  part 
fHhldB|pt4»  til*  Ofigilial  Idibr  maj  brinf  an  a^ion  on  the  covenant  againft  the  d{fifrnu  olOcv^  aJ}l^Ac«« 
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CoNCRAM  WkicHT,  after  verdift  for  the  plaiiidff,  took  divers  cxccpffoBl 
^aimft  tQ  ji,e  declaration  in  arreit  of  judgnftot,  that  the  plaintiff  (hewi 
^'*'®*  thcleafcto  be  to  J.S.  and  by  him  dcvifed  to  J.  Z>.  and  made 
S.c.  Jonc«,i45.  y.  N.  his  executor,  and  that  he  virtute  iegationis  entered  and  afJigned  ] 
rwft^R  5"-  to  IV.  S.  and  he  entered  and  affigned  one  houfe,  parcel  of  the  pie* 
DQUfi.i87-46r.  j^jf^^^  ^^  the  defendant,  who  entered  and  made  fpoil  in  aahallanifc 
i.Roii.Ab.:z3|.  chamber,  pared  of  the  demifed  preniifes,'&c.  One  exception  wai- 
*♦  4-  jkcaul'chc  Ihcws  that  the  devilee  entered  and  was  poflelled  twfttfi^ 

i^.Raym.Soo.  /^.^^,^^j;^.^^  and  doth  not  fay,  that  the  executor  MmtJtd.—Sedm 
allocatur  :  for  being  ailedged,  that  he  thereof  wa^  pofleiled  v/rftrtr 
legaiionhy  and  ilfue  being  taken  upon  a  collateral  matter,  it  ihallbe 
intended  that  he  entered  with  the  aflent  of  tlie  executor. 

fceovcfwnt,  a  Another  exception  was,  Bccaufe  the  breach  was  afligncd  in  fudt 
bic;«ch  ailigncd  an  houfc  parcel  prtemifforurrt,  and  doth  not  fay  pramifforum  pr^tJ^ 
^"ar^cd  of  ti^"'^  w//:'Vr7/.7r,  and  to  him  aliigned;  for  in  the  leafe  arc  divers  things  cfi 
^Zmifei,  it  ft^aii  ^epTcd,  and  it  may  be  that  this  is  parcel  of  the  things  exccptdj 
be inicndt^  ill  OF  not  paiccl  of  the  premifes  alligned.— 5r^  non  allocatur:  itit 
the  land!,  j;.  ffram'iffa  ihall  be  intended  pytedimijlJa  ct  ajfignaia^  and  (hall  not  bC 
ki>«/.  extended   to  any  lands  not  nunijja, 

o.  51.  a.  rjj.j^^  next  exception  allcvlgcd  was,  That  the  defendant  is  but^- 
Corenant  will  figncc  of  parcel  of  the  things  demrfed  ;  and  then  he  is  not  charge-^ 
lie  agtinrt  an  able  witli  tliis  Covenant,  no  more  than  the  aflignee  of  parcel  IhjiB 
^^^ivT^^Td  ^^  charged  in  debt  for  the  rent ;  but  tlie  aftion  lies  againft  the  firf 
mifcd.  ""^  *'  ^^fl^^»  ^5  '^  *s  held  IValkirn  Cafe  {a).^Sednofi  allocatur:  for  this  CO-, 
i.Rcii.Ah.  522.  venant  is  dividable,  and  follows  the  land,  with  which  the  defcn* 
5^00.  if*,  b.  dant,  as  aflignee,  is  chargeable  by  the  common  law%  or  by  the  fta- 
wood  sCoDvey.  tute  of  32.  Hi/i.  8.  c.  37.  Whcrcupon  it  was  adjudged  for  dn 
p.  4.26.  plaintiff. 

I.  haund.  239. 

%,  Com.    Dig.    ii».     3.  Term  Rep.  395^ 

{a)   3.  Co.  23. 

Caii^  9. 


thcfpiritual        ana  cous  aiiciicu.     111  appeal  ,^      . 

coart  for  defa-  defendant  pleads  there  the  releafe  of  the  hufband  as  well  for  the 
ination ;  but  he  fentence  as  for  the  cods,  which  was  there  difallowed.  Whereupon 
cannot  releafe     j^^  praved  a  prohibition. 

For  it  was  allcdged,  that  as  a  wife  may  fue,  fo  the  hufband  maf 
I  Po.l.  Rep.  releafe,  and  that  being  releafed  is  to  be  guided  according  to  the 
7.^Roi'.Ah.2Q?.  common  law. 

Wood  iinft.63.  g^^,.  .p,^£  CuuRT  conceived,  that  the  releaft  of  the  hufband  caii- 
'-•r:  S/o*  j^Q^  j^g  j^  [)2j.  jQ  |;i|i5  fuif  ^jfQiid  reformationem  tnorum  :  for  the  wife 
being  fcandalr/ed,  may  fue  in  the  fpiritual  court  to  be  repaired 
therein  ;  and  the  Court  may  fentence  the  defendant  to  a  fubmif- 
lion  or  corporal  fatisfaftion,  which  the  hu (band  cannot  releafe ; 
but  for  the  releafe  of  the  cofls,  the  hufband  may  well  do  it.  Where- 
upon rule  was  given,  if  caufe  were  not  fhewn  at  a  day,  &c.  that  • 
prohibition  fliould  be  awarded  to  ftay  the  fuit  quoad  the  cofls. 


$» 
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$jr  William  Mafham  againft  Bridges,  '^^»*  '<*• 

'ION  ON  THE  CASE  FOR  WORDS.     Whereas  he  was  To  fay  of  1  jy^ 
iufticc  of  peace  of  the  county  oiEJfex  by  virtue  of  the  king's  [^*^  ^l?!]*^.** 
(Eon  for  the  fpace  often  years  ;   that  the  defendant, the  fiift  «t  tared;' vi^ 
larjy  6.  Car,  i.  fpake  of  him,  being  then  juftice  of  peace  of  ¥wif/oHfyb€ar 
le  county,  •*  Sir  William  Majham  is  but  an  half-eared  juftice,* "  onoHijidcru 
ill  hear  "bat  on  one  fide."     After  vcrdia,  upon  not  guilty  !^j''"*^'l: 

I  i^jrii-'/r-  *  o        J   and  an  tilc- 

l,  and  found  for  the  plaintiff,  g.tioo  thai  h« 

ES  moved  in  arreft  of  judgment,  thit  he  hath  allcdgcd  he  i*^^mm\f* 
dice  of  peace  by  virtue  of  tlic  king's  commiilion  for  tea- non  longer  clr^ 
ift  paft,  whicli  cannot  be,  for  the  king  hath  not  reigned  fo- lAr  kini  has 
rears;  fo  it  is  impoflibleand  contrary  in  itfelf;  and  without  ''«rW,i*(ur- 
g  that  the  words  were  fpokcn  of  him  as  of  a  juftice  of  peace,  Jvnwf^x. 
ion  lies  not. 

«  .         .      I.  Roll.  Ab.  48. 

THE  Court  were  of  opinion,  that  if  it  be   .lot  fuffi-  c.^'^'r^^  j' 
fhewn  he  was  a  juftice  of  peace  at  the  time  of  fpeaking  the  f,uv^'i%o^ 
and  fo  no  fcandal  to  him  as  juftice  of  peace,  the  a6tion  lies  Cro,  EUr.  358. 
But  the  whole  Court  conceived,  aitliough  the  firft  words,  4.  Co.  16. 
g  he  is  a  juftice  of  peace  by  the  king's  commiflion,  &c.  hi^^*  *^^' 
Did  and  apparently  vicious  (for  it  is  impoifiblc),  and  if  he  g^j'j^  J^*  '^  ^' 
led  there,  and  there  had  been  no  other  Ihewing  of  his  au-  stra.4»o  ii5i, 
,  the  aftion  would  not  have  lien  ;  yet  when  he  fhews  that  Doui^u  667. 
:e  of  him  fuch  words,  fl^/rwur  juftice  of  the  peace  (which  is 
ime  of  the  fpeaking  of  the  words),  that  fufficeth;  and  what 
edged  before  is  but  furplufage  and  vicious.     And  for  tlic 
they  held,  that  they  were  fcandalous  (being  fpoken  of  a  juf- 
peace).     Whereupon  it  was  adjudged  for  the  plaintiff. 

Sankill  againjl  Scocker.  Ca»i  u. 

'ION  FOR  WORDS.     After  verdift  for  the  plaintiff,  it  Atrial  by ai.i* 

IS  moved  in  arreft  of  judgment,  that  here  is  a  mif-trial,  not  J^ftc^/ot'^  *^ 

>y  any  ftatute;  for  upon  the  venir^ facias  there  were  but  juror*  aiere^ 

-three  jurors  returned,  where   there  ought  to  have  Seen  turned  is  mo- 

-four  ;  and  the  trial  was  made  by  ten  of  the  principal  panel,  ncoui,  akhou|k. 

O  of  the  iaks  de  circumjlaniibus.  '°  °^  *!l^ '  J 

•  -^  who  tried  the 

Jones,  Whitlock,  and  Hyde,  C/^i^/7^7?^^  conceived,  JIJ^"'^^^^^^^ 
ic  trial  being  made,  the  non- returner  of  the  twenty-fourth  is  poa.  x^g', 
if-rttum  of  the  (heriff,  which  is  aided  by  the  18.  £//z.  c.  14.  g  ^  ,    ^^  ^ 
ir  tfiis  the  cafe  of  Tyrrill  v.  Gardiner  (a)  was   cited,  where  /.R'ij^.AbJo^ 
die  ViMt're  twenty-three  were  returned,   and  the  trial  was 
Ive  of  them,  that  was  good,  and  aided  by  theftatute. 

[^nft  that  it  was  urged  by  Maynard  (and  I  Myself  ^-as 
winion);that  where  the  trial  is  by  twelve  of  the  principal, 

(a)  5.  Co.  37. 

it   ' 
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flUNKiitS.  It  IS  good ;  but  if  tlicrc  were  not  twelve  of  the  principal  fwom,  it 

mgmiiift  fljjji  nQ^  |j^  good.     And  for  this  purpofe  was  cited  the  cafe  of 

Stocxei.  Calthorp  v.  News  («),  where  in  like  manner  atrial  was  by  ten  of  the 

i  principal  and  two  of  die  tales^  and  it  was  adjudged  a  mif-triiL 

^  Whereupon  it  was  adjourned. 

A  mir.retiini  t^  But  afterwards,  upon  conference  with  the  Justices  of  both 
t  vtnirtfmcUi  Serjeants- Ititis^  the  greater  part  of  them  conceived,  it  was  but  a  mif- 
U  tided  by  the  return,  and  aided  by  the  18.  Eli%.  c.14.  and  21.  Jac.  i.  c.  13.  And 
ftatBieofjw/oj^.  although  the  trial  was  by  two  of  the  tales,  it  is  not  material  to  the 
l>wgl*fi5,  parties,  nor  prejudicial  to  any  of  them,  but  only  to  the  jurors, 
t.  Term  Re^i  ^,^0  lofe  their  iffuei ;  and  it  being  but  a  mif-return  by  the  fhcriff, 
^  ?•  was  aided  by  the  ftatutes.     Whereupon  it  was  adjudged  for  the 

plaintiff  (*). 

(«)  Cro.  J*c  647.    See  $•  Geo.  %,  c  25.    wrtt  of  error  the  judgment  mm  icfcM 
U%-  i.Roli,  Abr.Soo.  pL  8.  < 

{k)  Std  fuxrt  3  for  it  U  iiid  that  on  a 


Michaelmai 


Michaelmas  Term,  ^** 

7.  Car.  I.    In  the  King's  Bench. 

5/r  Thomas  Richardfon,  Knt.  Chief  Juftice. 

Sir  William  Jones,  Knt. 
jS/>  James  Whitlock,  Knt. 
Sir  George  Croke,  Knt. 

William  Noy,  Efq.  Attorney  General. 

5/r  Richard  Sheldon,  Knt.  Solicitor  General. 


\jujiices. 


Memorandum.  Casi  %. 

M  this  vacation,  viZf  25.  Auguft^  163I)  Sir  Nicholas  Hyds,  Htdc,  c.  j. 
Chief  Jujiice  of  tlie  king's  bench,  Bcin^  a  grave,  religious,  dif-  di«i  mm*  it  fac- 
crcet  man,  and  of  great  learning  and  piety,  died  at  his  houfe  in  ?***^  ^ 
county  of  Southampton  i  and  Sir  Thomas  Richardion,  Gi/r^^Jj'J^Yj*     * 
lice  of  the  common  pleas,  was  made  Chief  Juftice  of  the  king  s  Pod,  4«3. 
ich,  and  fworn  the  24th  of  O^ober.    He  came  to  the  faid  bench  j^^^^  ^ 
tnded  with  divers  of  the  ferjeants  :  and  being  in  the  court  (after         ' 
)ccch  by  the  Lord  Keeper,  fignifying  the  king's  pleafure,  and  his 
Wcring  fhortly  thereto),  he  was  fworn,  and  his  patent  read> 
ichwas  a  writ  under  the  great  feal,  direded  to  hin^by  the  name 
**  Thomas  Richardson,  Chief  Juftice  of  the  common  pleas,'* 
t  the  king  had  appointed  him  to  be  Chief  Juftice  of  the  pleas 
br«  himfelf  to  be  held  ;  and  commanded  him  to  attend  the  faid 
ce  ;  which  being  read,  he  took  his  place  in  the  court. 

The  fame  day  Sir  Robert  Heath  was  fworn  ferjeant  in  chan-  sirRob€rtH«tk 
y  :  and  on  the  25th  of  Oeioher^  being  Tuefday^  came  in  his  party-  promote^, 
ourcd  robes  to  die  common  pleas  and  performed  his  ceremo- 
%  as  ferjeant ;  and  the  fame  day  kept  his  feaft  at  Serjeants --Inn^  in 
anccrylane^  and  gave  rings  to  every  of  the  Judges,  quorum  infcriptio 
U  "  Lex  Regis,  vis  Legis."  And  afterwards,  upon  the  27th 
Oihbery  being  Thurfday^  he  was  fworn  Chief  Juftice  of  the 
mmon  pleas. 

The  next  day  after  William  Noy,  one  of  the  readers  of  Lin-  N^y  madeattoiv 
iii^Inn^  was  m^de  king's  attorney  general.  ***>  general. 

Smith  againft  Norfolk.  Cah  t. 

r\EBT,  as  adminiftratrix  to  Smith  her  huftjand,  for  two-and-  Debt  by  an  ad. 
^  twenty  pounds  due  upon  a  leafe  for  years  made  by  the  intef-  miniftratrix 
Itefor  one  quarter's  rent  due  in  the  life-time  of  the  inteftate,  aftd  *«***°^  !  *^ 
^fuarters  rentaftpr  hjs  death  ;  the  leafe  being  made  forone-and-  brou^h^^iiTSe 
•tnty  Tears  by  the  inteftate  out  of  a  leafe  for  years  whereof  he  was  dttimtt  only, 
iflmd,  both  of  them  having  continuance  for  divers  years  yet  to  though  partol 
omc.    And  the  aftion  wgi?  brought  in  the  detinet  only ;  and  ver-  *^  demand  acr 
ia  for  the  plaintiff:  /*  rS^lThe't 

Nov  and  Germyn  mpved  inarreft  of  judgment,  that  thedeclar  teftace. 
I^cm  waf  npt  gogd,  becaufe  for  the  two  bft  quarters  of  rent,  due  f.n.b.  119.111. 
II  Jec  t^.  5A;(.  685.    Reg.  139.  b.     1.  Lev.  950,    S}(,in.  e.    Cro.  Sriz.  326.  yiau      SavO,  130. 
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Smith       after  the  death  of  the  inteftate>  the  aAioii  ought  to  have  been  in  tin 
^g^*ifl        debet  et  detinet  (a) .  And  for  tliat  they  relied  upon  Harrrav^s  dale  (ik 

6        But  Jones,  Whitlook,  and  Myself  held,  tliat  the  afUonwii 

Cro.  Eiix.  7*2!   ^^^^  brought  in  the  detinety  (he  having  the  intereft  only  as  adroini- 

>•  Mod.  185/   ilratrix  (r)  ;  and  that  Hargra'^e\s  Cafe  reported  is  not  law.^And 

Jones  faid,  he  knew  it  to  be  revcrfed  in  point  of  judgment  for 

this  caufc.-— Whereupon  ririe  was  given,  tliat  judgment  fliQuld  be 

entered  for  the  plaintiff,  unlefs  other  caufc  was  ihewn,  &c, 

(«)  Viit  16.  &  17.  Car.  .».  c.  8.  and        (f)    Strange^    \^^u        i.    WUC  176 
4.  &5.  Ann.  c.  i6,    Ld.  Raym.  1513.         Cowp.  570* 
[h)  5.C0.3J. 

^^"  >  Tavcrnor  ^^^///^  Skinglc. 

A  fuhmiflion  T\EBT  upon  an  obligation  of  one  hundred  pounds,  conditionel 
that  if  Nw  Abi-  -L^  to  perform  tlie  award  of  .7.  S,  and  7-  -D,  lo  as  they  made  ttiqr 
^^^^Trt  -1h^'  ^^^^^  before  the  tenth  of  Oaober  foUowmg,  under  their  hands  an| 
may  chufe  ^^^'^  »  ^^^  if  thcy  did  not  agree,  then  to  ftand  to  the  umpirage  « 
an  umpire,  Oiali  J*  N.  i'o  as  he  made  it  in  writing  under  his  hand  and  feal  befinij 
^  mttnJtJ,  if     the  twentieth  of  Oilober  following. 

Ig!L«lZ.I*      '^'l^P  defendant  pleaded,  that  the  faid  J.  S  and  J.  D.  did  not 
*•  mntMwsrdr     make  any  award  before  the  tenth  of  O^ohety  nor  J,  N.  the  umpire 
.RoIl.Ab.u8.  ^^^^^  ^^^  twentieth  of  O^ioiery  isfc. 
1.  Sid.  151.  The  plainti^ replies,  True  it  is  that^.S,  and  J.P.  did  not  agwe^ 

Saik.  659,  j^QY  niakQ  any  arbitrament  before  tlie  tenth  of  O^oieri  but  thit 
643    "*  .7*  -^^  ^^^  umpire  did  make  an  award  before  tlie  twentieth  of  Ot* 

3.  Term  Rep.  ^oicr  unddr  his  hand  and  feal|  and  Ihcws  iti  vfherefore  irn^r  §lk 
592.  tlie  defendant  was  to  pay  to  the  plaintiff  thirty  pounds  u]^n  fuch  i^ 

KydonAwardf,  clay,  at  the  houfe  of  JviUiam  Suttouy  in  Chelmsford,  being  the  fignof 
♦♦•  the  Cock  i    and  for  the  non-payment  of  the  faid   thirty  pound! 

alledgeth  the  breach. 

The  defendant  thereupon  demurs. 

\VRiGHT,/d^r  the  defendant,  moved,  that  this  fubmiflion  is  voii 
and  uncertain  ;  for  it  is,  **  if  they  do  not  agree,"  and  it  doth  nor  ! 
appear  to  what  they  fliould  agn.e  ;  and  an  uncertain  fubmiiiion  ii^ ! 
void.  ] 

Std  npn  allocatur  :  for  tlie  \vords,  "  if  thcy  do  not  agree,"  hafi  ; 
the  intendment,  if  they  do  not 'agree  and  make  their  arbitraincnt 
under  their  hands  and  feals  before  fuch  a  day  j  for  otherwifc  it  il 
t^uaft  no  agreement  within  that  condition. 
An  award  ap-        Wright  then  maved,  that  this  arbitrament  by  the  umpire  wai 
pointing  one  of  y^;^  .  f^^  j^^  appoints  money  to  be  paid  at  the  houfe  of  a  ftrangcr, 
Jj'^y^^*^^^^^  wherein  by  intendment  tlue  defendant  hath  no  intercity  nor  can 
M  ii»ciioufeo{a  compel  him  that  is  owner  of  the  houfe  to  fuffer  money  to  be  uaii 
itranger,  is        there  :  and  an  arbitrament  ought  not  to  appoint  a  thing  to  bcdonif 
good.  to  a  ftranger,  or  by  a  ftranger,  over  whom  the  defendant  Jiath  no< 

Fo^-433-  power,  nor  in  a  ftranger's  houfe;  bv  which  aft  the  defendant 
Moor,  3.  ^  might  be  atrefpaffer.  5.  Co.  77.  22.  l^en.  6.  pL  46. 
,.Roii.Ab.i47.  But  ALL  THE  CouRT  agreed,  thatthe  arbitrament  wasgood^  few 
Fiowd.  7?.  the  appointment  of  the  payment  of  the  money  at  a  ftranger's  houfe 
3.UV.  153.  fefpeciallv  being  by  intendment  a  common  inu)  cannpt  be  unrca^t 
jon^s^M  f^^able,  \  fliall  make  an  unlawful  ad;  but  by  intendment  tho 
1?  Mcd.^  o. '  plaintiff  will  prociire  fuch  kindnefs  that  thp  money  may  be  pa4 
#.  Sdk.  74.        J,  CoAp.  l>ic.  3«4«    Kyd  on  Awaid?,  12^. 

there  i 
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bene  ;  and  if  the  ftrangcr  (hall  deny  the  pjrymcnt  to  be  there,  it  TArp%f«sk 

erad venture  may  be  a  good  excufe  for  the  defendant :  but  the  ar-  "^-•'V 

itrament  by  itlclf,  prima  fade,  is  good  enough.     Whereupon  it  ^^^^^^ 
ras  adjudged  for  the  plaintiff. 

Beamond  aj^atnft  Long.  Caie  v 

Ante^foL  208. 

I'HIS  Cafe  was  now  moved  and  argued  by  Mavnard,  for  the  if  a  femeexe- 

*    defendant,  and  by  RoLLE,/or  the  plaintiff.    And  for  the  plain-  ^"^''^  '»  -^. 

iff  he  firft  argued,  that  although  thehulbandfhall  not  have  a  debt  Z^'Z\T^d^ 

lue  to  the  wife  after  her  deatli  without  recovery,  yet  if  they  bring  wiic*brin^debt 

icbt  and  recover,  and  after  the  wife  die,   the  hu(band  fhall  have  onanobliga- 

hat  debt,  quia  tranfit  in  rem  judicatam  •  and  although  the  hufband  ;»on«jaintt^. 

lere  ihould  have  execution  in  the  right  of  his  wife  as  adminiftra-  "*"«*»' of  «*»« 

rix,  he  could  not  have  it  to  his  own  ufe,  but  to  fatisfy  the  debts  JJ^^*  and  hl^' 

if  the  intcftate  ;  and  when  they  are  fatisfied,  he  is  chargeable  over  jud^mtm  to  re- 

n  aocompt  to  the  next  admmiftrator,  or  peradventure  (hall  be  cover d«bt,  dt- 

inrgeable  for  that  debt  as  an  executor  de  fon  tort  demcfne ;  ;ind  they  "''^^  *ndcofts, 

laving  been  at  the  charge  to  recover  that  debt,  and  colls  and  da-  ^^^^  b-foll*^* 

Dagcs  awarded  to  them,  it  is  no  reafon  the  huiband  fhouid  lofe  cution*  ihchufi 

Ehem.      And  he  cited   one  PreJVs    Cafe  in    the  common  pleas,  band  cannot 

•here  an  adminiflrator,  durante  minore  atate,  recovered  in  debt,  »»ave a /<:;»* /•- 

hat  the  executor  at  his  full  age  might  have  execution  of  that  debt.    ''^*  <>n«ho  judg- 

°  ment  j  for  al* 

Bat  ALL  THE  Court,   Hyde,  Chief  Jufiice,  being  dead,  and  though  hcwat 
lone  in  his  place,  conceived,  that  this Jcirejacias  lies  not ;  for  the  P"^  thereto, 
irft  aftion  was  brought  by  the  huiband  and  wife  ^^^^^^i/^f'^^rix,  ^^^^^  ^*J^^' 
vbicb  is  iti  another's  riffht ;  and  tlic  recovery  being  thereupon,  is  in  thing  recovered. 
ight  of  the  inteftatc:  and  the  wife  being  dead,  the  huiband  cannot  Ante,  167.  ^ot. 
£im  that  debt ;  for  he  not  being  admmiftrator  hatli  not  any  in-  ^oa.  451. 464. 
«fcft  therein;  for  the  adminiftratrix  being  dead,  the  fuit  is  merely  s.c.jonci,24l. 
letermined,  and  cannot  be  revived  by  any  but  by  him  who  comes  s.  c.  i.  RoU. 
Ti  in  that  right,  and  fo  dotli  not  the  huiband  :  and  it  differs  not  ^^9 
&om  THE  \  EAR -Book  («),  where  an  executor  recovers  debt  and  ^°^oJ,^°** 
fits  inteftatc,  the  adminiftrator  cannot  have  a  fcire  facias ^  becaufe  Cro.%c.^4!' 
hr  is  not  privy  to  that  judgment,  and  he  claims  not  paramount  the  Hob.  250.  * 
ipdgmenti  and   they  doubted  of  Prejfs  Cafe.     But  it  is  clear,  if  i.  Sid.  327. 
tdminiftration  be  committed  becaufe  no  will  is  extant,  and  the  ad-  ^'o-E*»»'844* 
suniftrator  recover  in  debt,  and  after  the  will  is  proved  wherein  saik!^i6*** 
ther^is  an  executor,  fuch  an  executor  fhall  never  have  2,  fcirc  facias  skin.  682.* 
?^n  that  judgment.     And  although  it  was  objefted  that  the  judg-  i.  Com.  Dig, 
?Mitis  for  cofts  and  damages,  which  belong  to  the  huiband,  al-  *5»- 
■AoQgh  the  faid  debt  did  not  belong  to  him,  and  therefore  the  fire  ^i^^'l^'^^^ 
^/ta§s  fhouid  be  maintained  for  the  damages ;  yet  the  Court  held,  ^'*  • 

*tKXtbc  fare  facias  to  have  execution  of  the  judgment  for  the  debt, 
^indalfo  for  the  damages,  is  not  maintainable :  and.  Whether  he 
JR^t  maintain  zfcire  facias  for  the  damages  and  cofts  ?  they  would 
'Mdelivcr  any  opinion.  Yet  it  appears  19.  Edw.  ^.  pi.  \  if  one 
iDtover,  in  a  real  a£tion,  land,  and  damages,  and  die  before  cxecu- 
licm,  the  heir  ihall  have  2,  fcire facias  to  have  execution  for  the  land, 
Mi  the  executor  for  the  damages.  But  for  tlie  principal  cafe  thej 
lUiield,  that  ih^  fcire facias  lies  not  as  it  is  brought;  and  gave 
(#)  %%,  \lw.  3.  pl«  o.  ciud  in  Qrudnd's  CiSe^  5.  Co.  9.  b. 

^  judgment 
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BcAMON»  judgment  for  the  defendant. — This  cafe  beins;  moved  at  thct: 
sgaimfi  at  Serjeants-Inn  to  the  Chief  Baron  and  other  oarons^  and  to  H. 
^"*'        yz\' ijujlici^  they  all  agreed  in  the  fame  opinion  {a).  Videfofuay^ 

(d)  See  17.  Car.  2.  c.  8.  by  which  an    fmctm%%  and  s9.Car.  1.  cj.  that  the 
adminiflrator  dt  Umi    ami  may  fue  Jcirt    band  (haU  have  adminiilration. 

Case  5.  Rcyncll  agdinjl  Champernoon. 

The  owner  of  a  'TTRESPASS,  for  taking  and  cutting  of  his  nets  and  oars.  * 
federal  fiibcry  1  defendant  juftifies,  For  that  he  was  fcifed  in  fee  of -a  its 
^^.tl^mrX  pifcary,  and  that  the  plaintiff,  witli  divers  others, endeavoured^ 

©r  other  engines  »,./'  *..'  i-ii  t 

dmmait  fefamt  I   their  oars  to  row  upon  his  water,  and  witli  the  nets  ,to  cater 
but  if  hem  or  ii(h  ;  and  for  the  fateguard  of  his  fifhing  he  took  and  cW  the 
deAroy  them,     and  oars,  &c.     Whereupon  the  plaintiff  demurs, 
'tpa   wi      .      It  ^as  moved  by  BuLSTRODB  Whitlock,  that  this  plea  is 

^'  ^^,Z'^^^^'  good,  for  he  cannot  by  fuch  colour  cut  tlie  nets  and  oars. 
a.  Will.  313.     °  ^ 

5. Com.  Dig.  All  the  Court  was  of  this  opinion,  for  the  resifon/upra  ; 
s^o.  hetnight  have  taken  the  nets  and  oars,  and  detained  them  as  Jm 

».  Efpin.  Dig.  pj-Qj^i^  to  (lop  their  furtlier  filhing.  Whereupon  it  was  adju- 
i)ougi.  56.       for  the  plaintiff. 


Ca$£  6.  Tyler  agaujft  Wall. 

Intrefpafsjaf.  'T^RESPASS  of  aflault,  battery,  and  imprifonment,  uhimi 
tificationbya  •*■  O^obris^fexto  Carolly  at  JVtibermg^  and  carrying  him  to 
warrant  need  verton^  and  detaining  him  in  prifon  for  two  days.  The  defea 
^avJI'fcX  7u  juftifies,  Becaufc,  13.  ytuguji,  6.  Car.x.  a  writ  of fupplkavit  dt 
Iw^ifVi  avei?'  Z^P*  iflued  out  of  chancery,  and  by  a  warrant  from  the  fheri 
Hto'be  \\\tj*mi  the  defendant,  being  his  bailiff,  he  arretted  the  plaintiff  th  twc 
$ftjpnji\  but  a  fivfi  of  September^,  and  detained  him  two  days,  and  carrie.  hi 
conrtifion  and  <riveriony  and  delivered  him  to  the  flicriff ;  which  is  the  fame  ai 
*Ic°a**b7a»?dg-  ^^^^^^^'o^J  ^"^  imprifonment,  &c.  The  plaintiff  replies,  and 
to^  a/-^Af««r  feflcth  the  writ,  warranty,  and  arreft,  the  twenty-firft  of  Septa 
irefpafi,!*  a  dc-  and  imprifonmciit  for  two  years,  as  the  defendant  hath  ailed 
l>afturc from  the  b^t  (hews,  that  he  afterward  found  fureties  beforethefheriff  ace 
dccUration.  j^^g  ^^  ^j^^  ^^.j^^  ^^^  ^^.^  difcharged;  and  that  the  defendant  "^ 
5°^573.  ^^  "  VIDELICET,  pr^^/V7(?/>r/;«d  O^iobrls,  fexto  Carol't,''  affaultcd 
imprifoned  him,  defon  tort  demefne,  Et  hocy  i^c.  And  upon  thi 
pro  Trtf.  119.  defendant  demurs, 

^.Saund.  295.  ' 

1.  Sid.  194.  HuTCHiN8,/«r  the  plaintiff',  now  moved,  that  the  plea  in  bar 
^.  Buift.  13S.  not  good,  becaufe  he  doth  not  anfwer  the  time  in  the  decUra 
>.  Freciti.i46.  44  VIDELICET,  ultimo  O^iobris,''  neither  by  anfwer  nor  by  travc 

2.  Jonfi,  146.  But  Grimston,  /(?r  the  defendanty  argued,  that  the  juftific; 
si  uv.  177.       being  of  an  aft  in  the  fame  county,  and  juftifying  all  the  tin 

c"m  Di  ^^^  declaration,  although  it  doth  not  agree  with  it  in  the  day 
t6  09.  '^  concludes  qua  cjl  cadem  tranfgreJftOy  i^c,  is  good  enough^  tht 
3.Bac.'Ab.  519.  not  being  material. 

I "  10^^  Rcp^"      And  ALL  THE  CouRT  wcre  of  the  fame  opinion;  and  alfo 
'^      *       '    crfived,  that  the  replication  was  not  good,  varying  frond  tbpd 
i\  Ri.  Rep.      his  declaration,  and  is  a  departure  thcrefVom. 

Hi 
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Hughs^  Admihiftrator  of  J.  D-  againft  Harrys-  #a&i  7. 

ACCOMPT  againft  the  defendant;  for  thit  he  occupied,  as  Aneftatcgr»nt- 
^  guardian  of  J.  D.  for  nine  years,  fuch  lands  which  were  ^^^^{\^'* 
panted  to  IV.  Dl  father  of  7-  ^«  and  his  heirs,  by  copy  of  court-  !!^)^|"V,.f/^,- 
roll,  tenendum fecnndum  cdnfueiudinem  mantrii  of  0.  who  entered  and  laum  damim, 
lied  feifcd  thereof,  which  dcfcended  to  tlie  faid  J.  D.  and  the  de-  /hail  be  Intended 
tndant  received  the  profits  as  guardian ;  and  afterwards  J,  D.  died,  *  *^'{^?j""^ 
uid  the  plaintiff,  as  adminiftrator  to  him,  brings  the  aft  ion.  a'ccovkt  lies 

The  defendant  pleads,  that  he  did  not  receive  the  profits  as  guar-  n«iftfta  ft«n- 
lian;  andiflue  being  joined  thereupon,  itwas  found  for  the  plaintiff,  gcras  gutrdlw. 

And  now  Grimston  moved  in  arteft  of  judgment,  receives  the 

First,  That  the  declaration  is  not  good,  bccaufe  he  doth  not  ^i^\^^l^^  pcccf. 
ecitethe  ftatute  of  Marlbridge^  according  to  the  ufual  courfc  in  farytoicciteih^ 
uch  declarations. — Sed  non  allocatur :  for  being  a  general  law,  \tfiat.§f  Marlh^ 
leeds  not  to  be  recited  :  alfo  that  flatute  doth  not  give  the  action,  »|*  '**«  dcclara- 
mt  is  only  in  affirmance  of  the  common  law  j  as  Co.  Lit,  89.  a.  is.    p^||*     6  <tA. 

Secondly,  It  doth  not  appear  that  they  were  freehold  lands,  ^  j^^ 
nit  may  be  topyhold ;  then  againft  fuch  a  perfon  which  occupies  f\  n.  b.  117. 
Lcopyhold  ACcoMPT  lies  wou— Sed  non  allocatur  :  for  although  it  i.Roll.Ab.  ii9, 
)c  mentioned  that  the  land  is  granted  by  copy,  it  is  not  faid,/^;if«-  56a. 
ium  ad  voluntatem  domint  ;  fo  it  may  be  well  intended  a  freehold:  *«J^ol*-Ab.ii7. 
!bd  in  JVales  tliere  are  many  freeholds  granted  by  copy  and  by  virge.    cof  L?t.  172.  ^ 

For  the  plea,  which  was,  that  he  did  not  receive  as  guardian,  it  s^* 
xing  found  againft  him,   he  fhall  be  intended   lawful  guardian.  ?.'^P'^^; 
-Whereupon  it  was  adjudged  for  the  plaintifF.  ?vSl!  h3  ** 

M>.  431.     1.  Wilf.  12^.     Ld.  Raym.  1225.     ft.  Bl.  Com.  149.     x.  Com.  Dig.  S6.  90.     2.  Ctn. 
D*.  530.     »•  Hawk*  P.  C.  349. 

Anonymous.  CA$t  s. 

A  CTlON  for  thefe  words  of  an  attorney  :  **  Thou  art  a  knave,  Words  aatoii« 
*^  **  and  ftirreft  up  fuits  betwixt  parties  ;  and  ftirredft  up  a  fuit  ****^ 
•*  betwixt  fuch  parties  to  their  undomg;  and  it  is  great  pity  fuch  '*^^*  ^*^' 
'*pcrfon8  fbould  go  unhanged/* — Adjudged  for  tlie  plaintiff, 
Alt  the  a£lion  lies. 


Hollingfhead's  Cafe.  Ca«  9. 

IIOLLINGSHEAD  prayed  z  prohibition  to  ftay  a  fuit  in  thefpi-  it  isnotaaion* 
**■  ritual  court  for  defamation,  for  fpeaking  thefe  words :  "  Thou  ■***«  ^^  <^*^'* 
*<art  a  bawd*  and  1  will  prove  thee  a  bawd.*'— And  bccaufe  thefe  ^^^^it*^^' 
IR  words  toroperly  determinable  in  the  fpiritual  court,  and  for  qrz»bic7n  rt»V 
which  no  aaion  lies  at  the  common  law,  a  prohibition  was  denied :  fpiritual  court. 
out  for  laying,  "  Thou  keepcft  an  houfe  of  bawdry,"  this  being  sc.  port.  161. 
■latter  determinable  at  the  common  law  by  indiftment,  fuit  Ihall  ^^^*  *^5*  3»9« 

Wbc  in  the  fpiritual  court.     Fide  27.  Hen.  8.  and  4.  Co.  ao.  a.        ^''* 

.  '  ^  Joneg,  146. 

2.  RolU  Ab.  296.     t.  Prtem.  30«.    3.  Lev.  xS.    Salk,  692.  (96.    ts*  •V^tl.  113* 

cao.  cAa.  O  Sanders 
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Ca«i  <o.  Sanders  agahji  Cornifli. 

Trinity  Term,    5.  Ciir.  i.     Roll  %^o, 

dc"vrofTiLi  TRESPASS  for  breaking  his  clofe  at  Weftbrook.  Upon  no! 
of  years  upon  guilty  pleaded,  a  fpccial  verdift  was  found,  that 

cominjrnciet  fo  ^i^^^^  Sanders  was  poffeflcd  of  a  leafc  for  one  hundred  and  threc- 
createVpoffible  ''^^f^  y^*"  °^  ^^^^  '^"^  "^  qucllion  ;  and  by  his  will  in  writing, 
perpetuity  is  rcciting  that  he  liad  fuch  a  leafc,  devifeth,  that  his  brother  CArjf- 
vaid.  topher  Sanders  Ihould  have  the  ufe  and  occupation   thereof,  and 

i.Roll.Ab.  6ii,  ^ouW  take  the  profits  of  it  during  his  life  \  and  after  his  death,  the 
6*12.  '  vife  and  occupation  fliould  remain  to  the  W\(co(  Chriftopherixxvvm 

jooe«,  15, 16.  her  widowhood;  and  after  her  widowhood,  the  ufe,  occupation, 
8.  Co.  95  a.  2^^j  profits  of  the  prcmifes  to  be  and  remain  to  the  eldeft  fonof 
iLSi.  '^  ^^^^  ^^'^  Chrlftophery  which  he  fhall  happen  to  have,  during  bis  lifej 
^.  Cha.  Cjf.  36.  ^^^  after,  fuch  fon  dying  without  heir  male,  to  any  othei*  Ion  which 
s*iik.  415.229.  the  faid  Chriftopher  Ihali  happen  to  have,  one  after  another,  in  fbnn 
IX.  Mod.  2S7»  aforefaid.  •'  And  if  the  faid  Chriftopher  happen  to  die  without  heir 
FonL*i!"i  '^*  '*  "^^^^  of  his  body,  and  for  that  I  have  a  purpofe  to  have  the  fame 
D)cr,  '74. 353.  *'  leafc  kept  in  my  name, my  will  and  meaning  is,  Tliat  tlieufeand 
1.  Sid.  451.  '*  profits  and  occupation  mail  remain  and  be  to  Simon  Sanders^  tfr* 
Skin.  341,  «t  jj^  ^i^Q  fjjj^g  manner  as  before,'*  &c. ;  and  fo  to  divers  otlicrs  in  the 
^'"'  '">*»•  fame  words;  and  makes  the  faid  Chri/l opher  znd  Simon  Sanders  hii 

iio/*^  ^''  executors,  and  dies  poflellcd :  and  that  the  faid  executors  proved  the 
I.  Brown'sC.C.  will,  and  aflented  to  the  faid  legacy ;  that  Chrl/iopher  entered,  and 
170. 1S7.  died  without  iflue,  and  made  the  laid  Simon  his  executor;  which 

».Brown*«c.C.  Simon  entered,  and  had  iffire  John^  and  the  plaintiff  his  cldcft  fon, 
^cVm  c  s  ^^^^  ^^^^^  made  John  his  fon  executor,  and  died  ;  and  John  proved 
edit.F«rcWiu.  ^'^^  ^'^1^  ^"^  entered,  and  made  the  defendant  his  executor,  and 
3  vol.  i6i. and  died  j  and  that  the  plaintiff  cntered^and  the  defendant  oufted  liim: 
the  cafes  there     and  if,  &C. 

Com.'?74.*  The  qucftion  wa^^.  Whether  tliis  dcvifc  of  a  term  in  this  manner 

3»  Burr.  1634.  bc  good  to  go  in  rtniainder ;  and  if  fuch  remainders,  the  one  after 
i.  Com.  Dig.    the  othcr^  and  limitation  of  the  devifc  of  a  leafc,  may  bc  good.? 

l.Bac  Ab  -8;  And  ALL  THE  CouRT  inclined  in  opinion,  that  the  devifeofa 
Cowp.  309.'  tetni  in  this  manner  to  make  a  perpetuity,  cannot  be  good;  for  to 
Dougi.487.506.  jimit  a  polfilxlity  aftfer  a  poffibilitv,  and  to  limit  the  remainder  of 
a.  Term  Rep.  ^  ^^j-^^i  after  a  dying  without  ilfue,  Hands  not  with  law.  Bui 
i^Ttrm  Rep  "^"^  CoURT  Would  advifc. 
143.       H.  Bl.  Rep.  30. 

Case  11.  Jcnkins  agairtji  Young. 

Eafter  Term,  6.  Car,  i.      Roll  53. 
Laiidi  given  to    TERROR  of  a  juc^eHt  in  the  county  of  Flints^    The  error  wai 
*ifc^wtJ«l  afligned  in  the  matter  in  law.   The  cafe,  being  adjudged  up<m» 

to'^'e  ufe' of**  fpecial  verdift  in  an  ejcftmcfitjwas,  That  33.  Eliz.oiit Meredith p:^ 
them  and  the  tnat  land  to  Edward  Randall  and  his  witc,  HABENDUM  td  thefiid 
heirs  of  their  hulband  and  wife,  to  the  ufe  of  them  and  the  heirs  0/* their  two 
ivro  bodies,  bodics  ;  and  for  default  of  fuch  iflue,  to  the  ufe  of  Edward  Aform 
create!  an  ciUte         «  1  •    u   • 

taii.-r,^*s.c.  and  his  heirs. 

a4^.  Meredith  The  Gueftion  was.  Whether  the  hufband  and  wife  have  an  cftat? 
V.Jones,  ^ail,  or  but  for  their  lives  ?     And  it  was  tlicrc  adjudged  for tha 

^S'}^A'-:^^'^'i-  tlien  plaintiff,  that  it  was  an  eflatc  tail. 

third  diviiion  of  *  ' 

note  (i),    and  the  cafe  ofDcnn  v.  Gillot,  i.TermRep.  431, 

LlTTtfiTOK 
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LETON  now  argued,  that  it  was  error  ;  for  he  alledgcd,      Jtttxtv 
eftate,  out  of  which  the  ufe  Ihould  rife,  was  but  for  their        «f'»'V' 
id  the  ufe  cannot  make  the  eftate  larger  than  the  limili-         owno. 

S.  Eliz.  Dyery  jj86.  where  land  was  given  to  two  for  their  Cro.' Tac.  401. 
e  ufe  of  another  for  his  life,  if  the  IclFces  die,  the  ufe  to  Gilb.Rcp.  17. 
rhom  it  is  limited  is  determined.  ^'^^  ufcs,  ed. 

1785,  p.  63, 

DNES,  Whitlock,  and  Myself,  upon  the  firft  motion,  ^'^."^-  3'3- 

d,  that  there  is  difference  where  an  e/iatc  is  limited  to  one,  -.com^Dic. 

ife  lo  2i  ftranger,  there  the  ufe  fliall  not  be  more  than  the  3*35. 

t  of  which  it  is  derived  ;  but  not  when  the  limitation  is  to  5.  Com.  DI^. 

cndum  to  them,  to  the  ufe  of  the  heirs  of  their  bodies,  this  6*5- 

litation  ofthe  ufe,nor  is  the  ufe  to  be  executed  by  the  fta-  q^^^"'^^'^^^' 

It  it  is  a  limitation  of  the  eftate  to  them  and  the  heirs  of    ^^^'  ^^^* 

li«s,  and  they  arc  in  by  courfe  of  common  law :  and  fo  it 

:aken  as  a  limitation  to  them  and  the  heirs  of  their  bodies, 

IX  to  the  other  and  the  heirs  ofthe  other,  that  the  deed  may 

rued  according  to  the  intent  of  him  that  made  it. — And 

lid,  that  he  had  known  this  to  be  fo  adjudged  in  IVales' 

lis  time.— Whereupon  the  Court  would  further  advife. 

rnatur. 


The  King  againft  Maynard.  ca$s  h. 

IMATION  for  engrofling  one  hundred  bufhels  of  fait  to  Salt  u  a  viaual 
gain,  contrary  to  the  form  of  the  ftatute  of  5.  Ed'M.  6.  ^*'^^'°  ^^«  ^' 
) .     Upon  the  declaration  it  was  demurred.  ^"roffinn  buT' 

and  Mason  argued,  th'at  this  information  is  not  main-  "°'  appie«» 
:— First,  Becaufe  engroffing  is  no  offence  in  itfelf;  nor  ^^^'^'[If^^^^ 
ig  and  regrating  wcrt  not  in  themfclves  offences  punifhablc  nor  hops,  malt/ 
\c  ftatute  ;  nor  is  fngrojpng  in  itfelf  unlawful,  but  by  con-  or  any  other  ar- 
I,   or  by  reafon  of  the   things   bought  and  made  dearer,  ^**'^'"  "^"^^  '"<''• 
ught  to' be  fhewn  in  the  indiftment  or  information.  for  picafurcthaa 

NDLY,  Becaufe  it  is  not  any  viftqal  within  the  words  or  in-  ^,  inft,  ,^- 
he  ftatute;  for  it  is  not  viftual,  but  only  condimentuniy  and  Sum.  152.   ' 
Tvation  of  viftual :  and  he  cited  a  record  in  Eafler  T'erm^  Owen,  135. 
.  adjudged,  that  buying  of  barley  and  converting  it  into  J.'.^**'**  '** 
d  felling  it,  was  no  offence  punifhable  in  a  mayor,  who  fold  ^^  ^*  ' 
made  him  to  be  a  viftualler  (the  mayor  being  prohibited  cro.  jac.  %i^ 
iftuals).     And  20.  Jac.  i-   adjudged  likewife,  that  hops  4.  Com.  Dif. 
t  viftuals  within  the  ftatute.     And  Pafi^.  Jac.  i.  Rot,  36.  98- 
1,  that  buying  of  apples  to  fell  again  was  not  within  the  »•  *^^^*^-P-C« 
And  where  it  is  mentioned  13.  t,liz.  c.  25.  (^),  that  the  '^^^' 
6.  c.  14.    doth  not  extend  to   buying  of  oils,  wine,  and 
ercbandize,  except  fifh  and  fait,   it  is  to  be  intended  that 
in  the  point  of  engroffmg,  but  for  foreftalling  and  regrat- 
ich  is  prohibited  :  and  it  would  be  a  great  inconvenience 
lould  be  within  the  law  to  be  viftuals,  to  be  prohibited  to 
jfled;  for  then  it  fhould  extend  to  thofe  that  carry  fait  in 
%  be  fold,  and  would  enforce  every  one  to  buy  fait  by  the 

by  la.Geo,  3.  c.  71.— See  Hawk.  P.  C,  6^c<Jit.  Ivo.  p.  48f .  ' 

CL?  bufhel 
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bufhel  or  peck  at  (hips  or  falt-pits^  which  the  law  never  intii 
but  the  law  intends  thole  things  which  are  fold  in  great  qu 
uQially  at  every  market  in  every  county,  as  corn,  cattle, 
cheefe,  &c. :  but  if  any  engrofs  all  the  fait  with  an  intent  tc 
at  his  own  price,  and  at  unreafonable  prices^  he  mtLj  be  ther 
di£ted  as  for  an  offence  at  the  common  law  ;  and  if  it  be  fou 
is  finable,  as  appears  by  a  record  in  Eajier  Term  the  43.  E 
Roll  I9rfhewn  inCourt. — Whereupon  it  was  adjourned. 


pUiiicifT,  after 
verdiA  and  be- 
fore (he  day  in 
liank,    take 
hufband,  ih: 
dckndanc  can- 
not plrad  the 
coverture  in 
abatement. 
Foil.  236. 

Cro.  E!iz.  202. 

Cro.  Jac.  323. 

646. 

4-  Uon.  i^. 

I.  Buin.  5. 

Jones,  367.411, 

i.U>m.Dig.  76. 


Anonymous. 

'TRESPASS  by  a  plaintiff,  being  a/rm^  folc.  The  parties 
^  at  iffue,  and  tried  by  nift  prius ;  and  vcrdift  for  the  pi 
and  damages  and  colls  ;  the  defendant  at  jour  in  banco  plead 
after  the  verdiS,  and  before  the  day,  the  plaintiff  took  to  hi 
one  J.  S.  and  Ihe  being  married,  demanded  judgment,  &c. 

And  thereupon  it  was  moved  by  RollEs,  that  this  being 
arifing  after  the  verdift,  and  before  the  day  in  bancoy  can 
pleaded;  but  prayed  to  have  it  djfallowed,  and  thatfheflioul 
judgment,  for  the  defendant  hath  no  day  to  plead  it. 

The  Chief  Justice  and  Mvself  were  of  this  opinion, 
ahferttihus. — Whereupon  rule  was  given,  that  this  plea  (he 
oufted,  and  the  plaintiff  fhould  have  judgment,  unlets  other 
fhould  be  (hewn,  &c.  Vide  4.  Hen.  4.  pL  3.  a  I.  Hen.  6., 
21.  Hen.  J. pi.  33.     5.  Hen.  J.  pi.  40. 


Case  14.  xhc  King  and  Barnes  againjl  Hill  and  Windfor 

The  32.  Hcn.%.  INFORMATION,  upon  the  ftatuteof  32.  Hen.  8.  c.  9.  fc 
c.  9,  againd      1  ing  of  titles  of  ouc  who  had  not  been  iu  poflTeflion  for  or 
i^'ubfic  aft*  *  "^^  ^^*^  ^"y  reverfion  or  remainder. 
Rut  if  an  in-         After  verdift,  upon  not  guilty  pleaded,  and  found  for  the 

former  recite  It,  ^«  ITT  •  j  •  /r     r  •     1  ^ 

and  m:ftak3  the  ^'^'  ^^  ^*^  moved  in  aireft  of  judgment, 

commencemenc 

or  conclufion  of 

the  parliament, 

it  U  a  faul 

error* 

Ptoft.  511. 
Cro.  Jac.  lit. 

Codh.  4  ^o. 
Plowd.  38.  a* 

1.  L^v.  2y6. 

Dyer,  (,5.  a«3- 
Fort   37?. 
Ilaym.  19T. 
Strange,  112. 
i.Com.  Uif. 

2.  F^ale,  iTj. 
9,  H«wk.  r,C* 


First,  Becaufe  he  mif-recitcs  the  ftatute  in  the  date  and 
continuance ;  for  he  recites  it  to  be  at  a  parliament  inchoat, 
cimo  j4prilisy  and  continued  74/que  vicefimo  quinto  Martli  foil 
which  is  a  mifprifion  in  both :  for  although  the  fecond  fed 
tlie  faid  parliament  began  the  twelfth  of  Aprily  yet  the  pari 
began  the  twenty-eighth  of  Jpril  30  Hen.  8.  and  the  fecond 
began  the  twelfth  of  /Ipril  31.  Hen.  8.  ;  and  the  continu: 
prorogation  was  not  until  the  25th  oiAfarchy  but  until  die  t 
fifth  oi  Ma^y  et  ab  inde  ufquejuiu^  and  then  diflblvcd.  Wl 
for  this  milprifion,  although  it  be  a  general  aft,  and  recitec 
it  needs  not  to  be  recited,  yet  that  mif-recital  makes  it  ill 
Plow.  78. 

But  RoLLES,  fir  the  plaintiff y  faid,  that  although  the  ft 
fflif-rccited,  yet  it  is  not  material ;  for  he  doth  not  alledge, 
it  an  offence  againft  the  ftatute  aforefaid^  for  tlien  he  bad  ti 

555.     A.Hiwk'  P*C.  I5Q,     Ld.  Raym.  3S1. 
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be  ftatutc  recited :  but  it  it  allcdgcci,  that  he  bought  pretended  Thi  Kmr.  in4 
ights,  ctmtra  formamjiatuti  in  hujufmodi  caju  editlprout.     But  the       *^*^^'* 
ccord  being  viewed,  it  was,  that  the  dcfendanty?^?/^/^^  pradigfum      ^y^'^'l^ 
xamt  curansy  and  relied  upon  tlic  ftatute  recited  ;  and  there  is  no     Wiubiok. 
ach  ftatute,  &c. 

The  Second  Exception  was,  Becaufe  it  is  alledgcd,  that  the  An  informatton 
Icfcndant //?// not  being  fcifed  of  fuch  tenements,  nor  having  a  onjo-'^^*-** 
cmaindcr  or  rcvcrfion  therein,  conveyed  and  granted   trlcejtmo  buy  nrpretcnd- 
rmo  O^obris^  quarto  Ciir^/i,thofe  tenements  byway  of  maintenance  ed  citUs,  muii 
nd  champerty  to  the  faid  fVindfor  ;  and  for  confirmation  of  the  «verthat  the 
lid  conveyance,  the  faid  Hill  and  Su/an  his  wife,  by  fine,  in  Hilary  ^^^^^  ^""^  '^'''- 
^erm^^Car.  i.  granted  the  faid  tenements  to  H^indfor^  and  doth  '""^''^''i^'' 
w>t  aver  in  faft,  that  it  is  a  pretended  right,  &c.  as'  he  ought  to  do ;  f!^"^^'  ^7-  j^- 
or  that  is  the  point  of  the  adion.  Dyerf  74. 

X.  Hawk.  P.O.  555.     3.  Bac.  Ab.  5*6, 

The  Third  Exce?tion,  Becaufe  the  value  of  the  land  at  the  ^n  information 
imcof  the  fine  was  8cx)l. ;  and  he  doth  not  fhew  what  was  the  for  buying  a 
iluc  of  the  land  at  the  time  of  the  bargain  of  thofe  tenements  ;  prciendcd  title 
nd  it  may  be  they  were  of  better  value  at  the  time  of  the  fine  than  '""^  "^^®  ^^^ 
It  the  time  of  the  grant ;  and  the  grant  of  them  is  the  offence.  uild  «^ihe'iuTic 

of  the  bargain.    i.Hawk.  P.  C.  555, 

The  Fourth  Exception,  Becaufe  the  verdift  finds  Hill  and  a  vcrd:a va- 
ils wife  guilty,  jind  the  wife  was  not  party  to  the  fuit.  ''•*"'  ^?"™  ***• 
*     ,                                 _                           .       ,      ,         ,/.,/...,      record  i»  erro- 

And  TH5  wiiQLE  Court  conceived,  that  thefe  defaults  m  the  ncoui.  ' 
nformation  made  it  ill,  and  that  the  verdift  was  ill.     But  they  2.  Hawk.  p.  c. 
louW  tdvifc  thereupon,  35,. 

Cowp.  178.  766,  *• 

Mathews  agalnft  Whetton.  Casi  15. 

Hilary  Term^  4.  Ca\  I.     Roll  49Q, 

Trespass.     Upon  a  fpecial  verdia  the  cafe  was,  Aftme  copy-  A  copyholder, 
bolder  for  life  takes  baron.     The  huiband  makes  a  leafe  to  one,  ^y  ^P«c»*'  cuf- 
\iMarchy  3.  Car.  I.  by  indenture  for  a  year  ;    by  another  inden-  ^^^f'^l^^^'^, 
urc,  dated  the  fame  day  and  year,  makes  a  fecond  leafe  to  the  fame  but  if  he  niakt  * 
•arty  for  a  ye^jTi  to  commence  2T\\\  March^  after  tlie^nd  of  the  three  kafes  to- 
lidfirft  leafe;  and  by  a  tliird  indenture,  bearing  date  the  fame  getiiej, tach  to 
ay  and  year,  makes  a  leafe  to  him  for  a  year,  to  begin  the  a^jth  ^^^"^^^^ 
i March  next  cnfuing  the  end  of  the  fecond  leafe  ;  and  fo  betwixt  thecxpiratioo'ol 
ich  leafe  two  days,  betwixt  thq  beginning  of  the  new  leafe  and  the  the  other,  it  it 
ndof  die  former.     The  hufband  afterwards  furrendcrs  his  copy-  anev«(|onof 
old  to  the  lord,  who  enters,  and  lets  to  another  for  forty  years  ;  rt»e  cuftom  and 
hd  afterwards,  during  the  fecond  leafe,  the  firft  leflee  enters,  and  eftaw^'l^nd 
le  lord's  leflee  oufts  him  :  and  if  the  entry  of  the  lord's  IcflTee  be  lord's *acccp. 
wfiil,  they  pray  the  difcrction  of  the  Court,  &c.  tanceof  thefur- 

RotLi3  Qow  a^ed  >  the  plaintiff.     The  firft  au^ftion  he  made  ;^ti;g"o7  th. 
ftt.  Whether  the  firfl  leafe  be  a  forfeiture  r  And  he  argued,  that  forfeiture,  wia 
tfhould  not  be  a  forfeiture  ;  for  by  the  law  of  the  land  every  co-  not  avoid  it. 
^holder  may  make  a  leafe  for  a  year  wit  .out  forfeiture ;  and  here  s.c.jone8,»4f, 
tW,a  leafe  for  one  year  ;  and  although  it  may  be  objeSed,  it  is  a  »•  R«*U.  Abr. 

V^%\.    9.C0.  75.    Cro.Ja€.  301.  308.  403.      Mi-ofjiyx.  539.  569.     1.  Brownl.  133,    Co,  Lit^ 
|>(l»lloiv(4)*    *t  ^«'"«  t^»l«  5»0'  5*^*  5*7.     3-  Bac,  Abi>404.  i.Tcrm  Rep.  474- 

0^3  dAvifc 


^ 
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Mathtwi      dcvife  to  avoid  a  forfciciirc,  and  fo  covinous  and  fraudulent,  ^ 
WiTfT^M      ^^^  '^^  ^^^'  ^^^  favour  :  yet,  he  faid,  fraud  and  pradicc  ihall; 
intended,  unlefs  it  be  found. 

CrZTai:'  \oi.        ^^^  SECOND  QUESTION,  Admitting  ft  tobc  aforfciturc,  y 
1.  Bujft.190.    lord  taking  a  furrender  and  not  entering  for  the  forfcitur 
making  a  leafc  for  years,  liis  leflcc  (hall  not  enter  for  the  forfc 
for  the  leffee  cannot,  when  tlie  lord  allows  tlicrcof. 

G  RIMS  TON,  for  the  defendant'^  argued,  that  it  is  a  forfeitun 
the  three  Icafcs  being  all  made  at  one  time,  Ihall  be  intende 
entire  contraft,  and  not  warranted  by  the  cuftom  ;  but  it  is 
and  practice  apparent  to  deprive  the  lord  of  his  forfeiture:  ai 
covin  needs  not'to  be  found,  as  a  Icafe  for  three  hundred  v 
mortmain  ;  and  if  a  jointrefs  within  the  ftatute  of  1 1.  Hen.  7. 
make  a  Icafe  by  fine  for  five  fiundred  years,  tliis  is  a  forfeit 
well  as  an  alienation  of  the  freehold  ot  the  land,  for  it  is  an 
mifchief,     And  he  denied,  that  a  copyholder  may  make  a  leafi 

?rear  by  the  law  of  the  land  and  the  general  cuftom  of  the  r 
or  he  ought  to  have  a  fpecial  cuftom,  otherwifc  it  is  not 
unlefs  it  be  for  the  trial  of  a  title,  which  hath  been  allowed,  b 
it  is  for  reducing  a  right,  and  for  the  lord's  benefit. 

Secondly,  He  faid,  Admitting  it  is  a  forfeiture,  yet  the 

acceptance  of  the  furrender,  not  knowing  of  the  forfeiture, 

^  difpcnfation  therewith,  and  confcquently  that  the  lord*$  leflb 

*a  good  eftale  and  right  in  him,  for  which  his  entry  is  lawful. 

And  Jones,  Whitlock,  and  Myself,  were  of  that  op 
Whereupon  a  rule  was  given  upon  the  firft  argument,  that 
mcnt  fliould  be  entered  for  the  defendant,  unlefs  othbr  cau 
ihcwn. — And  another  day  being  moved  again,  Richardson 
Tujlicc^  being  then  prefent,  although  he  at  the  firft  doubted  ( 
fccond  poi^t,  yet  jt  was  adjudged  by  his  confcnt  for  the  defcn 


pAii  j6.  Holyday  againft  Oxenbridge. 

A  private  per-  'TRESPASS  of  aflan It,  battery,  wounding,  and  evil-intre 

ion  may  jaftify  *     at  London^  i^c.     The  defendant  pleads  as  to  the  woundir 

•rreftingacom.  guilty.    As  to  the  rcfiduc  of  the  trcfpafs^he  pleaded,  that  di 
wbomhedetcas  tempus  quo^  ^c,  the  plaintiff,  at  Bedinpon^  in  the  county  of 

cbnting  with  commufjiter  uJh<  fuit  an  ill  trade  called  **  cheating  at  play'*  of 

lair*  dice.  the  king's  fubjpfls  with  falfe  dice,  and  defrauding  thtm  o 

1.  Jonei,  249.  money  ;  and  for  the  ufing  ot  his  faid  ill  trade,  wandering  u 

%.  Roll.  546.  down  the  country  to  find  outperfons  inexpert  at  playing  al 

rHawic.ch.12.  games,  to  deceive  them  of  their  money  ;  apd  in  his  fuch  wain 

lj^''\  the  country,  to  fucli  intents,  tempore  quo,  ts'c,  camp  to  the  ho 

i     Caldaott^r  ^"'  ^tckolas  Carew,  2tt]Bcdingion  aforefaidj  to   fin^  ^ny  ^^h( 


Lajcs,  atyx.        jnight,  by  pliiying  with  falfe  dice,  dcipoil  of  his  money; 
finding  the  defendant  and  one  fVu'/.-am  JruolH  in  fuch  play 
pertj  defircd  them  to  play  with  him  in  the  faid  houfe;  wher 
xhc  defendant  and  the  faid  IViUlam  Arnold,  not  fufpefting  any  l 
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it,  pradlGo  iimpore  quOy  tf  r.  played  with  the  plaintiff  in  the  faid  Hot  vdat 
fc  of  Sir  Nicholai  Carew  at  dice  for  money  (the  faid  Sir  Nicholas  n*H* 
RJntlie  houfe^  ^nda  jufticc  of  peace  of  the  faid  county) ;  and  Oxiwiiid«^. 
laid  piaintiiF  playine  with  the  defendant  and  tiie  faid  H^tll'iam 
?Wwith  fiilfc  dice,  fubtilly  conveyed  by  the  plaintiff  (divers 
s  of  the  defendant's  money,  faljo  et  frauduUntcr  depredatts). 
Id  prefcntly  have  departed  from  the  lioufe,  and  fought  to 
>e  ;  but  the  defendant  knowing  certainly  that  he  was  deceived 
be  faid  faife  art  of  clieating  with  falfe  dice,  pradUh  tempore  auo^ 
moiiiier  mantis  impofiiit  wpon  the  pWmiiff  to  bring  him  before 
faid  Sir  Nicholas  to  be  examined  concerning  tlie  faid  offence  : 
he  examining  and  finding  him  upon  his  examination  various 
uncertain  in  his  anfwer,  bound  him  by  recognizance  to  appear 
le  next  feflions  for  the  peace  of  the  county  oi  Surry  \  at  which 
)ns  he  appearing,  was  indicted  and  convi£led  of  the  faid  of- 
1 9  which  faid  iaipofing  of  his  hands  and  bringing  him  before 
Nicholas  CareWj  for  the  caufcs  aforefaid,yw/V  refiduum  iranfgrtf- 
pr^JiSiit ;  and  traverfes  the  trefpafs  in  London  or  elfewhcre, 
pt  at  the  faid  houfe  of  Sir  Nicholas  Camv.  Upon  this  plea 
)Iaintiff  demurred. 

EVLMYiiyfir  the plaintiff'j  now  moved,  th:>t  the  plea  was  not 
1 ;  for  one  cannot  without  an  officer,  for  any  caufe,  and  that 
I  his  own  fufpicion  only,  arreft  or  ftay  any  pcrfon  uniefs  in 
ly,  efpecialiy  m  his  owi>  cafe. 

ut  ALL  THE  Court  (the  Chief  Juflice  being  abfent)  held  the 

to  he  good ;  for  it  is  fhewn,  that  he  was  a  common  cheater^ 

that  he  cozened  with  falfe  dice,   and  therefore  the  defendant 

lim  to  a  juflice  of  peace,  being  in  the  fame  houfe  :  and  it  ap-  Cro.  Jac  4tjf, 

8  by  the  pica,  that  there  was  good  caufe  of  flaying  him,  for  he 

terward  indiSed  and  conviftcd  of  that  offence;  and  it  is  fro 

publico  to  flay  fuch  offenders.     And  the  caufe  of  the  faid  ar- 

ng,  flaying,  and  bringing  him  before  a  juflice  of  peace,  being 

cmurrcr  confeflcd  to  be  true,  they  held  it  to  be  a  good  plea, 

that  the  plaintiff  had  no  caufe  of  demurrer.     Whereupon  rule 

given  to  have  judgment  entered  for  the  defendant,  &c. 


Lakins  againji  Sir  John  Lamb  and  Holt.  Caie  17, 

J  ARE  IMPEDIT  of  the  church  of  Srgrave,  in  thecounty  of  inmic  be  joined 
^Northampton.     The  plaintiff  entitles  himfelf  by  grant  of  the  by  one  defcn- 
;  avoidance.     Sir  John  Lamb  pleads  to  the  iffuc  *'  non  conccjfu;'  2?^*;,f^^^"" 
ic  plaintiff  counts ;  and  iffue  being  joined,  it  was  tried  by  nift  ^^^  a  demurrer 
r.     Holty  the  other  defendant,  pleads  a  plea  ;   whereupon  it  was  by  the  other 
urred.  .  The  verdift  being  found  for  the  plaintiff  at  the  fum-  defendant,  and 
affifc,  and  t\\e  pojiea  being  returned   2X  oclabis  Afichaelisy  the  f«^«'*^ '^<>"'*- 
y  was,  •*  Curia  advifare  vult*'  of  the  judgment  upon  the  verdift  "o"thcTemJi!w 
demurrer:  and   day  was  given  to  the  plaintijff' 2ind  Holt  ufque  ^  judgment  oa 
iis  Hilarii ;  and  then  judgment  was  given  for  the  plaintiif,  as  lyxh  it  good, 

lupon  the  vcrdift  as  upon  the  demurrer.  although  no< 

continuanct  It 
edifter  the  verdl6|.      Ante,  »3t.     Poft.  380.— Crt.  Jm.  518.     Cro.  EUt.  4I9.   s. Bac.  Ab.  91* 
MS.  Dig.'  177. 

0^4  And 
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Lakiks  And  becaufc  no  day  was  given  to  Sir  John  Lamb^  againft  whoni 

«r*'V*       the  vcrdift  is  found,  it  was  by  Mr.  Grimstok  aflignedf«r  error; 

L*  b'**  d     ^^^  ^'^^^  ^^^^  judgment  no^  l>cing  given  the  fame  Term  in  which  4a 

Ho*T?       fo/ha  was  returned,  but  at  another  Term,  day  ought  to  havebeea 

jgiven  to  all  the  parties,  and  therefore  it  is  a  dtfcMtinuance  \  anddit 

continuances  after  verdicts  are  not  aided. 


But  ALL  THE  Cou^T  held,  it  ^as  wotzny  difcontituieinee\  fortho    i 
verdift  being  found  againft  Sir  John  Lamb^  he  is  out  of  the  courti   i 
and  no  day  ihall  be  given  to  a  defendant  againft  whom  a  verdift 
was  found  \  for  he  hath  no  day  in  court  to  plead  any  thing:  bat 
in  this  cafe  day  is  only  to  be  given  to  the  party  who  is  to  plead  to 
the  demurrer.     And  divers  precedents  were  fhewn  here  in  theOU  ■ 
and  New  Book  of  Entries,  where  the  entry  is  only  in  fuch  man-  • 
nor;  wherefore  it  w^s  held  Qo  crrof, — Afterwards  judgment  wii 
afhrnifdt 

cas?  ;s.  Mot  and  Alice  liis  Wife  againjl  Butler. 

Trinity  Term,  7.  Car,  i.  Roll  5, 

A  declaration  In  A  CTION  FOR  WOR  DS.  Whereas  there  w^ communication 
llander  dating  a  -^^  betwixtthc  defendant  and  7, 5.  of  one  Sibili GcaJwin  Tund  of  Jlia 
''H^t'^'^Au  the  plaintiff;  that  the  defendant  fpakc  thcfc  words  of  the  faid&W 
ihcdcfeJidant  ^nd  the  faid  Alice:  "  Sibill  G<>odwin"  {innuendo  the  faid  SibiU 
raid,  ">f.  hath  Goodwin)  '*  hath  flol^n  away  fiich  goods,"  mentioning  what  Aey 
«  ftoicn  my  wcrej  **  and  fhc"  {innuendq  the  plaintiff)  •♦was  privy  ^ndconfentiDg 
V  goods,  and     «  thercunto." 

*^jht  {inimeinfo 

*«  the  plaintiff)  After  vcrdift,  uoon  not  guilty,  ar^d  found  for  the  plaintiff,  it 
«*  was  privy  ^as  Riovpd  in  arrefl  of  judgment,  that  the  communication  bcinj 
fuffiT'Y'  *'  P/two,  and  not  fpecially  o\  Alices  but  **  she,"  innuendo  the  plain- 
tain^^^  ^  ^^'  ^'^'  ^}citx^  cannot  DC  any  reference  to  the  plaintifF;  fo  the  words  do 
Cowp  6  "^^  appear  to  be  fpoken  of  her  ;  and  the  innuendo  will  not  help : 
*'    *^*  *7  •       ^^^j  'c\Vtd  for  that  4,  Co.  17.  b.  Roberts'  Cafe, 

But  THE  Court  held,  it  was  certainly  and  fufficicntly  alledgcd; 
for  the  words  are  to  be  xckxTQifiagula  JinguUs :  and  when  it  is  faid, 
"  Sibill  Goodwin  flole  fuch  goods,  and  she  {innuendo  the  plaintiff) 
*^  wasprivyandconfenting,  &c."  this  word  "she"  cannot  be  refer- 
red  to  SibW^  but  to  the  plaintifF:  and  for  the  words,  that  **fhcwii 
**  privy  and  confenting  to  the  flealing  of  the  goods,"  there  is  good 
caufeof  aftion  ;  for  Ihe  accufeth  her  to  be  acceffory.  Whereupon 
}t  was  adjudged  for  the  plaintifF. 

c^fE  If*  Jaxon  againft  Tanner* 

Fntirt damages  A  CTION  FOR  WORDS;  for  that  he  faid  of  the  plaintiffi 
in*y  be  given  4^  being  a  merchant,  "*  Thou  art  a  rogue  apd  a  beggarly  fellow, 
fwSwT//''*'  "  *"^  '  ^^^^^  P^^^'^  ^^^^^  *  bankrupt  before  the  next  term:"  and 
words'fpckoi  ^o^  that  he  faid  afterwards,  upon  the  fame  day,  to  ontjehn  Harris 
to  different  per-  of  tile  plaintifF,  *'  Tiufl  him  not,  for  he  will  be  thy  undoing.** 
fons  at  different  7hc  defendant  pleaded  not  guilty  ;  ^md  it  was  found  for  tho 
n^^  A  t%  pJ*'"^^!  ^^  ^^^^"^P  damages  given  by  the  jury, 
.pc^b.  ^.       Moor,  741.    CrD.  £Uz.  370.  7S8.    3ee  ».  Bac.  Abr.  7.  if  stfii. 

WhereiipQi^ 
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icrcupon  it  was  moved  in  arrcft  of  judgment  by  Holborv,       Ja«oh 
heft  words  arc  ailedged  to  be  at  fevcral  times  :  and  for  the     '^j^^^^^ 
fpoken  the  firft  time,  the  aftion  may  lie ;  but  for  the  words 
k  afterwards,  theadion  lies  not;  and  damages  being  entire,  oowgl.  3  77.730. 
an  be  y  judgment:  for  the  Court  ihall  intend,  that  da*  3. Term  Rep.  * 
were  given  as  well  for  the  feqond  as  for  the  firft  fpeaking,  433.  779- 
Soth  iubfs  are  found  for  the  jplaintiflF ;  but  for  words  fpoken 
time  if  damages  be  found,  the  Court  fhall  intend  they  were 
for  the  words  oniy  which  are  adionable,  and  not  tor  tlie 

THE  Court  conceived  in  this  cafe,  that  thewords  fpoken  at 
ond  time  are  as  well  adionable  as  the  words  of  the  firft,  and 
ate  the  firft  words  ;  for  when  he  firft  called  him  **  a  bank- 
,and  1  will  prove  him  a  bankrupt,  &c."  it  lies  for  thefc  words 
ot  for  the  words  <*  rogue"  or  "beggarly  fellow") :  and  when 
ards  he  faid  to  another,  *'  Truft  him  not,  for  he  will  undo 
,'*  they  tend  to  the  fame  fenfe.  Whereupon  judgment  was 
ibrthe  plaintiff,  unlefs  other  matter  were  (hewn  to  the  Court. 

I  bting  another  day  moved  again,  Richardson,  Chief  Juf- 
onceived,  there  was  not  any  difference  betwixt  thefe  words, 

II  prove  thee  a  bankrupt,"  and  **  I  ftiall  prove  thee  a  bank- 
t  by  fiich  a  time."  And  he  held,  that  the  a£lion  well  lies  for 
fAefaid  wordst 

Facy  againft  Long.  casho. 

mflBITlON.  A  qucftion  was  inoved,  WRether  tithes  fhall  Tithes  (hall  mx 
!  paid  for  the  dcpafturing  of  fliecp  for  one's  family  only,  and  ^^  ^*^!^^^ 
>  be  fold  ?  Fpr  the  prclcription  w?s,  that  he  paid  the  tenth  J!?i'^anwoftht 
I  of  wool  of  all  fheep  fold  there  and  depaftured.  family,  nor  for 

:  Maynarp  moved,  that  notwithftanding  the  payment  of  the  *^"^*,7*T*  ^^ 
fleece,  he  fljould  pay  for  the  pafturage  of  his  flieep  eaten  in  plough.  °' 

S.C  Jones,  254* 
:V^LL  TitE  Court  held,  that  tithes  mall  not  be  paid  for  any  s.c.iJloU.Ab. 

eaten  in  the  family,  no  more  than  for  cattle  reared  for  pail  647. 

►ugh:  and  a  precedent  was  cited  in  Hilary  Term^  g.  Jac.  i.  ^»"-  33* 

aTtwasrcfoIvcd.  "^  "^  iii^lV' 

Moor,  909, 
iz.446.  476.     Cro.  Jac.  430.  576.      Hard.  184.     '5.  Bac.  Ab.  55,  56.      3.  Com.  Dig,  97. 
90.  313.     Gilbert's  Rep.  in  £quicy,  231. 

Margaret  Hinde  agai^/i  The  Bifhop  of  Chefter.  ^^'^  "' 

)HIBITION :  Becaufe  the  defendant  fued  in  the  confiftory  ^^^  *»-^«-  ^• 
»urt  of  Ch(/ierj  before  the  commiflarv  there,  for  a  mortuary,  ^^  chcftcr  w!^** 
lie  death  oiiVilUam  Hinde^  a  prieft  of  the  faid  diocefe ;  fur-  entitled  to  a 
g,  that  by  cuftom  there  he  oyght  tp  have  for  a  mortuary,  after  mortuary  on  th« 
path  of  every  prieft  dying  within  the  faid  archdeaconry  of  <>«»**»  of  «^«»7 
r,  the  beft  horfe  or  mare,  his  faddle,  bridle,  fpurs,  his  beft  P^^^J^^^J^^^^^ 
or  cloak,  his  beft  hat,   his  beft  upper  garment  under  his  ^1^^^ 
,  his  tippet,  his  beft  fignet  or  ring,  as  to  the  bifhop  de  dehito 
Lf^rifupponitur  {a) ;  and  recites  the  ftatute  of  21.  Hen.  8.  c.6. 
raing  mortuaries.    And  fhe  avers,  that  there  is  no  fuch  cuf- 

if  jtS.  Gm.  1.  0.  6*thii  mortuary  is  fettJed  upon  the  bifliop  in  \%%  Acad, 
^gi  fp  cnft  s  and  an  equivajeat     i.  Bl.  Com.  416* 
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torn  there ;  and  that  fhc  had  paid  a  mortuary  to  the  pari 
Bumhary  ;  and  that  after  a  piohibidon  the  defendant  bad 
cutcd  liis  fuit  there. 

Nov,  Attorney  General^  mow^f  for  the  defendant^  thatco: 
tion  Ihould  be  granted.  ^ 

TiiK  FIRST  (QUESTION  was,  This  fuit  being  for  a  morti 
the  archdeaconry  of  Cheflcr^  and  the  doubt,  whether  there 
cuftom  in  that  place  to  have  fuch  things  for  a  mortuarv,  V^ 
this  be  juft  caufe  of  prohibition  ;  or,  that  this  fuitKcin 
mortuary,  is  merely  triable  in  the  fpiritual  court  ?  And  it 
lodged  on  die  defendant's  part,  that  this  is  merely  triable 
fpiritual  court  upon  tlie  ftatutc  of  artk.  cleri  ;  wliich  fait 
where  a  fuit  is  for  a  mortuary,  prohibition  fliall  not  be  g 
and  in  Fit%.  Nat.  Brev.  53.  4^  51.  lO.  Hen>  4.  2.  where  ci: 
alledged  for  the  payment  of  a  mortuary,  it  is  faid  this  cv 
triable  in  court  chriftian :  and  13.  Rich.  2.  ^*  JurifdiHk 
Kelloway^foL  iio.  where  fuit  is  for  a  mortuary,  coniialtati< 
be  awarded.— 'But  Calthrop,  f§r  the  plaintiffs  moTcd  ag: 
and  faid,  True  it  iS}befoirethe2i.A4ryr.8.c.6.if  there  were  a 
court  chriftian  for  a  mortuary,  confultation  (hould  be{ 
vide  Doil.  &  Student,  foL  176.  and  tli^  BotA.  9f  Enirm  \ 
courfc  is  otherwife  iince  thatit^tute. 

But  as  to  the  seconp  cyjESTiON,  Whether confulutii 
be  granted  upon  amotion,  without  anfwering  to  the  prohi 
(and  that  was  moved  by  Nov,  That  it  diall,  becaufe  the  fu: 
for  a  mortuary,  there  is  no  caufe  of  prohibition,  therefore^ 
tation  ihould  oe  granted  j) 

Jones  and  Whitlock,  J^ftices^  were  of  opinion,  that  a 
bition  ought  not  to  have  been  granted,  it  bemg  a  fuit  for 
tuary  :  and  although  it  was  alledged  it  is  now  grantable  u] 
ftatute  of  21.  Hen.  2,  c.  6.  they  conceived,  that  by  Ac 
therein  mortuaries  (hall  be  paid  in  the  archdeaconry  of  G6 
before  they  have  been  accuftomed  ;  fo  it  is  out  of  the  ftatu; 
the  cuftom  for  payment  of  mortuaries  being  in  queftioh,  li 
in  court  chriftian  :  and  although  prohibition  hath  been 
granted,  yet  it  is  no  difcretion  in  the  Court  to  grant  a  cc 
tion  upon  motion  without  anfwering. 

But  Rtchardsok,  Chief  Ju/tice^  and  Myself  held,  t 
Cro.  Eiiz,  151.  confultation  ought  to  be  granted  :  for  the  furmifc  in  the  p 
tion  is  good,  that  there  is  no  fuch  cuftom  to  have  fuch  gc 
mortuaries,  as  is  furmifed  ;  and  that  may  well  be  tried  by  tin 
of  tlie  common  law  :  for  now  the  ftatute  appoints  what 
paid  for  mortuaries;  and  that  in  the  faid  places,  in  finales 
arcixlcaconry  of  Chefter^  fuch  mortuaries  (hall  be  paid  as  ha 
arruftomcd,  which  is  iffuable  and  triable  at  the  common  h 
pcciallyas  tliis  cafe  is,  wherein  the  plaintiff  pretends  and  fui 
that  flic  paid  the  mortuaries  to  the  parfon  of  Bumberry^  ir 
parilh  the  faid  pricft  inhabited  ;  and  that  there  is  no  fuch 
Ihe  Ihould  pay  it  to  the  archdeacon. 

Secondly,  Wc  held,  as  tliis  cafe  is,  no  confultation  0 
be  granted  upon  motion,  without  anfwering  to  the  prohi 
becaufe  the  plaintiff  in  her  declaration  ujpoi)  the  prohibitioi] 


Hinub 

The  Bishof  of 
Chester. 

Upon  a  fuit  in 
tlie  fpiritiui 
Court  for  a  mor- 
tuary by  cuf- 
tom, if  the  de. 
fendjnt  plead 
*f  no  fuch  cuf- 
«*tom,''  and 
Ihe  Court  refufe 
thepl(»,  a  pRo- 
■iBiTioN  (hall 
go. 

3.  Mod.  i68. 
12.  Co.  76. 
t.  InA.  491. 
Carih.  97. 

4.  Corn.  Di^. 
506. 
Doifgl.  378. 

I.  Tcrifi  Rep. 

J.  Term  Rep,  3. 
K.BI.  Rep.  ICO. 

After  a  dechra- 
Iton  in  pro- 
hibition, con- 
fultation ihalt 
not  be  granted 
opon  motico 
before  plea  or 
dcnnurrcr. 

II.  Co.  41. 
i-foh.  192. 
Ytlv.  79. 
U.R.H.  292. 
Cowp.  424. 
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be  defendant  hath  fued  after  the  prohibition^  which  is  a  con-       Hiki»x 
,  and  ought  to  be  anfwered ;  but  pcrad venture  in  fomc  cafes,        *r'»'«/> 
the  prohibition  appears  in  itfclf  to  be  unduly  granted,  the     "chmt**. 
lant  before  s^pearance  having  committed  no  contempt  in 
uting  thereof,  may  move  to  have  a  confuhation :  whereupon 
appointed  that  the  defendant  fhould  plead  or  demur,  and 
be  Court  would  give  judgment  upon  the  irecord  befprc  them, 


Mills  againj  Mills.  Caiiii^, 

riON  on  the  cafe,  in  the  nature  of  a  confpiracy.    Whereas  An  afiion  on 
le  defendant  with  J.  S.  falfo  et  malit'toji  confpired  to  procure  ^^^^^^J'  *** 
>  be  indifted  of  fuch  a  felony;  that  the  defendant /j^  et  w^-^ta*^  wm  He 
iich  a  day  procured  him  to  be  indifled,  whereby  he  was  much  againft  one  de. 
&c.  After  verdift,  in  arreft  of  judgment,  Littleton  moved,  fcndam  only. 
lis  adion  lies  not,  becaufe  ht  did  not  fue  the  other  as  well  as  f.n.b.ii4«ix6. 
fefidant ;  forcoi>fpiracy  ought  to  be  againft  two. — Sednon  al-  Carth.  416. 
;  for  an  adion  uplon  the  cafe  may  well  be  againft  one  of  them.  ^•Roii.Ab.jn. 
^upon  it  was  adjudged  for  the  plaintiff.  ^^Mqa'  '^^ 

\.  193.  1217.     I.  WUr.  210.     12.  M«<1. 309.     1.  Hawk.  P.C.  c.  72.  f.  S.   a*  Jenn  Rep.ijx. 

Casi  23. 


Walfli  againft  Biftiop. 

Hilary  Term,  6.  Car,  i .    Roll  954. 


wOR  of  a  judgment  in  the  common  pleas,  in  trefpafs  of  bat-  inhatteryagabll 
ry  ^(gainft  two.    They  plead  fcveral  pleas,  the  one  not  guilty ^  ^"^^  »'  «hcy 
her  zju/tification  ;  whereupon  feveral  iffues  were  joined,  aiid  Pj"**  ^^I^u. 
ry  found  both  iffues  for  the  plaintiff,  and  affcfs  feveral  da-  ^^^^  J"^  jj^ 
,  but  joint  cofts.      Afterwards  the  plaintiff  caufed  a  nolle  plaintiff,  he  m^ 
ti  to  be  entered  againft  the  one,  which  was  entered  accor-  enter  w/iif  ^0. 
r;  and  takes  judgment  againft  tke«ther  for  the  damages  found  /'^-'Hainflone, 
I  him.  and  the  cofts.  ':^^j::^'^ 

FTLETON  affigncd  error,  Becaufe  a  nolle  frofequi  againft  the  other.— fiiii 
efore  judgment  entered  is  quaji  a  releafe  to  him,  which  fhall  s.c.poft.243. 
to  the  other,  and  abate  the  writ  for  both  ;  but  if  he  had  2  Roil.Ab.  loi. 
1  judgment  againft  the  one,  and  had    it,  then  he  might  ^^*  7©*  180. 
a  nolle  profequl  againft  the  other.     And  that  entry  of  a  nolle  ^^'ij!'*.'''  . 
a  ag^muthe  one  after  judgment  ihall  not  abate  tlie  writ,  nor  2.  Lev.  33. 
deale  to  the  otlier ;  and  for  that  was  cited  14.  Edw.  4.  pL  6.      2.  Com.  Dig. 

tMR.  GaiMn'ON  anfwered,  that  this  nolle  prof equi  is  not  a  J*wiir,g^. 
J  in  itfelf,   but  an  acknowledgement  that  he  will  not  proceed  ,*  Burr.  358. 
infttheone;  which  the  plaintiff  may  well  do  in  trefpafs,  Dougi.  169. 
J  the  defendants  fever  thcmfelves  by  pleading,  and  there  be  3-  Term  Rep. 
li  vcrdifts  agajnft  them :  and  fo  there  be  divers  precedents  ^'pj  j^ 
\  nolle  profeains  are  entered  as  well  before  judgment  as  after  ;  c,  B.  108. 
>  is  the  Ola  Book  of  Entries. 

If  Court  thereupon  would  advife  {a). 

It  fits  mored  again  in  Hilary  Temii  and  the  judgment  of  the  common  pleas  af- 
fbft.  243. 

Mounfon 
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c^"  *4-  Mounfon  agatnft  Clcyton, 

Trinity  Term,  6.  Car.  I.  Roll  1345. 
jf  J  man  taken  CCIRE  FACIAS  to  havc  execution  Upon  a  judgment  i 
in  execution  he  O  y^c  defendant  pleads,  that  at  another  time  the  plain 
lf^"?!{-  ^^  fwcd  execution  by  a  capias  ad  fathfac'iendum^  and  the  defend: 
hivcanewf«./a.  taken  m  execution.  The  plain ti ft  replies,  that  true  it  is  h( 
or  ifciti  facias  capias  ad  fntisfaciefidum^  and  the  defendant  was  taken  the r 
onthe judgment,  b^t  he  prefently  refcued  hirafelf  and  efcapcd. 

1 5j!'  ^^'  '*^^'       The  defendant  demurs  thereupon. 
Foft.xs5.  y^^d  ^Lj^  THE  Court  conceived,  that  the  replication  wa 

19.  AflT.  pi.  41,  for  the  plaintiff,  not  having  the  fruit  of  his  execution,  ma^ 
3.  Co.  44. 51.  ncvv  execution  ;  and  it  is  not  reafon  the  defendant  fhouldi 
T  K '»^i  V^'  vantage  dcfon  tort  demefne :  and  as  there  is  no  caufe  for  th( 
Hobtri,^'!  '  d^^t  to  havc  an  audita  querela  when  he  is  cfcaped  and  takei 
Yciv.  5».  unlefs  it  be  for  a  voluntary  permiflion  by  the  fheriff;  fo 
Cro.  Eiiz.  478.  not  any  bar  for  him  to  have  new  execution  :  and  altliough 
Cro.  jac.  486.  gQQj  return  upon  a  capias  ad  fatisj^aciendum,  that  the  defend 
1.  vc^tlVso!^  *^"^^ '""™^^'^(^^^  thcfhcrifFat  his  own  peril  ought  to  hs 
Lutw.  1166.*  him),  nor  any  plea  in  debt  upon  an  efcape,  yet  the  party  himl 
1.  Show.  174.  never  take  advantage  of  his  own  tortious  aA.  And  as  it  was  f; 
*49-  it  appears  the  plaintiff  might  havc  his  remedy  as  well  aga 

a*ComVDii.  ^^rifFas  againft  the  defendant ;  fo  it  was  aniwcred,  thatd 
jg,,    *  take  away  his  remedy  againft  the  party  who  efcaped,  unlefs 

fendant  (hews  that  the  plaintiff  had  lued  the  (herifF  and  re 
againft  him  ;  and  it  maybe  the  ftieriff  here  is  dead,  and 
power  to  fue  his  executors.    Wherefore,  it  appearing  that 
piedv  remains  againft  the  party  bimfelf,   rule  was  given  th; 
ment  fhould  be  entered  for  the  plaintiff,  unlefs,  &c« 
See  S.  *  9.  WilL  3.  c.  %f, 

CAftt  25.     Wells,  Adminiftrator  durable  minore  ataie  of  J.  8. 

Some. 
In  tn  a£Hon  by    h  CCOUNT  againft  the  defendant  as  bailiff  and  rcccivi 
an  adminiftrator  /x  (hews  only  that  hc  was  bailiff  of  fuch  a  manor,  &c. 
^.r/yil^i'   fendant  pleads  to  the  iffue ;  and  found  ag5^inft  him  :  an 
averment  that     moved  in  arreft  of  the  judgment. 

^^^^'f^ffi'^r  '^"^  First  Exception  taken  was,  Be^aufe  he  ^oth  fi 
iftcr'vcIdiS!"^  that  J.  S.  is  within  the  age  of  feventcen  years  ;  and  it  ms 

Roll  Re*      *^  nnder  age,  and  yet  above  the  age  of  ieventeen  years. — Sed 
466.**       ^^'     locatur  ;  for  it  (hall  not  be  intended,  unlefs  it  be  (hewn,  tha 
Lutw.  632.       above  the  age  of  feventeen  years  when  the  other  hath  admit 
to  bring  the  adion,  and  pleaded  to  the  iffue. 

Account  by  an  The  Second  EXCEPTION,  that  the  declaration  is  nc 
adminiibaior  ^-^g^  Bccaufe  lic  charges  him  by  the  name  pf  bailiff  and  r 
^1**1  amTa  ^"^  afterwards  doth  not  (hew  any  charge  againft  him  as  rcc 
Ili7/J*a^nd*r«^  5^<V  non  allocatur :  for  it  is  the  more  for  the  defendant's 
utv*r^  Is  good.   Whereupon  it  was  adjudg^  for  the  plaintiff. 

without  fliew. 

ing  any  charge  afraind  him  as  receiver.— 5.  Co.  29.  a.  Cro.  EUz.  6oz.  5.  Mod.  395.  %/ 
Brownh  46.  Yelv.  iiS.  Lut.  632,  z.  Rojl.  R^p.  4#6.  2.  Sid.  40.  69.  Hqb.  251 
Ab.ij.   i.Bac.  Ab.  385. 
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7.  Car.  1.    In  the  King's  Bench. 
Sir  Thomas  Richardfon,  Knt.  Chief  Jujiice. 
Sir  William  Jones,  Knt,  1 

Sir  James  Whitlock,  Knt.  >  W'C^S' 

Sir  George  Croke,  Knt.  j 

William  Noy,  Efq.  Attorney  General. 
Sir  Richard  Sheldon,  Knt.  Solicitor  General. 


K 


Millcs  againjl  Milles.  CAst... 

SSUMPSIT;  for  that  the  defendant,  in  confideration  of  <5"  •  ^^"«"'^  ^ 
maTriage,  proinifed  to  the  plaintiff  twenty  pounds,  to  be  Jl^^t  difefcM* 
paid  in  manner  and  form  following,  vlx.  ten  pounds  at  inftaiments,  am 
^cbcilmas  1631,  and  ten  pounds  reiidue  at  Michaelmas  1632  ;  and  mffampfit  will 
r  the  non-payment  of  the  firft  ten  pounds  he  brings  the  aftion.    ''«  "» non-p^jr- 

*  .  _  .^         j-n*.  mtxiX  of  tk4  firjt 

The  defendant  pleads  mn  ajfumpjit ;  and  found  againlt  him,  to  inflaimcot  \  and 
I  damages  twenty  pounds,  and  cofls  two  pounds  tliirtcen  ihil-  (damages  are  n^ 
CS  and  fourpence.  ^^ «« ^  f««^ 

1  1      « «-       ^  i\     r  •  a^ion ;  but  it 

And  it  was  mored  by  Mr.  Grimston  in  arreft  of  judgment,       is  othcrwifein 

First,  That  the  aftion  lies  not  till  after  Michaelmas  1632  ;  and  ***^^'' 
imparcd  it  to  an  aftion  of  debt  grounded  upon  a  fingie  bill  for  •^"'*'^'  war. . 
Q  pounds  to  be  paid,  vi%.  five  pounds  at  our  LaAs-day^  and  five  ^°*^^  ^  ^ 
mnds  at  Michaelmas^  debt  lies  not  untilthe  laft  day.  Co.  Lit.  l^i.b* 

SicoNDLY,  Here  are  damares  given  for  the  laft  day,  which  is  ^wcd,42. 
« yet  come.  ,  *     '  ^~r/;. 

But  Jones,  Whitlock,  and  Myself   (Richardson,  C)5»/V/ 4- ^'o.  94.  *>- 
tfUcty  being  abfent)  agreed,  that  the  aftion  well  lies  before  the  » •  R'>'».  Ab,  19. 
ft  day,  being  an  aftion  upon  promife  or  covenant :  for  the  breach    ^^;  ^*"'  "'* 
immediately  for  the  firft  ten  pounds  not  being  paid  at  thedav;  I!  Leon,  107. 
)d  for  this  breach  the  aflion  we{l  lies.     But  we  held  it  to  be  Lir.Rcp.  61] 
Iherwife  in  debt,  the  contraft  or  bill  being  entire.  **oft'  350- 

81CONDLY,  We  agreed,  tliat  the   damages  of  twentv  pounds  i.  con^'^Dig. 
ks|i  be  intended  given  for  the  firft  ten  pounds,  and  that  he  fhould  107,  loS. 
aw  fo  much  damages  for  non-payment  thereof  only,  without  any  s-Bac.  Ab.  711^ 
t^peft  to  the  ten  pounds  which  is  not  yet  due  [a), — Whereupon  7»»- 
Iwas  adjudged  for  the  plaintiff. 

(<i)  SU  v'ld*  Cfo.  Jac.  505. 

Cooks  againji  Douze.  Casi  i. 

ERROR  of  a  judgment  in  fVlnton:  where  the  plaintiff  declared,  A  promife  in 
'  Tliat  he  lent  to  one  fVheeler  twenty  pounds  at  the  defendant's  confi<*cration  of 
jmocft,  and  that  the  defendant,  in  conhderation  the  plaintiff  would  J^^J.^"^^^^^^ 
M  content  and  forbear  the  faid  money  per  paululum  tcmpus^   pro- fs*g  IJJI*  *       * 
^o&i  upon  reqaeft  he  would  pay  ;  and  alledges  in  fa£t,  that  he  Ssd  vHt  poft. 
Migxt per  pauMum  tempusy  and  required  payment ;  and  thedefen-  *73«438' 
fait  had  not  yet  paid,  although  lie  required  payment  at  fuch  a  day.  i.  Leon.  61. 
.  kktt  non  ojjitmpjit  pleaded,  and  verdift  and  judgment  given  for  ^  ^^^{^^^* 
tiphintifft  It  was  alfigncd  for  error,.  That  to  ioxht^x  per  paululum  ^g^*.       ^^^* 
i-  \  tempus  t.Com.  Dt^. 
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Cook*        tempui  is  not  any  confidcration,  bccaufc  there  is  not  any  ccrta 

^ainfl        therein. 

Dov&x« 

Foster  faid,  there  were  divers  precedents  that  it  hath  been 
judged  to  be  ill. 

But  ALL  THE  Justices,  abfcnte  RiCHARDsoif,  held,  that  it 
well  enough  :  for  When  the  money  was  lent  to  IVheeler^  and  ] 
forborn,  and  the  plaintiff  upoA  the  defendant's  rcquefl  agreed  i 
longer  time,  and  to  accept  of  the  payment  from  him  whci 
Ihould  be  required ;  and  alledges  in  fact,  that  he  forbore  till 
day  of  his  action,  and  that  he  requeftcd,  &c.  it  is  fufficient.  Wh 
upon  rule  was  given  tliat  judgment  fhould  be  aiSrmcd. 

Case  3.  Berry  againfi  Heard, 

Hilary  Term,  19.  Jac.  I.     R$ll  14441 

If .  ftranger  cot    A  C  HON  OF  TROVER  AND  CONVERSION  p(  a  \6i 

J^durirlhc'  ^^^  ^^  ""^  °^^*H-    ^^P^"  "°^  g^*'^y  pica^Jcd,  a  fpccial 

continuanLof  ^^^  ^^  found,  that  this  bark  was  the  baric  of  an  oak.,  being  tii 
a  term,  the  icf.  growing  in  fucli  land,  whereof  the  plaintiff  was  feifed  in  iee» 
for  may  main-  had  let  the  land  whereupon  the  tree  grew  to  J.  S.  for  years; 
uin  t^ir  ^j^^j  j}^g  defendant  during  the  faid  term,  which  yet  continues, 
*t^AndX*rTf  ^^^ed  and  cut  down  the  faid  tree,  being  a  timber-tree,  and  cai 
If  he  may  not, '  away  the  faid  load  of  bark  thereof,  and  converted  the  fame  ti 
at  his  eieaion,    own  ufe.     And  if,  &c. 

tuaftt  ag^inft         Thc  fole  cjucftion  herein  was,  If  a  ftrangcr  cut  down  a  tim 

the  icffet  ?         tree  in  tlie  tmie  of  Icflec  for  years,  and  carry  that  or  the  bark  th< 

Jones,  25$.       away.  Whether  thc  Icffor  during  the  faid  term  may  have  an  a^ 

a.Roll.Ab.  119.  of  trover  for  it,  or  be  put  to  take  his  remedy  againft  the  leflce  b 

Bcrdi.  141.       aftion  oiwa/ie\  and  the  Icffee  to  have  his  remedy  by  a6lio 

11.  Co.  81.  b.    ifiipafs  or  trover  againft  him  who  cut  it  down  ?  or,  whcthej 

Mocr*/^  ItJibr,  at  his  eleftion,  may  punifli  the  one  or  the  other  ? 

Allen,  82.  Hiis  cafe  being  long  depending,  and  divers  arguments  th( 

z.  Cora.  D^g.     before  I  came  to  thc  bench,  and  the  Judges  differilig  in  their 

^-i  PccrVwui     "i^"s,  it  was  argued  after  I  came  to  the  bench. 

267.  Jones  and  Whitlock  faid,  that  they  always  were  of  opir 

i.TcrroRcp.s5.  that  thc  adtion  well  lies  for  thc  leffor,  and  that  he  hath  eledic 

fue  the  Jeffee  for  the  wafte,    or  him  who   cut  down  the  tree 

the  tree  being  timber,  the  general  property  is  always  in  the  1 

notwithftanding  his  Icafe  ;  and  the  leflee  for  years  hath  but  a 

cial  property  therein,  to  have  the  ftiadow  and  fruits  thereof  as 

as  it  is  growing,  and  not  otherwife  :  and  when  it  is  fevered  ) 

the  land,   the  property  which  thc  Icffee  had  therein  is  loft ; 

then  the  property  thereof  is  only  to  the  leffor  (^),  fo  as  he 

•  ^     have  an  aftion  for  the  carrying  it  away,  or  an  action  of  trovei 

converficn ;  and  that  fuch  property  which  he  hath  by  thc  cona 

law  always  remains  in  him,  notwithftanding  the  ftatutc  of  Glouc 

which  gives  him  the  aftion  of  wafte  to  punifli  fuch  cutting  A 

And  they  faid,  that  Lee,  Chief  jujlice^  was  of  their  opinion ; 

that  DoDERiDGE  was  always  or  the  contrary.    And  they  fa 

rule  was  once  given  that  judgment  fliould  be  for  thc  plaintiff} 

they  marvelled  it  was  not  entered. 

(i»)  Sec  the  cafe  of  Bewick  v.  Whitfield,  3.  Pccrt  Will.  267,  Co.  Lit.  tlo.flOl 
Muor,  327.     il.  Co.  84.     1.  Roll.  Ab.  1^3. 
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And  now  Richardson,  Chief  *Jufuce^  faid,  he  was  of  their  opi-       Brn.r 
ion,  that  thcpropcrtv  of  the  timber-tree,  when  it  is  cut  Jown,  is        ^i^^--* 
K>  longer  in  the  Icrfce:  for  his  intereft  is  in  it  only  liuiing  the       "»^■''• 
unc  it  is  growing  upon  the  latid,   and  thut  afterwards  it  remains 
Uily  in  the  ieilbr,  fo  as  he  alone  fhall  have  an  action  of  truucr  tor 
ihe  carrying  it  away. 

But  1  was  always  of  the  contrary  opinion,  that  the  IcfTce  folely 
faring  the  term  ought  to  have  an  aftion  for  the  carrying  away  of 
1^  and  notthekflbr  ;  for  the  poflcffion  and  property  is  veitcd  in 
bn  during  the  term,  and  is  not  loft  by  his  cutting  down,  nor  by 
Ihe  cutting  down  ofaftranger;  and  that  he  is  chargeable  in  an 
■ftion  of  waftc  to  anfwer  treble  damages  to  the  leffor  ;  and  fo  the 
kflbr  liaving  fufficicnt  remedy,  it  is  rcafon  the  leilce  Ihould  have 
ihe  afiion  againft  him  who  cuts  it  down  and  carries  it  awav,  to 
IftTc  rccompence;  and  the  recovery  by  the  leffir  in  an  aftion  of 
jfwivr  is  no  bar  for  the  Icflee  to  plead  in  an  aftion  of  waftc :  nor  is 
breafon  a  recovery  of  lingle  damages  againft  him  who  cut  down  the 
■"'1  timber  llwuld  be  a  bar  in  wafte,  where  he  is  to  recover  treble 
;  therefore  the  leflbr  during  tlii  term  ought  to  have  his 
ly  only  againft  the  leflce,  and  he  over  againft  him  who  cut  ^o*  ^»f'  ^4-  ■• 
rn  the  laid  tree.  But  notwithftanding,  upon  their  tluec  opi- 
|BoDS,  it  was  adjudged  for  the  plaintiff.  iVr  4.  Co  62.  5.  Co,  76. 
Jll.  Co,  48.  W  81.  Dy€r^  90.  41-.  Ed"x\  3.  />/.  5.  lO.  Hen.  7.  />/.  2. 
ii%.  Lit.  220.  a. 

f  Wallh  againft  Bidiop.  Casi  4. 

Vide  ante^  239. 

■I^HTS  Cafe  was  now  argued  again  by  Littleton,  Reorder  of  ^-^  trcfi-afs 
*    Isndon^for  the  p!aintiff"\n  the  writ  of  error,  and  by  Hi:xdi-n^   *'"!'^  '"*•'»  '^ 
ttrjiantyfor  the  defendant.     The  errors  infiftcd  upon  wltc,  luTi^-^'Zi  H- 

First,  That  the  jurv  ought  not  to  have  given  fevcial,  bi-.t  joint  '''•*?**  ''■  ^'^«^"» 

^*  tr\\.tT  snolUff^ 

'  Secondly,  That  the  entry  of  a  nolle  prcfequl  before  judgment /ryw  a*  to  one, 
%Mfi2.  confeffion  of  his  afticn  to  be  flilfe  againft  one,  or  a  relcafe  amnign  jurfj:- 
tBhim,  which  being  before  judgment  is,  as  it  were,  a  rcleafc  to  both.    J"^'"*^^  agamit 

But  THE  Court,  abfente  Jones,  conceived,  that  there  was  not  Ante,  ^j;. 

ror  in  either  of  them:  for,  first,  wJien  the  plaintiff' liatli  re-  i,.co.  7.  a. 
I&quiflicd  his  fuit  againft  the  one,  although  in  truth  there  ought  do.  Car'.  55*. 
^Dhavebeen  inquifition  but  once  of  the  damages,  andnot  fcvcraUv,  5^»• 
jjNit  is  not  material  when  no  advantage  is  taken  thereof.     And  iis  !!^|J''rj°^*  ^r 
4»the  sECOKD,  it  is  not  a  confeffion  that  this  writ  is  falle,  nor  an  Carth.  r    ^^ 
Mblute  releafe  to  the  one,  but  it  is,  as  it  were,  an  agreement  that  Saik.  4^7. 
kwiU  not  proceed  againft  the  one;  and  his  acknowledi^ment  is  WMr.  80. 
K  abfolute  bar  as   to  him,  and  proceeding  may  be  aguinll  the  SiMng,-,  9:0. 
•Bicr;  as  if  one  pleads  a  plea,  and  there  is  a  demurrer  thcrcup.in,  y*^^'       . 
tftdthc  otlier  pleads  to  the  ilRie,  and  it  is  tried,  it  is  an  ufualcourl'c  ^n.         ^ 
Center  a  nolle profequl  againft  him  who  pleaded  the  plea  wlureupon  5.  Com.  Dig. 
^demurrer  was,  and  to  pray  judgment  againft   the  other  ;  fo  ^'^ 
where  they  fever  themfelvcs   by  fcveral  pleas,  he  may  enter  a  nolle  ^•"*!*  ?J'> 
^«/r^ir/ againft  the  one,  and  have  his  judgment  againft  the  other.  -.  Term  Ken. 
And  divers  precedents  being  ftiewed  on  both  fiJss,  that  fuch  jucig-  51 1. 
teits  have  been  fo  entered,   the  judgment  was  affirmed.     I'ldc  h.  ni.  Rep. 
rt.  Ei'M.  4.  a/.  a6.     5.  Hen.  5.  pi.  i .    7'he  B:.ok  of  E^itrhs,  585. 5S9.  ^-  ^'  ^=  * 
!•  Htn.  7.  pi.  24^    II.  Hen.  7.  //.  5. 

Cop\;\ud 


0!*. 


^4* 
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Copland  ngainft  Pyatt. 

7r//ri/y  7ifr/w,  6.  Car.  x.     ^0//  6S7. 

pJECTMENT.  Upon  a  foecial  verdift  the  cafe  wa 
*^  fViUiam  Bertram  feifcd  in  tccj  having  three  daughten 
denture  betwixt  him  and  Robert  Bagley^  in  coniideration 
hundred  pounds  paid  by  the  faid  Rohert  Baglej,  and  in  c( 
tion  of  a  marriage  had  betwixt  Rohert  BagUy^  ion  and  he 
faid  Robert  B^gky^  ^nd  Margaret  eldeft  daughter  of  the  (aid 
Bertram^  and  preferment  of  the  blood  of  the  faid  fFilUam  . 
covenanted  to  (land  feifed  to  the  ufe  of  the  faid  Robert  the 
the  faid  Margaret  his  wife,  and  the  heirs  of  her  body  ;  an< 
fault  of  fuch  ilTue,  to  the  ufe  of  his  other  daughters,  and  t 
of  their  bodies,  the  remainder  to  the  heirs  of  the  faid  ^/& 
hufband  dieth  having  no  iffue,  and  Margaret  his  wife  by  1 
vcycd  it  to  the  defendant,  upon  wliom  the  iflue  entered^ 
forfeiture  by  the  ftatute  of  1 1.  Hen,  7.  c.  20. 

The  queflion  was,  Whether  it  were  a  forfeiture  or  not 

And  IT  WAS  RESOLVED,  that  fhe  was  not  a  jointrefs  wii 
ftatute,  notwithftanding  the  four  hundred  pounds  paid  b 
Bagley  the  father  ;  for  the  land  firft  moved  from  TrilUatn 
the  wife's  father,  and  the  preferment  of  the  blood  of  JVtU^ 
tram  fhews  the  intent,  that  the  hufband's  heirs  fhould  no 
ferred,  but  the  wife's  ;  for  the  meaning  of  the  makers  of 
was  only  to  difenable  women  who  have  any  eftate  in  dowc 
life,  or  in  tail,  jointly  with  their  hufbands,  or  only  to  the 
of  the  inheritance  or  purchafe  of  their  hu(bands,  or  ^iven 
by  the  anccftors  of  their  hufbands,  or  other  perfons  feifed  t 
of  fuch  hufbands  or  their  anceftors,  when  they  becom( 
with  any  other  after-taken  hufband,  from  making  fuch  ali( 
whereby  the  heirs  of  fuch  hufbands  Height,  and  before  the 
of  that  law,  were  frequently  difinheri ted.  But  in  this  caf 
vancemcnt  is  by  the  anceftors  of  the  wife,  and  is  not  of  the 
of  the  hufband  or  his  anceftors,  nor  afTured  by  the  hufbai 
anceftors.  And  in  this  cafe  Tie  Bi/hop  of  Exeter* 5  Cafe  vi 
who,  in  confideration  of  kindred  to  the  woman,  and  ferv 
by  the  man,  gave  certain  lands  to  them  in  tail :  and  it  was  a 
that  the  wife,  after  the  death  of  the  hufband,  had  no  eftat 
the  faid  ftatute  of  1 1.  Hen,  7.  c.  20.  and  that  (he  might  fe 
caufe  the  land  came  not  from  her  hufband  nor  any  of  his  a 
nor  from  any  feifed  to  tlie  ufe  of  her  hufband  or  his  anceftc 
therefore  it  was  adjudged  for  the  defendant.  Vide  Wan 
thevj  (tf),  Kinafton  v.  Lloyd,  (^),  and  Kirkman  v.  Tbomfon  1 
(a)  Cro.  Jac.  173.10176.         {b)  Cro.  Jac.  624.         (c)  Cro.  Jic. 


ca»  •  6.  Meredith  againft  Joans. 

E after  Term t  6,  Car,  i.  Roll  ^i, 

A  limitation  in  pRROR  of  a  judgment  in  Flintfhire.    The  error  was  ai 
\)^:ihahtndum  of  Ei  point  of  law,  v/s.   That  judgment  was  given  then 

a  deed  to  the  ufe  *  ^      o  «=» 

of  the  grantees  and  theheinof  their  bodies,  is  an  eitate  uil.    Ante, 230,  «si.     Jones, 253. 
Cro.  Jac.  40Z.    Co.  Lit.  19.      1.  Co.  \%%*     %-  Co.  78«     ft.  RoU.  Ab.  78^.      |.  BuUL  if 
Rep.  29. 


Case  5. 


Lands  conveyed 
to  the  ufe  of 
bufband  and 
wife,  and  the 
lieirsof^frhody 
by  the  fatbtr  of 
tht  vitft^  in  con- 
fideration of  the 
marriage,  and  of 
a  funn  of  money 
paid  hytbc/a. 
thtr  of  tin  buf' 
handy  is  not  a 
jointure  within 
the  redraini  of 
the  XI.  Htn,  7. 
c.  10.  upon  tlie 
death  of  the 
hufband  without 
liTue. 

S.C.  Jones,254. 
Kggot,  80. 
Plowd.  464. 
Dyer,  64.  b. 
Hob.  332. 
Cro.  Eliz.  2. 
Co.  Jac.  475. 

1.  Inft.  6S1. 
Palm.  21.  32. 
2x6. 

W.  Jones,  13. 
It.  Mod.  512. 

2.  Bac.  Ab.  92. 
in  nottf. 

Mr.  Butler*s 
note  ( I )  Co. 
Lit.  373.  and 
Co.  Lit.  365. 
3*  Com.  Dig. 

7»- 

Cruife  on  Re* 

cov.  155. 
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alvcrdift  for  the  plaintiff,  where  it  ought  to  have  been  for    MittDtrrt 
lefendant.    The  cafe  was,  land  was  given  to  hulband  and       ^g'^^'fl 
habendum  to  hulband  and  wife  to  the  ufe  of  them  and  the       •'*'^''  ' 
of  their  bodies.     The  quellion  there  \vas>  Whether  it  were 
late  for  life  only,  or  an  eilatc  tail  ?     And  it  was  adjudged  to 
.  eftate  tail. 

TTL^TON,  Recorder  of  London^  viQW  argued   for  the  plaintiff 
:  writ  of  error,  and  Calthrop  for  the  defendant. 

id  ALL  THE  Court,  abfente  RictiARDSON,  htld,  that  the 
ncnt  ought  to  be  affirmed  ;  for  they  conceived,  that  this  limi- 
I  in  the  hubendnmy  *'  to  the  ufe  of  tlie  grantees  and  the  heirs 
tlieir  bodies,'*  is  as  a  limitation  of  the  land  itfclf,  being  all 
e  perfon,  and  is  as  if  it  had  been  faid,  *'  habendum  to  them 
i  to  the  heirs  of  their  bodies ;"  and  not  like  to  the  cafe  2.  ^ 
iz.  Dyer,  186.  for  true  it  is,  when  the  eftate  is  limited  to  one 
o,  to  the  ufe  of  others  and  their  heirs,  the  firft  eftate  is  not  en- 
i  by  this  implication,  and  the  ufe  cannot  pafs  a  greater  eftate. 
icrc  when  the  grajit  and  hah-ndum  convev  the  eftate,  and  the 
ition  of  the  ufe  is  to  the  fame  perfon,  that  Ihews  the  intent 
e  parties,  and  is  a  good  limitation  of  the  eftate  ;  for  it  is  not 
b  divided  from  the  eftate,  as  where  it  is  limited  to  a  ftraiiger, 
he  ufe  and  eftate  go  together  ;  wheieforc  it  is  all  one  as  if  the 
ition  had  been  "  to  tlicm  and  the  heirs  of  their  bodies/'  And 
;s  faid,  that  he  knew  many  conveyances  had  been  made  in  this 
ler,  and  twice  brought  in  queftion,  and  adjudg'jd  to  be  ii\ 
tail.     Whereupon  judgment  was  affirmed. 


Swayn  and  Ocliers  agjiaj}  Srr'nl-.ens.  CAie  7. 

Hilary  Tirm^  6.  Car,  i.    Roll  12^}. 

OVF.R  AND  CONVERSION  of  a  ibip  and  nine  pieces  Iniroterina 
of  5  and  declares,  that  i.  Alctro?.   21.  Jn:.  r.  he  was  converfion  ih« 

ITcd  of,  and  the  fame  day  loft,  them,  v.hijii  came  to  the  de-  ^^'ly'f^'^'j^j^ 
mt's  hand,  wlio,  3.  0,-.fohery  3.  Ctv\  i.  (:o:i verted  them  to  his  of  the  ftamtc 
cr  ufe.     The  defendant  pleads  the  ii.  Jut.,  i.  c.  16.  of  Limi-  of  Limiutlwi», 
n  of  Aftions  ;    and  tliat  the  20.  A'Jarch,    19.  Jac,  i.  can/a  ac-  ^^^^  thedfc- 
accrevll  \  fo  as  not  only  thrc:  u-ars  and   more  are  incurred       fj'ijl^l^^ 
the  parliament,  but  Mo Jix  \rjrs,  after  the  (.oaverfion,  before  beyond  ihefoi 
aftion  Commenced :  ct  hoc^  {5*t.       The  plaintiffs  reply,   that  by  conftnt,  an4 
were  polUiRd  of  tlie  laid  (hip  a^  of  their  proper  goodsj  and  that  he  after- 
sing  poflilfed  before  the  2O  Mur.b,  19.  Jnc.  1.   viz.  i.  March^  wAtdt  tonytrtid 
Jac,  I.   they  agreed  at  Lond-^n  aforcfaid,   in  f>,i>cchlii  ct  w.*^'*^^  ufcj  and  ile.**^'* 
totf,  that  the  faid  defendant,  as  their  fcrv.lnt,  ihouid  tranfport  maind  in  parrt 
faid  Ihip  and  goods  to 'r.   in  Sruiu,  bei n^z  p:irts  beyond  leas,  beyond  the  fcas 
(hould  afterwards  reftore  tlu-m  to  the  plaintiffs  upon  rcqucft  ;  ^y  rcafonof 
Tcupon  the  defendant  taking;  the  fiid  ihip  tlic  laid  i.  AJareb^  ^^h'^^h  the  plain- 

iw    »  f.  ,    ,  ^,  1  I    J-  •        ^     or-   *'«  could  not 

Jae,  1.  transported  her  to  the  part:?  beyond   leas,  z>iz,  to  T,  fuehim* 

ao.  Marrh^  1 9.  'Jac.  i.   tlicrc  fold  the  faid  Ihip  and  goods  to  -  ^  - 

bus  unknown,  and  converted  them  to  his  proper  ufe:  and  j]  xcmnitp.  * 

'  the  defendant,  after  the  faid  conveilion,  rcmiincd  in  partlbus  ^6%,^^^,  756. 

etttrinis  ufque  i.  May^  I.  Car,  I.  by  reafon  of  which  ftay  they 
llot  fuc  him  per  legem  terra^ .  and  that  j  .  May^  i.  Car.  I.  he 
to.  CAR.  R  Tciuiutd-, 
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SouTLKT      XcMtj  and  it  was  truly  luppofcd  done  at  Ssn^Muh\  for  the  C:n]ut 
P«Ki^'       -Pe; ^^>  though  they  arc  a  lilxity  made  by  aft  of  parliament,  yet , 
they  always  remain  parcel  of  the  county,  and  fo  the  appeal  well  j 
brought ;  but  here,  by  the  plaintifPs  own  fhewing,  tlie  aft  wn 
done  in  another  county  out  of  the  county  of  t^alo^  wherefore  the 
appeal  lies  not. 

led  vide  Rex  v.  The  Court  alfo  much  relied  on  this,  that  no  precedent  can  be 
Morris,  i.Mod.  (hcwn  wlicre  appeals  have  been  allowed  in  counties  adjoiniog  fir 
fhe'c^afci^ulcrc  "^."""^^r  committed  in  fVales.  It  is  true,  that  in  this  court  a  wrti 
cited.  of  appeal  was  brought  againft  one  Thomas  (a  J,  in  the  county  of 

Sa/op^  for  murder  in  the  county  of  Montgomery ;  /id  nihil  indevemL 
But  divers  precedents  were  Ihcwn  to  the  contrary,  v/::.  one  in  frK 
nit y  Term ^  5.  £^a;.  3.  Roll  9.  w^here  an  appeal  was  brought  hoi 
for  a  faft  in  fValcs,  the  judgment  was,  that  for  that  caufc  eatiak 
Jim  die  ;  and  Trinity  ierm^  18.  Hen,  6.  Roil  ultimo^  an  appeal  0 
rape  was  brought  here  for  a  faft  in  Wales^  and  adjudged,  that  faj 
fhall  not  be  put  to  anfwcr  ,  bccaufc  it  was  committed  xnlVila 
And  two  other  precedents  were  produced,  the  one  in  Eafler  Ttrm\ 
lO.  Edw.  2.  Roll  I  lO. ;  the  other  m  Eajier  Term,,  5.  Edw.  4.  RoU^ 

All  THE  Court  hereupon  refolvcd,  that  this  writ  ofappcv 
lits  not ;  and  tliercfore  adjudged  fcr  the  defendant. 

Kurthrmr't  NoTK,  Thc  ttatute  of  26. //rw.  8.  c.  6.  allows  that  tndiUmnii 

doe.  not  lie  to  may  be  in  counties  next  adjoining^  but  there  is  not  any  mentioi 
j^woove  an  therein  of  affeais  ;  and  for  this  reafon  ccrtioraries  have  been 
4ippiai0fmnrdtr  prranted,  to  remove  indiftinents  out  of  the  grand  fcffions,  batn&<^ 

from  tlie  grand  ^  -         r  i 

Jtffiooin ;r-iri.  ^er  writs  of  appeal.  i 

ifiiil  332.  —  I.  Roll.  Ab.  394.    Cro.  ]ac.  4^4.     Foph.  144.     i.  Salk.  146.     8.  Mod.  135.    Sua,  55V 
7C4.       Cowp.  751.      2.  Hawk.  l\C,  407.       Doug).  74^.  : 

(a)  7.4.  *  25.  EJiXk 


Case^.  Lancelot  cij^ainft  Allen. 

Trinity  Term,   3.  Car.  1.      Kcll  lO^J. 

Tl»c  citizens  of  TTRESPASS  for  entering  into  an  houfe  in  Stiint  Olav€\  Hari' 
Z^i»Jo«  iray,  by  1  j^reft.  Upon  not  guiltv  pleaded,  a  fpecial  verdift  was  found, 
cuft'L''L!!l^  that  *'  one  Cromer,  bcmg  feiied  in  !'ee  of  an  lioufe  in  Saint  Swltbin's 
firnied  by  the  ^I'^'l  of  divers  houfcs  in  Saint  Otave'^y  iu  London  (where  the  cuftos 
diarrerof  being  alfo  found,  that  every  citizen  or  freeman  maydevifc  hislandi 
Edward  the  in  mortmain) y  devifed  the  tenement  in  Saint  &suithins  to  the  parfoil 
third,  grant  ^{  g^^^^  Martin  Orgar's  and  his  fucceffois,  to  tind  aimuallv  one  W 
iJ^in  witb^Iit"  fi"g  '"^**'»  ^»>  ^'^^-^  church  of  Saint  Orgar's  every  day,  and  that  the* 
iiccnccfrom  fhould  be  paid  to  him  ten  marks  by  the  year:  and  he  devifed  hil 
ff.e  crown.  houfe-?  ill  ^ai}it  O/avr^Sy  whereof  the  land  in  qucllion  is  parcel,  to 
Puft.455.517.  i,i5  ^.jf^.  jVj.  li^;.^  1^  ^ijj  jjj^  anniverfary,  and  to  expend  tliereupOB 
5'^-  divers  funis  amousiting  to  3L  6s.  8d.  and  after  her  death  to  theiaiJ 

Hern,  r39.        parfon  and  his  fuccelfors  finJinj:  the  faid  annivcrfary  ;  and  furtlitf 
^^I°7i/^'    appointed  to  the  ch inch wai dens  6s.  8d.  for  their  pains  to  fee  H 
Priv.Lond!i56.  ooftivcd  ;  et  quod  fi'i^trfuerit  ovtv  and  above  the 'laid  diargc?,  hC 
2.  Ilia.  ai*.        wilh,  (hall  remain  in  the  hands  of  the  churchwarden  of  Saint  Mar* 
tin  OrgarSy  **  a  J  rtinnutencndum  cufellaninn  praditlum^    et  ad  cmm^ 
**  dunditm  et  repaanJum  ditt-nn  frchjiam  de  Saint  Martin'  Or- 
'^  CAii  et  oniuhii-nta  ejujlLm  ncUjitSy  frcundir::  eorum  difaetiideml 

"  rRovi>o 


Hilary  Term,  7.  Car.  r.     In  B.  R.  249 

'  T^ovisofcmpfr^  qnod  fi  contigerit  pntdiH.  terras  et  tcncmenta  in    Lanciiot 

•  Saint  Swithin's  In  aliquo  caju  fore  minons  vuloris  qtiam  decern        ««^'"'V* 
^  motcis^  per  quod  capeilanus  pr^diffusut  piad'Ulum  ej}  inveniri  nan 

■•  p9terUf  tunc  vcio  quod  totum  quod  de  pr^d'Utii  annuali  Jttmma  de  dccnn 
**  mm'CiS  baberi  ct  levari  non  poterit,  habcrctur  et  levarctur  de  projiars 

•  Uncmentorum  pntdleiorum  m  Saint  Olave's*'  by  the  faid  parfon 
:4lld  his  fucccffors,  "  ad  opus  et  fuftentationem  di//i  capellani  in  per* 
^pctuumJ*^  And  they  find,  that  the  tenements  in  Saint  Swithm's^ 
itttbe  time  of  the  will  making,  and  before,  were  but  of  the  yearly 
^uc  of  61.  5s. ;  and  the  tenements  in  Sant  Olavt^Sy  at  the  time  of 

re  Will,  and  alwavs  after  until  the  time  of  the  llatute  of  i.Edic.  G. 
14.  fit),  were  of  the  value  of  24I.  los.  per  annunt^  and  that  the  («)  4.C0.  lo*. 
incft  and  the  faid  other  ufes  were  employed  and  maintained  until  ^">-  ^*«  44y. 
Sbe  making  of  the  faid  ftatute  of  i.  Edw.  6.  c.  14.  and  that  the  ^^^' 
■hintiff' claims  as  leflee  of  the  parfon,  and  the  defendant  claims 

Snder  the  patentee  of  the  king. 
•I 

The  queftion  was,  Wliether  the  parfon  of  St.  A^arti?i*s  Orgar  A  devifc  of 

"  I  title  to  thofc  tenements  of  Samt  Olavc's?  ^^"^l  **>  ^"^  » 

prieft,  with  a 

And  after  argument  at  the  bar  it  was  held  by  all  the  Court,  ^^^^^^  °^  *^^ 
t  if  this  PROVISO  had  not  been  added  the  lands  had  been  clearly  ^'Jhc'e-"'^* 
en  to  the  king  by  the  ftatute  of  i.  Edw.  6.  c.  14.  as  lands  given  mainder  to  be 
r  the  maintenance  of  a  prieft;  for  the  claufe,  for  thofe  lands  of  employed  10- 
MiOlave'Sj  was  limited  :  *'  quod Juptrf una ^^*  after  die  anniver-  w«rd  the  repair 
rmaintained,  (hall  be  ^^  ad  manutenendum  capcllanum  pradi^ium.  ?*  *[»« f ^^u^ch, 
I  '  J  I  r         .  s       *   ri  /•     >»      'rM      r  •*  within  the 

'  tt  rcparanaum  ecclejiam  el  ormnnenta  cjujaem  ecc  cjitr.        1  he  lupcr-  fiatutes  of 

"riousufc  being  certain,  and  the  good  ufe,  vi/.  **  ad  reparandum  23.///«Ac.io. 
tcclefiam  ct  ornamenta  cjufdem  ecclc/iic^'^*  uncertain,  the  fuperftitious  *"<*  «•  ''•<''*'•  6. 
'  certain  (hallcaufe  that  all  IhaJl  be  given  to  the  king.  c.i4.indgivcn 

°  o  to  the  king ; 

But  RiCHARDSOK,  Cbiefjujiice^  JoNES,  and  Whitlock,  con-  ^^^  «he>/.«r. 

ivcd,  that  by  the  proviso  it  appears  it  was  his  intent  the  prieft  ^'"'V  ^^*  '*  . 

I J  u  L    -.  ^  1  J      1  •        1      '    .       c<^ain,  but  the 

luld  have  but  ten  marks,  and  what  was  wantnig  \\\  tlie  value  charitlbu  lu 

fcof  lliould  be  fupplied  out  of  the  tenements  of  Saint  Olavc\^  uncertain. 

that  nothing  is  given  to  the  prieft  but  the  ten  marks  ;  therefore  ^'®'^'  45^. 

houfcs  in  Saifit  Oluve\  were  not  given  to  the  king.  Moor,  131.164. 

But  I  doubted  thereof,  conceiving  all  to  be  given  to  the  king,  ^*,^']*'^^*'"* 
"Ac  PROVISO  doth  not  alter  it;  for  in  the  iirft  claufe  all  the  Godb.  309. 
Its  of  tiro fc  houfcs,  after  the  anniverfary  paid,  are  given  for  i^ycr, -,37. 
maintenance  of  a  prit-ft  indefinitely,  and  to  the  reparation  of  *•  ^°'''^«P-4»7« 
^church,  &c.,  and  the  proviso  doth  not  abridge  it,  for  thatL,^u"^'o**^' 
•oint$,  what  is  wanting  in  Saijit  Swithin's  fhali  be  made  up  out  i.^sMk!  i6i. 
ftmt  Oiavc\y  and  fo  to  pay  the  ten  mnrks  firft  appointed,  fo  as 
^fliall  have  the  faid  ten  marks  de  certo  out  of  both  the  faid  tcne- 
nn  in  Saint  Sivithins  and  Saint  Oluve's.    But  that  doth  not  take 
r  the  claufe,  that  the  rciidue  of  the  profits  of  the  tenements  in 
^^ 'love's  Ihall  be  to  th.e  parfon,  *'  ad  fuftentationem  diSti  capcl" 
^V    And  of  this  opinion  was  Hyde,  Chief  Juftice,  wlion  he 
1;  but  it  being  moved  again  in  Sir  Thomas  Kichardson's 
he  agreeing  with  Jones  and  Whitlock  in  their  opinions, 
twai  adjudged  tor  the  plaintiff,  that  tlicfe  houfes  were  not  given 
ktheking. 


lUtl< 


.cr 
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8.  Car.  !•    In  the  King's  Bench. 

Sir  Thomas  Richardfon,  Knt.  Chief  Juflxe. 

•Sir  William  Jones,  Knt.  "| 

Sir  James  Whitlock,  Knt.  (>A^J- 

Sir  (leorge  Croke,  Knt.  \ 

William  Noy,  Efq.  Attorney  General. 

Sir  Richard  Sheldon,  Knt.  Solicitor  General. 


The  King  a^a'inft  Sir  James  Wingfield  and  Others.  c.^si  r. 

>JFORMATION  by  the  king's  attorney  againft  Sir  James  in  a  criminal 
H^ingficld^  Sir  Francis  Badenhamy  James  beeielly  Thomas  Brady^  informition 
John  Hampdefiy  and  John  Nealc,  For  that  they  liad  made  an  al-  •Ea'nftf-^wU 

It  upon  theJh.rifforMMU^^^^^^  in  fcrving  an  execution  upon  '^^^^^ 
laid  Sir  James  tVinv fields  by  wliicli  means  he  cfcaped  and  ref-  prejadice  the 

d  himfelV.    They  all  pleaded  not  guilty  ;  and  now  upon  the  ochcn. 

J  all  except  Bedcil  made  default,  and  he  appeared.  Ante,  joj, 

NJov,  Attorney  General^  urged  ftrongly,  that  it  was  no  reafon  but 
it  the  default  of  the  others  (hould  bind  him,  for  it  is  one  intire 
t,  and  they  all  have  joined  in  a  plea,  and  therefore  may  not  now 
fevered. 

But  ALL  THE  CorRT  held,  bccaufe  the  fuit  was  for  a  criminal 
ence,  although  they  all  pleaded  nut  guilty^  yet  it  is  to  every  one 
them  quafi  feveral,  and  the  default  of  one  (hall  not  \yc  the  de- 
ilt  of  the  others,  nor  the  conrcHion  of  any  of  them  (hall  pre- 
iicc  the  otiicrs ;  whereupon  the  iiujueft  w  is  taken  by  default 
lyagainll  the  four  which  appeared  not;  and  they  all  were  found 
illy  except  BedeiU  whom  the  jury  acquitted. 
The  king's  attorney  now  praying  judgment,  the  Court  fevc- 
ly  delivered  tlieir  opinions,  and  gave  judgment,  that  Sir  James  i^tnfo^ai^on 
\iieldy  being  the  principal  offender,  fhould  pay  five  hundred  for  aflaujting  a 
fond? ;  and  Brady  iive  hundred  mirks,  becaulV  it  appeared  upon  flicriif  in  ftrv, 
^evidence  he  drew  his  fword  and  wounded  the  (heritf'erievoufly,  '"^S  ■  ^"^  <tf 
dby  that  means  Sir  James  //7//^^/,Wefcapcd  into  the  fiiid  A^Wr's  «'^cc"t»»' 
wife;  and  againft  the  faid  Neale^  bccaufe  he  kept  out  the  ihcrifF, 
ntting  the  door  againft  him,  and  not  fufFcring  him  to  fcarch  for 
t  priioner,  whereby  he  efcaped,  one  hundred  and  eighty  pounds  ; 
rf  againft  S:r  Francis  Bodenham^  becaufe  he  was  the  means  of  con- 
ning away  the  faid  pri loner  to  Lincoln^ s  hwy  five  hundred  marks } 
^^inft  the  faid  John  Hambden^  becaufe  he  was  aiding  with  tho 
id  ^iT  Francis  Bcdenham^  two  hundred  pounds.  ^ 

And  IT  WAS  RESOLVED,  that  fuch  fines  aflcflcd  in  court  by  The  Court  can- 
>d^nt  upon  ^n  information  cannot  be  afterwards  qualified  or  not  mitisite  % 
ttdpted  ia).  ^ne  after  the 

Term. 
M|.liiA«  t6o.  Raym.  '^-j^.-^Sti  vidt  2. Hawk.  P.  C,  ch.  48.  f.  10.  cw/rii,  durins  the  Term  U^ 
MBfcltviiiflBpoiQd.    ^satfo  Vent.  336.    Salk.  55. 

R  4  'V\it 


Ca:.i:  2. 
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The  King  ajravjji  The  Mayor  and  .Commanahy  of 
London. 


JNFORMATIOX  was   hrought  againft  the  mayor  and  com-  ' 
*   nionahy  of  Londony    Whereas  tlicy  were  incorporated  by  that 


By  tlie  cnmrnon 
lavir,  if  any  ho* 

inlttej  or^anl  ^^'"i'"*^*  «'^"^  ^^  was  a  walled  city,  and  recites  the  ftatute  of  i.  lihi-k^ 
gerous* wound  e.  I.  that  the  mayor  tor  the  time,  and  all  who  have  been  mayors, 
given,  in  a  (liould  he  jiillices  of  tlie  peace  within  the  city,  and  that  thefheriffl 
walled  town,  ^^g  made  amongll  ihemfjlves*  and  coroners  appointed  by  them- 
b^aiered^o  ^^^''"'  andtliatby  law  they  ought  to  fupprefs  riots  and  aU  unlawful 
efcapc,  the  affemblics,  notwithllandiiig  in  /«'»'<'»  4  6V.  i.  in  the  day-timc» 
town  rhaii  be  that  one  JoHV  Lamb,  alias  d'ldus  Djctok  Lamb,  was  flain  in  a 
amerced.  tumult,  and  none  of  the  offenders  taken,  nor  any  perfon  known 

Sum.  90.  or  indifted  for  that  felony.     Upon  this  information  the  mayor 

a.  Hah,  73. 75.  and  commonalty  appeared,  and  confefled  the  offence,  et  pofutrunlt  - 
'  55-  Je  in  grattam  curia ^  tffc,  for  which  they  were  amerced  to  fifteen  hun- 

'  ^inft  \\\  ^^^'^  marks  ;  for  it  was  conceived  to  be  an  offence  at  the  common 
3I  Lewi.  107.  ^^-w  to  fuffer  fuch  a  crime  to  be  committed  in  a  walled  town  tempon 
I/ycr,  110.  diurno^  and  none  of  the  offenders  to  be  known  or  indicted.  Vidn 
Dalton,  X04*  o,  Edw.  3.  cor,  299.  22.  Edw.  3.  cor.  238.  8.  Edw.  2.  c^r.  425, 
'^Com  Di  ^''""/-  33-  7-  ^0.  7.  3.  Hen.  7.  \t^.  Dyer,  2IO.  And  Nov,  At-' 
j'        '  torn  y  General,  fhewed  a  record  \\\  ATicbaelmasTerm^    iB.  £^u*.  3. 

I.  Hawk.  P.  c.  Roll  132.  of  an  indiftment  of  a  town  in  Devonjhin  for  fuffering  an 
198.  affomhly,  as  it  were,  to  hold  artifcs  in  mockery  of  juftice;  and  the 

a.  HawH.  P,C.  21  Hen,  6.  a  prcfentment  before  Fort^scue  againft  the  town  of 
'»S»  *"  •  Norwich'^  that  there  was  a  great  riot  in  Norwich,  and  one  Gladman, 
took  upon  him  to  be  king,  and  went  with  a  crown  of  paper  in  a 
riotous  manner  to  t!ie  priory  oi  Norwich,  ^c.  and  although  it  ap- 
pears not  upon  the  roll  quid  indc  zcnit,  yet  ^er  rot. patent,  27.  Hen.  6. 
tncmb.  13.  their  liberties  for  that  caufe  were  feizcd>  and  rcg ranted. 


Case  3,  Tyndal's  Cafe. 

A  writ  of  «r.  A  CRRTIORARI  was  awarded  to  the  mayor  of  iFithc  and  the 
tf'^riWt^UQoi  I\.  jurats  there,  being  one  of  the  Cinque  Por^s,  to  remove  an  in- 
hcndMothe  diftment  of  felony,  viz,  buggery,  againft  oiiq  TJ'Wfl/ fuppofed  to 
nwyor  and  ju-  be  committed  there.  The  writ  was  not  returned  upon  pretence 
rata  of  any  of  of  a  liberty  or  privilege  belonging  to  the  Cinque  Ports,  that  the 
t^eCiH^uc Potts,  king's  writ  out  of  any  of  his  courts  Ihall  not  be  awarded  to  them, 
f''  r^^^*^*"  but  ought  to  be  dircfted,  "  To  the  Lord  Warden  of  tlie  Cinqui 
/cio^"^*"'°  **  Ports^^'  who  ought  to  make  tke  warrant  to  them  to  execute  it; 
See  s.'c.  po{V.  and  becaufc  the  writ  was  brought  to  them,  and  no  warrant  from 
264.  291.  the  warden,  tliey  would  not  return  it :  whereupon  an  alias  ccriio- 
S.  C  I  Roll  r^r/beingawarded  and  delivered  to  ^'Themayorand  jurats"  in  court, 
Ahr.  395.  upon  oath  made  that  they  faid  they  would  not  return  it,  and  for 
4.  Inft.  123.  that  they  itiiprifoned  the  nieffenger  who  brought  it  in  their  com- 
Cro.  EUi.  910  naQii  gjioi^  and  that  one  Knight,  a  jurat,  fpake  cpntemptuoufly  of  the 

palm.  54,     3.  Com.  Dig.  3^6.      «•  Ha\\k.  P.  C.  400.  ^i^, 

writ 
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being  under  green  wax  (the  feal  of  the  Court),  faying,'  **  Tins     TTKOAt's 
no  time  for  green  plums."     Upon  thefe  contempts  proved  by        ^^''* 
ral  oaths,  an  attachment    was  prayed  againft   them  and  L.  Raym.  34$, 

rdcd. 

oy,  the  Khtg*s  Jttorney^  being  in  court,  now  faid,  that  for  this 
cmpt  he  would  exhibit  an  information  :  for  fuch  contempts 
iftthc  king's  meflenger  who  brought  the  king's  writ  are  con- 
rs  againft  the  king's  perfon,  and  fuch  contempts  ought  to  be 
dy  punifticd  ;  for  it  is  termed  dimicare  contra  regem  et  nort  Jif- 
e:  and  he  Ihewcd  a  record  in  cotirt,  33.  Edj^;,  i.  Roll  loi. 
;  the  Bl/h^p  of  Durham  pretended  he  had  fuch  privileges  that 
ing's  writ  ought  not  to  run  there,  and  becaufe  one  brought  the 
s  writ  thither,  imprifoned  him  :  and  for  this  caufe  an  informa- 
>cing  exhibited  againft  him,  and,  the  offence  proved,  it  was 
gcd  he  (hould  pay  a  fine  to  the  king,  ct  quod  capiatur^  and 
d  lofc  his  liberties  for  his  time :  and  the  entry  in  the  roll  is, 
lie  ihall  lofe  his  liberties,  becaufe  jujium  eft  quod  in  eo  quod 
,  in  eo  ptpdatur :  and  he  fhewed  another  precedent  in  Trinity  ^*  4^^ 
21.  Edw.  3.  Roil 46.  or  460.  where  in  the  common  pleas  a 
^ition  was  awarded  to  the  Bijhop  of  Norwich^  and  he  excom- 
rated  the  party  who  brought  the  writ,  and  thereupon  the 
brought  his  a£tion  on  the  cafe,  and  declares  ail  this  matter  ; 
e  being  found  guilty,  it  was  adjudged,  that  his  temporalities 
i  be  fcized  until  he  abfolved  the  party,  and  iatisfied  the  king 
at  contempt,  and  that  the  party  fhould  recover  againft  him 
mages  ten  thoufand  pounds  ;  and  upon  that  judgment  tlie 
:>  brought  a  writ  of  error  in  the  king's  bench  ;  and  this  judg- 
was  afhrmed.  And  thereupon  the  Attorney -general  moved 
c  king,  that  in  this  cafe  a  new  writ  might  be  awarded,  and 

0  make  a  return  thereupon  as  tlicy  (hall  be  advifed.     And  it  Ante,  247. 
lid,   although  in  civil  pleas  they  have  fuch  jurifdiftion  (for  ^^^l^^'  S4f« 
court  is  ancient  time  whereof,  &c.  and  confirmed  by  aft  of 
.ment),  vet  it  cannot  extend  to  what  they  do  as  juftices  of 

,  which  begun  within  tinic  of  memory :  and  that  Magna 
RTA,  c.  9.  and  jiru  fup.  Chart,  c.  7.  are  only,  that  they  fhall 
"  conjitctudtnesfuas^l^cy  and  that  cannot  be  extended  to  mat- 
>f  the  crown,  with  whicli  they  meddle  as  conmiiflioners  of  the 

1  or  oyer  and  terminer ^  which  are  all  fubjeft  to  the  jurifdiflion 
lis  court. 

\  Michaelmas  Terniy  8.  Car.  i.  a  certiorari  was  prayed   to  h^  k  eertUrmrif 
rdcd  to  ♦*The  mayor  and  juftices  of  Dover,''  being  within  the  J^jjjo^e  an  in- 
m  Ports,  to  remove  an  indiftment  of  felony  againft  one  Rms-  ,^uftiTcTU[hiI! 
ot  Dover,  who  was  indifted  there  of  buggery. — Henden,  thoCuryw*  Pw/i 
fean/,  moved,  that  this  fliould  be  awarded,  and  direfted   **  To  ihaii  bcdireaed 
he  Lord  Warden  of  the  Cinque -Ports,''  as  other  proccfs  is  ufually  >"»"»«^««ly  to 
tficd.    But,  upon  debate,  all  the  Court  agreed, that  itlhould  p^'^g. 
munediately  direfted  to  the  ji^ftices  before  whom  the  indiftment    \  ,!^!^ 
tt;  for  they  held  plea  of  it  as  juftices  of  the  peace  by  virtue  of  '^[  j^*,^,^  '^^^\ 
ttrcommiiiions,  and  not  by  their  ancient  chc^rters  or  prefcrip-  400.434. 
Wi  which  was  awarded  accordingly, 

Khcracs 
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Ca"  ♦•  R hemes  a^abift  Humphreys  and  his  Wife. 

Hilary  Term^  'J.  Car,  I.    Rett  IZC2. 

rr^.r lies  n["ROVER  AND  CONVERSION  of  goods  by  hufbai 
agjiinit  hufband  -*•  wife,  ad  ufum  ipforum.  They  pleaded  not  guilty ;  an 
vnd  wife  for  a    ^^,.g  found  guiltv,  and  damages  aflcflcd. 

the  witc  only  \  It  was  now  moved  in  arrcft  of  judgment,  that  tbeaftion  1 
hut  if  it  be  ai.  agaiiift  the  huiband  and  wife  jointly  for  converfion  to  tl 
MffA  aiujum  during  thccovcrturr:  for  when  they  join,  it  is  the  aft  of  tl 
^/crwjiiisbad.  j^^^j  onlv,  and  the  wife  cannot  convert  to  her  own  ufc; 
R^iiJ^***'^  aftion  o( trover  well  lies  for  converfion  by  the  wiife  before 
Jones,  164.  vcrture,  or  by  the  wMfc  only  during  the  coverture;  forf 
s.  Roll.  Ab.  6  do  a  tort  folely,' and  the  hufband  Ihall  be  fued  witii  her,  I 
34*-  where  file  joins  with  the  hufband. 

1,  Bl'olni!  J,  The  Court  therefore  would  advife  thereof;  and  afters 
1.  Vez.  14.  TrhiitvTirm.i,  Car. i/\t  was  adjudged  for  thcdefendants.  38.. 
Cro.Jac.5.661.  y  ^   \^^  ^;,,^,  2.  *'  Breve,''  644. 

Pro.  par.  495*     Mar.  94.134,    Carth.  251.     Amirews, 242.     1 .  Com.  Dig.  «20.   5.Coit).  T 

Case  ^  Boulton  agdinjl  Banks. 

Hilary  Jerm,  7.  Cmr,  I .    Roll  276. 

AdfcUrafionin    A  CTION  UPON  THE  CASE.    Whereas  the  defcnda 
trefpaf* »«  tbi     r\  ^  maftifF,  fciens  that  he  was  qffuetus  ad  mordendum  pore 
InMn'^hTiV^  that  the  plaintifFwas  Dolfefled  of  a  fow  great  with  pigs,  t 
^/c«  •/  trejfafs   -feid  maftifFbit  tlie  faid  fow  fo  as  fhc  died  of  the  biting, 
generally,  !•  After  vcrdift,  upon  not  guilty  pleaded,  it  w^as  moved  in  a 

I^J*'  judgment.  First,  That  the  recital  of  the  bill  is  in  a  plea  of  i 

Hi*.  I  So!  ^"^  ^'^^  declaration  is  in  a  plea  of  trefpafs  on  the  cafe. — 
Allen,  «4.  allocatur. 

3«i<ift33^-  'Int.  SECOND  Exception,  That  to  declare  of  a  dog^ 

An  aAion  on  tiemlnm  porcos  ajfucius  is  not  good,  for  it  is  proper  for  a  dog  t 

foi*kn<^^ily*  hogs  out  ofthe  ground;  and  his  biting  of  the  hogs  is  nc 

kfeping-a  dop  and  not  like  to  the  keeping  of  a  dog  which  ufually  bites  fl 

of  d  to  bi:e  and  other  Cattle. 

Seepoft-^S;.         But  THE  CouRT,  ahfttitc  RicHARDsoK,  conceived  the 
well  lies  ;  for  it  is  not  lawful  to  keep  dogs  to  bite  and  kill 
g  *Rc^'  *^'i  **    Wherefore  it  was  adjudged  for  the  plaintiff. 
Noy*«Mix.  9a.     4-  Co.  18.     3.  Bl.  Com.  153.     i%.  Mod.  331.  335.      Ld.  Ray.  608.  1583. 
man,  534.  Scrangc,  126^     3.  Bl,  Oun.  153. 

Case  6.  Jcflbn  again/}  Laxon. 

Trinity  Term 9    y.  Car,  i.     A'*// 258. 

T^^RROR   of  a  jiidinient  in  Coventry.     The  error  aflign 

*-'  Becaufe  the  jqJgment,  being  by  nihil  did t  in  debt,  was 

court  tt fit!  the    tinucd:  for  x\u'  continuance  was  taken  until  the  next  court, 

ru]fii.eniK  osr'  '^  uncertain ;  for  it  ought  to  be  to  a  day  certain,  as  9.  Eliz.  Dye 

ta:o.  But  it  was  anfwcr^d,  that  in  Coventry  there  is  no  day  crrl 

t,^  -'..      the  kecpinff  of  their  courts  ;  for  fometimes  it  is  held  within 

-MO  jac  314.  •    1       /  •  •  I  •        1  1  ■      " 

357.  Vi.  night,  fometimes  withm  three  weeks. 

1  Roll  Ab  484.  Jones,  Juflicey  faid,  all  their  proceedings  in  Wales  arc  adj 

pcT*262^^*'  uati\  tl^tiext  great  feffions,  and  none  knows  \yhcn  thcgi 

J.  Mod.  3*j,  ^.  W.  R«ym«  «S4«    5-  C«>'n.  pig.  178.    Cpwper,  2^. 


A  continuance 
in  an  infenor 
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laU  be  held.  And  this  error  was  ailigned  and  over-ruled  m  Jttton 
e  of  Bytbeli  V.  Parry  ;  and  fo  RichardsOk,  Joves,  and  iV«»^ 
LOCK,  conceived  it  fliould  be  hcrp ;  Ijut  1  doubted  thereof.  '^*®"* 
tdgmcnt  was  affirmed.  t.RolLAb.  4! |. 

Mounfon  agatnft  Cleyton.  ^^**  7* 

E  FACIAS  to  have  execution  upon  a  judgment  in  debt.  The  ?^T*/^*"*^ 
;ndant  pleads,  that,  at  another  time  before,  the  plaintiff  had  .^jr^^  *  ^ 
:apias  ad  fatlsfacicndum^  and  that  the  defendant  wasarrefted,  a  def eodan^ti« 
execution  thereupon,  and  deir^ands  judgment,  &c.  The  h»itfcapcd»pot, 
Ffeplies,  trueit  is,  luch  a  writ  of  capias  ^idfati  5 faciendum  jflued,  wirWbndiag 
It  the  defendant  was  arrefted  thereupon,  and  made  refcous,  ****r^"^  ^ 
[raped ;  therefore  he  fued  thh fcire  facias  to  have  execution,  ^ut^oom 
fter  the  year  and  day.    •  tm.fm. 

11  this  the  defendant  demurred,  pretending,  bccaufe  the  plain-  ^"^^  75*  «♦«• 
[  qonfefled  the  defendant  was  once  in  execution,  he  could  t.Roll.A^i, 
.^rward  take  a  new  execution. 

THE  Court  rcfolvcd,  that  tht/cire  facias  was  well  main- 
: ;  for  when  he  had  not  the  benefit  of  his  execution,  it  was 
e,  and  the  defendant  ihall  never  take  advantage  of  his  own 
by  his  cfcape ;  and  peradventure  the  Iheriff  is  dead,  fo  thi^ 
F  hath  not  any  remedy  againft  him.  Whereupon  it  wa^ 
^  for  tlie  plainti^,  that  he  ihould  have  execution. 


Triniiy 
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8.  Car.  ».      In  the  King's  Bench. 
Sir  Thomas  Richardfon,  Knt.  Chief  Jujlice. 
Sir  William  Jones,  Knt.  1 

Sir  James  Whitlock^  Knt.  W^^'^^J^- 

Sir  George  Crokc,  Krit.  J 

William  Noy,  Efq.  Attorney  General. 

Sir  Richard  Sheldon,  Knt.  Solicitor  General. 


I 


Cazx  1.       Biitlcr  a^aifijl  The  Prcfident  of  the  College  of  PhyiiciaDS. 

Esft  r  Term^  -J .  Car.  In     Roll  ^  if). 
Anafti«nQ.cf    TERROR  of  a  judgment  on  a  demurrer  in  Uie   comiAMr' 

T  AM  m>iy  be  ■  ^ 


ERROR  of  a  judgi 
picas. 
The  First  Es 


** domino  re^e  The  FirstError  afligticd  wfts,   Bedufc  the  recori 

•*  ^uam  pra  ^y^^g^  it  jH  rtfpondendum  domlm  regi  et  Prefident't  Coilegit^  tfc.    Qui 

*•/"//<'  »'*  hut  a  X  AM  pro  domino  rege^  quam  pro  feipfo  fcqu'ttur  quod  reddat  eis  ftxo' 

ihalJ  only  fay  gnita  libras  \  ufide  idem  prejtdens    <yjl   TAM,   tic.   dtatj  &c." 

*'^virAMf>'o  whereas  the  aaion  ought  to  have  been  brought  by  the  prefi^nt 

•«  rfge^uam  oiily  qui  tartly  Uc.  aud  iiot  by  the  king  and  prpfident,  &c — Sednm  • 

!!  r*''*  r^**  «//cc^r/.r  :  for  being  an  original  writ,  the  writ  is  moft  often  fo,  and 

PoitTX  fomctimes  the  other  way  :  and  they  conceived  it  good  both  ways. 

Ton«  261  ^^^  informations  are  always,  thai  the  party  ^«/ /^iw  for  the  king 

a.  Bulih  /rs.  q"^'n  projcipjofequitur. 

Moot,  64.  Dyer,  227.     Plowd.  77.     New  Bk.  Ent.  i6o.    OJd  Bk,  Ent,  143.  373.    Ld.  Ray.  153. 

I.  Com.  Dig.  aiij.     i.  Bac.  Abr.  38.     2.  Hawk.  P.  C.  379. 

Ana/?/o«frr         T"E  SECOND  Error  was,  That  the  replication  was  a  dcpar- 
pudifingpNyfic  ture  from  the  count;  foiV  the  count  fets  forth,  that  KiKC  HekRY 
contrary  to! he    11  je  Eigh'ih  anno  dicimo  rcgm  Jut  incoiporavit  (and  by  the  ftatotc 
r«rfirL!fb*  ^^  H-  ^'^'  ^'  ^'    '  ^^''/''w^'^'O  ^he  College  of  Phyficians  by  the 
ftatute  IZ'^Hev,  name  of  "  1  he  prefidcnt,"  &c.  "  that  no  man  fliould  praftifephyfic 
8.— ihcd.t.n-  "  in  London^  or  within  feven  miles,  without  licence  under  thcfcai 
dant  fUmts  the   «<  of  the  collcgc,  \ipon  thc  penalty  of  five  pounds  for  every  month 
34.  Hen  8.  au-  «  fi^j^j.  i^g  Iq  praftil'cd,  thc  one  moiety  to  the  king,  theotiier  to  thc 
m!du7hc^^     **  preiidcnt  of  the  college,  to  the  ufe  of  tlie  faid  college  :"  and  for 
uM.— 1  he       tliat  thc  defendant,  not  being  allowed,  &c.  had  praftifcd  phyfic  for 
pUiiuitf  fffilUs,  twelve  months  in  Loudon^  the  faid  aftion  was  brought,  &c.    The 
that  by  i.Afjfv,  defendant  pleads  the  ftatute  of  34.  Hen.  8.  c.  8.    **  I'hat  every  one 
and  'h^-^^aime^   '*  ^'^^  ^^^^^^  fcicncc  and  experience  of  the  nature  of  herbs,  roots, 
i>frc..v-j4.//r;f.  **  ^^^'-J  waters,  or  of  the  operation  of  the  fame  by  fpeculatioii  0^ 
8.  were  con-     **  prafticc,  may  miniiler  or  apply  in  and  to  any  outward  fore,  ^^' 
firmed,  ♦*  any    «t  come,    wouud,  apollhumations,  outward   fwelling,  or  difcs^^^' 
!! '''^'''j|'*]»"4*c   *' ^'^y  ^^^^N  ointments,  baths,  pultees,  or  implaifters,  accord'^? 
•«  ro\^ie con-^*'   *' to  their  cunning,  experience,  and  knowledge,  &c.  or  drink/?^ 
<«  trary  not-       *'  the  iloiie  and  ftrangury  or  agues  in  any  part  of  the  realm,  ^'\\ 
«*  wirhftanrf-      «*  out  fiiit,  vexation,  he.  any  aft  or  ftatute  to  the  contrary  notwi^* 
'y^r.i:*-r\\y\i    "ftanding*'     And  that  he  having  (kill  in  thc  nature  of  hcr^' 
from  luTdtch-  ''^^^^  ""d  wateis,  by  fpeculation  and  praftice,  applied  to  perO^^^ 
requiring  his  ikill  licibs,  ointments,  baths,  druiks^  &c.  to  tl^^*^ 
Po<».  334.  Yciv.  13.     1.  SsonH.  83.  1S9.      Cro.JaQ.  |2j.      Co.  Lit.  394, a.      Flowd.  10$' 

for«^ 


ration 
/.  Lk.v   Si.    5.  Com.  Dig,  102.     4.  Uac,  Abr,  uv 
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res,  uncomes,  wounds,  and  for  the  ftone  and  llrangury,  or  agues,      Butler 
id  to  all  other  difeafes  in  the  faid  llatute  mentioned,  prout  ci  bene       ^l^tft 
*//.    Et  quoad  aliquam  allam  praSiifutionem  fcufacultatem  med'uhne    ^^^^  ©f  the 
Iter  vel alio  modoy  quod  non  eji  culpabliis.  •  Et  dc  hoc  ponity  tsfc.  And    College  of 
akcs  his  averment,  et  hoc  paratus  eft  vcr'ificarc.     The  plaintiff  re-    PuyiiciA«s, 
ics,  and  (hews  the  (latute  of  i.  Mary^c,  9.  which  confirms  the 
arter  of  10.  Hen,  8.  and  the  ftatutc  of  \^.Hc}i.%.  and  appoints 
it  **  it  fhall  be  in  force  notwithftanding  any  ftatute  or  ordinance 
:o  the  contrary."    And  upon  this  it  was  demurred,  becaufe  it  is 
Icparture  ;  for  it  entitles  him  by  another  aft,  t;;2.  the  i.Mary^c.g. 
lich  is  not  mentioned  in  the  count ;  and  therefore  it  was  affigned 
erron    But  all  the  Court  here  conceived,  that  it  is  no  de- 
ture,  becaufe  it  fortifies  the  count,  and  is  as  to  revive  the  ftatute 
14.  Hen,  8.  if  it  were  repealed  in  this  particular  by  the  34,  Hen,  8. 
5.    And  for  that  the  cafe  of  /Food  v.  Hawk/head  (a)  was  Ihewn  (rt)yclv.  13. 
the  Court,  in  AUchaeimas  Tamj  42.  ^  43.  EIiz,  Roll  397.  where  ^*^*  ^•P*  *'$• 
;  prefident  .of  the  College  oi  Ml-Souls  brings  an  aft  ion  upon  tlie 
c  for  taking  toll,  and  (hews  a  charter  of  26.  Hen.  6.  to  be  dif- 
irged  of  toll,  the  defendant  pleaded  the  aft  of  refumption  of  liber- 
s  granted  by  Henry  the  fixth,  and  fo  the  liberty  gone.  The  plain- 
Fpleaded  a  reviver  of  them  by  the  ftatute  of  4.  Hen.  7. :  and  it  was 
LD  to  be  no  departure,  but  as  it  were  a  confclllon  and  avoidmg. 

The  Third  and  principal  Error  afligned  was.  If  the  ftatute  ^*'^»  ^^  34- 
U-  Hen.  8.  c.  8.  be  not  repealed  by  the  ftatute  of  i .  Mary^  c.  9. ;  '''*•  ^^'^  *'^ 
d  if  not,  Whether  the  defendant  hath  made  a  fufficient  juftifi-  ^SiTral  words  of 
tion  ?  And  quoad  that.  Whether  the  faid  ftatute  be  repealed  ?  the  1.  yury,  c.  9. 
3URT  was  not  refolved. — But  Richardson,  Chief  Juftice^  con-  "  a»y  adtoror- 
ivcd,  it  was  repealed  by  i.Mary^  c.  9.  by  the  general  words,  "  **'"*"*^^ ^° '*^ 
any  aft  or  ftatute  to  the  contrary  (of  the  aft  of  14.  Hen.  8.)  not-  ij  wuEd-*^* 
withftanding."     But  1  conceived,  that  the  aft  of  34.  Hen.  8.  c.  8.  «*  ing.* 
^mentioning  the  ftatute  of  14.  i/^;?.  8.  vf^LS  for  phy/iciafis i  but  the  ^j^  ^      ^^ 
irt  of  the  aft  of  34.  Hen.  8.  c.  8.  was  concerning  chirurgeonsy  and  aJj.  '* 

icir  applying  outward  medicines  to  outward  fores  and  difeafes,  and  Cro.  Jac.  lai. 
rinks  only  for  the  ftone,  ftranguUion,  and  ague;  that  ftatute  was  Jo''*',  161. 
an  intended  to  be  taken  away  by  the  aft  of  i.  Mary,  c.  9. — But  ^'  ^""^  ™** 
)  this  point  JoN£s  and  Whitlock  would   not  deliver   their  ^^^ 
piniQiis. 

But  admitting  the  34.  //<•«.  8.  c.  8.  be  in  force,  yet  th*y  all  S.  C  Lit  169. 
^isoLVED,  the  defendant's  plea  wa^  naught,  and  not  warranted  by 
be  ftatute  ;  for  he  pleads,  that  ^'  he  applied  and  miniftercd  medi* 


:  the 

fincipal  word  in  the  ftatute,  viz,  '*  extemis:**  and  doth  not  refer 
^  Ihew,  that  he  miniftercd  potions  for  the  "  ftone,  ftranguUion, 
Or  ague,"  as  the  ftatute  appoints  to  thefe  three  difeafes  only,  and. 
>  no  other.  And  by  his  pica  his  potions  may  be  minillcred  to 
>^  other  ficknefs ;  wherefore  they  ail  held  his  plea  was  naught 
^thiscaufe,  and  that  judgment  was  well  given  againtt  him. — 
^bcrcupon  judgment  was  affirmed. 


Wulkcr 


ssft  l^inity  ^crm,  S*  Car*  i.    In  B.  IL 

Cam  1*  Walker  agahjl  Sir  John  Lamb. 

trinity  Term^  j.  Car,  I.     RoU  ^J^, 

SpwUl  wen!»a     A  CTION  ON  THE  CASE,  for  difturbancc  ofthe  plain 

cffi m  laion  oft  ^A.  cxcrcifing  his  offices  of  the  officialty  of  the  archdead) 

turtw»Lin\he  -^^'^^'^  granted  by  the  archdeacon  of  Le'uefter^  and  of  tlic 

offices,  1  .Of  of-  of  commiflary  of  the  bifhop  of  Lincoln. 

fidaiof  an  arch.      Upon  NOT  GUILTY  pleaded,  a  fpccial  verdla  was  foun< 

^mm^lxjxoi^^^^^^'^^^^^^^^^^  offices,  the  one  granted  by  the  archdea 

htfliop :  and  ad-  Leiccfur^  the  other  by  thebifhop  of  Z/«f o/w,  and  were  offices 

judged,  that  a    dicature  always  granted  to  one  perfon/<?r  life  until  1609  ;  J 

grant  of  them     the  30.  FAi%.  were  fo  granted  to  Dr.  Chippendale  \  and  after,  ir 

iwod''"^*^  *•     thofc  offices  were  granted  to  Dr.  Chippendale  and  to  one  I 

?«S.'27Q.         ^^*  for  their  lives,  no  furrender  being  aftually  made  by  Di 

pendalc.     Afterward,  1614,  both  offices  were  granted,  the « 

lJ»«  *1*"x1  ^^^  archdeacon,  the  other  by  the  bifhop,  to  jSir  jfohn  Lamb 

ir^v.^^J'^!'**  ^^^  f^i^  Edward  Clerk  ;    and  thofe  grants  confirmed  by  th 

4.  Mod.  17.       and  chapter:  that  in  1622,  Dr.Chppendale  died;  and  afte 

Hard  35^        tlic  archdeacon  who  granted  that  office,  and  tliebilhop  whog 

II.  Co.  4.         ih^  officeofcommiirary,  died  j  and  the  bifliop  of  Lincoln  wh 

is,  and  die  now  archdeacon  by  feveral  patents  granted  thofe 

to  the  plaintiff,  who  was  at  the  time  of  the  grant  of  the  patent 

perfon,  and  bachelor  of  the  civil  law  only :  and  they  find  the 

of  27.  Hen.  8.  c.  17.  that  lay-perfons,  married  or  unmarried 

do&ors  of  the  civil  la^s  may  he  commiiTaries,  officials,  fcril 

rcgifters  ;  and  that  the  plaintiff  exercifed  thofe  office:^,  and  t 

fcndant difturbed  him.     EtJifuper^lSc. 

Upon  this  the  matter,  being  argued  at  the  bar,  was  reduce 
to  two  qucftions  : 
The 37.  Vtn.%*      FiltsTr  Whetlier  the  patent  to  the  plaintiff,  being  a  lay 
c.  t7.  doeanoc    and  not  a  dodor  of  the  law,  were  good,  or  rcllrained  by  t 
rdlraina  lay      tute  of  ^j: Hen.  8.  c.  17.  ?  And  as  to  that  point,  all  the  C 
^hakr  *  Hi^   Conceived  the  grant  was  good  ;  for  the  ftatnte  doth  not  r 
cifil  law  oiUy     ^^Y  ^^^^  grant :  and  it  is  but  an  affirmance  of  the  commo 
from hoMinj the  Where  it  was  doubted  if  a  hy  or  married  peribn  might  hav« 
9fficefofcom.   offices;  and  to  avoid  fuch  doubts  this  ftatute  was  made, 
fl^Ary,  ch^.    cKplaii^,  that  fuch  grants  were  good  enough  ;  and  it  is  but 
SH^w^  bi-*    firmative  ftatute, and  there  is  no rcftridion  therein.    A nd  aJt 
il^Q^         "      the  flatute  faith,  that  doctors  of  the  law  (though  lay  pcrf 
Wt.  279. 555.  married)  (hall  have  fuch  offices,  yet  that  is  not  any  reftriftio 
Jqoes,264.        none  others  (hould  have  them  but. doftors  of  the  law:  ai 
Poph  37.         fUtute  mentions  as  well  rcgiftcrs  and  fcribes  as  corfimiffarie 
Cro.  £1 2.  3 1 5..  ^hat  a  doftor  of  the  law  fliall  have  them ;  yet  in  common  expc 
^'co'^^d;       fuchpcrfons  as  are  merely  lay  and  not  doftors  have  had  fu 
149.  2T1.  ^     ^^^^'    -^^^  upon  this  very  point  was  a  cafe  in  this  court  of 
Ld.  Ray. 49.51.  V.  Stock  (/i),  where,  upon  demurrer,  this  ftatute  w»as  pleaded  a 
«S3'  file  plaintiff  to  whom  the  commiffarylhip  was  granted,  beinj 

bachelor  of  law,  and  he  having  granted  adminiftration,  the 
was  adjudged  good  ;  and  the  bk.  of  Entries ,  484.  and  489.  v 
lowed  good.     Wherefore  they  refolved  the  grant  was  well  en 

(4)  Hilary,  35,  Cl'a.  Roll  zSi.    Cro.  £!iz.  315. 


Trinity  Term,  8;  Car*  i*    Ih  6.  R,  ajg 

IT  WAS  ALSO  RESOI^VED,  that  whfirc  an  offictr  for  life  aC-       Walked 

fanothet  grant  of  the  fame  office  to  him  and  to  anotlicr,  it        «|^'"«/' 

ay  furrcndcf  of  the  fitft  grant.  ;"  ^'  ^l*"*"* 

'  °  Ante,  19S. 

SECOND  POINT  waS,  Whether  th^  office  of  the  officialty  of  The  ftatutes  of 

ideaconry  and  the  office  of  the  commiffary  of  the  biflibp  be  i»A7;».  c.  19. 

Icbv  the  I.  Eliz.  c.  19.  and  13.  Ellz.  c.  10.  bccaufc  it  was  *"*^J^;^^'J* 

cd  tlicy  were  not  parcel  of  the  poilcffioiis  of  the  bilhoprick  hilho^i  ^jd**" 

Jcaconry,  fo  as  they  could  have  any  profits  by  them,  and  arca)de;icont 

e  llatutc  doth  nor  rcftVain  the  graiifs  of  them  ?  But  all  ^rom  gramting 

ouRT  rcfolved,  they  were  within  the  words  and  intent  ^^  *'**'• 

Latutes;  for  they  arc  hereditaments  (a),  and  ate  pertaining  cd^fo'aTtobkid 

em :  and  that  a  grant  of  thofe  offices  to  two,  where  they  thiir  huxtOan 

ilygrantable  to  one  for  life,  and  being  granted  in  reverfion,  for  a  longer  term 

1  grant  by  the  ftatutes  againft  the  fucceflbrs ;  for  the  ftatutes  ^^*^od»  mu^^ 

all  grants  of  any  thing  to  be  avoidable  againft  the  fucccflbr,  InmJdinpL 

grants  of  neceffity  and  leafcs   for  three  lives  or  one-and-  veriiom 

years,  where  the  ancient  rent  is  referved :  and  all  other 

IS  well  of  offices  as  of  other  things,  not  warranted  by  the  fta-  '^c^^*,  ^ 

re  made  void  as  againft  the  fucceirors.  10.  Co.  6o,  Tbf  Bijhop  cto.  £112^440. 

'irry'j  Cafe.     5.  Co,  14.  and  a  cafe  of  /'affib^tn  v.  Crompt$ffj  6^j, 

.  I.  at  thcaffizcs  before  the  iuftices  of  affile  for  the  office  of  ^ro.  Car.  49. 

fterlhip  in  Suffolk  ;  and  in  Jfohm  v.  Powell  for  the  regifter's  ^^^^ 

•  Hereford^  where  it  was  adjudp^cd,  that  fuch  offices  granted  jonei,i64.^* 

fion  were  void.     Whereupon  rule  was  given  that  judgment  Britfg.29.  31, 

be  entered  for  the  plaintiff,  unlefs  other  caufc  were  ffiewn.  Ley,  71, 

tervvard  being  moved  again,  judgment  was  given  for  tlic  *•  ^"r  '^^^ 

r  4*  Mod*  17. 

Duke,  139. 
Co.  Ut.44,     1.  Burr.  219.     3.  C<ini.  Dig.  250.     3.  Bac.  Ab..  72J. 

5.  Geo.  3.  c.  17.  Leafei  for  three    lie  in  giant  and  noi  In  live.7,  ^^  dechied 
MTcniy-one  yean,  by  e:cleruftfcal     guod. 
'  inc4>rpofeaJ  hereditimtnts  which 

Tredymmock  agahft  Ferryman.  c^ii  3. 

MicLaehias  Teimt  '^.Car,  I.     Roll -j 6, 
)R  of  a  judgment  in  Cornwall  in  debt  upon  an  obligation.  A  cuftom  totry 
e  error  affigned  was,   Becaulc  the  trial  of  the  iflbe  joined  ^aufes  in  an  ^- 

-       -     .    o  ,  -'  lenor  court  ny 

IS  by  fix  jurats  only.  .    ylxZ-rrar.  inihwl 

-E,/or  the  defendatity  moved,  that  it  is  not  error;  for  it  is  o^ '«"'/«"  i*  bad. 
d  that  he  tried  it  there,  by  fiX/'ecundum  cofifuetudincm  ihid*m  a  i.RoU.A>.5f;4. 

fafi".  before  ufed;  and  the  court  being  by  prcfcription,  the  3-  ^^'  3**.* 
rn  by  the  cuftom  may  be  by  fix  :  and  there  is  multitude  of  ^'  ^q'^^}J' 

in  twenty  fevcral  courts  in  Cotmvall  where  trials. may  be  ,t^.t!*fH»rc(3j. 
by  cuftoms  there  ufed  ;  wherefore  if  it  fliould  be  reverfed,  Dougi.  204, 
thers  fliould  be  reverfed. 

A.LL  THE  Court  held,  that  fuch  a  cuftom  is  void,  and 
the  common  law  ;  and  tiierc  cannot  be  an  exemption  of 
from  being  jurors,  unlefs  there  be  fufficient  jurors  befidcs 
Tons  exempted  to  make  trials. — And  Jones  faid,  althougli 
r  parts  of  fP^ales  there  be  fuch  trials  hy/tx  cnlv,  it  is  by  realon 
^  of  parliament  of  34.  £5^35  Hen.  8.  c.  26. 1*.  74.  (aj,  which 

(^)  Viit  3.CCC.  a.  caj.  f.9. 

^ippoints^ 


a6o  Trinity  Term,  8.  Car.  i.     In  B.  R. 

Taidtmmocx   appoints,  that  fuch  trials  may  be  by  fix  only  where  the  cuftom/jatS 

^gaiiift        jj^gj^  fQ.  which  proves  that,  when  they  were  united  to  En^londiiA 

to  be  governed  bv  the  laws  here,  fuch  trials  could  not  be,  unleS' 

they  had  been  k>   provided  for  by  parliament.     Whereupon  the 

judgment  was  here  reverled. 

Case  4.  '    Majof  agatpift  BrandwGod. 

Hilary  Term,  5.  Car*  I.     Roll 6^^* 
The  lord  may  at  1^  EPLEVIN  of  an  OX  taken,  &c.     The  defendant  makes  cow-! 
hU  eteaion  dif-  *^   fance  as  bailiff  of  J(,hn  Brandwood^  for  that  he  was  feifcd  in  (ee 
2^«iiior/ii-»#ior  ^f  ^^  manor  of  D.  and  that  one  Smith  was  feifed  in  fee  of  fudi 
•n<r  upon're-     tenement  holden  of  tlie  faid  manor  by  rent  and hariot  fervice^  payable 
plevin,  tlie       after  the  death  of  the  tenant,  and  that  Smith  died  poileffed  de  amm* 
avowry  need  rot  Hifus  ct  catallis  \  and  bccaufe  x\\t  hariot  was  not  paid,  he,  b?  the! 
ihew  the  parti-   command  of  the  faid  John  Hrandivood^  diftrained,  and  fo  madlcco-j 
wWchhtTfsen-   NUSANCE,     The  ilfuc  was  upon  the  tenure y  and  found  for  the; 
titled  tin  btri^t  J  defendant. 

but  if  hc/«aK,  Exception  was  now  taken  in  arreft  of  judgment,  becaufe  hcdod^ 
th  "d"cnliMl  not  Ihew  what  was  the  lieft  beaft,  which  he  demanded,  nor  the' 
chiflg.  kind  thereof,  nor  the  price  of  it;  for  this  caufe  Hyde  movc(V 

that  the  avowry  was  ill,  for  it  is  uncertain  what  thing  the  defendant 
276.'  "^^  fhoxiXd  have,  or  how  he  fhall  be  fatisficd  if  he  Ihould  have  rcwm. 
Co.'copy.r.as.  And  he  faid,  all  the  precedents  are  in  point,  that  he  ought  tolhct 
Plowd-  96.  what  the  hariot  i*?  when  he  demands  the  price  thereof.  8.  Co,  lOj 
Moor,  540.        Talbort's  Cafe,  Plo^d.  94.  Bk.  ofEfit,  584. 

B»dl.  47.  '  But  HuTCTiiNsoN  faid,  when  the  lord  diftrains,  it  is  becaufcthe 
J.  And.  199.  hariot  is  eloigned,  and  therefore  he  cannot Xeize  it;  fo  then  he 
Lutw.  1367.  cannot  (hew  what  is  the  bell  beaft  :  and  for  an  hariot  fervicci'iJ 
?alk.  356.  ^  j^^  ^jjg  lord's  elcftion  either  to  dillrain  or  to  feizc  it,  if  he  can  find 
'  Afl*/^.'  i^  y^^  it'xzG  he  cannot,  unlefs  the  proper  beaft  of  the  tenant  onlvi 
Kcly.  167.  but  he  may  diftrain  any  man's  bealis  which  are  upon  the  land, 
Kit.  134.  and  retain  them  until  the  hariot  be  fatisfied.     And  he  laid,  there 

3.  Mod.  131.     were  divers  preccdent<?  in  the  common  pleas,  where  he  avows  with* 

^*iw'-r!!I"' l«'  out  fhewino;  what  was  the  beft  beail,  or  any  price  thereof;  and  it 

Oilb.  I  en.  245.  Ill-  .•  t  '*/i  •       r 

a.  Com,  Dig.     would  be  mconvenient  to  enforce  the  avowant  to  ihew  it,  for  per- 

318.  adventure  he  ^oxh  not  know,  or  ever  law  it.     f^idc  24.  Edw- i' 

3.  Bac.Abr.  52.  p/^  ^2.     44.  Edw.  3.  pi.  1 3. 

-oi.     *  Afterwards  it  was  adjudged  for  the  avowant. 

».^Efpio.  Dig.         This  Case  was  moved  again,  Afjcbaclmas  Term^  8.  Ctfr.  i.fc] 

GERMYNj.that  the  avowry  was  not  well  made,  becaufe  it  dothnc^ 

appear  what  beaft  he  (hould  have  for  the  hariot,  nor  of  what  value 

the  return  being  irreplevi  fable ;  nor  can  the  plain  tiff  know  what  K 

offer  to   have  attain   his  cattle. — But  all  the  four  JrsTicI! 

prefent  agreed,  that  the  avowry  is  good  enough  :  for  peradvcntun 

the  avowant  doth  not  know"  what  was  the  bcft  beaft,  and  tb 

plaintiff  having  done  wrong  by  his  cloignment,   he  at  Ids  pen 

Tones    00         ought  to  tender  fufBcicnt  recompence  :  and  that  the  avowry  ^ 

Hob/176.*       good,,  there  were  fhcvvn  two  precedents,  the  one  m  Trinity  Tern 

Hutton,  4.         18.  Eliz,  Roll  506.  Dicket  V,  Hi^gms^  and  the  other  in  Trinity  Tert 

13.  Jac.  I.  Roll  1 148. 

Hii 
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Hixe  ijj^ahfft  HoUingflied.  Casi  5. 

HilarjTermt  'J.Car,  i.     Roll  jh^,    •     •  -      . 

pRROR  of  a  judgment  in  the  common  picas  in  an  aclion  upon  f  **/^*^  Jj?*^ 
*^  tlic  cafe  for  words  :  "  She  is  a  bawd,  and  hath  bewitched  him  u^,  ^^/J)^  ^5 
*•  ky  witclicraft  and  forccry."  ,  ^"'Yinubt-Milcbtd 

Germ  Yx, /or  the  pUthttiffm  the  writ  of  error,  moved,  that  thcfc  ",.*!**•*' 
rords  arc  not  aftionabic  :  for  to  call  one  ''  bawd,"  no  adtioii  lies  poftTal*."^* 
t  the  common  law;  but  to  fay  that  "  Ihe  kccpsahoufc  of  bawdry,'.' 
laftioaablc  at   the  common  law;  and  that  the  judgment  paffcd '•^°"*^*'*^^' 
ibJiUntio  in  the  common  pleas.  ^' 

But  it  was  held  by  Joves  and  Mvsklf,  tliat  the  aftion  well  lies 
wthelaft  words,  •*  and  hath  hcwitclied  him,  fee.  ;"  but  for  tho 
rft  words  it  was  doubted.  Wherefore,  dctc'is  ahj'nitlbns^  a  rule 
as  given  that  judgment  Ihould  be  affirmed. 

See  the  i.J:bC.  i.  c.  la.  and  9.  Gee.  2.  c.  5. 

Mead  agahtjl  Perkins,  ^^"  ^• 

7RROR  of  a  judgment  in  tlie  common  pleas  in  an  action  for  Tocfu-;;«an 
-*  words  :  where  the  plaintiff /*<Tjt/;/j  declared,   'I'hat  he  was  an  attorney  wUh 
ttorncy  of  the  common  pleas,  and  of  the  Iherlff's  court  in  London  ;  l^^^jciunins^lc* 
nd  that  the  defendant  fpake  tliefe  rcaiuialous  words  of  the  plaintiff:  tioiubie.  * 
Me  (pi'ttfatum  the  \i>\A\\M'\ff  h'ftucmio.  is  a  cozener,  and  cozens  his  -g 

*  clients  in  the  fhcriff 's  court  of  London^   and  w-as  for  that  caufe  / xt-rm  Rcp.' 
'  difcharged  of  th:it  court."     The  defendant  pleaded  not  guilty  ;  366. 
nd  found  againll    him,   and  judgment ;    ;:nd  the  error  alligned. 
That  tiie  words  arc  not  ai'iionable. — But  the  Cotrt  held,"  they 
Fcre  fcandalous,  and  touched  him  in  his  profelfion.     And  judg- 
nent  was  affirmed. 

Ellis  agahiji  Johnfon.  Cah  7. 

frinity  Term,   7.  Car,  1.     Roll  1039. 

pRROR  of  a  judgment  in  D,  an  inferior  court.     The  error  af-  If  m  inferior 
iigncd,   Eecaufe  after  an  ha  has  cot  pits  cum  caufa  was  fued  out  *^*^**''  proceed 
of  this  court,  and  delivered  to  the  mayor  anJ  principal  officer  of  *''*^  fcrvicoaud 
that  court,  and  acceptance   and  allowance  thereof,  thev  notwith-  \  ^^^"^*  ® 
itandmg  proceeded  to  trial  and  judgment.     1  he  defendant  pleaded  ihcy  arc  lut  \e 
nnullo  eji  erratum,  to  ;it»4cl>out»r, 

and  pn  cettHin^f 

Germyn  now   moved,  that  this  is  not  error,  bccaufe  lie  doth  a«-ro'.r«Mjij«. 
not  alledge  the  hahvai  corpus  to  be  upon  record  ;  fo  as  tiic  error  now  '^*^^' 
iffigncd  is  not  triable.  2.Krii..\b.495. 

.  8.  Cc.  145. 

But  IT  WAS  HELD,  that  that  proceeding  after  the  habeas  corpus  c-c.  E'.ii.  •^3. 
Uvered  is  an  error,  diwA  coram  jionjud'uCy\s\\\Q\\  is  confelTcd  by  the  *-'•''"•  J«c-  4»« 

Siding  in  nullo  eft  erratum  :  and  if  it  were  not  true  that  it  was  !'][jj""'  **''' 
ivcred  to  tlie  mayor  and  allowed,  it  ought  to  have  lx;en  denied,  3' Mod! 85.^' 
•ndis  iriahlc/^^r^/j  ;  but  becaufe  it  is  not  denied,  it  is  a  nianifell  Skin.ai^.* 
error.     Whereupon  the  judgment  was  rcverfed.  Saik.  140. 148. 

Anoic  308.  814.     Tidd't  Pra^ice,  176.       7.  Mod.  138.    ji.  Mod.  666.     2.  Hawk.  p.  C.  417. 
^€Mrp.  671,     I,  Term  Rep.  179.     3.  Term  Rrp.  370. 

Sseai.  Jac.i.  c.  23.  f.  x. 

.    CIO.  CAR.  S  Wilfon 
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Cah  f. 


Wilfon  agaiftfi  Chambers. 


Tr0¥it  to  for  p^RROR  of  t  judgment  in  the  common  picas  in  an  aAion  of  tio* 
not  deB^fring  «  Hj  y^^  ^^^  CONVERSION  of  a  bond  ofonc  hundred  poond$,coii' 
neoSJf  tt)  ^*^5*>"^^  ^^^  ^^^  payment  of  fifty  pounds  at  fuch  a  day,  which  caaio 
r  thedaie>    ^^  ^hc  defendant's  hands  ;  and  he  being  required  fuch  a  day  and 


cr  coaJfedgetiie  year  to  deliver  it,  had  not  delivered  it,  but  refufed,  and  converted  it  \ 
time  or  place  of  to  his  own  ufc^  but  no  dayy  ycar^  ov  place  of  this  converfionwai  j 
cjtaftrfioii.       mentioned.  ' 

F6(l.  535. 

s^RoU.  Ab.  5,      The  defendant  pleaded  not  guihy  j  and  found  againft  him,  azi4 
Cro.  Eliz.  7S.   judgment  for  the  plaintiff. 
st'  SI9.  ji%. 

Cro.  lac.  63!.  Master  Grimston  affigned  for  error.  First,  Becaufe  noitrtr 
'•^•'^«P'»-  of  the  bond  is  mentioned. — Sed  nan  allocatur:  for  bein^  Joft  anj 
4.  Mod^^i  6  co"^^^^cd>  he  peradventurc  did  not  know  the  certain  date  of  the 
Hani  es^  III",  hond  ;  and  if  he  fhould  rccitea  date  and  mif-recite  it,  it  wonldbo 
t.  Saik,  119J    a  failure  of  his  luit. 

6.  Mod.  II ».         Sfoondly,  Becaufe  he  did  not  alledge  the  day  nor  plaa  of  th 

Bulkr*!  N.  p.  converfion  (a).  — Sed  non  allccatur :  for  the  denying  to  deliver  it upoo  i 

37;  i<.  rcqucft  is  a  converfion,   and  the  day^  year^  ^nd  place  are  tbeiebf  • 

Umn'to^^'  alledged;  which  is  fufficicnt:  and  the  allegation  of  the,convcrf«l 

576.81*3.  8*59.  (which  hath  no  day  nor  place)  is  not  material,  when  there  wis  I 

s.Com.  oif.  Jufficient  converiion  before.     Whereupon    the    judgment  wai 

S19*  ftso.  affirmed. 

t!wif!l!i^^  W  Se^'^-  *  >7.  Car.  ».c.8.  ^ 

Caii  9.  Kiffin  aj^^inji  Vaughan  and  his  Wife. 

Trin.'tj  Term,  6.  Car.  i.     Roll  ^yi. 

^j^^!V  ^  •    p'RROR  of  a  judgment  at  the  grand  feffions  in  the  county  of 

^mdaJefit,     j2j  Montgomery  m  a  quod  ei  dcfofceaty   in  nature  of  a  writ  o/r^ht* 

'  The  defendant  faith,  that  he  hath  majutjus  than  the  plaintiff;  and 

iffu^  thereupon :  and  at  the  day  the  defendant  made  default,  and 

fettt  cape  awarded  j  and  at  the  day  of  the  petit  cape  returned,  Edweri 

ttp  Thomas  prayed  to  be  received,  becaufe  the  feoffment  was  made 

^  to  the  ufe  of  the  faid  Vaughan  and  his  wife,  for  the  life  of  the  wife 

the  remainder  to  the  faid  Edward  ap  Thomi^s  and  his  heirs.    Tl« 

demandant  counterpleads  that  receipt,  traverfing  the  feoffinent; 

and  iffuc  joined  thereupon  ;  and  at  the  day  of  return  of  the 

jury  Edward  at  Thomas  did  not  appear,  but  one  John  apEdwarih 

/  as  his  fon  and  neir,  prayed  to  be  recpived  by  his  guardiani  he  bdi^ 

within  age  ;  and  faia,  tliat  his  father  was  dead,  and  he  as  fon  and 

heir  appeared,  and  pleaded  the  fame  plea  as  his  father  pleaded,  and 

prays  que  le  parol  demurrer  pur  fon  nonage.     The  plaintiff  COUHTU- 

PLEADS  his  receipt,  taking  ilfue  upon  the  feoffment  ir/  tf«iM  i  «f» 

upon  that  they  were  at  iffue  ;  ^nd  at  the  day  the  tenant  by  receipt 

made  default,  and  a  petit  cape  awarded,  and  at  the  day  be  did  i^^ 

fave  his  default;  whereupon  judgment  was  againft  the  tenant bf 

receipt ;  and  error  brought. 

The  First  Error  affigned  was,  Becaufe  the  corNTEtPtf^ 
lias  of  the  fioffment  alledged,  where  he  ought  to  have  faid  of  the  rtj 
virjioni  and  he  cannot  traverfe  the  flosment,  but  fuocwtque  t^ 
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rerfion :  and  although  he  hath  it  not  by  feoffment,  yet  if  he      KirriH 
t  by  any  other  wav>  that  fufficeth.  ^   ^""^^     . 

E  Sbcond  Error  was,  Becaufe  the  receipt  is  admitted  after     hjtVViFk. 
r,  which  ought  not  to  be,  imJefs  in  cafe  where  the  tenant  by 
:  dies»  and  his  heir  comes  in  loco  fuo. 

I  Third  Error  was,  Becaufe  thejudgment  was  given  upon 
"ault  of  the  tenant  by  receipt  againft  the  tenant  by  receipt, 
tlie  judgment  ought  to  be  always  againft  the  tenant  to  the  Cro.  Jac.  6SS. 

this  WAS  HELD  a  manifeft  error.     Whereupon  the  judg- 
vas  reverfed. 

braham  Jennings  againft  Vandcputt  and  Others.  Casi  10. 

►T  upon  an  arbitrament  to  deliver  fcventy-fivc  pounds.  And  On»(ubm»mon 
:clares.  That  the  plaintiff  and  defendants  fubmitted  them-  J^*',**|{J^'j^^ 
:o  the  arbitrament  of  four  merAants  concerning  certain  ac-  ^^^"^  m»kc  ' 

of  pilchcrs,  fo  as  the  arbitrament  be  made  and  delivered  in  their  award  on 
;  before  the  twentieth  of  July  following  ;  and  if  they  could  the  2«th  July, 
ree,  then  to  the  arbitrament  of  luch  an  umpire  as  the  arbi-  ©» chufc am  u  •?- 

(hould  name,  fo  as  he  made  his  umpirage  in  writing  before  j'7h*Lur*  the 
2-and-twentieth  of  July  following :  and  Inews,  that  the  four  ip,,o  ntmemof 
tors  did  not  make  any  arbitrament  ad  vel  ante  the  twentieth  an  umpire  be. 
K  following  ;  but  that  before  the  twentieth  of  July^  viz.  the  ^^^  ^^  »^rt» 
nth  ofjufyy  three  of  them,  and  the  fourth  arbitrator  agreeing  ^^^  '•»  v««'.  »^ 
nto,  upon  the  one-and-twentieth  oijuly^  by  their  writing  makV  Jn'^awlird 
he  eighteenth  of  July^  nominated  Abraham  Chamber  lainc  for  before  their  time 
r,  who  took  the  cliarge  upon  him,  and  before  the  twenty-  cxpirrs;  bat 
f  July  made  an  award  y/z/^tr  pntmijfii,  viz.  that  the  defendants  r"^'^' hey  make 

pay  the  faid  feventy-five  pounds  within  a  month,  &c.  5  and  •***  ^^■''^  **  *"• 
i-pavment  this  a<^tion  was  brought;  and  upon  nil  debit  it  «-Roli.Ab.?6a. 
jnd  for  the  plaintiff.  *•  ^J""  *•  •  M- 

*^^  I.  Mod.  274. 

MSTON  moved  in  arrcft  of  judgment,  that  this  nomination  ^'^VS^'  ^*** 

umpire  before  the  twentieth  of  July  (at  which   time  they  2.  Vent.^116. 

o  make  their  award)  was  not  good  ;  for  they  had  all  that  1.  dim.  Dig.' 

>  make  their  award,  and  no  time  then  appointed  for  to  no-  39«- 

an  umpire,  until  after  tJie  twentieth  of  July.  *•  ^'^'  '^9« 

^  -^     '  Ld.  Ray.  aa^ 

^on  allocatur :  for  there  is  no  complete  nomination  until  the  ^7^' 

lent  of  the  fourth  aibitrator  with  the  other  three,  viz.  the  ^^-^^^  "<>• 

id-twentieth  oi  July  ;  and  the  writing  is  not  to  have  effect  ^"j-,  Awards 

hat  time:  anJ  it  is  no  writing  by  intendment  until  fealed,  ;i. 

gh  it  be  dated  before;  and  if  they  had  nominated  the  umpire  3-  TcrmRcp, 

the  time  expired  of  making  their  arbitrament,  yet  it  is  good  i9»» 

i,vrhen  no  arbitrament  is  made  by  diem  within  tlie  time. 

nipon  it  was  adjudged  for  the  plaintiff. 


S  a  Watts 
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Caii  ti.  Watts  a^ninft  Baker. 

l-ender  of  'TRESPASS  quart  claufumf regit.  The  defendant  pleads  i< 
amendt  under  •*•  Jng  to  the  21.  'Jac,  I.  c.  12.  (/?\  that  he  tendered  amen 
c^***nTuftbt  ^^"^^  ^'^^  aft  ion  brought,  v/:r.  the  fccond  of  O^ober  fef^umo 
iinmediiicly  at-  '^^^  plaintifF  replies,  that  before  fuch  tender  he  fued  a 
ter  the  crefpaf*  tfeftcd  the  laft  day  of  Trinity  Term  before,  and  upon  that pr 
ebmmittcd,  and  the  defendant  to  hearrcfted,  intending  to  declare  in  trcipa 
bcfort  ««  mrrtft  ^25  thereupon  demurred  .—and  resolved,  that  this  tendc 
vpom  attsat.  ^^^  j^^^  ^  ^^^  ^^  ^^^jj  ^^  ^^  tender  after  an  original  writ  con 
i.Rolh  538.  jatc,  fo  after  an  arreft  upon  a  latitu: ;  for  the  tender  bv  the 
t  Bac^  Ab/^.*  ^^  intended  to  be  immediately  after  the  trefpafs,  and  bcf( 
a.  Burr.  953.'  fuit  Commenced.  Wherefore  it  was  adjudgea  for  the  plain 
956.963.       I.  Bl.  Rep.  268*  217.     i.Wi)Ci4i.     Tidd'ftPrad\ice,  189.     5.  Com.  Dig.  3644 


p.  C.  63.  D0U5I.  62. 


(«}  See  24.  Geo.  s.  c  44.  f*  4«  &  5. 


Caii  11.  Anonymous, 

Bycuftom.fifti    A  PROHIBITION  was  prayed  by  Calthrop  to  fta; 
ukefl  in  the  fea   ■**    upon  an  appeal  here  to  the  delegates  from  a  fentencc 

wh^*Th**  tr     '^^^  ^^^  ^^^  ^^^^^^^  ^^^^^  ^*'^^"  "^  ^'^^  ^^^'  Becaufe  fifli  in 
landX  *^*"    ^^  great  rivers  ^vc/ent  naiura^  and  not  tithable. 
Poft.  339.  Secondly,  Becaufe  the  fea  is  not  within  any  parifh  ;  i 

i.RolUAb.636.  fpiritual  perfon  can  fay  it  is  within  his  parilh  where  th 
^6.  taken. 

HetL  15.'  ^"^  ^^^  prohibition  was  denied  5  for  tithes  of  fiflies  arc 

Palm.  5^7.  paid  in  Ireland^  as  Jones,  ^Jvjhct\  affirmed.     And  it  was 

Bunb.43, 256.  Cornwall^  they  pay  tithes  for  mhing  in  the  fea  to  the  parfo 

J.  Com.  Dig.  parifti  where  thqy  are  landed  ;  and  it  is  a  cuftom  in  Tarmot 

t!*TermRep.  ^^^^^^  ^^^^  ^  P^'^  ^^^  herrings. 

3^5*  («)  See  tl>c  <taiiitrs  32.  Geo.  3.  c.  53.  and  23.  Geo.  3.  c.  28.  by  which  xK 
now  aboliilied.     Poit.  51^ 

«Ai«  13,  Hopeftill  TyndaKs  Cafe. 

Jnte^  Page  252. 

A  pitiTtt  certh-  A  CERTIORARI  being  awarded  to  the  mayor  and  j 
r«ri dircfted  10  x\  ////^^  to  remove  an  ir.diftmcnt  taken  there  againft 
jurarji^one"of  '^'''^^^'  "^^^^  ^"^^  indifted  before  them  for  buggery  ;  they 
the  Ciftfut  Polts  upo^^  the  writ,  that  it  is  one  of  rl^e  Cinv.e  Forts^  and  t 
CO  remove  an  have  a  privilege  there,  and  of  time  whereof,  &c.  that 
irri,i*r.r.cm  of  out  of  the  kjng's  courts  runs  tlicie,  but  it  nuift  be  dii 
S«7'c  **  '^^^  Warden  of  the  Chi^Ne  Po  ts,'*  who  fhould  fend  th 

«..    .ante,    ^^^^  ^^^  were  returned,  and  not  othcrwife. 

Ab  ^^  ^^^^  moved,  that  this  is  an  ill  return,   and  that  they 

Crojic.  543.^  ^"y  ^^^^  liberty ;  for  they  may  not  meddle  with  m 
••Hawk.  p.C.  the  crown,  becaufe  it  is  favcd  in  Magna  Chart  a.  Wl 
400.  it  was  prayed,  that  it  might  be  difallowed,  and  that  a  pluries 

Dongi.749.7ifx.  might  be  awarded  againft  tliem,  commanding  them  to  cc 
\  J^'"*  ^^P.  in 


Trinity  Term,  8.  Car.  i.    In  B.  R.  265 

nentat  fuch  a  dar,  and  then  to  be  in  perfon  to  fliew  their  HDnintt 
rs  and  evidence  tor  their  pretended  claims,  and  to  anfvvcr  Tvh»al*« 
ontempt  in  not  returning  the  record  upon  the  firll  writ.  ^*** 

r,  tbe  King^s  Attorney^  Ihewed  a  record  in  Eafler  Term 
w.  3.  RolliQ.  out  of  the  trcafury  of  the  exchequer,  r/z.  A 
jing  awarded  out  of  the  chancery  to  the  mayor  and  com- 
y  of  London^  to  certify  nn  indictment  there  taken  againft 
mhard  for  engrofling  of  filk,  upon  the  alias  they  made  fuch 

that  by  ancient  charters,  confirmed  by  parliament  and  an-  • 

fage,  they  had  fuch  a  privilege,  that  all  indidlments  and 
lings  for  any  caufc  uniels  for  felony  fliould  be  tried  and  de- 
tA  there,  and   not  clfewhere  ;    and  hereupon  a  plwies  was 
d  to  return  this  indiftment  into  chanccrv,  and   that  they  («5  i«  Kelu 
be  there  at  the  fame  day  to  flicw  their  eviclence  and  charters  ^5*»  S7»- 
itain  their  claim,  and  to  anfwer  their  contempt ;  and  at  the    ^]I^^X%t>. 
\y  they  returned  all  their  evidence  and  proceedings  there  {a)  \  Har«i,  iio%.^\t^, 
it  was  prayed  tliat  fuch  courfe  fhould  be  obferved  here^         i.sid.  155. 230. 

I.  Burr.  3S6. 
THE  Court  awarded   accordingly  a  plurics  certiorari^  di-  »-^-R«Pv»3o^ 
to  the  mayor  and  jurats.  ch."i^C     .^* 

(•)  See  5.  Will.  &Mary,  c.  ii.  f.  2. 


Goodyear  againft  Bifliop.  CAti  14. 

'ION  FOR  WORDS.  Whereas  the  plaintiff  is,  and  for  Tofiyofamer- 
vers  years  hath  been,  a  merchant,  and  ufed  the  trade  of  a  «*'*'»'  that  he  it 
nt;  that  the  defendant,  having  communication  with  ono '^l^*T'{^J^^* 
of  the  plaintiff,  to  fcandalize  him  and  deprive  him  of  his  I^um  to  calling 
of  Jiving,  faid  of  the  plaintiff  thcfe  fcandalous  words  :  **  He  him«  ha^huft. 
endo  the  plaintiff)  is  not  worth  a  groat,  he  is  a  hundred 
ids  worfe  than  nought." 

r  verdift  for  the  plaintiff  in  London^  and  one  hundred  marks 
IS  given,  it  was  moved  in  arreft  of  judgment,  that  thefe 
are  not  aSionable,  for  he  doth  not  (hew  that  h^  fpake  of 
in  relation  to  his  profcflion,  nor  called  him  bankrupt. 

ALL  THE  Court  held,  that  thefe, words  of  a  merchant  who 
)on  his  credit,  which  is  the  principal  means  of  his  gains,  are 
andalous,  and  tantamount  as  if  he  had  called  him  bankrupt* 
fore  it  was  adjudged  for  the  plaintiff. 

« 

*     4   Johnfon  againft  Sir  Henry  Rowc.  ^^"^  «5- 

tepiTION;  for  that  The  Prior  of  the  Salutation  of '"  P''**^'**'»'«» 
r»der    of   The   Carthusians  was   fcifed  in  f^^^oi  9l''^^^^^^^^^ 
ind  grange  called  Bloomjbury^  in  the  parifh  of  i9/.  Gilei^  and  ibe  defendant 
I  lands  in  the  tenure  of  the  plaintiff;  and  that  he  and  all  plead  anigree- 
dccdTors,  until  the  day  of  tlie  diflblution,  held  them  dif-  ""«^"«  ^»^^  ^^t 

fcbbur,  that  Che 
AktyM  not  extern!  to  the  lands  when  in  the  occupation  of  Icfl^es,  and  tr^vtrjti  the  (lifcha^se 
Slewing  titb  in  the  abboti  tlic  irju^fmcnt  is  bad.  Poft,  3^6.  441,'— Hob.  311.  Cro.£rfti  6;i. 
.  16,     FoAes,  32I. 
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JoMKioif  charged  of  tithes  ;  and  fo  fcifed,  the  29.  Hen.  8.  forreiidertd  theft 
again/i  ^q  ^^^  j^jj^g  ^  ^i^j  pleads  the  ilatute  of  31.  HeH.  8.  c.  .  and  convcji 
ko  Jr/^    tlie  intereft  from  the  king  to  the  plaintiff,  &c. 

The  defendant  pleads*  that,  ift  May  1422,  it  was  agreed  betwixt 
the  mailer  of  the  hofpital  oi  Button  Lazars  and  the  £iid  prior,  that 
when  the  lands  of  tlie  manor  of  Bhomjhury  were  in  the  hands  of  the 
tenants  or  feriAors  of  the  prior  that  tithes  fhould  he  paid  \  and 
when  the  lands  fhould  be  in  the  hands  of  the  prior  himfeif,  tbit 
they  fhould  not  pay  tiUics,  but  then  they  fhould  have  fix  kine* 
gate,  in  fuch  a  pallure  of,  he,  in  lieu  of  tl;c  tithes ;  and  conveys  the 
poilefTion  of  the  hofpital  to  the  king  by  farrender,  ai>d  from  the 
king  to  the  defendant ;  and  tr  a veksetu,  tliat  the  plaintiff  non 
holds  the  lands  difcliargcd  of  tithci,  &c. 

The  plaintiff  thereupon  demurs. 

And  IT  WAS  ADJUDGED  for  him,  that  the  plea  is  ill,  and  no 
good  inducement  to  t!ie  travcrfe  ;  for  he  makes  no  title  to  the 
niafler  of  the  hofpital  for  tithes,  but  only  pretends  an  agreement 
but  doth  notenti  Jc  him  to  the  tithes,  nor  Ihews  that  he  was  fcifcii 
of  tlicm  in  fee,  nor  doth  fhcw  any  thing  for  which  they  migh 
make  fuch  an  agreement:  alfo,  he  doth  not  fhew  the  agreement  t< 
be  by  writing;  and  the  inducement  of  a  traverfe  ought  to  be  al 
Ways  fufficieiit.     Whereupon  it  was  adjudged  for  tlie  plaintiff. 


Cxst  iL 

An  andei'^t 
hi'.hway  cannot 
he  changed 
virithout  tht 
kinfs  Ikentt 
firft  obtained  on 
•<*i\  ad  quod  dmm' 
tiumt  alchoQgh 
an  inqaiUclofl 
iiM  that  it  it  no 
damage  to  the 
?^ing  to  grant  a 
licence* 

Vaughan,  341, 
YHr.  141. 
t.  Burr.  465. 
±.  Com.  Dig. 

».  Hawk.  P.  C. 

567, 


The  King  a^ainft  Wardc  and  Lyme. 

tNt'ORMATlON.  Whereas  there  was  from  the  time  whereo 
^  &c.  a  Common  highway  in  Cold-J/hby^  in  a  lane  called  Crkl 
lani\  Icadhig  to  divers  market-towns,  as  well  for  horfemen  as  fc 
footmen  and  for  carriages  ;  that  the  defendants,  on  the  firA  < 
Juney  7#  Car.  I,  with  hedges  and  ditches  erefted  crofs  the  lane,  ir 
clofed  and  flopped  tlie  fald  way,  and  held  it  inclofed  and  ftoppc* 
whereby,  &cc« 

The  defendants  confcfs,  that  there  was  fuch  a  common  high 
way  frout  iri  the  information,  and  that  they  inclofed  and  iloppc 
it  i  but  they  (ky,  that  the  faid  way  was  fo  foul,  and  furrouiidc 
with  water  and  dirt,  that  paffengers  could  not  pafs  there  witho* 
great  danger:  and  that  before  the  flopping  of  the  lane,  viz.  on  tli 
^th  Mayy  7.  Car.  i.  for  the  profit  and  eafc  of  the  paffengers,  or: 
Carew  Sands ^  being  feifed  in  fee  of  a  clofe  adjoining  to  thefai 
lane,  laid  out  another  \%*ay  more  commodious  for  the  kmg's  peop. 
there  to  pafs  ;  and  before  the  laying  out  of  tliat  way,  V'Z.  lot 
Ma^i  7.  Car,  i.  a  writ  of  ad  qi^od  damnum  iffucd  taenquui 
Whether  it  were  to  the  damage,  &c.  if  the  king  Ihoyld  giafttfiiei 
licence  to  the  defendants  to  ftop  the  faid  way  f  And  therqspon  a 
iftquifition  was  taken,  ^lii  May^  7.  Car.  i.  that  it  was  not  to  tii 
damage,  &c.  if  the  king  fhould  grant  fuch  licence,  #&c.  fortba 
another  way  is  laid  out  as  beneficial  for  Hat  pcoiplc;  abf^ueh^y  th; 
tbity  inclofed  aod  ftopped  it  with  bedgeSi  &c.  $d  iWffWiMiMoa 
minium^  i^c» 

Ta 
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:  Attorney  0£ner  al  upon  this  demurred.  T«t  Ki«« 

IS  now  moved,  that  this  pica  was  ill  in  matter  and  form,    Waim  asi4 

r  the  all^tion  that  Carew  Sands  laid  out  another  way  more       *•»•«»• 

ial  for  m<  king's  people,  not  appearing  bv  what  authority 

it>  is  not  good  ;  for  it  is  but  at  his  pleaiure,  and  he  may 

when  he  will ;  and  bv  the  laying  out  the  fubjefts  have  not 

I  intereft  therein  as  tnat  they  may  juftify  their  going  there; 

t  any  fuch  way  that  the  inhabitants  are  bound  to  watch 

>r  to  make  amends  if  any  robbery*  be  there  committed,  nor 

)erfon  liable  to  repair  and  maintain  it:  alfo  the  pleading 

ing  of  the  ad  quod  damnum^  and  the  inquiiition  thereupon, 

)  purpofe  when  he  doth  not  plead  that  he  obtained  licence, 

t  is  only  on  purpofe  to  enable  him  to  obtain  licence  (a) ; 

Tcfore  the  plea  is  ill.     Fldi  RegiJIer^  253.  W  255. 

THER  Exception  was  taken,  Becauie  the  traverie  is  iU, 
did  not  inclofe  ad  nocumfrUumj  tic. 

Court  therefore  for  thefe  reafons  held  the  pica  ill»  andt 
Ic  for  judgment. 


(«}  Tii$  13.  Geo.  )•  c.  7!.  f.  ffi' 


{S I  Midiaebnt^ 
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8.  Car.  I.    In  the  King's  Bench.  ; 

^/r  Thomas  Richartirn,  Knt.  Chief  Jufilce,      ; 
Sir  William  Jones,  Knt.  "]  ] 

Sir  George  Croke,  Knt.  (Jufiices. 

Sir  Robert  Berkley,  Knt.  J 

William  Noy,  Efq.  Attorney  General. 

5/>  Richard  Sheldon,  Knt.  Solicitor  General. 

C-«8B  I.  Memorandum. 

BirkUi  and       TN  the  vacation  Sir  jAMfis  WiutlOck,  one  of  the  Jufticcs  of 

Crawley  pro-      J    thc  king's  bcnch,  died  in  his  houfe  at  Fanly  in  the  county  of 

moicdontiie     A  Buckiy  and  SiR  Francis  Harvey,  one  of  tlic  Jufticcs  of  the 

tAi  ftifktt-  common  pleas,  died  at  his  hoxxftm  Northampton  \  and  Sir  Robert 

<'7jjufticci.     BERlCt.EV,  UiC  King  s  bnjeaftty   of  the  Middle  Tempky  was  made 

and  fworn  Juftice  of  the  king's  bench  thc  eighteentJi  of  O^ober^ 

and  FrancisCrawlEy,  ti\c  ^tircns  Serjeant^  was  made  and  fwor|i 

Juftice  of  thc  common  picas  tlic  fame  d.Ty. 

Caii,.  Hallcy  a^dinft  Stanton. 

Trinity  Tcrm^  8.  Car,  i.     Roll  1405. 

«  He  was  .r.  A  CTION  FOR  WORDS.  Wl^creas  he  had  been  ah^>ays  of 
•*  raigncd  for  -^  good  convcrt'jtion,  and  never  touched  with  any  fufpicion  of 
••fteaimghogs"  anv  matter  of  felony,  and  ufed  the  trade  of  buying  and  felling  of 
f^rdf.'**"***^*  cattle,  and  thereby' gained  his  living ;  that  the  defendant  mali- 
cioufly  fpake  thefe  words  of  thc  pjamtiff,  "He"  (innuendo  thc 
I  Roll'/Lb'*?'  plaintiff)  *'  was  arraigned  at  IVahw'ick  for  ftealing  of  twelve  hogs, 
4.  Co.  is!  ^'  "  ^"^  '*^^^  ^^^^  "^^  \xi-\di^  good  friends  it  had  gone  hard  with  him;" 
Cro.  ElJjt.  279.  ubi  rcvcra  he  never  was  arraigned  nor  queftioned  for  any  felony. 

HoVr  V^        After  verdift  upon   not  guilty  pleaded,   it  was  found  for  tliC 

I.  v:!\Vioo,^*  plaintiff,  and  damages  twenty  pounds. 

Crew,  Serjeant,  now  moved  in  arreft  of  judgment^  that  thcfe 
words  are  not  aftionable ;  for  to  fay,  '*  lie  was  arraigned  for  fc- 
^'  lony,"  is  not  any  caufc  of  aftion,  no  more  than  to  fay,  that 
*«  one  was  detcftcd  for  felony  ;"  for  good  and  honeft  men  may 
be  fufpefted  or  arraigned  for  felony  ;  and  in  the  Cafe  of  Noi  ll, 
an  attorney  (j),  **  You  were  cooped  up  for  forging  of  writs,"  il 
was  adjudged  thc  aftion  lies  not. 

But  ALL  THE  CovK'T  fcriatim  delivered  their  opinions,  thatthr 
aftion  lies ;  cfpecially  as  in  this  C^j^fe  it  is  alledged,  that  he  falfcly 
and  malicioufly  fpakc  thefe  words,  .adding,  **  if  he  had  not  made 
«  goodfrkrids'  it  had  gone  hard  with  him,"  which  (hews  that  he 
conceived  he  was  guilty  of  fuch  stti  ofTencc;  and  when  it  is  merely 
falfc,  as  it  appears  by  averment  that  Ixe  never  was  arraigned  for 
any  .felony,  nor  ever  committed  any,  it  is  the  more  malicious; 
and  being  fpokcn  in  difgrace  that  none  fliould  truft  him,  it  there- 
fore differs  from  thc  Cafe  cited,  and  from  thc  Cafe  of  Bayly  v. 
Churriniton  {h) ,  where  an  aftion  was  brought  for  faying  tlicfc 
{•)  3!.  ElU,  {b^  Cro.  Elk.  279.  in  C.  B. 

words^ 
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oiJs,  «  Thou  wcrt  arnxlgned  for  two  bullocks  ;"  and,  after  vcr-      ^^^^A* 

9  upon  nbt  guilty  found  for  the  plaintiff,  it  was  adjudged,  that    StTmtw, 

eadxonlics  not,  bccaufc  he  doth  not  fay,  **  iox  Jiealing  of  bul- 

[ocb,"  nor  that  any  felony  was  committed,  nor  avers  that  he 

ircr  was  arraigned  for  felony  as  here.     The  cafe  of  Hayns  v. 

'an  {a)  was  alfo  cited,  for  faying,  **  Thou  wert  in  Norwich 

pol  for  a  robbery  committed  upon  yamrs  Steward^^^  with  aa 

rment  that  he  never  was  in  any  gaol  for  felon v,  and  it  was  ad- 

ged  that  the  aftion  lay.     Whereupon  it  was  Iicre  adjudged  for 

plaintiff. 

{«)  Cfo.  J*c,  147.    See  Hob.  277. 

Soiithold  a^^ainft  Daunfton.  Ca«e|, 

Trinity  Ternty  8.  Car,  I.     Roll  868. 

CTION  FOR  WORDS.     Wiiereas  he  was  of  good  name  ToaccufewiiM 
and  fame,  and  was  in  communication  to  be  fliarricd  to  fuch  a  ^^^^  °ff^"*^ 
man,  with  whom  he  fliould  have  had  fuch  a  portion  ;  that  the  ^f|^  JI][Jri|^J^ 
mdant,  to  fcandalize  him,  and  to  hinder  and  deprive  him  of  bis  \g  aaiombfe. 
rriage,  fpake  thcfe  words  of  the  plaintiff,  **  Southold  hath  been  Ante,  155, 
n  bed  with  Dorchcfter^  wife,"  whereby  he  loft  his  marriage.  P**^  S*** 
tcr  vcrdift  upon  not  guilty  pleaded,  and  found  for  the^plaintiff,    i.Uoil.  Abr,  ^ 

BiNG,  Serjeant^  moved,  that  thcfe  words  are  not  aftionable  ;  for  ^"^com^  w**" 
may  be,  he  was  in  bed  with  her  when  he  was  a  child,  Ihc  being  ,^5,     *     ^ 
snurfc,  or  it  maybe  that  her  huiband  was  in  bed  betwixt  them  ;  B».ii.  N.  P. «* 
id  words  (hall  be  taken  in  mitlori  fenfu  when  any  conftruAioii  »•  Teima.^. 
n  be  made  to  help  it.  '  ■♦"♦• 

But  Jones  and  Myself  conceived,  that  being  fpoken  to  dif- 
racchim  and  deprive  him  of  his  marriage,  and  he  flicwing  that  he 
'W  deprived  of  h's  marriage,  he  hath  good  caufe  of  aftion,  and 
•J-h foreign  intendments  a5  have  been  alicdgcd  fiiall  not  he  taken, 
•J^-itfliail  be  adjudged  ex  cffi^iu  d'lcnidi^  wliich  is  Iicre  to  hinder 
"iPoF  his  marriage,  as  it  is  now  found  by  tlie  vcrdift  ;  but  thcr 
H)iild  advifc  thereof. — And  it  was  afterwarc's  adjudged  for  the 

Favely  agciinft  Eafton.  CAf«4, 

Hilary  Term,  6.  Car,  i,     Rdl  lOyq*  i# 

^JECTMENT  of  a  mcflliagc  and  two  hundred  acres  of  land,  ^  ^""^  ^^"^'^4 
-fifty  acres  of  meadow,  and  twenty  acres  of  wood  in  Bijhups  ^*^i^f,  7*inc 
^^chard.    Upon  not  guilty  pleaded,  and  a  fpecial  verdi6i,  it  ap-  in  A/orcfe«rl; 
J^,  that  Joha  Eafton,  tenant  in  tail  to  him  and  the  heirs  males  hy  the  name  of 
^Us  body,  of  this  meffuage  and  land  called  Eaftofi's^  lying  in  f«  '"^ny  »««*» 
^/  Afor chords  levied  a  fine  thereof  by  the  name  of  a  meffuage  ^^^^^^^ 
^iTtwo  hundred  acres 'of  land,  fifty  acres,  &c.  in  Ejfutgtw^  Eajton^  Jii^c^iford^* 
^ACtiJfordj  to  the  ufe  of  him  and  his  heirs  ;  and  they  find,  that  it  good,  al-* 
*»tt  ilotany  vill  or  hamlet  or  place  known  by  the  name  of  the  though  ihcre 
rfoagp  or  tenement  called  EaftonSy  out  of  the'  vilU  or  liamlets,  «*  not  any  land 
rfthat  none  of  the  faid  tenements  either  be  or  were  in  Ejjington  thTnlmc^of 
in  Chilford.  E^f,on&,  nor 

Tbequeilion  was,  Whether,  upon  this  matter  found,  a  fine  Ic-  any  f^caJW  ia 
Jof  lands  in  places*  known  in  a  vill,  not  mentioning  the  vill  i^ y/y7/p<»**or 
lunlet  where  tlie  lands  arc,  be  good  ?  in  chufoZ* 

!»i76,—Joncf,  j.?4-  <}*»rb.  440.  Cro,  Ja^   574.    i.  And.  145,    i.  Vc:»t.  ri3  17c.  i.  Mod.  10^. 
WbD^  |j(.     1.  B«tf.  Abf.  54jf,  54J.      CiulCc,  iiy    Cjvtp    7a:. 
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Vatilt  Grimston  argued,  that  it  is  not  good ;  for  $L  fine  migbt  to 

^•V       of  lands  in  a  vill  of  hamlet,  naming  the  vill  or  hamlet  whci 

they  lie,  or  the  places  known  out  of  every  vill  of  liamlet,  but 

of  land  in  places  known  in  a  vill ;  as  hcrc>  a  place  known  witi 

mentioning  the  vill. 

But  Calthrop,  for  the  flaintlff'^  afgued,  that  the  fine  is  g 
becaufe  it  is  a  perfonal  aAion  ;  and  although  the  covenant  be 
in  ref[>e£t  it  concerns  land,  yet  the  adion  is  perfonal ;  and  as 
fonal  actions  may  be  brought  of  land  in  places  known,  by  the: 
reafon  tines  may  be  levied.  Fide  i.  Hen.  5.  pL  9.  per  Ha 
ai.  Edw,  3.  pi.  14.  38.  Edw.  3.  pU  20.  29.  Edw.  3.  pi. 
7.  Edw.  6.  **  Fmes.'^  Brook,  9.  pi.  44.  For  a  second  1 
ION,  a  tine  is  but  ah  aflurance  by  agreement  betwixt  the  pai 
which  may  be  by  fuch  names  as  the  parties  agree ;  and  be 
for  that  a  cafe  in  this  coMTXyof  Mwick  v.  Butler  (a). 

And  Richardson  and  Jones  were  of  this  opinion,  and 
Cio»Jae.  193.  SELF  agreed  with  them  ;  for  a  tine,  being  but  an  aflVirance,  i 
vourably  to  be  taken  :  as  a  recovery  of  an  advowfon  or  pen 
tliough  It  be  not  proper,  yet  being  fuflfered,  hath  been  adja 
good,  becaufe  it  is  but  a  common  aflfurancc,  although  not  al 
able  in  other  a£^ions,  as  m  Dormer*s  Cafe  (If)  is  refolved  i  fc 
fine,  being  levied  and  recorded,  is  good  enough. 

U)  tt  WM  mo-      ^^^  '^^^  Court  would  advifc  furtlier  thereof  (c). 
«td  i^pioy  and  adjudged  for  the  plaimlir,  poil.i-e. 

(*)  Cro.  Jac.  574.  {I)  5.  Co.  40. 

Case  5.  Cawdry  againff,  Highley,  alias  Tythay. 

An  aaion  Cet  A  CTION  FOR  WORDS.  Whereas  the  plaintiff  was  of 
4o&^^ot^\c  converfation,  and  exercifcd  in  the  praftice  of  phytic  as 

that^«»  A«  ff  «•  ^^  Lorn/on  as  in  the  county  of  Lincoln  and  other  places,  and  bj 
•«  ftbolar;*  fon  of  his  knowledge  in  the  faid  art  was,  about  twenty  years  i 
vrithoat  aver-  made  doAor  of  phytic  in  Cambridge  according  to  the  courfe  c 
ring  that  there  univerfity,  and  priaifed  and  miniftered  phvfic  to  divers  n 
r"/wt«*"**  *"^"  ^"^  others  for  twenty- one  years  laft  paUs  that  thcdcfcn 
concerning  his  pr^niifforum  non  ignarus^  out  of  malicCi  to  fcandalize  him  witl 
proieirion.  patients,  and  to  withdraw  them  from  meddling  with  him,  ti 
Poa.383.  the  plaintiff,  and  to  the  plaintiff,  in  the  pretence  and  hcarii 
Codb.  44T.  divers,  "  Thou  art  a  drunken  fool  and  an  afs ;  thoa  wcrt  nc 
t.Roll. Ahr.  54.  «'  fcholar,  and  art  not  worthy  to  fpeak  to  a  fcholar,  and  that  1 
Cro,  Eiix.  6z«.  ««  prove  and  juftify."  After  not  guilty  pleaded,  and  found  fo 
Winch,  40.        ^ii:„.:ir  ^  *».       '  * 

i.  Mod.  19.  HuTTON  moved,  that  tlie  adion  lies  not:  for  he  doth  not 

Vl^^'  ***•  there  was  communication  with  any  concerning  his  (kill  in  pi 
M-Ray.  1480.  ^j.  i^j^  praftice  therein  5  and  the  tirft  words,  *•  Thou  art  a  foo! 
"  an  afs,**  are  but  words  of  fcorn,  and  the  other  words  touch 
only  in  fcholarfhip,  and  not  in  his  art,  and  a  phytician  may  t 
good  fcholar,  and  yet  a  good  phytician.  Ana  it  was  compar 
Bucklefs  Cafe^  for  faying  of  an  attorney,  that  «*  he  is  a  co! 
•*  man  ;**  unlefs  there  be  conference  of  his  profeifion  the  a^ 
lies  not. 

Richardson,  Chief  Juftice^  faid  he  was  of  that  opinion»ly 
Would  advife. — Afterwards,  in  7rm/(jr  Tinw ,  9.  Car,  i.  it  w« 
judged  for  the  ^^laiutiff. 

Han 
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Maoning  and  his  Wife  agahfi  Fitfhcrbert.  Cai.  & 

!rnON  UPON  THE  CASE ;  for  that  the  defendant  ek  ma-  Tn  m  MBhm 
litii  upon  the  plaintifPs  wife  crimen  fdont a  impofuit^  and  had  ^f  maUdoM 
d  her  to  be  brought  before  il/r.  Greoory,  a  juftice  of  peace  of  J^.'^S''"'!^'* 
onnty  of  Oxony  et  falsi  et  malitiosi  faid  before  him  a  J  tunc  ft  «i  ^;j„,«  .^^ 
I,  **  thai  be  charged  her  with  felony  for  Healing  of  an  hog  ^iei-thac  ite 
m  one  Hundby  his  coufin,"  and  reauired  tliat  me  might  he  charge  was 
d  oyer  to  the  affizcs,  whereupon  Ine  was  inforccd  to  find  \^'*jf']^ 
ies  for  her  appearance  at  tlie  aflizes.     After  verdift  upon  not  ^/*^^  *^^^  j^ 
f  pleaded,  it  was  found  for  the  plaintiff,  and  forty  (hillings  was  nude  Audi 

ges  aiieiied.  be  intended  ih« 

TTLETON,  Recorder  of  London^  moved  in  arrelf  of  judgment,  mdntlc^ajL 
'he  adion  lies  not :  First,  Becaufe  they  do  not  fay,  tliat  the  relate. 
dant  falsi  impofed  upon   her  the  crime  of  felony,    Se*  ^oik,  276.  $i^ 
>LV,  For  that  they  do  not  (hew  the  day  and  the  place  when  Dyer  it.  kt 
rhitber  he  caufed  her  to  be  brought.    Thirdly,  Becaufe  marg. 
ioin  aAions  for  words  and  in  nature  of  a  coafpiracr  to-  •^«»1^.  ico. 
r.  *^      ^         Cro.j.c.361, 

2.  Hawk.  P.  Cm 

{  noH  alhcarttur :  for  when  they  fay,  that  the  defendant  **  r;r  16}. 
Utia*  impofed  crmun  felonia^  that  implies  ^^ falsi  \'  and  when  Do«n».ii^, 
*aid,  he  caufed  her  to  be  brought  before  a  juftice  of  the  peace,  *•  ^^"*  ^^ 
is  coupled  with  the  other,  and  (hall  be  intended  the  fame  time  t!  Term  Rep. 
>lace,  efpccially  when  it  is  afterwards  that  he  ad  tmic  et  ibidem  2x5. 
;ed  her  with  felony.     And  for  the  other  matter,  it  is  not  in  4.  Term  Rep» 
c  of  a  confpiracy,  but  an  aggravation  of  tie  falfc  and  mali-  *+> 
accufation.     Whereupon  it  was  adjudged  for  the  plaintiffs. 

Chapman  agalnjl  Allen.  ^a%\^. 

Hilary  Term^    7 .  Car^  1 .     Roll  4 1 9, 

mON   OF  TROVER  of  five  kine.      Upon  not  guilty  ifammuke 
pleaided,  a  fpecial  verdift  was  found,  that  one  Belgrave  was  in  cattk  to  do- 
fled  of  tliofe  five  kine,  and  put  them  to  pafturage  with  the  de-  P^ft""^*  <>" 
int,  and  agreed' to  pay  to  him  twelve  pence  for  every  cow  f^I^ch^hLd 
Jy  as  long  as  they  remained  with  him  at  pafture  ;  and  that  af-  yCr'^wk*  he 
irds  BilgrMve  fold  them  to  the  plaintiff,  and  he  required  them  cannot  detain 
e  defendant,  who  refufed  to  deliver  tlicm  to  the  plaintiff,  un-  ^^»«n  againft 
le  would  pay  for  tlie  pafturage  of  tliem  for  the  time  tliat  they  **^  ^*'*^  ^ 
l>cen  witli  him,  which  amounted  to  ten  pounds:  afterwards  |[j^ ^^^J^,^ 
Fofier  paving  him  the  faid  ten  pounds  by  the  appointment  of  npfim^nt,  un- 
^m;e^  he  delivered  the  five  beafts  to  Fofter :  and  \{  fuper  totam  \»i\  there  is » 
rum  he  be  guilty,  they  find  for  the  plaintiff,  and  damages  ^*^^»*'  »8^- 
ity-fivc  pounds  \  and  if,  &c.  then  for  the  defendant.  ^f"^  ^^  '^^ 

WfiS,  Jufticcy  and  Myself  (abfentibus  aeteris  Jufticiariorum)^ 
etved*  that  this  denial  upon  demand,  and  delivery  of  them  to  y^,;  ^7  i^t 
r,  was  a  converfion,  and  tliat  he  may  not  detain  the  cattle  Moor,  877.    * 
ift  him  who  bought  them  until  the  ten  pounds  be  paid,  but  is  t.  Vent.  a68. 
loedfo  have  his  aAion  againft  him  who  put  them  to  paftu-  '».Mod.  48*. 
.    And  it  is  not  like  to  the  cafes  of  an  innkeeper  or  taylor;  n^chUwtiol 

fim  tfom.      ».  Bl.  Com.  45>-      i*  Bac.  Abr.  a4o.      Salk,  )88.       Saytr,  114.       H«UL.\K,^. ^V 

tA\^^ 


Cba»maii 

AI.I.KW. 

{m)  y.  Com. 
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they  may  retain  the  horfc  or  garment  delivered  them  unti 
be  iatisfied  (n),  but  not  when  one  receives  borfes  or  kinc  oi 
cattle  to  pafturagc,  paying  for  them  a  weekly  fum,  unlcfs  A 
fuch  an  agreement  betwixt  them.  Whereupon  rule  was 
that  judgment  fliould  be  entered  for  the  plaintiff. 


CAtmt. 


if  the  mfor  be 
aUedged  after 
the  iefi€  of  the 
original,  the 
Jodgment  U 


JUktCf  90. 
Poft.  %%i,  575* 

S.C.  Jones,  304, 
Ydv.  70. 
Cro.  Jac.  70* 
5(Si. 

!•  Leon.  i85* 
104. 

3.U00.  51. 
I.  Sid*  307, 
30S. 

Hob.  19S. 
Carth.  1 14* 
».  Lkt.  141. 
Cro.  Ihz.  315. 
^  Show.  147. 
I.  >MUf.  171. 
i.Bac.Ahr.  92. 
Sera.  877.      1. 


Johns  agaitjft  Staynar. 

Hilary  Term^  8.  Car,  i.     Roll  343. 

TERROR  of  a  judgment  in  cjeftment,  Becaufc  the  orrgin 
"■^  doth  not  vs^arrant  the  declaration,  for  the  original  bca 
Q.^.  January^  6.  Car.  I.  and  the  ejeftmcnt  is  luppoled  31.  J^ 

After  vetdi£l  upon  not  guilty  pleaded,  and  foun^d  for  the 
tiff,  and  judgment  entered,  this  error  was  affigned  ;  and  uj 
mmx<//0if-alledged  the  writ  was  certified,  and  tlie  defendant 
in  nuUo  eft  erratum.  • 

RoLLE  now  moved,  that  it  ik  good  notwithftanding;  : 
writ  was  rcfUrnable  Craji'ino  Purificatioms^  and  the  trial  wa 
the  iffuc  joined  Trin,  Scptimo  CaroU^  and  there  doth  not  app 
continuance  upon  this  ;  wherefore  it  (hall  be  intended,  th 
ther  original  writ  was  brought,  which  is  wanting  and  notcc 
and  compared  it  to  the  Cafe  of  The  Bljhop  of  IVorceJier^  wli 
declaration  was  of  a  leafe  by  himfelf  in  an  ejcftment,  and  tl 
certified  was  of  a  leafe  by  his  predeceffor,and  holden,  that  it 
not  be  intended  the  original,  whereupon  the  aftion  was  bi 
Alfo,  where  an  action  is  brought  and  tried  in  Middlcfcx^  • 
original  certified  in  London^  it  (hall  be  intended  not  to  be  tli 
original,  but  rather  that  it  was  a  vcrdift  without  an  01 
which  is  aided  by  the  ftatute  where  there  is  no  original  (a). 
Com.  Dig.  106.  320. 

(«}  It  was  moved  again  in  Michaelmas  Term,  and  the  judgment  rtveifed.  Po 


CAI19,  Harris  agdinft  Richards. 

Trinity  Term,  7.  Car.  i.     Roll        • 

^Jfumfifiu  A  SSUMPSIT.  Whereas  one  Bond  wrs  bound  to  thep 
^^  in  an  obligation  of  forty  pounds  for  the  payment  of* 
pounds ;  and  whereas  the  defendant  was  bound  to  one  Hodge 
obligation  of  one  hundred  pounds,  dated  c.  February ^  19. 
for  the  payment  of  fifty-hve  pounds  the  fiftli  of  February  f 
ingi  and  the  faid  twentv  pounds  and  fifty-five  pounds  beii 
and  not  paid,  that  the  defendant,  the  firft  of  February  1624, 
was  in  the  twenty-fecond  year  of  James  the  firft,  in  confid< 
the  plaintiff  would  forbear  the  payment  of  the  twenty  pound 
1627,  and  in  confideration  the  plaintiff  would  compound  w 
iaid  Hodges  for  the  faid  fifty  pounds,  and  the  interelt  then  di 
deliver  the  faid  bonds  into  his  liands,  afliimed  to  pay  to  himt 
twenty  pounds  and  the  faid  fifty  pounds,  and  all  tliQ  intereft, 
he  (hould  pay  or  compound  for ;  ainl  alledgcs  in  faft,  that 
forbf  ar  the  faid  twenty  pounds,  and  upon  the  firft  of  Afarc 
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I  the  ftid  fifty-  pounds,  and  fifteen  pounds  for  intercft,  and  ob-       HAK«n 
rf  thcfaid  bond  into  his  handff;  and  that  upon  Tuch  a  day,  year,        T***^ 
place,  he  gave  notice  thereof  to  the  defendant,  and  required  of      'cuAEDt* 
payment  thereof  according  to  his  promifc,  who  had  not  paid 
;ncf  therefore  he  brought  this  aftion. 

^rer  verdict  for  the  plaintiff,  GERMYNand  Calthrop  moved  TUctakingof 
reft  of  judgment,  that  this  aftion  lies  not ;  for  it  is  no  lawful  ^^iTf^^^^lg^ 
deration  to  pay  intereft. — Scd  mnallocotur :  for  it  is  to  com-  ofmottcywai 
id  a  forfeited  bond  ;  ^hich  is  a  good  confidcration :  alfo,  it  ^mimdbxiha 
unlawful  confidcration  to  pay  intereft,  not  being  more  than  is  common  Uw. 

litted.  Cro.  Jac  Iff. 

I.  Com.  Dig.  14S.     f.Hawk.  P,C,  51S. 

be  Second  Except  ion  was,  That  there  was  not  any  coHfi-  Aprom^feco 
ion  why  the  defendant  fhou Id  pay  the  twenty  pounds,  for  he  par»n«*«yin 
lot  any  benefit  thereby. — Scdnon  allocatur:  for  it  is  a  fufficicnt  coofi<'«"«««"  «* 


[deration  that  the  plaintiff^  at  his  requcft  would  forbear  it.  of  •  delnwril 

malnuin  an  action.     Ante,  70.  77.  242.  .  Foit.  409. — i.  Roll.  Ab.  15.     a.  RoiL  Ab.  1%%^, 

HE  Third  ExcEPTUN,  That  it  is  not  alledged  he  gave  no-  Notice, 
what  he  paid  for  the  compo(ition,  nor  the  place  nor  time. 
d  non  allocatur  :  for  upon  the  view  of  the  record  it  appeared^ 
"the  faid  day  and  place  of  the  notice  were  fet  down. — And 
Es  conceived,  if  there  had  not  been  fuch  a  precifc  notice  of 
quantity  he  paid,  and  when,  yet  being  cxprcfsly  alledged  that 
aid  fo  much,  and  required  it,  and  that  it  was  not  paid  upon  re- 
l,ithadbeenfufficient.— Wherefore  it  was  adjudged  for  theplain- 
And  error  being  afterward  brought,  the  judguKnt  was  affirmed, 

Burgaine  againft  Spurling.  Cxit  f«. 

Trinity  Term y   7.  C^r.  1.    Roll  ^J^. 

ECTMENT.    Upon  a  fpecial  verdift  the  cafe  was,  Tlfomaf  \f  z  copyhoi^t 
Jaik/on^  a  copyholder,  20th  y//);//,  6.  Car.  i.  furrendered  a  co-  fiimendcr  his 
old  meftuage  and  twenty  acres  of  land,  parcel  of  the  minor  of  •^^  *®  ***  "^'^ 
y?,  into  the  hands  of  two  tenants  of  the  manor,  to  the  ufe  of  ^-jj^^^^^^j^j-Jj^ 
tchinfcn  2i\d  his  heirs,  upon  condition,  that  if  he  paid  the  faid  pay  the  faid  a. 
tcb'mfon  1060I.  upon  the  firft  oijuly  following,  that  the  furren-  Tuch  a  fum  <»f 
fliould  be  void.     And  they  find  the  cuftom  of  the  manor  to  be,  ™'^"«y  •'  ^  P^'^- 
t  the  copyholder  may  furrender  his  copyhold  into  the  hands  of  ^'^'' '-*'*"""  * '.'.'* 

*^'/-i  ^  II  i'-i/-«^        r         ^^i«    tui  lender  (hall 

►  tenants  of  the  manor  ;  and  that  the  25th  of  May  ^  fexto  Carolt^  ^^  voj^j  .^^ 
3rc  the  payment  of  the  faid  money,  h«  furrendered  an  acre,  before  perform, 
ccl  of  the  twenty  acres,  into  the  hands  of  two  tenants  of  the  anccof  this con- 
fior,  to  the  ufcof  mil'iam  Jack/on  and  his  heirs,  and  afterwards  ^^^^^^^.^^f^***"** 
funcnderor  paid  the  faid    1060I.  according  to  the  condition,  2^^*,^^"^^'^' 
I  then  furrendered  the  faid  tenements  into   the  hands  of 'the  aitcr  con-^ition 
fard  of  the  manor,  to  the  ufe  of  Richard  Price  and  his  heirs  ;  pcrfcrmcdmakct 
I  afterwards,  the  8th  of  O^iobcr^  fcxto  Carcli,  being  the  firft  court  ^'^other  fuir«n. 
itthefe  furrenders  made,  the  twolaft  furrcnticrs  were  prefented,  ^^ViaftVu'^Ic^ 
I  the  faid  William  Jack  fon  was   admitted  to  the  faid  one  acre  dcr$  arepitfnl 
rendered  to  the  ufe  of  him  ;  and  the  faid  Richard  Price  was  ad    cd;  ihefiiftft  « 
ttdSat  the  fame  court  to  the   faid  meflua^c  and  twenty  acres,  f*"**^''  not  hav, 
ereof  the  faid  one  acre  was  parcel;  accordmg  to  the  furrender  J."^^*"  ??• 
de  to  the  ufe  of  him ;  and  that  the  faid  furrender  to  the  ufe  of  ^^xt  court  it 
I  md  therefore  the  fecond  furrender  ^ood,     Poft.  183. — i.  Roll.  Abr.  500.     Co.  Lit.6o.ncte(ilL 
W.  13.   I.  Cq0.  Dig.  543.   »»  Com.  Dig.  499.   I .  Bac.  Ab.  46ft.  1.  Ter.  Rep.  600.  a.Ter.Rq  •  ^^ 

Huichinfun 


ik\- 
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MvwoAtn^     Hutchlnfin  was  ncvfr  prefented  ;  and  that  dicit  is  acoftomw 

mgamjk       ^jjg  manor,  that  if  any  furrcndcr  be  made  out  of  court  tothei 

another,  and  be  not  prcfcntcd  at  the  next  courts  it  is  mereiy^ 

aud  that  the  faid  Richard  Price  entered  i ntx>  the  faid  <H)e  acr 

made  a  kafe  to  the  plaintiff;  and  the  deftndant>  by  comma 

tlie  faid  fVdHam  Jackfon^  ouiled  him. 

Wk.TeD.  «5i,      The  folc  aueftion  was,  Whether  this  furrender  of  the  aci 

a^i*  ftSo.         fQ jg  the  conaition  performed  be  good  or  not  ? 

Grim^ton  argued  for  the  plaintiffs  that  tlie  furrender  bcfi 
hath  performed  the  condition  is  merely  void,  for  all  the  iiite 
out  of  him,  and  then  he  hath  not  an^  power  to  make  a  furre 
but  he  agreed,  tliat  after  the  condition  is  performed  the  efl 
revefted  in  him^  and  he  may  make  a  furrender. 

Calthrof,  for  the  defendant ^\xgi(xtA^  that  this  furrcndei 
condition,  the  condition  being  performed  before  the  next 
and  the  furrender  not  prcfented,  the  furrender  is  as  if  it  nev< 
been  made ;  and  after  fuch  furrender,  and  before  the  con 
performed,  the  copyholder  remains  flill  interefted,  4  Co.  2I 
the  eftate  was  never  out  of  him  ;  fo  his  furrender  to  anoth 
being  admitted,  is  good. 

UWtwai  moved      J^^Es  and  Myself  were  of  this  opinion ;  but,  agterisabfi 
4ain  thiiTerm,  ^ournatur  (u) .     3.  Levinz.  385. 
m$i  judfmait    pvea  for  tJtm  plaintiff.    See  poA.  page  283, 184. 

• 

CA9t  II.  Waller  and  Petty  againft  Sands. 

Trinity  T$rm,  2.  Car  i.     Roll  374. 

Arevcrftofier  q^ROVER  AND  CONVERSION  of  two  hundred  loa 
^mot  fell  the  •*  timber  and  two  hundred  loads  of  ftockwood.  Upoi 
dSiTthriifc  S^^^^y  plca^icd,  and  a  fpecial  verdift,  the  cafe  was» 
ofa  tenant  for  Tenant  for  life  without  impeachment  of  waft e,  exceptir 
Kfe  without im.  luntary  waftc,  he  in  tlie  reverfion  bargains  and  fells  the  ti 
pM^me^  of  ^j.^g  growing  upon  the  faid  land  to  the  plaintiff.  The  tena 
A«te'«a«         I»fc  cut  down  the  trees,  and  fells  tliem  to  tlie  defendant,  and  h 

them  to  one  Grecft. 
tatch.'»7o.  The  qucftion  was,  Whether  the  bargainee  of  the  trees  ihal 

Allen,  8».  an  aftion  of  it  over  againft  the  vendee  of  the  tenant  for  life,  t 
4.  Co.  63.  a.  nant  for  life  cutting  them  and  felling  them  being  yet  alive 
11.  Co.  84,      ^,as  found  by  the  verdia  ? 

Moor,  327.  -'  /*  r       ' 

Co.Ut.  aio.a.  Hyde,  for  the  defendant^  argued,  that  he  mall  not  ;  for  c 
^y^'  73»-  the  life  of  the  tenant  for  life,  ahhough  the  leflbr,  or  he  in  rcv< 
^  Bo'caf  ^''  hath  a  general  property,  yet  he  hath  no  authority  to  (ell  then 
»*.  Atk.  183!^  tenant  for  life  having  a  particular  intercft  and  authority  in  ' 
a.  Com.  Dif.  and  his  fale  being  void,  his  bargainee  hath  no  intercft  to  ma 
fo^  the  aflion.     f^ide  21.  Hen.  6.  pi.  46.      Dyer^  90.      I<1  Co.  L 

i.  ttm  RfP,    p,yj^ 48.  b,     Co:  Lit.  220.  a.  B»wls'  Cafe,  f.  82.  a.     Et  adjmn 

CAti  u.  Le  Marchant  againft  Rawfon. 

Trii^fjTerm,  j.Car.i.     Roii  j^2. 

^rfdebton  the     TNjBT  upoH  the  2.  Edw.  6.  c.    .  for  not  fetting  forth  of  1 

M**- uf"  •^'  The  defendant  pleaded  nil  debet  i  and  it  was  found  a 

U  ilie  whole  re-  1  .^  -^      r 

Ld  he  in         ^^^' 

**Jfh^'*  and  the  Jyrata  in  the  m/fnus  record  be  "  in  trtfimft'*  the  miJUkt  m*^  be  aneiMfed  after 

S.]toU.llb«aox.    Hob.  h^.    Cre.  Jac.  518.    3,  Bac,  Abr,  175. 

Gei 
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MYK  ipoved  in  arreft  of  judgment,  that  it  was  a  mif-tritl,  LiMa«cw4«t 

thoul  fufficient  warrant ;  for  ihcjuruta  npon  the  nlli  pnus      j^ 

\l "  jwrat.  fomtur  in  rejpec^um  irtUr  lEMERCHant  plaintiff  ct         ♦'^■^* 

rsON  defindant^  in  placito  tranfjireffionh,  ufque  poft  Otiah.  Mich. 

*nusj  Wr, ;"  fo  by  thi^  jura ta^  which  18  the  warrant  of  the 

of  nifi  priuSf  there  is  not  any  autliority  to  try  the  iiFue  ;  and 
leld  a  plain  mifpriilon, 

tjic  queftion  was,  Whether  after  trial  this  be  not  amendable,  c<mp,4»y^%f^ 
the  roll  wasw9l}?  The  iffue  was  in  dil/t,  and  it  was  a  mere  Oougi.fi^xs^ 
ion  of  the  clerk  tp  make  it  in  a  pica  of  trefpajs^  where  it  «•  rerrelU^ 
:o  have  been  in  a  plea  oi  debt :  and  the  Juraia  is  not  the  Ibic  7^^' 
t  to  thejudices  o(  niji  prius  to  proceed,    for  the  writ  of  dif^ 
is  to  try  the  iffue  ^*  in  placito  deliti^  n'tft  prius ^  i^c,  \'   fo  that 
'rant  to  proceed,  althpufh  the  record  of  nifi  prius  doth  not 
t  it.     And  it  hath  been  ruled,  that  where,  upon  fuch  writ 
ingas^Xiit  flieriff returns  nominajt/ratar.  inter  J,  querent,  et  B^ 
»/.  inplacito  tranigre^onis ^vfhcrc  the  writ  (to  which  the  pan- 
innexed)  is  in  placito  debiti  (being  but  a  mifprifion  of  the 
s  clerk  in  mif-reciting   the   writ)   it  (hall   be  amended.  , .- 
fore  THE  Court  would  advife  thereof  (<»).  i^iinTamd  the 

Court  were  unanimouHy  of  opinion,  that  it  might  be  amenM.      PoA.  lyS. 

Gryffyth  agahijl  Biddlc.  •ai»  ij, 

SPASS  for  taking  a  bullock  and  felling  it.     The  defendant  ^^^  8n  ajom«, 
tlifies,  Becaufe  at  the  fheriff  *s  tourn,  held  infra  men/em  Pafch.  ^*^J^j,|JJ^  ^ 
8th  Aprils  6.  Car.  I.  the  plaintiff  was  prcfentcd   for  not  apt-  -h.  (4wanl«#t 
I  at  the  faid  toum,  being  deb'to  modo  fummon-tusy  and  amerced  team. 
jury,  )¥hiph  was  affeercd  by  four  of  the  jury  at  forty  fhil-  ^  j^^jj  ^|^ 
At  the  next  feffions  of  the  peace,  viz.  22.  ^pri^  it  wascer-  5^5. 
nd  ratified  by  fuch  juftices  of  peace  ;  whereupon  the  fteward  ,oncs,  300. 
.  warrant  untq  jiim  to  levy  it,  and  fo  fold,  &c.     Upon  tliis  "'B^cAb,  io«. 
was  demurred. 

^TfAKii^  for  the  plaintiff,  took  three  exceptions.  First,  Be-  How  the  kaep« 
he  defendant  doth  not  allcdge  that  the  tourn  was  kept  infra  *'*pof  »fl>«iff'» 
poftfe/lum  Pafcha,  ^xxxinfra  men  fern  Pcfcha,  which  may  be  as  '^'^^^l  *7J^ 
cfore  Eajler  as  after;  and  by  the  21.  Edw,  3.  c.  15.  the  j„g.  "*  ** 
ought  to  be  kept  infra  menfcm  pojl  fefiujn  Pafchtr^  et  pofl  fef-  s.C.Jone«,  too. 
n£ii  Aftchaelis.  So  where  the  feflionsof  the  peace  is  appointed  2  inft,  72. 
kept  at  one  place,  et  non  alibi  niJi  p^oiter  peJliUntiam^  being  »•  Leon.  iS. 74. 
1  another  place,  it  was  held  void.  7.  Hen,  b.pl,  12.  zS.Hen.t.  ^"*-  ^'•'-  '*5» 

8.  P.C.  84.     I.  Vent.  107. 

B  Second  Exception,  Becaufe  the  amercement  is  alledged  An  amercement 
nade  by  the  jury,  and  affeered  by  four  of  the  jurors,  whereas  ["  ^  '•*••  ^^^ 
ht  always  to  be  affeifed  by  the  Court ;  for  it  is  a  judicial  aft,  ^dn^^^jT! 
lall  be  afFeered  by  the  affecrers  apppinted,.    OldEntrieSy  507.  ^* 

Intries,  IIQ.  8  Co.  39. 

^  1.  Jnnet,  301* 

147.  %.  Hawk.  P.  C.  c.  10.  f.  18.  4  Com.  Dig.  176.  Fiizg.  109-  j.  Bar.  K.B.iil. 
u  Ritien,  2.  Term  Rep.  B.  R.  p.  xi6.  iind  cafei  in  note  (A).  • 

BTHiaD  ExcEFTipN,  That  the  amercement  was  levied  ^»«f«^»ejj«>t««« 
I  defendant,  as  bailiff,  by  warrant  from  the  ftcward  of  the  IIl^^J^SH^jy* 
i  wherau  by  the  i*  Edw.  4.  c.  2.  it  is  es^prefsly  appgimed,  that  by  pitKxft  fnm 

the fJ/U9i.   Jones,  |0|.  • 

no 
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QnYTTrru  no  fine  or  amercement  in  the  Wurn  fhall  be  leried,  unlefs  it  I 

H^lfl  rifled  at  the  next  fcflions  of  ihc  peace  by  indenture,  and  in 

•  there,  and  by  procefs  made  from  the  jullice  of  the  peace  oft! 

''Hak**©^!*!  '^O'lStc^  theiiicrifF;  and  noneof  thcl'c  circumftances  were  he 

Scauni.'87«  fcrvcd  ;  wherefore  the  kvyiiiig  by  warrant  from  the  ftewa 
4.JJb».4..pl.3x.  ill,  and  therefore,  &c. — All  the  Cotrt  was  of  this  op: 

iiti.  Torn,  3.  and  tliercuponit  was  adjudged  for  the  plaintiff. 


■%.  Hawk.  P.  C. 
Case  14. 


•Favely  ara'mjl  Eaixon. 

/'/<//  anitf  page  269. 
A  ftne  of  hnds  HT^HIS  Cafe  was  now  moved  again,  ;'nd  argued  by  Hedly.  S 
fciplaccs  known  *  fgr  the  defendant^  that  this  fine  is  'not  good.  He  agree 
111  vili  is  good,  or  places  known  out  of  suiy  vill  or  hamlet  a  fine  may  be  lev 
liofimf  the  Till  "^ceflity;  as  zpiiTcipe  may  be  brought  oi  a  ferry  in  places 
wKcre  the  lands  ^ut  of  any  vill  or  hamlet,  as  34.  Hen,(),  pL  i.  li.Edw.^.p 
•re  t>ut  a  fine  cannot  be  of  lands  in  a  vill  or  hamlet  by  the  na 

S.CXaiitc,  969.  place  known,  for  the  vill  being  the  principal  ought  to  be  r 
Jooes,  3014        and  tlie  place  known  may  be  known  by  one  name  one  day, 
6odb.  440.       another  day  by  another  name,  according  to  the  name  of  the 
who  are  owners  thereof;  and  a  fine  ought  to  be  levied  by 
certain,  becaufc  it  is  to  bind  a  ftranger,  by  12.  Edtv.^.pl. 
3.  Edw,  4.  pL  27.     Addition,  in  a  writ  of  debt  or  other 
%,tom.Ty\%,     where  procefs  of  outlawry  lies,  ought  not  to  be  but  of  th« 
345t  346-  hamlet,  and  not  of  the  place  known ;  wherefore  this  fine  I 

s-Bac.  Ab.  544,  lands  in  a  place  known  within  a  vill  is  not  good. 
Ckwife^iae*  NOY,  Attorney  General^  k  contra.     The  fine  is  good,  for  1 

is  drawn  according  to  the  writ  of  covenant,  and  the  writ  c 
nant  isguifled  by  the  indenture  and  agreement  c/ the  part 
what  they  agree  to  pafs  by  fuch  names,  and  it  ought  not  t< 
and  if  it  vary  from  the  deed,  the  other  is  not  bound  to  1 
fine  ;  and  he  relied  upon  the  Year-Books  ai.  Edw,  3. 
].  Hen,  5.  pL  9.     2C),Edw.  3.  pL  11. 

And  all  the  Justices  />rwi/m  delivered  their  opinior 
U  was  a  good  fine.     Whereupon  it  was  adjudged  for  the  ph 

Cam  15.  Smith  againft  Hodgelkins. 

Eafter  Term,  8.  Car.  i.    Roll  104. 

To»a«ionfor    A  CTION  FOR  WORDS ;  for  that   the  defendant  ma 
dying,  **/f/»«r^#  -t>    A/3-3  crimen  J  clojutc  ei  impofuity    and  caufcd  him  to  be  ; 

Bojuftification  The  defendant  plcads,  that  the  plaintiff  aflaulted  him  U] 
tfcat  the  plaintiff  i^jgh^vay  near  High'Totey  and  beat  him  :  whereupon  he  conn 
»ff.ultc<itiiede.  ^^  ^^^  conftable  of  this  matter,  and  defired  the  conftable  U 
^hll'«fcd  ■  him;  and  he  rcfufed,  unlefs  the  defendant  would  fay  tli 
theft  words  to  **  charged  him  with  felony  i"  which  fpeaking,  occafioned  a 
induce  the  con-  fajd,  is  the  fpeaking. 
liable  10  take 

bimintocuftndy      Thc  plaintiff  upon  this  plea  demun. 

for  the  sflfauit.  •    .1    ^    •  •    •  1  r    , 

Aiite,i7i.  Ctrimston  now  moved,  that  this  is  no  co  our  of  plea, 

S  Clones  01.  defendant  doth  not  fhew  any  caufe  to  rhrrge  him  with 
i.ft^L  Ab?4:?!  therefore  it  is  no  excufe  or  caufe  of  juftification  of  thefc  w< 
3.  Term   Rap.  183. 
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All  the  Court  were  of  this  opinion ;  and  gave  rule  for  judg-       Smith 
ncnt  for  the  plaintiiF,  unlcft,  &c:  .  u.Z'ltL. 

Afterward,  at  the  day  giveJn,  the  defendant  by  Ward  ^ 
Dored,  tliat  the  aftidn  lies  not  for  thefe  words ;  for  it  is,  tiiat  '**  *^'* 
rimittfetomit  ei  impofuit^  which  is  not  in  itfelf  caufc  of  aftion : 
jidforthit  he  cited  the  cafe  oi  Kingv.  Mellor  {a)^^\\trt  ailaflion 
»n  the  cafe  \vas  brought,  becaufc  crimen  fehni a  ei  impfuit^  and  faid 
)the  conftable  prefent,  "  I  charge  you  to  arreft  him  for  felony." 
Old,  after  Verdia  for  the  plaintiff,  it  was  moved  in  arreft  of  judg- 
ment, that  thefe  words  were  not -aftionablc ;  and  adjudged  by  tlie 
ourt  for  the  defendant;  and  flicwed  a  copy  of  the  record. 

Jones,  Jujlice^  faid,  he  was  Judge  at  that  time  in  this  coiyrt^and 
5th  not  remember  any  fuch  cafe ;  but  if  it  were  adjudged,  it  was 
rcaufe  the  words  be  not  laid  to  be  fpoken  ^/' the  plaintiff.  And 
;  this  cafe  is,  he  conceived  clearly  that  the  aftion  lies  ;  for  it  is  a  «.R«U.Abi  4- 
lalicious  fcandal  when  he  cliargcth  him  with  felony,  and  in  his 
*-n  (hewing  doth  not  fay  what  ftlony  was  committed. 

Berkley,  Juflice^  and  Myfelf  (Richardsok,  Chief  Jujiice% 
tine  abfent)  were  of  this  opinion.     Whereupon  rule  was  given 
m  judgment  ihould  be  entered  for  theidefendant,  uniefs^  &c. 
(tf)  Poph.  lot.    Latch.  175.    Bendl.ioi. 

Lawrance  again  ft  Woodward.  ^*"  »^» 


'  mn  away  to  fave  my  life ;"  and  that  he  accufcd  him  before  im[>orts"a charge 
Ifr.  Chefler^  juflice  of  the  peace.  i»»«  ♦»'^  to^k  i« . 

Pryknp:,  after  verdia,  upon  not  guilty,  moved  in  arreft  01  ^' by  tdbcry** 
lodgment,  that  an  aftion  lies  not  for  thcie  words  ;  for  he  dotli  not  ,  o^n  Ak  €ic 
Uy  tliat  he  robbed  hitriy  nor  tr.at  hajiicmo^tfty  tcoK  away  hzs  purfe :  74, 
and  it  nuy  be  taken  in  mitiori  fcnfu-i  that  he  took  it  in  jcft,  or  in  j^ncs,  30a. 
other  manner,  which  was  not  felonious  :  alfu  jt  is  the  more  in-  Yeiv.  58.  i4«j. 
forced,  becaufe  it  was  but  an  accufation  before  a  juftice  of  peace;  ^g°'  J*^'3'*- 
and  for  an  accufation  iii  form  of  juftice  an  aftion  lies  not.  Ld.Ravm.nijQ. 

I  doubted  thereof,  becaufe  it  is  not  a  direft  charge  of  a  felo-  ^""'N-  ^'  S* 
»ious  taking  or  robbery,  by  rcalbn  of  the  cafe  of  Holland  v.  Ston^ 
«r  (tf),  where  the  defendant  faid,  *'  Thou  art  a  lewd  fellow,  thou 
■•didft  fet.upon  me  by  the  higiiAvay,  and  didft  take  from  me  my 

*  purfe  and  twenty  marks  in  it,  and  I  will  be  fworn  to  it.*'  Being 
jdjttdged  in  the  knig'5  bench  for  the  plaintiff,  it  was  reverfed  in 
^  exchequer  chamber ;  for  he  doth  not  chaige  hrm  with  felony 

•  robbing  of  him. 

But  Richardson,  Chief  JuJIice,  [ones,  and  Berkley,  Jufices^  Ydv.  5S.  145; 
tad,  tliat  the  aftion  lay ;  for  **  violently  taking  from  him  his 
••purfe,  and  threatening  to  kill  him,  and  that  he  was  in  fear  of 
••his  life,"  is  adcfcriotion  that  he  took  it  from  him  fclonioufly 
ind  by  robbery.  Whereupon  rule  was  given  that  judgment 
fltotdd  be  entered  for  the  phintifF. 

00  Cro   Jac.  -,15,3x6. 

t:to.  CAR.  T  Ld 
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Caie  sJ.  Le  Marchant  agair^ft  Rawfon* 

If  the  ftieriff re-  'T  ttlS.Cafe  was  notlr  moved  again. — And  ALL  Ttt£  Cour 
turn  13  on  the  1  riatim^  delivered  their  opinion,  that  it  ;8  but  a  default  i 
eiTthe  W  r?r  ^^^^^  *?^  *^  amendable ;  for  the  record  being  good«  and  the 
and  the  z^i\  having  It  before  him,  it  was  merely  amifpriSoQ  of  him:  ar 
omitted  in  the  Juflices  of  HJ/l pt'ius  having  a  good  record  and  a  good  iflue,  an 
venire^  appear  tried,  it  is  Well  enough ;  for  tlicy  have  fufficient  by  the  rccc 
the  errorT'  ^^^^*  ^^  which  it  appears. unto  them  what  is  the  iiTuci  andth 
▼erd!S°U*  ^^  oidlflringas  with  tlic  nifi  prius  is  a  fufficient  warrant  for  th 
amendable.  prpceed.  And  ALL  THC  Cot*RT  conceived,  ir  U  directly  \ 
Ante,  2%3.  the  8.  Hen.  6.  c.  1 2.  and  amendable. 
Jones,  50a •       ^-14  Roll.  Afaih  202.    Cro.Jac.  158.  i6i.  35<«647»    Cro.El12.15S*     x*  Term  It; 

wlurt  canmir  ^"  ^^^  principal  cafc  the  clerk,  before  and  without  dircft 

amend  a  record  *^  Court,  haa  amended  it,  which  amendment  was  ordci 

witJiout  per.  ftand,  and  that  the  plaintiff  fliould  have  his  judgment:  b 

wiiffion  of  the  oaiife  it  was  the  default  of  the  clerk  of  the  treafury,  td  commi 

Court.  ^  gy^fs  offence,  he  was  fined  forty  pounds,  and  the  clerk  who 
the  amendment,  without  the  Court's  direftion,  was  commit 

O)  Sec  Cafes  prifon  (a).   Dyer, 260.   2,  i/ir«.  4,  6.   J.  EAu.j^.  ic.  z.  Rkb. 

'.Case  it.  Fines  a^ainji  Norton - 

\  Trinity  Term^  8.  Car.  1.     Roll  1386. 

If  ane  of  the      TERROR  of  a  jadgmcnt  in  the  common  pleas  in  aJTumpfii. 
l?SteB^      .    ^Jefrndant  pleaded  ♦'  mh  ajfumpfur  which  was  found  a 
^o^thoTe  re-  ^^™*  ^^  bU  damages  of  four  hundred  pounds,  and  judgmei 
turned  in  the ,    corditlgly. 

Ua«tf!ttid/^      The  error  affigned  was,  Bccaufc  upon  x\\t  ventre  facias 
and-twenty  jurors  were  returned,  and  in  the  habeas  corpera 

S.C.  jwt}3ao.  ^^yg  four-and-twenty,  viz.  the  three  and-twenty  who  wei 
turned  upon  the  venire  facias^  and  one  IValtcr  Lambert^  wh< 
not  therein  returned  ;  and  being  returned  by  diftringds^  twe 
them  were  fwom,  whereof  the  faid  fVaiter  Lanihert  was  one 
.     .  the  iffue  tried  by  them :  whereupor^  judgment  being  given 

was  afli^ned  for  error,  and  to  be  a  mif- trial  \  for  it  is  tried  b 
vho  waa  never  returned  by  the  flieriff  upon  the  venire  facias. 
All  the  Court,  who  ferlatim  delivered  their  opinions, 
this  to  be  a  manifeft  error,  and  not  aided  by  any  of  the  ftatu 
3^.  tien.  8.  c. 30.  18.  Eliz.  c.  14.  or 21.  Juc.  i.  Q.  l%. ;  for  a 
mif-named  is  not  a  juror,  who  was  never  returned  by  the  il 
4o  as  he  appearing  is  fworn  without  warrant,  and  is  one  add 
the  i)leafurc,  and  peradventure  by  the  nomination  of  the  plai 
this  is  cafus  omlffus  otit  of  all  the  ft'atutcs,  and  not  remedied  b 
of  them,  nor  can  it  be  aided  by  the  examination  of  the  (I 
But  if  twelve  of  the  twenty- three  returned  had  been  fworn 
not  the  faid  Lambert y  it  had  been  aided  by  the  18.  Elix.  c#  14.  J 

4inteiai3,        pears  in   Tyrrell  v.  Gardiner  {a).     Wherefore  for  this   caul 
judgment  in  the  common  pleas  was  reverfed. 

(u)  5.  Co.  37.    5-CV4X. 
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Young  £/^/7/V/ Stocil.  ^^'^'^ 

CTION  ON  THE  CASE^  for  difturbing  the  plaintifFlo  cX-  Anindwtgriat 
crcifc  THE  Office  op  REcrsxER  irt  Rochcflcr\  and  Ihcws,  JJtdw^t^^ 
the  office  was  an  ancitnt  office,  and  grantable  as  well  in  re^  xu^x.  an  office 
ion  as  in  pofleffion;  and  that  in  the  year  1622  this  office  was  wnaiiciaitand 
ted  to  hiro  by  tht  Bl/hop  ofRocheJier^  habendum  psjl  m$rim  r*ntiblclo  iw- 
^ur/um  rtdditi^ncm  of  J.  S.  who  held  it  for  life,  ekercendum  per  J^®^ 

i  fufficientem  deputatum  fuum  cum  vadiisi  W r.  ^  ^  •  5S5« 

J-V    ^  i^  J  S.C.Joo«,3io. 

pon  not  guilty  pleaded,  and  trial  at  the  bar,  the  plaintiff,  upon  *.Roli.Ab.x5j. 
ividencc  to  prove  it  was  an  ancient  office  ahd  grantable  in  re-  ^*^*^'*^^3» 
on,  (hewed  a  grant  of  4.  Edw.  6.  to  one  Robmfon  in  reverfion,  ,,TfrmRrp.** 

the    death    of  Bu/hjield  and  Bujhfieldy  And   Confirmed   by  ^5. 
lean  and  chapttr,  which  was  in  cffc^  the  1.  EUz,  and  that  in 
//z.  he  furrendered  and  took  a  new  grant  to  him  and^.  5. 

nd  it  was  held  by  all  tHE  Cot^RTj  that  this  was  a  good  in- 
menr,  that  it  was  anciently  fo  grantable  in  reveriion,  but  being 
zt  of  faft,  was  to  be  left  to  the  jury:  but  they  conceived,  if 
id  not  been  ufually  and  anciently  granted  in  reveriion,  yet 
g  granted  before  the  flatutc  of  1.  Eliz.  c.  4.  and  being  in  ejfe  ^t 
:ime,  and  the  eilatc  confirmed  by  the  dean  and  cliaptcr,  that 
IS  a  good  grant. 

•coNDLY,  It  was  moved,  that  the  reverfion  of  an  office  can-  Thereverikmol 
be  granted  by  a  common  perfon. — And  it  was  agreed  by  the  m  office  cannot 
RT,  that  it  cannot  be  granted  as  a  reverfion,  and  by  the  name  *^P'»"«<>J^y 
reverfion ;  for  there  is  no  reverfion  of  an  office  unlefs  it  be  an  \X€^\  but  a 
e  of  inheritance,  yet  it  may  well  be  granted  in  reverfion,  j&n-  grant  Uktnikm 
urn  after  the  death  of  the  grantee  for  life.  «fw  the  deith 

of'thegraoreeis 
— Dyer, 259.1.  Jonti,  311.  i.Sid.Si.  lo.  Co.  6i.  it.  Co.  4.1.  Cro.  Car.  jje,  3.  Bic. 
735»  736. 

HiRDLY,  It  was  moved,  that  this  grant  in  reverfion  to  Tcung  Arrtntof  the 
>id,  beCaufe  he  was  a  perfon  unable  at  the  time  of  the  grant  to  reverfion  ^r^ 
rife  it,  for  he  was  an  infant  of  the  age  of  eleven  years  and  no  office  pf  regiA^r 
e:  and  altliough  it  be  granted  to  him,  habendum  f/ ^jf^'-  to  an  infant  ol 
umptrfe  vel  fufficientem  deputatum  fuum  ^  yet  it  is  not  good  j  for  f^J^jT^ji 
ifant  cannot  make  a  deputy  :  and  although  at  the  tame  when  per/ey^ljifi* 
tenant  for  life  of  the  office  died,  he  was  of  the  age  of  tliirty  eitnitm deputm- 
s,  yet  being  void  at  the  time  of  the  grant,  it  cannot  be  made  tmfuum^kf^U 
1  by  any  fubfcquent  aft.  |;^* 

ut  Jokes,  Berkley,  and  Myself  (RicHAjinsoN  being  ab-     «  ,,  ^^ 
)  held,  that  the  grant  was  good,  notwithflanding  that  exceptioi^;  co.  Lit.  3.  note 
Ai£  grant  is  not  void  becaufe  at  that  time  he  was  an  infant,  or  (4). 
luiean  infant  cannot  make  a  deputy  :  for  an  infant  who  can  Cro.  Eliz.  637. 
3eand  underfland  the  Latin  tongue  may  be  a  regiftcr,  and  may  »  J^"«»  ?««• 
e  iufficient  knowledge  to  write  and  regiflcr  afts,  which  is  fut-  *'  j^^'^^^t^* 
otfbr  his  place,  at  leaflwife  he  may  have  fufficient  knowledge  Je-^"' 
ake  an  able  deputy  ;  and  if  he  put  m  one  who  is  infufficicnt,  4  Com,  Dij. 
icanfe  of  forfeiture  of  the  office;  but  as  this  cafe  is,  it  was  ^Ss* 
nted  to  him  in  reverfion  after  the  death  of  the  then  regifter^  tfid  ^^'^P*  **^' 
bang  able  to  excrcifc  it  at  fuch  time  as  the  office  fell,  it  is  fuf- 
mt. 

T  a  Fourthly, 
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Grant.  FOURTHLY,  It  was  objcftcd,  that  the  office  was  ufually  gran 

with  a  fee  of  a  robe,  or  thirteen  Ihilliiigs  fourpencc;  and  here 
office  is  granted  with  the  fee  of  the  robe,  and.notin  thedisjund 

Ante,  49.  or  thirteen^  Ihillings  fourpence. — Sed  non  allocatur :  for  it  b< 

after  the  grant  in  tlic  habekditm  fliall  not  make  the  grant  t( 

'  void  i  and  it  is  only  void  quoad  the  fee. 

The  Court  faid  to  the  jury  and  counfel,  that  if  they  will, 
may  .find  the  matter  Ipecially ;  but  no  fpecial  verdi£t  was  gi 
but  a  general  verdift  for  the  plaintiff. 

« 

^Au  10.  The  Cafe  of  the  Foreft  of  Dean. 

EaJlerTerm^   S.  Car,  i.      Roll 
If  the  lord  in-      A    WRIT  iflued  out  of  the  chancery,  bearing  date  13.  Ai 
''*''w*thlwaft  7'  ^^'''  '•  ^°  ^^^^  {hcv'iff  of  Gloncfjer,  commanding  hii 

End  and  the  f^^*'^^^*^^^  prohorum  et  Ugalium  hominum  de  comitate  pnedl^,  t( 
ifoicet  are  quire,  qui  malefa^orcs  ct  pads  regis  ' perturbatcres  apud  forejla 
thrown  down  UEKVlE^fepcs  et fojjata  JoHAN.  GlB^ONS  ibid,  per  ipfum  nuper  I 
in  the  mighty  NOCTANTER,  ««/  tali  tempore^  quo  fadum  coruvi  fciri  non  t rede 
^J['!^J^^^"  ^r£//^r«dvfr«»/,  to  the  damages  of  the  faid  John,  et  contra  pi 
^nire  who  the"  ^^  fi  pr^diilus  JoHAU./eceiit  tc  fecurum  de  clamore  fuo  profequ 
auleCiiaorsare;'  tunc  pone  per  vadios  et  falvos  plcgios^  omnes  illos  quos  culpabiles  it 
and  if  theiheriir  inveneris^  quod  Jint  coram  nobis  in  ^indena  Pafcha  ubicunque^  ^. 
^bv^nerfe     J^fp^^^^^^^^^nt'  nobis  de  pace  fraHa  quam  pradl^o  JoHANNi  de  I 

•^"'^*'ft*"  '  ^^^  ^^T^'^^  ^  ^^^ff^^na  Pa/fhie  returned  the  inquifition, 
inhabrSnttor*  ^trtute  brevis  pradut.ad  inquirendum  (reciting  the  writ)  per  Ji 
the  adjacent  mentum  duodecimo  fafr.  qui  dicunt  juper  facramentum  fuumy  quodqi 
towns,  to  malef adores  it  pads  regis perturbatores  viet  armisfepes^  viz.  769 
er^ir*  and  ticarum  fepium  et  fojfarum  ipfms  JoH.  GiBBONs  apud  forcJIA 
^moimS^  ^  Deane,  nuper  ante  per  ipfum  levat,  projiernavcrunt  ;  fed  qui  a& 
Port,  430,  ego.  P^^^^^  inde  projiraverunt  juratores  praditii  ignorant,  Et  fim 
lones.  ft  dicunt  quid  vi  armata,  ei  cum  multitudine  gentium  J  malc/a^lores  et 
ikinftrse'.  perturbatores  pnedi£iifuerunt  ;  ita  quod  nullus  ad  ipfos  apprepim^ 
'473.  476.  ad  ipfos  cognojcend.  aufus  fuit^  et  tall  tempor'^  quo  fa^um  eorumfcin 

Skinner,  93.       credebani^fepes  et  fojjata  pnsdi^a  projiraverunt  et  redictunt, 
Dyer,  47.  ^16. 

339.  Hereupon  a  writ  of  diftringas  iflued  reciting  the  firft  writ, 

4*  ^'o.  38»  the  inquilition  thereupon  returned,  and  commanding  the  fli 
'.'koH* '?'  o(  Gloucefter^  ^*  quod  dtftringat  propinquas  vilUitas  fepibus  ct  J\ 
Xut.  144?!  c*7.  *'  pradi3is  circum  adjacent,  pntdictasjepes  ct  foffata  proftruta  it 
170. 176.  *  **  ad cuftodesfuot propriosJ*^  And  by  the  Lmc  writ  ic  wascommai 
Haym.  487.  "to  enquire  quie  damna  pnvdiflus  JohaW,  Gibbons  otcafon^pni 
»''s^''*^^'  tioHis pradina  "jbo  particarum  fepium  et  fojfarum  fujYmult^  ct  at 
x.Lev^  X08*  ''^^  ^^^*  JoHAN.  GiBBONS  rejlitucre^  and  to  return  tlie  writ  and 
!•  Mod.  ^el    *'  qiiifition  in  O^ab.  Trin. 

1*  Com.  Dig..  The fherifF hereupon  certified,  quod  villa  de  Bretills,  et  li 
jfn^wkp  c.  «'^*«*^/^-/'^. (naming them),  intlxegounty  oiGlouccfur^Jwit  profi 
1^1.  *    *  'vilfata  fepibus  et  foffatis  infra  mentloimtii  circumadjaccntei  \  and 

ft.  Term  Rep.  ther  certified,  quod  damnum  in  quadam  'inqu'Jitione  brevi  annexat. 
^' L*    •  J ^ H AK.  Gibbon,  propter  hrevitatem  temporis  reftituere  mn  poteft  \ 

1.  Term  Rep;    returned  iflues  upon  every  of  the  faid  villages,  and  thattlic  rc£ 
of  the  Execution  of  the  writ  appeared /w  yw^^tfw  inquifnione^ 
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irtvi^kncxat.  and  returned  tlie  inuuifition,  whereby  was  found,  tliat  TheCAsnofthc 

Dkan* 


tfaefaid  John  Gihuotis fuft'muit damnum occafioncframiffwum  ndiobl.     **"«»»t  of 


Brampston,  Serjeant^  upon  this  return,  took  divers  exceptions 

_  T^        t        ^     r     !^  -r^  ••  -i^  jA  venue  to  a 

First,  For  the  forfft  of  Dean  ;  there  is  not  any  pariln  named  yi,^^y>  r.ced  not 

wherein  it  lies. — Sednon  allocatur :  for  a  foreft  is  certain  enough  by  ftaic  in  what 

itfelf.  parijk'iliytt. 

Secondly,  Becaufe  this  writ  is  founded  upon  the  flatute  of  A  writ  of  iw- 
Wiftmlnfier  the  Second,  c.  46.  that  if  the- lord  hath  right  to  im-  |f«'''' need  nut 
prove  any  his  wafte,  &c.  and  his  hedges  be  deftroyed  nociuntcr,  and  pa*,^  ^jnju,I|^^ 
It  cannot  be  known  by  the  verdift  of  the  aflife  or  jury  who  thofc  wa$iordof  ihe 
malefaftors  were,  the  towns  near  adjoining  (hall  be  didrained  to  foil;  for  it  is 
levy  the  hedge  or  dyke  at  their  own  cofts,  and  to  yield  damages :  fufficient  to 
and  he  doth  not  fhew  here  tliat  he  is  the  lord  ot  the  faid  wafte,  ^^^^^^  ^."*^' 
and  hath  right  to  improye  it. — But  Nov,  the  King^s  Attorney^  who  poft.^^,'  "^* 
^vifed  this  writ,  faid,  tliat  it  fufficetli  in  a  writ  to  Ihew  the  grief  ^^  show.'i66 
Mtviter  ;  and  if  he  be  not  any  fuch  perfon  as  ma/inclofe,  it  ought  .' 
to  be  (hewn  on  the  otlier  iide. 

'  Thirdly,  It  was  objefted,  that  this  inclofurc  is  not  fhewnto  Thefaaofjp. 
"fcc  with  the  king's  licence,  and  then  it  is  without  warrant :  but  "  provement 
ttereto  was  anfwered,  that  it  ought  to  come  in  by  plea,  after  ap-  |*^'>tho«t  li- 
ycarancc,  and  not  by  way  of  exception.  n^^m^^ 

agalnft  proceeding  in  a  ntdanttr^  but  mail  be  fltadtd.     z.  Com.  Dig.  431. 

NoY,  the  King^s  Attorney ^tMo  moved,  that  they  had  no  day  in  Iftheinhabi- 

court,  becaufe  the  writ  and  the  imjuifition  were  returned  the  laft  untsdonotap- 

fcrm,  and  they  then  not  appearing  and  pleading,  they  fliall  not  be  '^'j*'^  '^'•^ 

leccived  to  come  in  by  way  of  exceptions  in  this  manner.    And  he  ^eJi/Ti^Jas 

^Aewed  a  record  in  Trinity  Term^  15.  'Edw,  i.  AV/3.  where  fuch  a  on  a  writ  of  * 

writ  was  awarded  for  one  Nicholas  de  Stapleton,  whofe  hedges  were  f^aamtt^,  thtjr 

nft  down  ne^antcKy  and  not  being  known  by  whom,  he  had  a  writ  «*nnot  take  ric- 

to  dillrain  propinquas  villas  to  repair  ;  and  he  (iiid,  that  was  the  "t'liro"^^ 

-precedent  for  this  cafe  :  and  he  prayed  a  new  diftringas  might  be  poft.  ^. 

iwarded.     Ethabuit(a),  c*. 

^    '  I.  Sid.  107. 

Lut.  157.    1.  Coro.Dig.  4jt* 

(•)  Set  29,  Ceo.  a.  c.  36.  and  31,  Geo.  2.     mons  for  planting;  and  the  punishment  of 
&  41.  f  jr  the  modern  nnode  of  inciofmg  com-     thofc  who  pro/Irate  the  inciofure. 

Johns  a^aiiijl  Sraynar.  Caie  ax. 

/'/Vf  JntCp  272. 

•  THIS  Cafe  \yas  now  moved  again  by  RoLLE,y^or  the  defendant  in  ejeftment,  If 
»         in  the  writ  of  error  :  and  he  vouched  the  cafe  of  Calthorp  v,  the  "/'"■  *>«  »!- 
^rp/r  (tf),  where  trefpafs  of  aflault  and  battery  was  brought  and  »«iged^f«er  the 
,  tried  in  Middle/ex,  and  the  bill  upon  the  file  was  in  London,  it  was  't^/ju/g^;, 
[  ftfolved,  that  it  was  a  declaration  and  trial  without  bill,  which  is  is  erroncow,^" 
«dcdbv  tlie  ftatute  ;  wherefore  it  was  there  adjudged  for  the  plain-  Ante,  90. 272- 
tf.    And  another  precedent,  Kellcy  v.  Repiell  (^),  where  debt  was  ^°^-  3»7- 
Ijnightin  jt>r/fr,  and  the  writ  fuppofed  it  to  bewitliin  the  county  s.c.jonei,304. 
^I^evon^  after  verdift  it  was  held,   that  the  writ  in  one  county  ^^^  J«c.  479. 
*not  be  intended  for  an  aftion  in  another  county,  and  therefore  ^'^*'- ^'»«'  nu 
*n8  a  trial  witliout  an  original— But  all  the  Court  here  I;^.     •^''' 

i.Bac  Ab.  92.  97,  ^ 
(«)  Cro.  Jac.  655.  (>)  Cro.  ]«;,  €74, 

T  3  Md, 
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jo»Ki  held,  that  this  judgment  tvas  crronieous,  becaufc  this  original  ii 
J  «^'»'«/*  certified  as  an  original  in  this  aftion,  which  is  betwixt  the  farm 
parties  of  the  fame  land  and  of  the  fame  term,  and  being  taken  out 
before  the  caufe  of  a£lion,  it  is  a  vicious  and  an  iU  original,  nol  ' 
aided  by  any  llatute  ;  and  compared  it  to  Bijhop^s  Cap  {a) :  whcI^ 
upon  they  all  agreed,  that  the  judgment  was  erroneous  \  and  tbcie* 
fore  it  was  revcrfed, 

(«)  5.  Co.  37. 

CAsr.  i».  John  George  and  his  Wife  againji  Harvy. 

To  Uy,  *«  Yo«  A  CTION  ON  THE  CASK  ;  for  that  the  plaintiff  having  com- 
•*ii!S  a  ol*^'  .  munication  at  Bury  with  the  defendant  of  his  the  faid  plain-. 
M  wifcin'MtM-  ti^*s  wife,  the  def^^ndant  faid,  "  She/*  innuendo  the  plaintiflF't 
tiwwble.  wife,  *'  is  a  witch,  and  a  ftrong  witch." 

Secpoit3i4.  Whitfield  moved  in  arreft  of  judgment,  that  thcfc  words  a« 
not  aftionable,  ulilefs  he  had. faid,  Ihe  committed  witchcraft  itt 
bewitching  fome  perfon  or  his  goods,  fo  as  (he  Ihould  be  punilh-  < 
Jonei,  315.  able  by  the  i.  Jac,  I.  c.  i2,  {a)  ;  for  the  word  **  witch"  generally 
Ante,  141,  is  but  a  word  of  fcolding,  and  moft  commonly  ufed  of  bewitching 
i^cim.^ii,    ?^^  ^^^^  b'^  words  or  countenance  j  and  he  faid,  it  was  foad- 

But  it  was  alledged  on  the  other  fide  by  Grimston,  that  in 
Hughs  v.  Farrer  (c) ,  for  calling  one  '•  witch,  and  that  (he  had  bc- 
**  witched  his  drink,"  it  was  adjudged  that  the  aftion  well  lies. 

But  becaufe  it  was  faid  there  were  pirecedents  both  ways,  tif 
Court  would  advife  (^), 

(«)  Repealed  by  9.  Geo.  i.e.  5.    See       {t\  Ante,  141. 
I.  Hawk.  cli.  4.  r.  5.  (J)  It  was  niovcff  again  in  Micharlmtf  Temi 

\)0  Cro,  JaQ.  531,  and  adjudged  for  tlie  deftndaou  Foii.  334- 

^«»  »!•  Collis  agaiy^fi  Malin. 

Trinity  Term^  8.  Car.  I.    kail 

AdedaratioM  A  CTION  FOR  WORDS.  Whereas  tlie  plaintiff  had  ufcd 
for  Acandaiout  -**  per  magnum  tcmpus  the  trade  of  buying  and  felling  of  cartlcj 
tMd^muft"^  *  ^"^  divers  times  bought  upon  his  credit ;  that  the  defendant 
that^rwasr**^  faid  of  him,  ♦*  Tkou  art  a  bankrupt  '*'  '!*hc  defendant  pleaded  not 
trader  at  the  guilty;  and  found  againft  him. — And  becaufe  he  did  not  fay» 
time  the  words  that  he  ufcd  the  trade  at  the  time  of  fpeaking  the  words,  but/ir 
^crc  fpokcn.  magnum  tcmpus  ufusfuity  which  may  be  divers  years  before,  and  the 
1.  Jonef,  304.  aftion  lies  not,  unlefs  at  the  time  of  fpeaking  the  words  he  ufcd 
Cro.' jac!*a*iV.  ^^^^  ^^^^^  of  buying  and  felling  of  cattle,  therefore  it  was  adjudged 
Yci'v.  ti.  159.'  for  the  defendant. 

I.  Com.  Dig.    195.     SaJk.  694.     Stra,  696.  1169.    Ld.  lUy.  1417.     2.  Burr.  168S. 

^^»*  *4*  Parker  agahifi  Grigfon. 

trinity  Term,  8.  Car.  1.     Roll  130.  or  1306. 
biu'orthlfile*    -pJECTMENT.     y^fter  vcrdia,  it  was  moved  by  GrimsTOH 
in  ejc»mcnt  u  i»  ftay  of  judgment,  that  there  was  not  any  bill  upon  thefik> 

•idc»,  after  ver-  and  it  was  pravcd,  that  the  Court  would  order  that  none  migh^''^ 
dia,byi8.£/,».  filed.— IJut  THE  CouRT  held  it  to  he  aided  by  tlvc  equity  of  tl^J 
JnnX   0  '^-  ^•'^-  ^'  H- ;  and  in  IP^oodhoufe  v.  mills  (a)  it  was  fo  rcfolvcd 

Hob.  130!"  >n  a  writ  of  error.  Wherefore  judgment  was  given  for  tlicpl*'^' 
J.  Com,  r>\^,     tiff,  notwithllanding  this  exception. 

i'^'  [a\  ImiWi  TtTirv,  16.  lac,  i.  Roll.  945. 

j.rcf.R.p.657.  '  ^  4  7^4  j^.^j^y 
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Stirley  again/I  Hill.  ^^"  *5-. 

1 CTION  FOR  WORDS  ;  for  that  he  faid  to  the  brother  of  Words  not  im. 
**  the  plaintiff;  **  Thy  brotlier  was  whipped  about  Taunton  Qofs  ^*^l  c«r^»'«. 
••forllcading  of  (hccp,  or  burned  in  the  hand  or  tlic  Ihouldcn"  ^J^^^^  '*^ 
After  vcrdid,  upon  not  guilty  pleaded,  and  found  for  tlie  plaintiff,      '^^    ' 
it  was  moved  in  arreft  of  judgment,  that  thefe  words  do  not  im-  i^"^^  ^• 
port  any  certain  flander.— And  of  that  opinion  was   all  Tiia 
Court.    Wherefore  it  was  adjudged  for  the  defendant, 

Gr}'fill  agalnft  Whichcott.  ^^»*  *^* 

Trinity  Term»  8.  Car,  I.     R§ll ^20. 

r\EMURRER  in  ejeamcnt.     The  queftion  vmi.  If  one  mort-  It  It  not  o^ury 
gage  land  for  one  hundred  pounds,   and  take  l^nd  for  the  l^^^hjl^!^ 
tDttreft  of  eight  pounds /^r  annum^  payable  half-yearly,  whether  ofthelqphlial^ 
that  makes  the  bargain  ufurious  againft  the  ftatute  (41 J  ?  tervft  of  a  fbm 

Becaufe,  as  it  was  pretended,  the  ufe  ought  not  to  be  paid  until  nwnSl^  2^ 
the  end  of  the  year,  and  contracting  to  have  half  of  it  yearly,  is  not  though  ma<fc 
irarrantable  by  the  ftatute.  payahle  kmlfm 

But  THE  Court,  upon  the  firft  argument  at  the  bar,  over-ruled  A^te  17, 
it,  tliat  it  is  not  any  ufurious  contract  contrary  to  the  ftatute,  be-  Pcft/5oi« 
."aofc  the  hundred  pounds  is  let  for  a  year ;  and  the  rcfcrvation  is  ^^ 
aot  of  more,  but  of  what  is  permitted  by  the  ftatutes :  and  although  croTi^'i. 
the  intereft  is  referved  payable  h^lf-yearly,   it  is  allowable,  for  he  5^^.       * 
loth  not  receive  anv  intereft  for  more  or  lefs  time  than  his  money  Yeit.  30. 
isfbrborn  ;  wherefore,  without  difficulty,  it  was  adjudged  for  the  )••»««»  S9<« 
piaintifF.— And  error  being  brought  in  the  exchequer  chamber,  '-^u*^'  «7» 
ind  the  error  aiCgned  in  point  of  law,  the  judgment  was  affirmed.    *'  j^^^  ^7. 

i«  Hawk.  P.  C.  529.     5.  Bitc.  Abr.  40S.    Cowp.  x  12*    DougL  135« 
(«}  fti.  Jac.  I.e.  17. 1  but  by  i».  Ann.  c.  16.  intereft  it  rtduced  to  5  pir  eent» 


Biirgainc  again/}  Spurling.  Cah  17. 

Fiae  Ante^  page  273.   N0.  10. 

T^HIS  Cafe  was  now  argued  again  :  and  it  was  ftrongly  urged  for  if  aeopyholder 
*  the  piaintifF,  that  by  the  firft  furrender  all  the  eftate  of  tlie  furrenderio-^. 
copyhold  until  the  condition  performed  is  out  of  the  furrenderor,  Y^^^^^ 
fe  as  he  hath  not  any  intereft  left  in  him  to  make  another  furren-  wh^I^JJJi^ 
^r,  although  he  afterwards  fhould  perform  the  condition  ;  for  he  and  then  thei^ 
taonot  make  the  fecond  furrender,  whiph  was  void,  to  be  good  :  render  to  A,\9 
^ut  when  the  condition  is  performed,  the  eftate  is  revefted  in  him ;  P«f««ed  «t  «hc 
and  tlicn  he  might  well  make  the  third  furrender-  jJ^J Smllt^** 

Butitwastheretoanfwered,andREsoLVEDBY  the  Court,  that  heihaiiavoid 
ftc  fecond  furrender  is  not  hindered  by  the  firft,  for  no  tiling  pafled  the  admiffioo  of 
hereby  until  it  was  prefentcd  in  court,  and  admittance  thereupon ;  p^ 
^ttheintcreft  and  right  of  the  copyhold  and  the  poffcflion  remained       '  ^  '* 
*ith  him  who  made  the  furrender,  fo  as  he  may  transfer  it  to  any  S.C.  Jonti,  306. 
•thcr,  and  it  fhall  be  good^  if  the  firft  furrender  doth  not  take  i.RoU.Ab.473. 
ffcft ;  for  the  furrender  into  the  hands  of  the  tenants  was  but  an  q^*ix^^^^^ 
i^hoation  of  his  eflate  to  whofe  ufe  the  furrender  was  made,  and  cro.  iCx.  349. 
Cro.  Jac.  io%.   PcUexf.  $0.    t«  Term  Rep.  ^oo.    a.  Term  Rcp.4S4. 
•     1*  4  {>\'t\l 


284  Micluielnias  Termy  8.  Car.  i.     In  B«  %. 

AutcAiNi    fuch  an  inchoation  as  had  no  perfcftion,  but  became  merely ' 

«^«i»/<        and  the  fecpnd  furrender  good  :  as  a  b^r^iu  and  falc  to  one, 

1  uRi.iyo«    ^f^g^  ^  bargain  and  falc  to  another*  the  firft  is  not  inroUed, 

An^,ii8.         only  the  fecond,  the  fecond  is  good  :  fo  a  grant  of  a  rcvcrfic 

dro.  Jic.  .53.     one,  and  before  attornment  a  grant  thereof  to  another,  and  t 

s^ir  Ab         Second  grantee  attornn^cnt  is  made,  the  fecond  grant  is  good,  e 

Co.  lii.  ixi/ *!  •/►/r^rirr.  by.  the  firft ;  fo  where  a  fine  is  acknowledged  to  one, 

314.  b!  ^  Tidcdimiis^otejiatem^.  and  aftcfward  a  fecond  is  acknowledged 

the  firft  iwicfib^  recorded,  the  fecond  fine  is  goodj  btitif  th 

finp  had  been  recorded  in  court  in  time  convenient,  vi%.  tht 

•     Term,  it  had  been  good,  and  tlie  fecond  had  been  merely 

fo  this  firft  furrender,  when  it  was  not  prefentedat  the  nextc 

is  as  if  none  had  been  made,  aiid  merely  void  ab  initio  ;  and  t 

fore  the  fecond  furrendcrgopd# 

P^ymefit  Uf*^  SECONDLY,  At-I-  tpie  Court  agreed,  tliat  whereas  in  the 
the  day  it  a  cip^l  cafe  the  condition  was  for  tlie  payment  of  1060I.  upi 
*°^Sf^wlidi:  *^  of  Jfi^/jr/  and  .the  payment  was  made  before  thcfirft  of 
trin  topay  «i*"  *''^^'^P^'^^^^''''^''*7'''''''  ^^^  V^  acceptance  thereof^  it  is  a 
the  day.    '  '    p^rfptmance  of  tlip  condition. 

i^U^^amt^^i.t.  X^c.Ux.zixk  Qfo.  Jac435.  Moor,  ^7.  C^o.  EUfi  f 42.  PongI,  49.  2 
Jlep,  388.      3.  TcrinRq^;^>4.'TliBJe4.  Ann.  c.  1^.  f.  li. 

AfterforreiMieii,  •  NoTE,  That  the  firft  furrcnder  is  merely  void,  and  ^  if  it 
^^*^ins*^n  the     ^^^  been  made ;  and  th^t  after  the  furrender,  he  who  furren 
lurraadiSor  01}-  remained  always  copyholder,  fo  as  it  Aould  defcend  to  his 
til  albnictaoce.    and  he  might  difpo(e  thereoif:  but  if  |hc  firft  furrender  had 
c     lUx.   4    ^refented  at  the  next  court,  that  would  have  fo  bound  the  lar 
Q^olU^^i!  all  mefne  afts  done  or  made  aftepv^rds  would  have  been 
3.puirt.'»i8.    —Judgment  for  the  plaintiff. 
2.RyU.Ab.502.    3,  Ley.  385.    i.  Vent,  261.    x.Tcrm  Rep.  3513.  600.     «.  Term  Rep.  195. 

CAsEaf.  •  ;,     -•  Delves  a^^^infi  Perk. 

4  promife  to       A  SSUMPSIT.     Whereas  the  defendant  w^a$  feifed  of  fuch 

aOiirc  land  it     ^^^  in  Chiflchurjly  in  the  county  of  Jynity  21.  May  1631,  ir 

I'ocal,  and  mui^  ^^d  was  \vl  Communication  with  the  plaintiff  to  fell  the  fam 

'r*  u*dr^*^    fuch  a  fum  ;  that  tlie  defendant,  adimu  et  ibidem^  viz^  pu 

l^oft.  295.*^'       21.  A/iiy  iG^iyapud  Londitn.pri^di^i*  in  parQchlu  Beata  Mariayi 

^    *    ■  confideration  of  fuch  a  fun^,  promifcd  to  alfure,  &c. — Upo 

^^?'  '^  a£umpja,\ht  trial  was  in  L^nderiy  and  exception  taken  in  arr 

«.  Term  Rep.    judgment,  that  it  was  ^  mif-tria^,  and  not  aided  by  any  of  th 

441.  '    tutes ;  for  it  QU.ght  to  have  been  uicd  in  Kcnt^  where  the  lane 

'  '  and  where,  by  the  adtunc  ct  ibidem-^  the  promife  is,  and  the 

cannot  be  aUerpd-i^rALL  the  Covrt  was  of  this  opinion, 

\\\c videlicet  is  idle,  and  may  not- alter  it.     Whereupon  a  vtm 

riax  rf(f  «^v»  was  ji warded. 
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CuCko  agalnjl  Starre.  .  *  ■.  Cas*  ij. 

)HIBIT10N  wa$  prayed  to  the  fpiritual  court  to  ihy  a  fuit  PrihibiOoii 
lere  for  defamation  for  thefe  words  :  ^«  Thou  art  a  drurikard^^  ranted  to 
a  drunken  fcUow-"  itaytfuUfor 

calling  a  maa 

d  bj  the  opinion  of  Jones,  Berkley,  and  MYSEtF,  a  pro-  a  drunkani. 
on  was  granted  :  for  tliefc  words  do  not  concern  any  Ipiri-  Ante,  iit.ai^. 
latter,  but  arc  merely  temporal :  and  they  are  but  convitium  ^^ft.  jo^ 
aU^  and  a  common  phrafc  of  brawline,  for  which  there  ought  s.c.Jon«i,305. 
)  be  fuit  in  the  fpiritual  court  j  and  fo  it  was  held  in  Martyn  a-^^oU-Ab.iQe. 
rp's  Cafcy  in  the  common  pleas.  .        •  ^-  M*'^^-  **•  C. 

t  Richardson  doubted  thereof,  becaufe  the  fpiritualcdurt  ^  i.BacAb.  ^. 
IS  the  temporal  may  meddle  with  the  punilhment  ofdruhken-  C0WP.4X4. 
fo  it  is  not  merely  temporal :  but  he  aflented  to  the  grant  of  *'  '^^^  *•**•  • 
libition^  and  the  party  may,  after  declaration,  if  he  will,  ^Ci-  i  Ttrm  Rep. 
hereto,     Whereupon  a  prohibition  was  granted.  473. 

.    Major  againft  Talbot.  cah  30. 

EafltrTerm,  $,  Car.  j.     Roll  ^\^.  * 

^HENANT.    Whereas  one  Sclbie  and  Elizaieth  his  wife  were  On  am  mffgmmti^ 
sifed  of  fuchaji  houfe  and  land,  to  them  and  the  heira^f  the  of  land  by  huf. 
nd,  and  fo  feifcd,  hy  indenture  let  that  houfe  and  landRo  the  ^^^^^^^ 
dant,  wherein  he  covenants  with  them,  and  either  of  them,  ryfcd  tothcm* 
irith  the  heirs  apd  aiCgns  of  the  hufband,  for  doing  all  repa-  and  thehein  d 
IS;  tlic  hufband  and  wife  conveyed  that  reverfion  to  the  thchnijMnd, it 
LifF  in  fee,  who  brings  a  covenant  for  not  repairing  of  the  "'"****''**** 
loufe,  dcfclairing  upon  all  this  matter,  and  concluding,  quod  ij^^fihc  ^f * 
ft  accreviti  as  ailignee  to  the  hufband,  and  avers  not  the  wife  band. 
<^cad.  J<met,305. 

ic  defendant  demurs  ;  which  was  argued  by  Rolle,  for  thi  ^^'  J*^-  *+°» 
\f,  and  by  Merefield,/^^  the  defendant  \  ^nd  by  him  much  clrth^rio**^* 
rd,  that  the  plaiatifF  having  his  eftate,  as  well  from  the  wife  Ld.Ray.^^,   • 
lad  an  eftate  for  life,  as  from  him  who  had  the  fee,  ought  to  i.  Pcerc  Wilu  ' 
brought  covenant  as  ailignee  to  both,  and  not  as  aflignee  to  37«. 
vho  had  the  inheritance,  unlefs  the  wife's  death  had  been  al-  *'!?•  'V!*^*^* 
1 ;  and  for  that  purpofe  he  cited  rrr^^r/'j  Cafe,  6.  Co.  15.  and  StiQilt 
234.  6. 

t  ALL  THE  Court  held,  th?it  the  aftion  is  well  brought,  being 
;ht  by  the  aflignee  of  him  who  hath  the  inheritance,  and  fo 
qudice  to  any,  and  the  eftate  for  life,  being  transferred  with 
tc,  is  thereby  drowned  and  confounded  ;  fo  as  he  being  af- 
5  of  the  whole  eilate,  and  fhcwing  all  the  matter,  it  is  good 
jh.     Wherefore  it  was  adjudged  tor  the  plaintiff. 

Kercheval  againfl  Smith  and  Others.  Caik  31. 

mON  on  the  cafe  againft  them,  Becaufe  they  being  church-  The  fUtute 
wrardens  of  — —-,  prefented  the  plaintiff/<?/ia  et  malitlou  upon  ?•  y«<.  i-  c  5. 
tended  fame  of  incontinency.     Upon  not  guilty,  it  was  found  *"**  »»•  7<«*»  u 
lie  defendants  ;  and  moved,  that  they  might  have  double  cofts,  ^luf^^^ 
wanicni,  Ac.  do  not  extend  to  matters  of  ecclcfiaftical  cognizaoee,    Ant^  175.     Pok  467!'^ 
[does,  305, 

becau^ 


^^^    •  Michaelmas  Tcrmi  %i  Car.  i.    In  S.  C  and  i.  R« 

K.»RCHiYt^   becfuie  tbey  were  troubled  and  vexed  for  matter  which  did  a 

s  ^'^^\dA    ^^^^  ^^^^  office. — But  IT  WAS  RESOLVED,  it  wai  noiwitbin 

Of  !!!•■.      fMxxVt^  for  it  if  merely  ecclefiaftical ;  and  the  makers  of  the  ftii 

'      never  ititei^ded  to  give  double  cofts,  bat  where  men  are  vexed  c 

li.   '****'* ^'  ccming  temporal  matters,  which  they  ihall  do  by  virtue  of  d 

oflke^  and  not  for  prefentments  concerning  mattdn  of  fimie* 

^^**  !*•  Nevill  againft  South  and  Delabarre. 

In  tk'  Exchequer  Cbamher. 
Ei^df  dofi  BM    "pRROR  brought  in  the  exchequer  chamber  of  a  judgment  i 
chw«r*cham.  fcire  facias  by  an  executor,  to  have  execution  of  a  debt  re 

eSrbn?.  *A«.  ^>^d  by  the  tcftator.  And  it  was  now  moved,  that  the  record 
c.  s.  on  a  j«idg.  not  Well  removed,  for  no  writ  of  error  lies  there  upon  a  judgni 
ment  in  fiirt  in  z  fcirsfjcl/ts ;  for  the  ftat\ite  27.  Eliz.  c.  8.  gives  it  only  in(e 
/•rial.  fcveral  cafes,  vir.  in  fuits  or  k&'ions  of  de6$i  iiciinwe^  e^vtnant^ 

fJ^%oo\^L.  ^^"^f^^  aAions  upon  the  aip^  eje^ione  fittrut^  or  treffajsi  fo  a) 
j.Roil.Ah.otft.y?^''^'^  ^5  ^^^  mentioned  :  and  it  hath  been  adjudeed,  that  ei 
R'oB.ke^.'i64,  lics  not  there  of  a  judgment  in  z  fcire  facias  againft  bail,  nor  i 
Vent.  38.  writ  defcandalis  magnatum.  —But  the  Court  doubted  whether) 

^ik.163.        fcire  facial^  being  grounded  upon  a  judgment  in  an  aftion  of  di 
w  Kt*ym  IV    ^^  ^^i  within  tlie  equity  of  the  ftatutc  ;  therefore  they  wouldf 
jijMod.il,.'   theraArife. 
GuMkfi.  ^93.       2.  Bac.  Abr.  2 is.    5#^viV/r Wright  v.  Nutt,  i.  Term  Rep.  jSS.    i«  Tem  Rep.  4 

Cas*  }J.  Hitchman  againjl  Porter. 

Trinity  Term,  H.Csr.i.  Rcil  ^Bp 

^h^miit^JT'  R  RROR  of  *  judgment  in  the  common  pleas.  The  error  affigi 
fr«uiion,  [i  ii'  *^  was,  Whereas  an  a£tion  upon  the  cafe  was  brought  in  nat 
fufficient  forth*  of  a  confpiracv  ;  that  the  defendant /Jr/ii  ct  ma/iiiosi  impofed  u| 
pi^iniitf  to  fay  i^jj^  crimen  talis  felonite^  and  caufed  nim  to  be  arrefted  thereup 
^'iL'TkI^  ^  ^^^  bound  over  to  the  aflizcs,  and  exhibited  a  bill  of  indiftm 
^Zliui^  wuh.  againft  him  for  that  fuppofed  felony,  and  caufed  him  to  be  indij 
4M1C adding i«<^.  and  detained  in  prifon  until  he  was  legttimo  mado  actfuietaius\  \ 
Cro.  Jac.  130.  he  doth  not  fay  "  /Wr,"  which  was  a  principal  word,  aiid 
Strange,  1 14.  principal  caufe  of  damages  :  and  it  was  faid,  that  in  Stiles  v,  Pri 
lei^^*"-  ^'^  for  this  point  judgment  was  rcverfed :  and  that  in  this  Term, 
Dougl.115.  this  default  in  the  like  aftion,  betwixt  the  fsmie  parties,  jud^ 
A«  Term  Rep.  was  given,  **  quod  quer ens  nihil  caperet  fer  breve  ;'*  and  UlisjiM 
215. 431.  nicut  iicre  in  queftion  p^tIkdfubfflentia.Se(i  adJQurnatur  («). 

2'   ""*  (*)  ^*  ^**  ^^^^^  *8*'"»  ^"**  adjudged  for  the  plaintiff.   Port.  315, 410. 

Casi  34.  Lyfter  againfi  Bromley- 

Trinity  Term,   2,  Car,  i.     Roll  2^  f. 
A  fteriff  may    p^RRQR  of  a  judgment  in  the  common  pleas,  viz.  debt  by  t 
^U  f(ir'"tht*         under-fherifFfor  his  fees,  wherd  he  demanded  12I.  ics.fbre 
ftrft  lool.  and     ccuting  of  a  capias  adfatisfaciendum  of  400I. 
6d.  pit  pound       ^Yi^  gj.j.Q,.  ^ffigncd  was,  Bccaufe  he  demanded  more  for  hi$  fi 
l^^tL^xtoU  ^^^^  ^'^c  -9-  ^'''^-  ^-  4-  (^)  *"^^^^  Wy  '-^^'  whereas  U  ought 

and  this  exKtidc  to  the  (herrfis  of  cities  and  corporations  executing  jiKigments  out  of  tktfiftrmr^Oi 
hMt  he   Cdn/}&t  ukt  a  bond  for  his  fees. 

[^)  This  ftahitc  app^'ars  by  tfce  parliament  (A)  Forfiihfrquent  ftatntcs  whkhi* 
Kolii  to  have  been  p:ii\\'d  in  the  zdth  year  of  allowance  to  n^eriffs,  fee  ^^  Geo*  f  •  &  < 
iUiz.     r.'ii  x.Sa!':c.  331.  S.  Gto.    1.    c.  5.      7.  Ceo,  3.  c  ' 

14.  Geo,  3.  c.  :o. 


Michaelmas  Term,  8.  Can  i.    In  B.  &«  tMj 

bat  fixpcncc  for  every  pound  where  the  execution  Is  above      Lviria 
and  twelvepence  forevcxy  pound  where  the  execution  is  but       h^H^ 
or  under;  he  taking  5!.  for  the  firft  lool.  and  50s.  for  every     ■•**••*•**'• 
I  other  hundred  pounds,  had  taken  more  than  fixpcncc  in  the  J«i«H  3^- 
d  for  the  faid  execution  of  aooI.  ;  and  for  this  caufe  the  error  l*^^^^'ii^ 

It  a  precedent  was  (hewn  in  Hilary  Term^   1.  Car.  I,   Roll  121*  33$- 

r  V.  If^eJiUy^  in  this  court,  where  it  is  adjudged,  that  a  iherifF  '^tt*.5.i7.ii, 

t  to  have  for  his  fees  5I.  for  the  firft  lool.  and  50s.  for  every  pjjj^^  ^ 

icx^l.  over  and  above  the  firft  hundred  pounds  ;  otherwife,  bcocU.  191. 
!  execution  fhould  be  for  120I.  or  160I.  he  fhould  have  lefs  Noy,ftS.75.9tb 
for  the  execution  of  lOol.  which  never  was  the  intent  of  the  Moor,  851. 
for  the  law  gives  allowance  to  the  fhcriff  for  executing  pro-  ^^^^ 
which  by  conftruftion  fhall  be  moft  favourably  taken,  and  ^^  Bbckfltqi?' 
ding  to  the  intent  of  the  law-makers,  and  not  that  he  (hall  8*31, 1,03. 
lefs  for  the  execution  of  140I.  than  for  the  execution  of  one  *^.  44>- 
red  pounds      Another  precedent  was  (hewn  in  Eajler  Term^  s-Co«.  1%. 
W.  I.  Roll  537.  where  was  the  like  judgment.  t?  wur.  100 

L  THE  Court,  ahfente  Richardson,  were  of  this  opinion;  316. 
7c  would  advife. — The  next  day,  Richardson,  Cbte/juftice^  Douji.  40. 
;  in  court,  it  was  moved  again,  and  the  record  betwixt  jl^oif,  J'  J^^^^ 
^ of  Coventry^  v.  Weftley  was  produced,  wherein  be  declares  in    *    '  '^    ' 
tor  his  fees  12I.  los.  for  taking  execution  of  a  judgment  of 
And  upon  this  declaration  it  was  demurred,  and  two  quef* 
then  made  :  Firft,  Whether  the  (heriflF  may  demand  twelve- 
;  in  the  pound  for  the  firft  lOol.  and  fixpence  after  for  every 

or  that  he  ought  to  have  but  fixpence  in  the  pound  where 
am  exceeds  lOol.  ?  And  it  was  adjudged,  that  he  (hall  have 
epence  for  every  pound  of  the  firft  tool,  and  fixpence  for 
other  pound  over  the  looI.  Secondly,  Although  it  be  pro- 
in  the  29.  Ell%.  c.  4.  that  this  (hall  not  extend  to  (herKFs  of 
or  corporations,  it  was  held,  that  it  was  only  to  be  intended 
le  executing  judgments  in  the  courts  of  the  faid  corpora- 
(tf ),  and  not  to  the  (herifTs  of  cities  or  corporations,  for  the 
ting  judgments  out  of  fuperior  courts.  Another  precedent 
lewn  in  Eajier  Termy  4.  Jac,  i.  Roll ^^l.  Probyv,  Micbcll(h)^ 

lAion  of  debt  for  fees,  and  adjudged  accordingly.  And 
as  Grimston  cited  a  cafe  in  the  common  pleas,  in  AficbaeU 
erm^  ij.Jac.  i.  of  Sym/onv,  B/ttbur/t^vf  here  the  opinion  was, 
lie  (heriffought  to  have  but  fixpence  in  the  pound  where  it  is 

lOol.  and  that  the  judgment  was  there  entered  for  the  de- 
it — Jones,  Ju/iice^  laid,  the  reafon  of  that  judgment  was  not 
le  caufe  now  alledgcd,  but  for  that  the  (heriff  had  taken  a 
for  his  fees,  and  had  brought  an  aftion  of  debt  upon  that 
J  and  the  defendant  had  pleaded  the  23.  Urn.  6.  c.  .  in  avoid- 
hereof.  The  Court  tlierc  conceived,  although  he  might 
foch  fees  as  were  allowed  by  the  ftatute,  yet  lie  might  not 
«nd  for  them  ;  for  under  colour  thereof  he  might  fo  have 
efees,  &c. — Wherefore  here,  after  argument,  the  judgment 
BSrmed(r). 

fkit  3.  Ceo.  1.  c.  i^.  Salk.  331.109.333.  Sktn.  363.  5. Mod. 97. 

iloor,  8j5.   I.  Rf>ll    Rep.  404.  and  on  anexum,  1.  JcncijxS^.  Parkn',  177. 

hi  rut. /u .  frire/,intts ,  or  #/#/!/,  th«  Cuir.i^Si. 
(hall  have  tees  on  the  whoJe  debt* 


1$$ 


Cam  sj. 


In  All  aAion  for 
thcfe  wordt, 
**  Ttu  art  for* 

««y«wii,"  the 
cmM&on  of  fac- 
ing in  what 
court  the  oath 
was  uken  is 
aided  by  ajaf-' 
tiftcation  that 
«he  falfe  oath 
was  ukea  at 
fcflfions. 
Ante,  109. 
Foft  385.  560. 

S.C.  Jonety  ^07. 
S.  C.I.  Roil. 

S.Co.  l-ro. 
Cro.  El:z.  394^ 
Nob.  82. 
».Roll.R6p.66. 
Cro.  Jac.  115. 
370.  t68. 
Ltttw.  253. 
631.  i4)a. 
3.  Lev.  393. 
lortef.  377* 


Cass  36. 


A  termor  and 
his  wife  on  the 
one  part  Dlfign 
all   t*>e  term 
**reH4cHdoetfol- 
**v«Wo*'tohim 
and   his  wife 
••  durante  tetpii- 
•*  noptiidtdt^^ 
knd  to  the  fur. 
vivor  rf  them, 
if  thi,rJhulHivt 
J'i  /.ii^,  Willi  a 
pkmvuoio  rc- 
e  »t6r  onnon' 
payment  of  the 
rent  to  him,  or 
his  wife,  or  the 
funrivor.   ot 
thdr  afligns,  rr 
tJieaff'gnsofthc 
fuivivor.— This 
refervatien  fh;il) 
continue  oniv 
duiint!  **  /c»'  /i/V 
«*o/'lV  hufh.'.nd 

to  h?j    i^  voi»', 


Micluclmas-  Term,  8.  Car.**  i.     In  B.  R. 
Drake  ctgainji  Corderoy. 

Mitbaelmas  Ttrm,  7.  Car,  I.  Roil  280.  ^  28. 

t  kROR  of  a  judgment  in  the  common  pleas  in  an  afti 
•*-'  words.  Whereas  the  plaintifFwas  conftabic  of  JO.  and 
before  the  juiVices  of  pedce  in  the  county  of  fVilts^  at  dieir 
i'ellions,  concerning  an  aFray  made  by  the  defendant  up 
Fijber  ;  that  the  defendant,  ad  tunc  et  ibidem  in  the  faid  cc 
the  prefcnce  of  the  jufticcs,  faid,  "  He  {innuendo  the  plai 
•^  forfvvorn,"  without  any  mentioning  of  the  faid  oath. 
fendant  juftifics,  Ihewing  the  oath  which  he  made  in  the  o 
fions,  and  that  it  was  falfe.  Upon  which  juftification  tlic  ] 
takes  liTue,  which  was  found;  and  judgment->givcn 
plaintiff.     .^  My^^  ^  ^-^^   /?  ^-  ^  ^-^^ 

The  error  was  afligned,  that  the  words  arc  not  aftionable, 
he  doth  not  fay  in  die  declaration  that  he  was  for£worn 
oath  taken  in  any  court ;  and  to  fay  generally  that  the  ph 
forfworn^  an  aftion  lies  not;  but  to  lay  he  is  perjured^  ai 
lies.  And  here  it  is  ndtfhewn  that  he  was  forfworn  by  n 
his  oath  taken  at  the  feflions  ;  wherefore  the  dcclaratioi 
good,  nor  it  tt  aided  by  the  plea. 

But  ALL  THE  Court  held,  that  if  there  were  any  doub 
upon  the  declaration,  which  was  uncertain,  becaufe  he  <i 
Ihcw  that  the  words  intended  a  falfe  oath  in  a  court  of  reco 
when  the  defendant  by  his  plea  confefleth  he  fpake  thofe  v 
reafon  of  his  oath  taken  at  the  feffions,  that  clears  the  < 
whereof  he  intended  to  fpcak.  Wherefore  the  judgm 
affirmed* 

Bland  agatfiji  Inman. 

Hilary  Term^  7.  Car.  i.  KoU  550. 
'T^RESP  ASS.  Upon  a  fpecial  vcrdift  the  cafe  was,  72v«/! 
*  pofleffcd  of  a  leafc  for  a  hundred  years,  by  indentufe 
him  and  *Joan  his  wife  of  the  one  part,  and  Tifdale  on  t 
part,  which  is  found  to  be  fealed  and  delivered  only  by  Spi 
not  by  his  wife,  affigns  all  their  eftate  in  the  leafc  to  lijdale^ 
et  folvctido  to  him  and  Joan  his  wife,  durantt  termino  pra 
them  and  the  furvivor  of  them,  if  they  fhall  live  fo  Ion 
Aftchaelmas  and  the  t'innunciation^  with  a  proviso,  *'  Tli 
♦*  faid  rent  be  behind  at  any  of  the  faid  Feafts,  or  forty  da 
'*  and  not  paid  to  him  or  his  wife,  or  the  furv'ivor  ot  th< 
**  then  it  (hall  be  lawful  to  the  faid  Spencc  and  his  wife,  ai 
'^  furvivor  of  them,  and  to  their  ailigns,  and  to  the  affigi 
*•  furvivor  of  them,  to  re-enter  and  have  again,  as  in  t 
*'  mer  eftate."  Tifdale  enters,  and  Spcticc  dies,  and  Joan 
him,  and  for  forty  days  after  the  jlnnunciation  next  follov 
rent  being  behind  and  not  paid,  the  wife  the  hft  day  derr 
and  one  ll^alter^  the  adminiftrator  oi  Spencc^  demands  aJfo 
which  is  not  paid,  lijdqle  affigns  his  eftate  to  the  plain 
JVultcry  as  adminiftrator  of  Stcnce^  enters  for  no.n-payir 
lets  to  the  defendant ;  and  if,  c^c.  This  cafe  w^s  oftenl 
gucd  ^t  the  bav,  and  after  at  the  bench. 

net  during  *<  the  term  j"  and  if  the  wife  has  omitted  to  execute  the  deed,  tk(  « 
and  will  continue  no  longer  than  th&  life  of  (hebuibaod. 


Michaelmas  Tcnii,  8.  Car.  i*    InB.  R.  tSf 

«E  FIRST  <^UESTtoN  was,  Whcthct  this  refefvation  he  good  BtAxo 
f  wife,  be(!aufe  (he  had  not  any  intcreft  to  flafs,  and  never  ^i^iifl 
I  the  deed  ?— and,  if  it  be  not  good  to  the  wife,  bccaufc  ftrc  is  »'**^"'« 
ngcr  to  the  intcreft  and  to  the  deed,  Whether  it  be  not  good  q^^^  ^^^ 
e  hafband,  and  to  bis  executors  and  adminiftrators^as  amgns  2.1toU.Ab.4^o« 
7,  during  the  time  of  the  wife's  life? — and,  Whether  the  ad-  i.  joac«,  joS. 
Irator,  for  the  benefit  of  the  wife,  (hall  not  enter  into  the  »»•  ^o-  3*- 

)  Cro.i:Us.ii7« 

831. 
LIMSTON,  on  ibe  part  of  the  defendant ^wx^tA^  that  the  words  Owen,  9. 

•'  reddendo  etfolveyiuo'^  to  the  hu(band  aiid  wife  durante  tote  ^^<^  99-  *S5» 
w,  and  to  tlie  furvivor  of  them,    it  being  by  indenture,  is  ^^'     . 
,  by  wav  of  refervation  to  the  hufband  ;  and  the  v^ord/olvcndo  **  ^ "    •  3    • 
be'conArued  as  by  way  of  grant  to  the  wife :  for  although  (he  5.  co.  1 1 1. 
at  fcal,  yet  (he  being  named  in  the  deed,  and  the  party  grantee  i.  Vent.  i+x. 
g  and  delivering  it  to  the  hufband  and  wife,  it  (liall  ^  con-  '^'' 
i  by  way  of  grant  to  her  ;  and  fhc  may  take  by  the  deed,  being  f  ^JJ^y/^?' 
dtuerein,  although  Ihe  never  fcafed  any  part  thereof.  *      *    ^' 

KKUEY ^  JujUce^  was  of  that  opinion  ;  and  cited  ona  Cofiflable* s 
that  where  Icflce  for  years  ailigncd  his  term,  rendering  rent 
te  /ir;ii/;f« annually  to  him,  that  includes  his  executors  and  ad- 
ftrators,  although  they  be  not  named  :  as  in  tlic  cafe  of  Little- 
0»  condition  to  pay  a  fum  to  a  feoffee  fuch  a  day,  and  he  dies 
e  the  day,  it  (hall  be  paid  to  his  executors,  for  they  reprcfent 
:ftator.— To  the  fecond,  Berkley  conceived,  If  it  be  not 
to  the  wife,  neither  by  way  of  a  refervation,  as  he  agreed  that 
i  not  be,  becaufe  (he  is  a  ftranger  to  the  eftate  and  to  the  deed ; 
y  way  of  grant,  by  the  words  "  reddendo  ct  fdvendo^^^  he  con- 
d,  the  deed  might  take  effeft  ;  yet  he  held,  that  the  admini- 
)r  is  allignec,  who  may  enter  for  the  condition  broken,  for  the 
s  benefit. 

It  Richardson,  Chief  Juftice^  Jones,  and  Myself  agreed,  R.  613. 
although  the  reddendo  et  folvcndo  durante  termino^  if  there  had 
no  more  faid,  had  been  a  refervation  during  the  tetm  \  yet  when 
jth  not  reft  upon  the  expofition  of  the  law,  but  it  is,  *'  ren- 
ring  to  him  and  his  wife,  and  the  furvivor  of  them,   if  tlicy 
e  10  long,"  that  is  an  exprefs  refervation  that  it  (hall  not  be 
ag  ftU  the  term,  but  to  him  and  his  wife  and  the  furvivor  of 
1:  and  the  refervation  to  his  wife  is  void,  becaufe  (he  is  no 
f  in  intcreft  or  to  the  deed  ;  and  *'  to  the  furvivor  of  them"  is  R.  159. 
alfo  to  give  the  wife  any  advantage  thereby;  and  therefore  the 
endures  no  longer  than  during  the  life  of  the  hu(band.     Vide  Dyer,  45.  a. 
Edw.  4.  18.     21.  Hen.  7    25.     8.  Co.  70.  b.  in  Whitlock' s  Cafe^  Co.  Lit.  iij.t. 
Lit.  47.  a.  &  143.  b.  and  Hilary  Term^  3^.  Eliz,    Richmond  v.  ^-  ^o«  ?«>• 
*Arr,  where  one  lets  referving  rent  to  him  his  executors  and  ^T'**^'' 
US,  he  having  an  inheritance  in  the  land,  it  was  adjudged  a  i/saund.^367. 
I  refervation  to  the  executor,  the  reverfion  being  in  the  heir,  Cro.  Elii.ai?. 
the  rent  (hall  not  be  paid  unto  him  becaufe  he  is  not  named; 
although  it  were  there  durante  termino^   it  was  not  material.— 
I  JoMES  faid,  that  fo  it  was  adjudged  in  Brown  v.  Shurrey  (^), 
Sir.  I.— Alfo  THEY  ALL  HELD,  that  here  this  word  '^folvendo'* 
lot  enure  by  way  of  grant  to  the  wife,  when  it  is  by  way  of  re- 
ition  to  the  hu(band  ;  for  it  (hall  not  be  conftrued  to  enure  in 

(n)  Se^.  339.  (*)  1.  Roll,  Ab.  451. 

fcYe^^l  , 
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^^^^Jm       ^^^  manners,  no  more  than  if  one  barons,  fells,  demifes  and 
Immu       K"^^*  it  '[^^  not  enure  bv  bargain  and  fale  and  deroife,  butbf 
the  one  of  them,  at  tlie  ele&ion  of  the  bargainee :  and  in  the  re ' 
iervation  aljigme  is  not  mentioned ;  fo  that  it  cannot  give  any  iiw 
«.Co.35.bb     tereft  to  tne  adrainiftrator  0^ ^i^ii/^  in  law:  and  in  the  provilb 
2]||^'  3s-       affignee  is  mentioned,  but  that  is  to  the  ailignees  of  the  forvivtf 
t*MoiLatft.     of  them ;  fo  that  the  affignee  in  law  of  the  hufband  cannot  claim 
it,  for  he  did  not  furvivc,  but  the  wife.     And  the  wife  can  take  no 
advantage  of  the  condition,  bccaufe  (he  is  a  ftranger  to  the  eflate 
and  to  the  deed,  feeing  flie  did  not  enfecl  the  deed ;  and  if  the  con- 
dition (hould  go  to  the  wife,  yet  fhe  cannot  enter  for  the  condi« 
don,  but  only  the  adminiftrator  of  the  hufband,  who  hath  not 
any  title  of  entry  5  and  the  defendant  claims  by  him.     Wherefore. 
it  was  adjudged  for  the  plaintiff. — Upon  this  judgment  a  writ  o( 
error  was  forthwith  brought,  returnable  in  the  exchequer  chamber} 
and  the  judgment  was  tliere  afErmed  in  Michatlmai  Term,  i^^ 
^tathjtSLV  of  Charles  die  firft. 


Hi 


Hilary  Term,  "' 

8.  Car.  I.    In  the  King  s  Bench. 
Sir  Thomas  Richardfoti,  Knt.  Chief  Juft'xe.       ^ 
iJir  William  Jones,  Knt.  l 

Sir  George  Croke,  Knt.  i>A^^- 

5/r  Robert  Berkley,  Xw/.  J 

William  Noy,  Efq.  Attorney  General 

Sir  Richard  Sheldon,  Knt*.  Solicitor  GeHeraL 


Cl%t  u 


Carlion  again  ft  Mill. 

Hilary  7crM,  7.  Car,  I .    Rn/I  1 147. 

k  CTION  ON  THE  CASE ;  forthiit  the  defendant,  being  in  ^^  ^tt^^ 
\     apparitor  under  the  bifhop  of  Exeter^    malicioufljr,  and  ti^  ^^fi  ^ 
^  without  colour  or  caufc  of  fufpicion  of  incontiticncy,  of  igifnit  tht^^ 
own  proper  malice  procured  the  plaintiff  ex  officio  [a) ^   upon  p^ritor  of  4    t 
tencc  of  fame  of  incontinency  with  one  Edtthay  whereas  there  r'f^^^"^"^,! 
1  no  fuch  fame  or  juft  caufe  of  fufpicion,  to  be  cited  to  the  cqd-  J^^,|  ^v^\t 
)ry  court  of  Exeter y  and  there  to  be  at  great  charges  and  veit}-  cudcot^ci^v 
),  until  he  was  cleared  by  fentence^  which  was  to  his  great  dif^  £ft9ry  cgpr^ 
lit  and  caufe  of  great  expenccs  and  loflcs.    Upon  not  guilty  J»PP^  *  8'<jrt>** 
ukd,  it  was  found  for  the  plaintiff.  ^  i^S^/ 

Uhley,  Serjrqnty  moved  in  arreft  of  judgment,  that  in  thi^  ca(V  ^^^*  ♦♦s- 
lAion  lies  not ;  for  he  did  nothing  but  as  an  informer,  aa4  by  6  cjonei,  36^ 
toe  of  his  office.  sif- 

tat  AIL  TW  Court,  abfente  RrCMARDsoK,  held,  ths^t  tji?  ^r  \'qJ^  *     *^'' 
n  well  lies;  for  it  h   alledgcd,  that  hzfaUo  it  nmllthse  QA\xi%ii  Cro.Jtcr3;i. 
a  to  be  cited,  upon  pretence  of  fame,  where  there  was  no  oiF<?nett  2,J^«  *. 
amitted :  and  avers,  that  there  was  not  any  fuch  feme,  fp  as  he  ^'  ^'^'  ^'♦^ 
it  malicioufly,  and  pf  his  own  hea4,  and  caufed  hiin  xq  be  un-  ,]awi!4f«  4«f. 
Uy  vexfjd,  which  was  tp  raife  gain  to  himfdf :  whereiippn  they  t,Upi.^f..%^. 
iceived,  h?  l>eing  foUi>d  guilty  fot  it,  thi|  adion  weU  l|e^;  9tia  Skfn.  i^f. 
Rfprp  rulf  V9^%  given  %o  en;er  judgment  for  the  pifiintiff,  yal^s  «•  c^m.  ni|. 
tcrcaufr  was  (hswp.— An4  ^po^  a  f<rcpjid  |i|oii9n,  R|CHAIl»-  ^^Xm  tu 
»,  Chief  Jtiftue^  being  pr^fcnt,   jpdgmcnt  W48  giv^n  for  ths  uvtnt.h. 

iotiff.  i.BacAb.  5S. 

Doug].  629.     I .  Ttrm  1^^,  ^|,    4.  TerfnRcp.24f. 
(4}  See  13.  Car.  i.  p.  |z. 

Hopeftill  Tyndars  Cafe.  <^^«  *• 

Antf^  Page  264.. 
tOTE,  That  the  fir  ft  day  of  this  Ttrm  Ifpfeftill  T^nJalw^i  ar-  AteNi^tyfro^ 
^  nigncd  at  the  bar  for  miggery,  fupBpf^d  to  be  coipmitt^d  at  1^*^!^^*^°^** 
fir,  being  pne  of  the  Cinque  Forts,  he  beipg  indifted  th^rc,  and  indiX^m*^ 
t  record  removed  hither  by  certiorari  di rafted  to  **  Tbe  Mayor  felony  from  one 
indt  Jurats"  of  the  faid  viil,  and  not  to  **  The  J^ord  Warden  of  o'i»»«  c/irf«* 
the  Ctmuf  B^rtsr  ^J'^IlT"^  \1 

'  direAed  to  tiM 

w  99ijurmts,  and  not  to  the  lo^d  w^rdith     See  ante,  15a.  264.     ^.  Hawk.  P.  Cf4  400.  3*  Term 
M$S. 

Tbeprifoner  challenged  one  of  the  jtirors,  being  the  foreniailf  Achilienge  not 
ko  was  fworn,  and  marked  fworn  by  the  clerk,  before  tlie  chal-  {*""*  **"  "^*** 
ip  was  heard  by  the  Cou  rt ;  and  therefore  without  the  affent  of  tlic  ^l^^^^^ 
caxmot  be  admitttd  without  the  coafent  of  the  attorney  jjenera^.    Set  VoV\.  %^i« 

aitointY 


«9+ 

Ret* 

againJI 
BartlxtT. 

If  adminiflM- 
tten  be  gi  anted 
**  twnimm  botf- 
*«  rum  tt  €rtdi- 
*'  formn  dmcer- 

«  fir«,  6ff/*  it 

Will  be  a  gene- 
ral idminlAra- 
tioni  though 
only  fome  par- 
tic  o  tars  are 
mentioned  in 
the  will. 

Cro.  Jac.  394. 
t.  Sid.  100. 
I.  Salk.  36. 
1.  Com.  Dig. 
163. 
Duugl.  541. 


Gai t  4« 
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ButBF.RKLCY,  Juftice^  conceived,  that  (he  is  a  fpecial  execi 
quoad  the  things  enumerated,  and  no  general  executrix. 

The  Fifth  Qitestion  was,  Admitting  that  flic  is  no  ahf< 
executrix  as  to  all  the  eftate,  but  as  to  the  particulars  fpcc 
named,  and  (he  proving  the  will,  and  it  being  found  that  adn 
ftration  was  committed  to  her  **  omnium  bonorum  juriurk  ac  1 
*'  torum  dleium  Richardum  Batyne  ct  ejus  teflamentum  qua 
"  cunque  concerned/*  Whether  that  be  a  general  adminiflr: 
committed,  or  only  an  adminiflration  of  the  goods  whereof  (hi 
made  executrix  ? — Bkrkley,  Jujice^  held,  that  it  is  but  afpeci; 
niiniftration,  becaufe  it  \%^^honorum  jurtum  et  creditorum  pu 
*'  Rich.  Batyne  et pradiSf.  teflament.  concernent.^*  and  that 
pied  to  the  teflament,  fo  that  it  extends  no  further  than  the 
But  Jones  and  Myself  were  of  opinion,  that  it  was  a  genen 
miniftration  committed  ;  (or  jurium  et  creditcrum  zrc  gcncml  vi 
and  die  word  "  et  '*  (hould  l>c  expounded  as  **  aut^"  and  it  Ci 
be  tied  only  to  the  teflament ;  for  there  are  not  any  wor  Js  of  < 
as  ^^  creditorum'*  imports,  and  they  are  as  general  words  as  are 
in  general  letters  of  adminiflration.  Wherefore,  upon  al 
matter,  Jones,  Juftice^  and  Mysbi-f,  were  of  opinion  again 
plaintiff;  that  he  fhould  be  barred.  But  Berkley,  Jyfticey  c  a 
per  quod  adjoumatur* 

Sir  Thomas  Fynch  againft  Lambc. 

Miebaelmas  Term^  ^,Car.  l.     Rdlz^^. 

Tomnmfmmp-  TERROR  of  a  judgment  in  the  common  pleas  in  an  affui 
Jit  infra jtMmn.  •^•*  fuppofiiig  that  the  defendant,  id.  Jac.  i.  zi  Bury  in  Si 
Mf,  M  a  pro-     promiiwd  to  pay,  &c. 

500I.  at  A,  After  verdift  and  judgment  upon  non  ajfumpjit  pleaded,  and  i 

a  replication  for  the  plaintiff,  the  defendant  brings  error,  and  upon  d'ml 
thatthe  plaintiff  alledged  the  original  was  certified  to  be  in  Hllafy  Tcrm^  4X 
ftliri*in  oVImI  ^V^^  ^^"^'^  ^^^  plaintiff  in  the  writ  of  error  pleads  the  flan 
ea  which  the  *  ^  >  '7^^'  ' '  ^^  Limitations  ;  and  that  this  adion,  being  upon  a 
defendant  was  miie  in  i6.  Jac.  I.  and  not  brought  within  fix  years  afte 
outUwed,  that  promife,  nor  within  three  years  after  the  ftatutc,  is  not  i 
^^outh^  tainable. 
was  declared 

Toid,  and  that  The  defendant  pleads,  that  he  2.  Car.  i.  which  was  witliin 
*wthin  a  year  years  bf  the  ftatute,  brought  a  writ  original  of  ajfumiJit  ftp 
•nothl?aa"OT*  ^^  ^^  ""^^^  in  AV;//  againft  the  defendant,  now jplaintift  in  thi 
ror6ooK  iiiT  of  error,  wherein  he  f»as  outlawed;  but  in  3.  Air.  I-  the  out 
dit&rcntcounty,  in  the  common  pleas  was  declared  void  and  he  difcharged 
is  good,  not-  that  within  a  year  after  he  brought  this  a£^ion,  and  fuppofel 
withftajfiding  promife  to  be  made  at  Bury  to  his  damages  of  fix  hundred  pc 
iMt'be^w^red  *"^  ^*^^^  ^^  ^^^  former  aftion  xhtaJTumpJit  viras  alledged  to  be 
for  the  famt  in  Keyit  to  his  damage  of  five  hundred  pounds ;  and  he  avci 
caufe.  it  was  one  and  the  fame  promife  and  caufe  of  aftion. 

Ante,  I    .tSo.      tjp^^  t^js  pi^a  the  plaintiff  in  tlic  writ  of  error  demurred 

Jonet,  312.  *■  *  * 

Co.  Lit.  281,  -  T wisden  Ihewed  the  caufe  to  be,  for  that  this  new  aftion 
Stiles,  44  X.  in  thc  county  from  the  ajfumpfit  and  in  the  damages  alledgec 
I  Lev  *iV  '  ^^  cannot  be  intended  one  and  the  fame  caufe  of  a&ion,  not 
4!  Lev.  !45.     21  new  fuit  brgnn  for  the  fame  matter. 

Circh.136.294-.     %.  Mod.  140.     i.SId.  53.     x.Com.  Di^.  15$.     ].  Blc.  Abr.  s<^<  StS* 
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Alfo  /conceived,  that  forarmnch  as  this  outlawry  was  not  re-  Six  THoiiAt 
terfcd  by  error,  but  avoided  by  plea,  the  firft  original  is  not  de-     ^]["J;"| 
krmined,  but  he  might  have  proceeded  thereupon  ;  and  then  to      l/mii. 
ifegin  a  new  original,  and  in  another  county,  is  not  according  to 
Aeai*  Jtfc*  I.  c*  i6.  nor  within  the  intent  of  the  ftatute.  s»ik.  424. 

But  Richardson,  Jones,  and  Berkley,  held,  that  this  va-  Ld.Raym.1427* 
nnceof  the  county  and  damages  is  not  material  to  the  aftion,  1441. 
kiiig  tranfitory,  and  averred  to  be  for  one  and  the  famecaufe;  i.wur.  167. 
jod  although  the  outlawry  is  not  reverfed  by  a  writ  of  error,  but  3-  "^^"^  ^*^ 
ifowed  by  plea,  it  is  all  one  within  the  intent  of  the  ftatute,  for     ^* 
thefiatute  is  not  where  the  outlawry  is  reverfed  by  error,  but  where 
the  outlawry  is  reverfed,  fo  it  is  by  any  means.     Therefore,  upon 
their  three  opinions,  a  rule  was  given^  that  judgment  Ihould  be 
ifimicdii 

Eyres  againft  Talinton.  0x115^ 

Trinity  Ttrm^  7.  Car.  I.  Roll  590. 
CCIR£  facias,  in  chancery^  upon  a  retiognizance  of  two  hurt-  Kmumupo^ 
^  dred  jpounds  by  ortc  Catoley^  who  was  returned  dead;  where-  *  A"'' -^^''^r'.v 
»pon  a  veconA  fcire  facias  iflued  apinft  the  heir  of  Cowley^  and  ^J^*"^*"^^."^ 
^nft  the  tenahts  of  the  lands  and  tenements  of  Cawley  which  he  ,^.,  i,bad,  if 
kd  tempore  recognitionis  vel  poftea  ;  whereupon  the  IherifF  returned  it  fay  notWnR 
Ac  defendant  Taunton  terre-tenant  of  fuch  lands,  and  omitted  »» to  ^^•};'^^^' 
to  return  any  thing  concerning  the  heir.    Upon  this  the  defendant  ^^^  V^^^  '^^ 
{leads,  that  the  laid  Cawley  had  nothing  in  the  faid  lands  at  the  "pp^^nce? 
tiaie  of  the  (aid  recognizance,  or  ever  after:  and  upon  this  they  Poft.  31 3, 
Were  at  iffue  in  chancery,  and  it  was  fent  hither  to  be  tried  ;  and  Jonci,  319. 
fa  was  tried,  and  found  for  the  plaintiff,  that  Cawley  was  fcifcd,  ^^^^^^Ij 
*^  46.."^' 

After  verdia  for  the  plaintiff.  Mallet,  fof  the  defendant,  l^^'""^^]'  ^^* 
H^ved  in  arreft  of  judgment,  becaufc  nothing  was  returned  con-  ^  ^ac.  Abr. 
cerning  the  heir,  viz.  that  there  was  not  any  heir,  or  that  the  heir  20S. 
kul  nothing ;  therefore  no  judgment  fhall  be  given  ;  for  it  is  a 
hon-rcturn  of  tlie  flieriff,  and  not  a  mif-return;  and  it  is  not  aided 
oy  the  3a.  Hen.  8.  c.  30.  or  18.  Eliz.  c.  14.  or  21.  Jac,  i.  c.  13. 
or  any  of  the  ftatutes  of  Jccfails.     The  reafon  he  alledged  that  no 
Jn^ment  ought  to  be  given,  was,  becaufe  the  terre-tenant^  without 
llie  heir,  was  not  to  be  charged,  and  therefore  the  heir  oudit  to 
befammoned;  and  until  the  heir  be  fummoned,  or  that  it  be  re- 
tamed  that  there  is  not  any  heir  to  be  fummoned,  or  that  the  heir 
Wth  not  any  lands  to  be  charged,  the  terre-tenant  ought  not  to  be 
,  Cbargcd  ;  for  the  heir  might  have  a  releafe  to  plead,  or  other  mat- 
to.to  bar  the  execution,  and  his  land  is  rather  to  be  charged  than 
;  Veland  of  the  terre-tenant^  for  the  heir  fhall  not  have  contribution  3.  Ca  13.  1. 
•  •pinft  the  terre-tenant  as  the  terre-tenant  fhall  have.     Alfo,  if  the  ».  Uiii  sy6. 
Sir  be  within  age,  the  parol  Jhall  dcmur^  and  the  terre-tenant  Ihall 
kite  advantage  thereof;  and  therefore,  there  being  nothing  re- 
tard concerning  him,  he  moved,  that  no  judgment  ought  to  be 
:pYen. 

Richardson,  Chief  Juftlce^  Jones,  and  Berkley,  7tf///V^i, 
SU,  that  the  return  was  not  good,  becaufe  the  plaintiff^  names 
*Qd  lets  forth  that  there  is  an  heir,  and  there  i^  no  return  quoad 

U  2  \ii^ 
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Xtifi        the  heir,  fo  as  to  him  it  is  tpta/iireve  mlbym^  and  no  ittarn,  ii 

n'^fi       n«t  aided  by  any  fbtutcs. 

But  /was  of  a  contrary  opinion,  bccaufc  the  defendant 
omitted  to  take  advantage  thereof;  for  having  pleaded,  aik 
iffue  being  found  againil  him,  he  fhall  not  now  talce  advantig 
not  returning  the  heir  to  be  fummoned,  for  it  may  be  that  th 
not  any  heir,  or  that  the  heir  hath  no  land,  or  mky  not  be  fc 
Fide  17.  Edw.  2.  *•  ExecMt.**  139.  h.  18.  Edw,  a.  ihid. 
that  die  terre-tenant  in  a  fcire  facias  (hall  not  be  warned  until 

Cro.  iris.  196.  returned  that  there  be  not  any  heir,  or  that  the  heir  is  wamo 
comes  not  in.     Fide  3.  Hen.  4.  10.  a  fare  facias  hgtredi  et 
tenenth    The  (herifF  returns  fuch  a  terre-tenant  warned,  and  f 
nothing  of  the  heir,  yet  the  terre-tenant  was  inforccd  to  an 

r  >  Tht     *  -  "^"^  after,  ad  inftrmandamCnriam  whether  there  was  an  heir,  i 

dMi  cafe  wis  *  oJ^dered,  that  a  new  Jdre  f^ci^s  (hould  be  awarded  (iz). 

■BOVQd  agaio  in  Hiimy  Ttrm^  and  jodgflKBt  gihcs  far  the  pUiodC  PolL  ji x. 

OnhMigment  The  Case  of  Boujer  v.  Rivett  (>)  was  cited  by  Jrs 
agpUiftapcHbo  Jones,  that  in  \fctre  facias  againft  the  heir  and  tern^tem 
jIiTifwinMn  **  charged  only  as  tetfe-tenanti  and  by  pleading  ^  rieus  p 
•^fimtftrui  **fi^*  WM*  found  againft  hiau  the  execution  was  0 
*^f€msr  OR-  moiety  of  his  land,  and  not  of  all  {c]^  as  the  heir  IhonU 
cackm  Hull  be     een  charged  upon  a  fidfe  plea. 

only  vi  a  wmkty 

of  tht  bnd.      Fbft.  313. — BanL  t6a.    Jooei,!?.     Poph.isi-     3.  BoL   317.      Caith.  9;. 

J44.     5.Coai.  Dif.  347-     AaAler,  15.  17.     {^k)HUmryr0^m^  yCmr.A.    lead.  lia.     Jooo^ 


(0  B]rs9.Cjr.s.  e.  3.  a  tnift  is  fce  »  Mary,  C14.  if  a  cStfcndam  pkad 

liaipk,  and  an  c(l«ie  f«r  muIm  vm  wVch  "^r  Sfctmi*^  tU  day  the  m.fii  «n 

oumsi  10  an  her  at  fpedal  occwiant,  Hull  il«  pUinrlff  may  rrply  *•*  mC^u  W 

be  9lSa%  in  his  hands  bot  be  ihaU  o«  be  •«  rni^mml, '  and  the  i«rit  ' 

charfeabk,  in  coufcquenct,  to  fuy  cot  of  the  luds,  Jtc. 
hu  ovro  aftali.     And  by  3.  and  4.  WllL 
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Spurftow  agahijl  Prince.  Casi6. 

ACTION  on  the  cafe,  by  an  executor  againft  the  (h?rifF;  for  AnCTecmoror 
^  that  the  tcftator  upon  recovery  had  ^  fieri  facias,  and  the  de-  ''^^'''^J^^l^ 
imdant  made  execution  and  levied' the  debt,  and  at  the  return  of  JJJ,*![^*^'*^**"j^, 
thewrit  did  not  return  it;  and  afterwards  the  tcftator  died  ;  where-  cafe  againft  a 
upon  the  plaintiiF,  for  that  tort  In  vita  tefiatonsj  and  for  the  lofs  Sheriff  for  not 
which  came  to  him,  brought  this  aftion.   Upon  notguilty  pleaded,  retuminj  a>#w 
kw»  found  for  the  plaintiff.  "Sr  rfl^'^f. 

Glykn  moved  in  arreft  of  judgment,   that  this  aflion  is  not  ^**«^- 
aaintainable  by  an  executor,  becaufe  it  is  a  perfonal  wr$ng  done  to  Latch.  167. 
the  tcftator,  for  which  the  executor  hath  no  remedy  ;  for  he  hath  i.R(fli.Ab.9i3. 
not  any  remedy  by  the  courfe  of  the  common  law  for  fuch  per-  J^"»*  »:3« 
ibnai  wrongs ;  and  it  is  not  maintainable  by  the  equity  of  the  comb^'450. 
4.  Edw.  3.  c.    .  de  Lonis  ie/ta/orls  afportatis :  and  for  that  purpofc  he  saik.  J2. 
cited  a  cafe  in  this  court  of  Levajion  v,  Dljklm  {a),  which  Jones,  Ld.  Raym.40. 
Tuftlce^  faid  he  well  remembered,  where  an  adion  on  the  cafe  was  4«  Wod.  403. 
Drought  by  an  executor  againft  a  IherifFfor  fufFcring  an  efcape  on  f.'W^n^^*,^ 
mcfne  proccfs,  in  the  time  and  at  the  fuit  of  the  tcftator;  and  be-  ii,ion/»(B.i3  ) 
aofe  it  was  a  perfonal  wrong  to  the  teftator,  the  a£tion  lay  not  for  t.Bac.Ah.  445. 
the  executor  {b).     But  note,  no  Judgment  was  given  there,  for  Cowp.  4C3. 
Ac  Court  was  divided  therein. —  The  Court  thereupon  would 
advife  until  the  next  Term. 

(«}  3.  Car,  I.  (b)  See  Hambly  v.  Trotc,  Cowp.  371. 

LuttrcU  againjl  Lea.  Casij. 

rjEBT  in  the  common  pleas,  upon  a  judgment  in  this  court.  ^"  ""jl'^'lj 
^  The  defendant  pleaded   **  nul  tiel  record ;"  and  upon  that  the  J^'^^'^f^i^ 
plaintiff  there  obtained  a  certiorari  out  of  the  chancery  to  fend  the  of  d,k$  in  C.  B. 
record  thither,  which  by  mittimus  might  be  fent  into  the  common  on  a  judgment 
pleas.     And  it  was  much  doubted  whether  fuch  certiorari  were  al-  »"  ^*  *•  ^^^  "• 
lowable,  becaufe  that  records  in  the  king's  bench  Ihall  not  be  re-  ^^^,^*7J!' 
noved  out  of  that  court  into  any  other  court,  for  that  the  pleas  n^raA. 
icrc  are  coram  rege.     And  divers  precedents  were  (hewn,  that  fuch 
ecords  were  by  mittimus  out  of  the  chancery  fcnt  into  the  com-  ^'. Roll. Ab  394. 
non  pleas,  v/s.  in  Hilary  Term,  21.  Ellz.  Roll  1374.  in  debt  upon  Dyer,  21.6.187. 
judgment  in  this  court,  upon  ^*'  nul  tiel  record''  ^\ti6tdhy  mittimus  1.  Lev.  223. 
ut  of  die  chancery,  it  was  fent  into  the  common  pleas,  and  judg-  !:  ^'*^' ^*^* 
lent  for  the  plaintiff.     In  Michaelmas  Tcrm^  23.  csf  24.  Efiz.  ^^Z' ^  coni!  Dig. 
013.  Leex  V.  Scarglll  was   fuch  a  precedent.      In  Hilary  lerm,  ,'^, 
I.  jac.  1.  Roll  345  V  Palmer  v.  Steward^  debt  upon  a  bond  to  the  2.  Aik.  317. 
icnfF  for  appearance,  he  pleads,  comparult  ad  diem  ;   the  plaintiff  i-  Saund.  97^ 
enies  it,  and,  by  m////w;/joutof  the  chancery,  it  was  brought  into  99'  p  ^ 

le  common  pleas,  and  judgment  there  was  given.     1  n  Hilary  Term,    '     ^ 
t.Jac.  I.  Roll  IT  I ^.  Fylippsv.  Mmnlngs,  fuch  plea  and  judgment, 
id  divers  other  prccedent<;  were  fhewn  ;  wherefoxe  it  fcemcth  that 
ich  courfe  is  well  allowable.     Sed  adjcurnatur. 


U  3  Eafter 


#  ... 


^  Eafter  Term,  '^^ 

9.  Car.  I.     In  the  King's  Bench. 
Sir  Thomas  Richardfon,  Knt.  Chief  Jujlice. 

Sir  William  Jones,  Knt.  1 

Sir  George  Croke,  Knt.  Kjujiiccs. 

Sir  Robert  Berkley,  Knt.  J 

William  Noy,  Efq.  Attorney  General. 

Sir  Richard  Sheldon,  Knt.  Solicitor  General.  :    - 


Symms  agatnft  Lady  Smich.  '  Ca«e  x. 

Hilary  Term,  6.Car.i    Rcll  1066. 
'"COVENANT  ;  for  that  the  defendant  had  covenanted  tliat  A  covenant  to' 
Ihc  would  make  a  lawful  furrcnder  of  fuch  copyhold  land,  ^«»t««<1"  •  «>- 
— ^  upon  reafonablc  requeft,  and  that  flie  would  permit  the  ^^^^f  ."'^ 
imtiit  to  enjoy  the  laid  lands,  and  to  receive  the  rents  quietly,  broken  by  rc- 
thout  interruption.  And  the  plaintiff  Ihews,  that  (he  was  a  copy-  foiSog  to  cxe. 
Idcr  of  fuch  lands,  and  alledgcs  the  cuftom,  that  fhe  might  fur-  ^ucc  a  kiur ,/ 
idcr  by  letter  of  attorney  into  the  hands  of  two  tenants  out  ^^TT^^^J^^ 
art:  and  fhcws,  tliat  he  caufed  a  letter  of  attorney  to  be  made  Ante,  ""6..  *^I 
:  the  faid  Lady  Smith  to  feal,  to  give  authority  to  fuch  two  per-  '  *  ' " 

is  named  therein  to  furrcnder  at  the  next  court,  and  tendered  it  f*^**o'ii^br 
her  to  fcal  ;  and  (he  would  not  feal  it,  nor  furrendcr  at  the  next  ^^i\i^, 
flit,  hoJdcn  fuch  a  day,  and  that  fhe  received  the  rents  of  the  jono,  31*4. 
d  lands  for  fuch  a  time,  and  fo  brake  her  covenant  by  not  fur-  Styles,  107. 
idcring  upon  tlut  requeft.  *•  'jj^-  ^*- 

The  defendant  pleads,  that  the  plaintiff  tendered  to  her  a  letter  2.  com.  Dig. 
attorney  to  feal;  and  becaufe  (he  did  not  know  what  was  therein  495' 
itaincd,  (he  required  reafonable  time  to  be  advifed  by  her  coun-  *•  ^^"^  ^'^P* 
thereupon  :  and  the  plaintiff  refufed  to  give  her  any  time  to  be  *  ^ 
rlfed  thereon  ;  for  which  caufe  (he  did  not  feal  it. 

The  plaintiff,  upon  this  plea,  demurs.  And  being  argued  at  the 
•  by  BAALL,/or  the  plaintiffs  and  by  Be  a  RE, /or  the  defendant^ 
The  Court  refolved.  First,  That  the  breach  is  not  well  af- 
icd  ;  for  (he  is  by  her  covenant  to  make  furrcnder  upon  requeft, 
t  is  not  bound  to  make  a  letter  of  attorney  to  make  a  furrcnder; 
the  breach  is  not  afligned  according  to  the  covenant. 

Jecondly,  It  was  moved,  that  forafmuch  as  (he  is  to  make  a  Therciinodif- 
render  upon  reafonable  rcgtieft,  admitting  that  (he  ought  to  f«^»»«cb<«>^«»» 
kc  a  letter  of  attorney,  he  fhould  have  reafonable  time  to  be  ad-  j^net*!^'^. 
jd  after  requeft ;  for  there  is  difference  where  (he  is  to  make  it  ^utJnH^  o|mq 
>n  requeft  :  for  there  (he  ought  to  have  done  it  prefently  upon  rtajmmkUr— 
requeft,  and  (hall  have  no  time  to  advife  with  counlel ;  but  f*^A 
ere  (he  is  to  do  it  upon  reafonable  requeft,  (be  (hall  have  con-  i.RoU.Ab.44ju 
licnttime  to  advife  thereof.— But  All  the  Court  held,   that  »-^*  3**** 
re  was  not  any  difference,  where  it  is  to  be  done  upon  requeft-, 
upon  reafonable  requeft. 

U  4  Thirdly, 


30O  Eaftcr  Term,  9.  Car.  i.    In  B.  R. 

A  rcqueft  to  THIRDLY,  It  was  movcd,  that  it  is  a  breach  of  the  covenant, 
make  a  power  becaufc  flic  did  not  furrcndcr  at  the  next  court ;  and  that  a  rcqucft 
fuirendCT^is^ct  ^^  ^lake  a  letter  of  attorney  to  furrender,  implies  a  requeft  to  make 
a  rcqueft*  to  *  furrcudcr. — 5^^  non  allocatur :  for  it  ought  to  be  an  cxprcfs  re- 
make a  furren-  qucft  to  make  a  furrender,  and  not  an  implied  one.  Wherefore  it 
der.  ^^^  ruled,  that  judgment  ihould  be  entered  for  the  defendant,  va- 

1.RoU.Ab.467.  Icfs,  &C. 

Cass  «•      Lancaftcr  againft  Kcylcigh  and  Steymfon  and  Stcymfon 

his  Bail. 
^.  If  bail  may    A  CTION  ON  THE  CASE.     The  plaintifF  recovers  againft 
have  a  writ  of   £\  XeyUigh  one  hundred  and  thirty  pounds  damages  in  thckini*! 
^JiaH'iL^^lJ^*  bench,  to  which  adlion  the  faid  Steymfon  and  Steymfon  were  bail: ; 
futimt  by' 17.    and  the  judgment  being  againft  the  pnncipal,  and  after  (upon  a 
£/i».  c.5.i  btt  fcire  facias)  againft  the  bail,  error  was  brought  by  the  principal 
Ifiheymay.ihc  and  the  bail  in  one  writ  of  error,   returnable  in  the  cxchcijner 
biUMnootJjin-  chamber,  fuppofing  the  error  to  be  **  in  redditionejudiciiet  inadjn^ 
for  the]udg-   '  **  ilicatione  executionis  ad  damnum  ipforum^*  kic. 
ments  againft        SiR  JoHN  Banks  hereupon  moved, that  this  record  might  not  be 
An^Ti^^iM   ^^'"^^^^  ^P°^  *i^  w^'^  of  error ;  for  the  bail  may  not  have  a  writ , 
P<*n!'4o?.  464!  of  error  in  the  exchequer  chamber  by  tlic  ftatute  of  27.  £/>»,4:.  5. 
575*  '  which  gives  this  writ  only  in  the  leven  cafes  mentioned  thereiii, 

and  in  no  other  ;  for  it  being  a  new  law  which  gives  authority 
Oodb.  440.      only  ^Q  (hat  court,  may  not  be  extended  larger  than  the  ftatntB 

Cro.  Jac  171,  Secondly,  Though  the  bail  may  have  a  writ  of  error,  yet  ont 

38^  writ  of  error  lieth  not  jointly  for  the  principal  and  the  bail,  oecaufc 

YdT.  Jc*.  ^^^rt  are  fcveral  judgments  given  againft  them :  and  the  damages 

i.Holi.  »94.  againft  the  one  is  not  againft  the  other  ;  wherefore  tliev  may  not 

2.  Saona.  116.  join  in  a  writ  of  error  no  more  than  tenant  for  life  and  he  in  rf^ 

1.  Wiif.  414.  verfion;  or  the  tenant  and  vouchee  may  join. 

\\  Saik.  263*.  ^^"^  '^^^  Court  was  of  this  opinion. 

Andrews,  287.    5.  Com.  Dig.  28S.  291.     i.  Bac.  Abr.  217,  218.     ».  Bac.  Abr.  sta. 

Case  3.  Piuctt  cgatnjl  Dtakc  and  his  Wife, 

Eafier  Term,  8.  Car.  1 .    R^U  27 1 . 

Dower  does  not  TJ*RROR  pf  a  judgment  in  the  common  pleas  in  dower.  The 
licfora  com-  «C^  error  affigned  vvas,  Becaufe  the  writ  and  declaration  made  de- 
mon m  gro(>.  niand  of  dower  in  a  iviEssuAGfi,  160  acras  tcrra^  topratiy  lOOpafr 
M  to^tnu^u  Uirtg^  ct  de  commuma  faflur.  pro  omnibus  avcrtis^  cum  perUnentusy  <5c* 
**f>aftyr^'*(h9\l  Tlie  tenant  pleads,  ne  unques  fcijie  quod  dower^  l^c, ;  and  found  for 
not  be  intended  the  demandant,  and  damages  afleffe^J,  and  judgment. 

Mviuedi9mmou\         Tiri  ^  •  /•        •  t  i  '-r    •  j 

bur  a  common  Whereas,  01  common  in  grofs  without  number ^  a  wire  is  not  dow- 
dfptmHantojfip^  able ;  and  the  damages  being  entirely  given,  and  judgment  ac- 
fHtttmarj,  oi  cordiiigly,  it  was  therefore  moved  by  Calthrop  to  beerror. 
U  davjabie*  RoLLE,/cr  the  defendant  in  the  writ  of  error,  agreed,  that  o( 
\viii»ouiiiimand.  common  in  grofs  without  number  a  wife  is  not  dowablc  :  but  he  con- 
sc  Topes  I  c^5ved,  it  Ihall  not  be  here  intended  to  be  common  in  grofs^  but 
<."c.  i.Roij.  TTXhtx  appendant  or  appurtenant.  And  although  it  was  laid,  if  it 
Abr.  675.      1.  RtJj.  157.     Co»Lit.  30.  b.  .3?.!.  note  (6J.    Godb,  at. 

were 
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re  common  appendant  or  appurtenant^  it  need  not  be  dcmandcd9      P«0«tt 
t  is  indaded  in  tlic  land,  cum  pert'mentils^  and  that  it  is  now  hl$       ^^^^  ^^ 
ifjdn,  yet  that  is  no  caufc  of  abatement  of  the  writ ;  for  if  he  ^"^^'^^ 
1  pleaded  in  abatement  for  that  caufe,  it  Ihouid  not  prejudice 
I  defendant,  for  (he  might  have  abridged   hcv  plaint ;  and  after 
lg[ment  it  is  no  caufc  to  rcverfc  it.    And  precedents  were  ihewn 
Ac  common  pleas  in  Eafter  Term^  4.  Car.  i.  Koii  1066.  Peckham 
tyickham^  where  in  dower  die  demand  was  in  the  fame  manner 
lands  and  common ;  and  upon   pleading,  demurrer  being  for 
t,  and  a  verdiA  for  part,  judgment  was  for  the  defendant. 
^nd  now  being  debated,  all  the  Court  feriatm  delivered 
ir  opinion,  that  as  the  cafe  iS)  the  common  may  be  intended 
tndant  or  appurtenant^  whereof  dower  iis  demandable ;   and   it 
U  not  be  intended  to  be  common  in  grofs  without  number^  whereof 
we  is  not  dowable  ;  and  the  rather,  being  after  verdict,  which 
is,  that  be  was  fei fed  qu9ddower^  tsfc.     And  by  intendment  it 
cared  upon  the  evidence,  that  it  was  fuch  a  common  as  went 
h  the  lajid  whereof  (he  was  dowable :  and  if  it  had  been  common 
ircfs  without  number^  the  judge  before  whom  the  trial  paflcd 
aid  have  direded  it  to  be  found  againft  the  defendant ;    and 
rcforc  (it  being  alfo  in  cafe  of  dower,  and  to  affirm  a  judgment) 
mod  favourable  conftru^tion  fhall  be  made :  and  although  the 
rds  are,  "  et  de  communia  paftur^e^  frfc."  yet  it  fhall  not  be  in-  powerwaiiwt 
dcd  divided  common,  but  rather  an  enumeration  of  the  things  **®  *^'  *  '^''^ 
aanded:  and  the  other  judgment  being  in  the  fame  manner  ^^    ^ 
>n  a  demurrer,  they  all  agreed,  that  it  was  no  error  ;  and  there-         ^'  *^ 
e  the  judgfoent  was  affirmed. 

Baldwin  againjl  Wine.  ^^'«  v 

Hilary  Tttm,  8.  Car.  I.     Roll  \Zu 
JECTMENT  on  a  leafe  of  tithes  in  Roughton,  made  by  Charles  ^!J^!^*"* 
'  Baldwin^  as  appertaining  to  fuch  a  chapel.     The  cjcftmcnt  ]^^|.g|.^j.j"j^ 
)pofed  in  taking  of  fo  many  loads  of  tithes  of  wheat  and  barley» 
Ing'  fevered  from  the  nine  parts.     Upon  not  guiltv  pleaded,  it  \^^^^^  y*I[ 
IS  foumd  for  the  plaintiff.  '  c^;  uu\\i. 

GaiMSTONnow  moved  in  arrcft  of  judgment,  that  an  tjcHment  ".Co.  i5.i>. 
s  not  of  tithes  onljr;  but  it  may  be  of  a  rcftory,  or  of  fuch  a  d^"*^*''^^^ 
apel,  and  of  the  tithes  thereto  appertaining,  lo  as  he  maybe  Lai^h.62."  * 
«cd  of  or  from  a  thing  in  pofleffion,  whereof  an  habere  facial  Ld.Raym!  x-fi, 
§efftonem  may  be,  but  not  of  tithes  only.  7^9- 

Thb  Court  would  advife.     But  it  being  afterwards  moved  3*Biack.'c?oa. 
;un}  it  was  adjudged  for  the  plaintiff  (^7).  so6. 

I.  Com.  Dig.  1S7.     3.  Com.  Dig.  1x3.  Dougl.  305, 
(f)  Ste  S7.  Hen,  8.  c.  21.    31.  Hen.  8.  c.  7.    x.  &  3.  Edw.  6.  c.  13. 

Barnaby  againft  Rigalr.  ca$»  j. 

Michaelmas  Term,  8.  Car.  i  •    Roll  364. 

fKRORof  a  judgment  in  the  common  pleas  in  an  action  of  the  Theacgepunee 
■^  cafe  upon  an  Mimpjit\  and  declares  upon  the  cuftom  of  mcr-  o'*  wUof  ex, 
bots,  whereby  if  one  for  wares  delivered  to  him  or  his  fador  ^Xc^ZSlIc 
Ap  a  bill  of  exchange,  dire^ed  to  a  merchant,  and  the  merchant  merchants^  • 
proMtfe  to  p»/  it  J  and  the  Court  mtUI  intend  the  pariiet  to.be  within  ths  cufioau 

to 
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B^iiTAir  to  whom  it  is  dircdcd  accept  thereof,  and  after  refufe  to  pa; 
«l»f^  this  is  frotefttd  before  a  public  notary  (a),  that  then  be  whc 
vered  the  bill  is  bound  to  pay  it:  and  alledgcs  in  fk£k,  that  tl 
I.  RdL  Ab.  6.  ^^i^l^  delivered  in  France  luch  wines  of  the  valae  of  200L  ti 
Cpo.  Jac.  306.  itile^  fador  of  the  faid  Barnaby^  and  he  thereupon  deUvcrec 
Carth.  3. 510.  of  exchange  for  the  faid  money  to  J,  N.  who  accepted  tl 
J^"^j  '9|«  and  had  not  paid  it ;  whereupon  he  brought  his  adion.  Tl 
Silk,  ras.^  fendant  pleaded  mt  affiimpjit;  and  found  ag^nll  him,  and 
B>  Mod.  S26.    nient  for  the  plaintiff 

5.  Mod.  3*7. 

to.  Mod.  287.  And  error  was  aligned,  Becaufe  tlie  aftion  h  grounded 
W.  Ray.  175.  the  cuftom  of  merchants,  and  doih  not  Ihew  that  the  plaint 
*^^P-  S7*.       a  merchant  at  tlie  time  of  the  delivery  of  the  bill  of  exchange 

But  becaufe  he  was  named  to  be  a  merchant  in  the  decla 
and  the  bill  is  for  merchandize  fold,  the  Court  would  not 
but  that  he  was  a  merdiant  at  tliat  time,  &c.  Wherefore  the 
meut  was  affirmed. 

(i«)  ScB  9.  JL  10.  Will.  3.  c.  17.  and  3.  «i  4.  Aan.  c  f« 

CaiiS.  hliinden  againfi  Baugh. 

HUary  Term,  7.  Car.  I.    Roil  1  ic6. 

^.  bangftiW  p'RROR  of  a  judgment  in  the  common  pleas.  Baugh  bi 
•fandlacein  XLi  j^^  ejeftment  of  lands  in  BUcbingley  of  the  demiie  of  i 
fc^t^wimo  ^^^^  of  Nottingham  againft  Blunden.  Unon  not  guilty  plea 
the lands^Md^to  frccial  verdift was found, thal^o. EH%.  Charles  Lord  Hov 
occvpy  them  as  Lord  Admiral^  being  feifed  of  the  faid  land  in  tail,  by  indt 
a  tenant  at  will;  covenanted,  in  confideration  of  marriage  betwixt  Sir  fi 
^^J!^^^'.  Howard  his  cldeft  fon  and  heir  and  EltxaUth  daughter  and  1 
tod/by  Wen!  ^^''^  ^^-  >*«•  ^^  ^^^^^  *  recovery  of  thofe  lands  to  the  ufe 
t«re  for  twenty'  ^^id  fViUtam  and  Elizabeth^  and  the  heirs  males  of  the  body 
•we  yetrt,  ren-  faid  ffli/iam,  with  divcrs  remainders  over :  that  die  marriag 
^erinj  fcntjihc  effeft,  and  the  faid  fVilliam  entered  by  the  affent  of  his  fath 
wiwiTwftr^c  occupied  at  his  will  ;  and  in  4-  Jac.  i.  by  indenture  demife 
«hi$demifctobc  '^"^  ^^  Thomas  Humphrys2J\i  John  Humpbrys  for  twenty -one 
tk  sjfeifin  Of  tft  rendering  115I.  rent:  they  enter,  and  were  pofleflcd  prout  L 
m  dffafin.  tulat :  and  being  fo  poffeucd,  the  faid  Charles^  then  Eario 
S.C.  Jones,ii5.  tinghamj  and  the  faid  fFilliam^  THEN  Lord  Pffingham^  hv  incl 
larch.  5j.  covenanted  witli  Sir  Robert  Dormer  and  Others  (for  that  tl 
».Roli.Ab.66i.  indenture  of  39.  Elix.  was  not  executed  for  the  performance 
Botsr^l'  ici  *b.  ^ffurances  and  ufes  comprifed  therein)  to  levy  a  fine  of  thoft 
17/ a?  note  (a]!  ^o  the  ufc  of  the  faid  IVilliam  Lord  Effingham  and  Elizabeth^ 
jaj.  a.  '  jointure  for  the  faid  Elizabeth^  and  to  the  heirs  maks  of  tb 

5.  Com.  Dig.  of  the  faid  ff^iljantj  the  remainder  over  as  in  tlie  indenture 
Pafmer  o  which  fine  was  levied  accordii^gly,  and  to  the  ufes  in  the  fa 
PoweronCont.  denture  mentioned  :  that  in  g^jac.  i.  the  faid  fVilliam  La 
40.  jingbam  died  without  iflTue  male  of  his  bodv  ;  and  ^ohn  Hu^ 

i.Burr.6o.  79-  died  :  and  in  14.  Jac.  i.  Tbgmas  Hi^phrys  feeing  feifcd  or  p< 

5.  Dorr.  %%iQm   Ccwp.  693.  702* 
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lexpoftulat^  by  indenture  inroUcd  witliin  fix  monthf,  in  con-     Blv«oi»« 

don  of  a  competent  fum  of  money,  bargained  and  fold  the      ^^ 

inds  to  Charles  Lord  Effingham^  fon  and  heir  apparent  to  the        ^"^'^ 

ind  his  heirs.     Cbarks  Earl  of  Nctiin^ham  dies  ;  Charks^  now 

§f  N^ttlngham^  being  his  fon  and  heir,  entered.     Blundm^  tho 

dauit»  by  the  conmiand  of  the  faid  Elizabeth^  entered  and 

ed  it  as  her  jointure.    And  Cbarks^  now  Earl  0/ Nottingham^ 

nd  heir  of  the  faid  Cbarks  Earl  of  Nottingham  the  Lord  Ad- 

,  entered*  and  madealcafe  for  three  years  to  the  plaintiff,  who 

ed  ;  and  the  defendant,  as  fervant  of  the  faid  Elizabeth^  and 

;r  command,  ousted  him.     And  if  fufer  totam  materiam  the 

tlhouid  adjudge  for  the  plaintiff,  they  found  for  the  plaintiff; 

lerwife,  for  the  defendants  and  they  found  the  faid  Elizabeth 

yet  alive. 

tcr  arguments  at  the  bar  in  the  common  pleas  and  at  the 
1,  it  was,  by  the  opinion  of  Richardson,  Chief  Juftice^  Hut- 
and  Vernon,  adjudged  for  the  plaintiff,  againft  the  opinion 
VRVEY,  Juftice^  who  argued  ftrongly  for  the  defendant.  And 
pon  a  writ  of  error  was  brought,  and  the  error  afligned  only  in 
latter  of  law.  And  it  was  divers  times  very  well  argued  at 
>ar  by  Littleton,  Recorder  of  London^  and  Serjeant 
»iPSTON,  for  the  defendant  in  the  writ  of  error,  and  by  Cal- 
►p  and  Serjeant  Hevdes^  for  the  plaintij^;  and  afterward 
the  Juftices  of  the  king's  bench  feriatim. 

d  Jones,  Berkley,  and  Myself  held^  that  the  judgment 
rroneous.    The  main  queftion  was.  Whether  by  any  of  thefc 
here  was  a  difTeifin  committed  to  Charles  Earl  of  Not  tiny  ham 
vc/ens ;  and  if  there  be  a  dijpifinj  who  (hould  be  the  dtffeifor 
mantto  the  freehold?  And  tothcfirft,  Jones, Berkley, and  Dycr,6i.«. 
ILF  held,  that  the  law  will  not  impute  nor  conftrue  it  to  be  ^*/^^^'* 
ifin  unlefs  at  the  eleftion  of  Charles  Earl  of  Nottinghamy  when  t!  Bl.  Rep.  677. 
nc  of  the  parties  intended  it  to  be  a  diffclfin,  nor  to  oust  him  3.  war.  517, 
J  poflefEon:  for,  zsCo.Lit.  153. b.  defines,  "  zdiffcifinh  when  Cowp.  joj* 
I  enters,  intending  to  ufurp  the  poileffion,  and  to  oust  an- 
\tx  of  his  freehold  ;"  and  therefore  quitrendum  eft  a  judice^  quo 
bocfecerit^  why  he  entered  and  intruded ;  and  it  is  at  the 
on  of  him  to  wnom  the  wrong  is  done,  if  he  will  allow  him 
adifleifor,  orhimfelf  out  ofpoffeffion  :  and  therefore  if  one  Lit.  fea.5U« 
re  my  rent,  it  is  at  my  elefiion  if  I  will  charge  him  with  a 
fin,  by  bringing  an  affile  or  other  adtion,  or  have  an  account. 
if  s^n  infant  make  a  leafe  for  years  rendering  rent,  and  the  Poft.  sofiu 
enter,  it  is  at  the  eleAion  of  the  infant  to  charge  him  in  af- 
n  to  being  debt  for  the  rent,  or  to  accept  the  rent  at  his  full 
li  7.  £2/ic>.  4.  6.  and  other  boolcs  be.    So  it  is  if  one  enters, 
ung  as  ^afdian  in  foccage^  or  by  nurture^  where  he  is  not,  it 
tbe  deSibn  of  the  infant  to  bring  an  affife,  or  to  charge  him 

9 ;  ind  the  will  (hall  not  be  determined  by  every  ad.    Fide 
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BLV9DIII     28.  Hen.  8.  63.  Kdway^  20.  Hen,  7.  65.    So  where  a  feme  Id 

^mn^        xviil  takes  hufband,  or  zfeme  makes  a  Icafe  at  will,  and  takes 

Bavoii.       hand,  although  xhtfeme  hath  put  her  will  in  her  hufband,; 

I .  Gb.  10. ».     fliall  not  be  laid  a  determination  without  the  eledion  of  the  ! 

^*si'^'  55-  *>•  or  hulband  to  the  contrary.  38.  Hen.  8.    Dyer^  62.    Leflcc 

**       ^^^'       renders,  and  yet  occupies,  he  is  no  diflcifor,  but  at  the  pleafi 

the  leifor,  1 1.  ^JJl  6.  where  a  man  makes  a  feoffment  and  cont; 

in  poflefTion :  and  the  common  cafe  where  a  copyholder  ma 

leale  for  years,  not  warranted  by  the  cuftom,  yet  it  is  no  diflc 

and  the  law  accounts  it  a  good  leafe  betwixt  lellbr  and  Icflti 

all  eft  rangers  :  and  to  that  purpofe  was  cited  Hilary^    i8.  Ji 

Ret.  1^2,  Streatv.F:rral!^  EjECTiONE  FiRMiE  brought  upon  1 

leafe;  and  upon  fpccial  verdi£t  adjudged  for  the  plaintiff,  tli 

-^^  is  a  good  icafe  againft  all  but  the  lord.     And  they  all  relied 

m.  Roli.Vcp.     another  judgment  in  the  point,  betwixt  PoivJUy  v.  Blachnm 

>4i.  241.184.  where  one  Carr  bargains  and  fells  land,  by  indenture  inrollct 

i«idg.  II.        Bertram^  upon  condition  that  upon  payment  of  three  hui 

'^u*Ab8*^^*  pounds  at  the  end  of  three  years  it  fhould  be  void  ;  and  that  i 

w.  joncf,  316!  *"^^r'"i  ^^  bargainee  fhould  not  meddle  with  the  profits  0 

1.  RufT.  Rep.    fend,  the  bargainor  occupies  and  makes  a  leafe  for  five  years 

111*  at  the  day  doth  not  pay  die  money ;  tlie  bargainee  doth  not  < 

but  (the  bargainor  occupying  it)  he  devifed  that  land  :  and  i 

adjudged  a  good  dcvife  ;  but  if^he  had  been  diilcifed,  die( 

ItA,  yjQ.        had  been  void.    And  here  it  fhall  not  be  intended  that  the  fo 

tended  to  difleife  his  fatlier,  but  that  the  leafe  was  made  by  tl 

fent  of  the  father  :  alfo  the  party  to  whom  the  leafe  is  made 

not  claim  any  freehold,  but  to  have  the  leafe  only,  and  to  p: 

rent,  and  pays  the  rent  accordingly  ;  fo  tliere  was  no  intent  ii 

iPo^  sSt.        of  the  parties  to  make  a  difTeifin,  then  the  law  fhall  not  conft 

to  be  a  diiTcifin  partibus  inviuu    And  hereby  it  follows,  tba 

freehold  remains  in  The  Earl  of  Nottingham  until  the  fine  levit 

him  and  his  fon  ;  and  fo  tlie  ufcs  well  raifed,  aiwl  the  jointur 

afTured. 

Secondly,  Admitting  there  were  a  difleifin  committed  by 
a£ls,  the  queftion  is,  Who  is  diffcifor  and  tenant  of  the  frcel 
IL554.  — And  Jones,  BERfcLEY,  and  Myself  held,  that  ff^IIiam 

Crow  jac.  660.  Effingham^  who  made  the  leafe,  Is  the  difleifor  and  tenant ;  for 
iiro.Ela.S30.  tenant  at  will  takes  upon  him  to  m^ifit  a  icafe  for  years ^  whic 
greater  eftatc  than  he  may  make,  that  aA  is  a  diilciiin ;  ai 
this  leafe  for  years  made,  and  the  leilec's  entering  and  payir 
rent  unto  him,  and  he  accepting  thereof,  he  is  in  as  leflce,  an 
leflbr  is  the  difleifor,  and  hatli  the  reverfion  expedant  upoi 
leafe ;  and  this  leafe  betwixt  them  is  an  intcreft  derived  out  < 
inheritance  gained  hy  this  diflTeiiin:  for  if  a  Icflee  for  years  n 
feoffment,  although  it  be  a  difleifin  to  the  leflbr,  yet  it  is  a 
feoffment  betwixt  them  defailoy  though  not  i/ejure^znd  the  i 
is  in  the  per;  as  4..  Edw.  2.  Brev.  402.  19.  Edw.7,,  Brev 
15.  Hen.  3.  Brev.  878.  F.  N.  B.  201.  8.  Hen.  7  b.perJmeuM 
Edw.  I.  Countcrplee  de  Voucher^  126.  faf  Co.  Lit.  367.  a.  Ant 
ranty  may  be  annexed  to  fuch  an  eftate,upon  which  he  may  v 
as  50.  Edw.  3.  12.  And  if  fuch  leflce  for  years,  or  at  will,; 
a  gift  in  uil,  or  a  leafe  for  life,  that  creates  a  good  Icafe  or  a 

{*)  Cio.  J.*»c.  659. 
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:  in  tail  amongft  themfelves  and  all  others,  befides  the  firll  lef-     Sivvvtn 
;  and  as  to  bim  thev  are  both  difleifors,  as  it  appears  by  the       •z^^A 
>ks  14.  Edw.  4. 6-     1 8-  Eiw.  3.  IJfuc,  36.     7.  Edw.  3.  Ijfue,  7.      «>^*«»- 
EJw.  3.  Fi^ffments  et  Fayts^  67.     So  it  is  where  a  leflee  at  will 
Ibcs  a  leafe  for  years,  efpecially  by  indenture,  it  is  a  good  Icafe 
rvreen  them,  and  debt  lies  for  the  rent  ;  and  the  IclTce'^fhall  not 
>id  it  but  bv  an  oufter  by  the  iirft  lelTor,  as  22.  Htn,  7. 26.  is. — 
id  JoNEft  cited  Spark  v.  Spark  {a),  where  leiTee  at  will  made  a  («)  Cro.  Elic 
ic  for  years,  and  he,  being  oufted  by  a  ftranger,   brought  an  ^^6. 
Ament  and  recovered  ;  and  betwixt  Streat  and  flrraii,  utfupra.  ^*^'^'  ^^ 
id  fo  it  was  wfolved  in  this  court,  28.  Eliz.  tliat  an  tjeilionefirma     ***'*  ^  ^ 
I  upon  a  leafe  made  by  a  copyholder  not  warranted  by  tlie  cuf- 
D  againil  any  ftranger ;  and  the  Year-Book  of  \  2.  Edw,  4.  1 3.  is 
reftly  to  the  point :  fo  here,  when  leflce  for  years  enters  accord - 
g  to  the  leaie  and  pays  his  rent,  the  freehold  betwixt  them  fliall 
:  in  fViUlam  Lord  Effingham^  who  made  the  leafe,  and  not  in 
umpbrys^  who  is  only  leflee;  and  then  the  fine  levied  by  77>e  Earl 
Nottingham  and  his  fon  conveys  well  the  freehold,  and  tlie  ufes 
e  well  raiied  upon  this  fine,  and  the  jointure  well  fettled;  and  3.CoiiL.INy. 
jcn  during  her  life  The  Earl  cf  Nottingham  hath  no  title  to  make  a  *5*- 
ife :  wherefore  the  judgment  ought  to  be  rcvcrfcd ;  and  fo  much 
€  rather  for  the  great  mifchief  which  would  enfue,  if  one  who  hath 
tenant  at  will,  who  makes  a  leafe  for  a  fmall  time,  and  the  firft 
Hbr,  not  knowing  thereof,  levies  a  fine  for  a  jointure  for  his  wife, 
-to  perfbrm  his  will,  or  to  other  ufes,  &c.  if  he  fhould  be  adj  udged 
(leiled^  and  as  a  difleifee  to  levy  a  fine  which  fliould  tend  to  the  p^A-  4^ 
meiit  of  the  leflce  for  years,  and  be  adjudged  a  diflcifor  againft  his  *•  b**"-  *»-• 
itent  or  knowledge,  as  in  this  cafe  is  pretended,  many  Ihould  lole  "^* 
leir  inheritances.    In  many  manors  are  divers  tenants  at  will, 
iiere  the  father  is  tenant  at  will,  and  after  him  the  fon  enters  and 
ccupies  at  the  will  of  the  lord,  and  is  fo  reputed,  and  the  lord  al- 
)ws  them,  and  never  accounted  them  as  dilleifors  ;  if  fuch  tenants 
t  will  make  under-Icafes  for  a  year,  or  for  half  a  year,  if  the  lords 
f  thofe  manors  levy  fines  of  thofe  manors,  and  this  Ihould  tend  to 
lie  benefit  of  the  under-lcflces,  who  Ihould  be  reputed  to  be  dif- 
bifors  without  the  intent  of  any  of  the  parties,  many  lords  fliould 
lereby  be  difinhcrited :  whereupon  they  concluded,  that  Humphry s 
he  leflS:e  was  neither  diflcifor  nor  tenant,  but  only  fFi/Iiam  Lord 
Efflngbamf  and  he  is  the  diflcifor  and  tenant;  and  the  fine  levied 
>y  GfarlfS  Earl  of  Nottingham^  and  fFilliam  Lord  Effingham  his/on^ 
is  a  good  fine,  and  the  ufes  well  raifed,  whereby  Elizabeth  the  wife 
rflhe  faid  IViillam  Lord  Effingham  hath  good  title,  and  the  defcn- 
lant  under  her.    Wherefore  the  judgment  ought  to  be  revcrfe  J. 

^  But  Richardson,  Chief  Ju/iice^zrgvtcd  to  the  contrary,  and  con- 
tinned  his  former  opinion*  tliat  Humphrys  is  the  difleifor,  and  was 
tenant  of  the  freehold  at  the  time  of  the  fine  levied:  and  then  the 
fine  by  The  Earl  of  Nottingham  (being  a  diflfcifee,  and  his  fon  William 
hird Effingham  adjutor  to  the  difleiiin)  (hall  inure  to  bar  the  right 
tiTbi  Earl  of  Nottingham^  and  for  the  benefit  of  the  faid  Humphrys^ 
lecording  to  the  opinion  in  2.  Co.  56.  Buckler's  Cafe ;  and  that  he 
il  a  diflcifor  to  The  Earl  of  Nottingham^  not  at  his  pleafurc,  but  de 
ffario  t  for  a  difleifin  is  a  tortious  ouiling  of  anv  one  fronr  his 

fcifin :  P^«-  484. 
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BftVHviir  feiiiii !  and  here  this  taking  of  the  leafe  hj  Humpbrys  fro 
H^^  Effingham  tenant  at  will,  and  his  entering  by  colour  of  t 
leafci  is  a  diflcifin.  And  here  is  an  entry  ufurpaiidojus 
without  confent  of  The  £mI  of  Xottingbam :  andaa  tenant 
may  not  grant  hiseftate,  as  27.  Hen.  6.  pi.  3.  it»  no  more  i 
make  an  eftate  ;  and  The  Ear!  of  Nittiniham  hath  no  ele£ 
fay  it  is  no  diileiiin.  But  he  agteed  to  the  cafe»  where  an 
makes  a  leafe  for  ycars^  rcfcrving  rent,  and  the  leflee  ente 
Aatc,  303.  infant  hath  election  to  allow  him  to  be  his  tenant,  or  to  bi 
feifor,  which  is  moft  for  his  advantage:  fo  where  oneeni 
claims  as  guardian  and  occupies^  the  inftnt  may  allow  him 
difleifor  or  accomptant}  which  fliall  be  for  his  beft  adyantag 

Cro.  jac  66*.       Sscoi^DLY,  He  held,  that  Humphrys  is  the  fole  difleifor 

Cro.  £iiz.  830.  nam  of  the  freehold ;  for  he,  by  his  entry,  did  the  (ble  ad 

Co.  Lit.  57.  a.  inade  the  difleifin  :  for  the  leafe  for  years  is  merely  a  voidco 

*"  •  '^'*      and  when  one  enters  by  colour  of  a  void  conveyance,  be  is  t 

(«}  Plow.  530.  feifor,  as  in  Crofts  v.  flowels  {a)  where  a  guardian  afligned 

»i.  Edw.  3.  4.  to  K^eme  who  is  not  dowable^  and  (he  enters,  by  her  entry 

♦5»  diflciferers,  24.  Edw.  3.  ph  43.     If  one  enters  by  colour  of 

extent,  it  is  at  the  peril  of  him  who  enters  and  takes  the  pn 

fee  by  what  right  he  enters.     And  he  denied  that  the  maki] 

kafe  for  years,  is  either  an  exprefs  or  implied  command  to  e 

make  a  diileifin.    And  he  denied  that  the  making  of  a  h 

AMCk304.        years  had  gained  the  reverlion  to  the  leflbr ;  but  if  leflee  foi 

"    or  at  will,  makes  a  leafe  for  life,  or  a  gift  in  tail,  he,  by  1 

liverv,  transfers  the  freehold,  and  gains  t<f  himfelf  the  inhei 

but  oy  a  nude  and  void  contraft  he  cannot  gain  die  re^ 

Whereupon  he  concluded,  that  Humphrys  is  the  difleifor 

nant,  and  that  the  fine  inures  to  the  benefit  of  Humphrys^  2 

to  tlic  limitation  of  the  ufes  in  the  indenture,  becaufe  non< 

parties  had  any  thing  in  the  land  at  the  time  of  the  fine  levic 

that  the  judgment  ought  to  be  affirmed. 

But  afterwards,  for  thereafons  of  us  three,  the  judgment 
vcrfcd. 

$ctT«yloroo  NOTE,  SlR  RoBSRT  HeaTH,  Chief  Ju^ ice  of  the  c< 
the  demife  of  picas,  Crawley,  yij/?/Vr,  Baron  Denham,  and  Rako» 
f 'BurrrRe^****  voR,  agreed  with  this  judgment  in  the  king's  bench ;  ati 
J'j^"^J^  *^*  ceived,  that  it  wo^ld  be  very  mifchicvous  if  it  (hould  be  at 
Cowp.  701.      otherwife.     But  Sir  Humphry  Davenport  feemed  u 

whether  the  leffee  for  years  ought  not  ftridUy  to  be  taken 

diflcifor  and  tenant. 

Caii  7.  Blizard  againft  Barn. 

Hiiary  Term,  8.  Car.  \.     Roll  Bi6. 

whenwihir  A  CTION ;  for  thzt  falsi  et  maliUose  he  fpake  of  hii 
wr«»fi  are  join.  -^^  words :  **  That  the  plaintiff  committed  felony,  and  p 
fo  *°  *V^^   "  him  to.  be  arretted  for  felony,  and  to  be  imprifoned  for  thrc 


\. 


^nciff   iiftll    hxve  futl  cofli,  thoufh  the  damafet  are  found  uoder  401.    Ante,  X41.  t6j.-ii| 
Canh.  ai^.       Scrargej^  645.     Andr.  375.     1.  Com.  Dig.  546% 


Eallcr  Temt,  9.  Car-  i.    In  B,  R.  3^ 

The  defendant  pleads  "  notguilty ;"  and  found  againft  him  gc*     Btif  **» 
icxally,  and  damages  to  twenty  (hillings.  ^^^^ 

It  was  moved,  that  he  might  have  no  more  cods  than  damages,  the 
jhmages  being  under  fofty  fhillings,  upon  the  ftatute  of  zujac.  i. 

^  But  becauie  there  was  a  precedent  (hewn  in  the  cafe  of  Edwards  DoBgl.6*7,7S*. 
TgpfaU  (tf },  where  in  an  aftion  for  words»  and  for  falfly  and  ma-  *  •  ^^^  ^^^ 
ioufly  procuring  him  to  be  indifted  of  felony,  and  upon  not  -fTermRep. 
^^  pleaded  it  was  found  againft  him,  and  damages  taxed  but  at  ,'38. 3^,.  ^^^ 
miUingSi  yet  becaufe  the  a£tion  was  not  for  words  only,  but 
other  wrong  whereof  he  is  found  guilty,  he  had  full  coils 
nrinled  him, .it  was  refolved  here  to  be  out  oi  the  ftatute* 

(«)  Ante*  163* 


The  Earl  of  Newport  againft  Sir  Henry  Mildmay.  Cas.  t. 

Michaelmas  Term,  6.  Car.  i.     Roll^^^ 

i*RROR  to  reverfe   a  judgment  in  a  writ  of  entry  for  the  if » »n'»nt  M^ 
^  manor  of  ^^^rf;^inft  the  Earl  of  Newport^  where  he  ap~  ^*'*  'wweiy 
by  his  guardians,  the  Earl  of  Southampton  Tind  others,  where-  t^l'hl^.Ty" 
Aey  voudicd  the  common  vouchee  ;  and  judgment  was  given  himrdf/by  «. 
on  his  deftuit  after  appearance.  torney,  cr  by 

r  •  >.     .     ,  .  guardiin,  and 

The  error  afligned  was,  Becaufe  judgment  is  given  by  default,  voochthrco«. 
be  heing  an  infant.  mon  vouchee, 

•  and  he  makes  de> 

It  was  argued  at  the  bar  by  Sia  John  Banks  and  others,/5r  the  fault,  he  AiaU 
fUbair^in  ihc  writ  of  error,  and  bv  Nov,  the  King's  Jtiorneyy  and  ^^  ^^""^-^  ^y '^ 
utheTS./or  the  defendant.  '  i.RoU.Ab,73i. 

The  Court  refolved,  that  it  was  not  error;  for  the  judgment  a-Ro'i.Ab.573, 
it  not  given  upon  default  of  the  infant,    but  upon  deoarture  of  the  ''  *'*°"'  ***' 
Vouchee  indefpite  of  tlie  Court :  and  the  Court  is  trufted,  that  they  j^^  g^  ,,|^ 
*rill  not  admit  a  guardian,  but  fuch  as  fhall  anfwcr  to  the  infant  for  Hobart,  1^7. 
^blofs,  if  he  hath  any ;  and  it  isintended  to  be  for  his  advantage:  and  2^4^ 


jcm  recoveries  are  common  ajfurances  of  the  realm,  and  ought  not  to  '*  *'**•  '^^^'■ 

fcfhuV.en ;  nor  b  there  any  pretence  for  an  infant,  who  appears  by  h  is  q^'  inz. Vxi 
iKotidian,  more  than  for  any  other  perfon  at  full  age :  and  it  appears  Dyer,  210.  ' 
mff^.Edw*  4.  pL  34.  and  by  many  precedents  (hewn  in  the  time  1.  Lev.  141. 

nkbenry  7.  Henry  8.  Eduj.  6.  S^ueen  Mary^  l^ecn  Elixaheth^   and  *'^"^'  **3- 
iXof  James^  and  in  the  time  of  this  king,  that  fuch  recoveries  have  f  vem' 4.61 

lKai(uirered  from  time  to  time.     And  every  precedent  is  a  judg-  Ley,  g^. 

meaty  not  fub  Jilentio^  but  in  the  conufance  of  the  Court  ;  and  it  Saik.  567. 

«W0Q]d  be  inconvenient  to  avoid  fo  many  recoveries  ;  and  it  llands  strange,  o4« 

>lrith  law,  that  fuch  recoveries  may  be.  Wherefore,  without  any  P»ifo^onJ^«>^- 
^ppcQ  argument,  the  judgment  was  affirmed,  notvvithflanding  the  ui.  Ray. ,,-, 
fipinion  of  lO.  Co.  43.  a.  Mary  Portington^s  Cafe^  to  the  contrary.      3.  Com.  Dig.' 

1.  Bk.  Abr.  504.  3.  Bac.  Abr.  X36«  Cruife  on  Recov.  143.  Co.  Lit.  380.  b.  note  (0.  >•  Term 
tt^.  159- 

Sir      . 


3o8  Eaftcr  Term,  9.  Can  !•    In  C. 

Ciifti  9*     Sir  George  Symonds  a^iuft  Sir  Michael  Green  andW 

Green  his  Son. 

In  Chancery. 

ifipcrfonfciTed  'TtHE  LORD  KEEPER,  being  affifted  by  HuTTOK.J^i 
Id  let  of  a  ma.  1  JoiiESj  Juftice,  in  former  hearings,  and  by  Me  in  tt 
iSiJrf  iSL*'."  li^aring,  IT  WAS  decreed,  that  Whereas  Sir  TVmhm  Gn 
iim»purchafe  fcifed  in  fee  of  the  manors  of  Great- Milton  and  Utiles- Aliiii 
•(her  frethold  the  rcputcd  manors  of  Great-Chiiwortb  and  LittU^Chilworth^ 
landi  occupied  parilh  of  Mi/ton^  and  of  divers  lands  inCbilworth^  purchafed  yi 
iker«with,MMl  of  Sir  Michael  ID ormcr^  and  of  other  lands  purchafed  I.  ^ 
iSiTOmw-ifing  which  one /i;^j  occupied  togctlier  until  3*  jac.  !•:  and  t 
as  w^U  the  fret-  coniideration  of  the  marriage  of  Sir  Michael  Green  his  fon 
Md lands  as  one  Millefent  Readcy  witli  whom  he  had  4500I.  cov iw ants  t 
fart  of  the  ma.  f^jfed  of  the  faid  manors  of  Great- Milton  and  Little- Milton^ 
vuta^Tmon!!  ^^^^'^^  particular  clofcs,  by  name  in  Chilwortb^  and  of  all  hii 
gafe  by  the  *  lands,  tenements,  and  hereditaments  to  the  faid  manors  appt 
wordsy**Alitht  ing,  or  ufed  and  occupied  with  them,  to  the  ufes  following, 
••lands  thweto  the  manor  and  premifes,  to  the  ufc  of  himfelf  for  hfe,  witho 
•*  »ppfrtaimn§^  pcachmcnt  of  wafte ;  and  after,  of  fuch  a  manor  and  fomc 
••^"uic  l^n^  clofes  by  name,  to  the  ufe  of  ytmie  his  wife  for  her  jointure; 
••or  within  the  Other  the  particular  clofes  before-mentioned,  to  the  ufe  of^ 
•fame,'*  the  for  hcr  life  for  her  jointure;  and  after  the  dcccafe  of  5/r  H 
^rif^^he  ^'^^^  *"^  MilUfenty  to  tlic  ufe  of  the  faid  Sir  Michael  Green  a 
MMKw  Wm^  heirs  males  of  jfiis  body,  with  a  remainder  to  his  right  heirs : 
intail,  and  the  Ward  Sir  Michael  Green  and  Sir  H^illiam  Grf rejoined  in  a  BA 
freehold  lands,  AND  SALE  of  the  manors  of  ATilton  Titid  Chilworthyzni,  allth 
though  purchaf-  thereto  appertaining,  or  reputed  as  part  of  the  fame,  or  wit) 
**^*be7^  fame;  and  they  levy  a  fine  by  the  name  of  the  manors  a 
fliaUpafsby^is  mefluagcs,  fix  hundred  acres  of  land,  two  hundred  ^r/?ff,  an* 
morrgage.  hundred  of  paftura^  which  quantity  comprifed  as  wcUtlie  fi 
-Ante,  17, 57.    lands  as  the  manors. 

*^'  The  queftion  was.  Whether  the  parcels  of  land  divided  fr 

Dyer,  97. 36a.  ^aiior  bv  the  intail,  and  the  freehold  land  lately  purchafed, 
C.^!  Eiiris.    Pafs  by  this  mortgage  ? 

tt.RoU.Ab.i86.      And  they  all  resolved,  that  thr  lands  intailed,  whic 
*•  JJ^' *5«'    parcel  of  the  manor,  fhall  not  be  faid  to  be  fevered  from  tl 
Savil  26.^*      ^^^^  ^^^  ^^^  freehold  never  being  fevered,  but  iemainin{ 
a.  Com.  Dig.    in  Sir  William  Green  during  his  life,  (hall  pafs  as  parcel 
issi.  manor  at  the  time  of  the  mortgage  ;  and  that  tlie  freehold 

3.  Com.  Dig.  jn  and  occupied  with  the  manor,  although  it  was  but  for  tvs 
cSip  104.  before  the  mortgage,  may  pafs,  being  faid  and  reputed  pare 
Doogi]  716.  hy  that  name :  and  the  fine  is  well  enough  guided  by  the  im 
1.  Term  Rep.  for  the  manors  and  for  the  freehold  purdhafed,  although  th« 
435»  not  in  rei  veritate  parcel  of  the  manor ;  and  a  little  time  is  fu 

for  the  gaining  a  reputation:  wherefore  it  was  dei 
th^t  Sir  George  SymoNJs  fhould  enjoy  the  manor  and  the  f 
purchafed ;  and  that  Sir  Michael  Green  and  his  fon  ihoul 
further  aflurance  at  the  coft  of  Sir  George  Symonds  ;  and  tl 
indenture  is  a  fufficient  declaration  of  the  ufes  of  the  fini 
was  declared  by  all  the  faid  Jufticcs  and  by  the  Lord 
himfelf. 


Eaftcr  Temi,  9.  Car.  f.     In  B.  R.  3^ 

■ 

Johns  a^atnji  Stratford.  c^"  ^^ 

Michaelmas  Term,  8*  Car.  i.     Roll  if  6. 

T^EBT  upon. an  obligation  of  two  hundred  pounds,  upon  con-  A  fcrjeantu 
.^^  dition  to  Come  to  his  lodging,  and  to  go  with  him  to  the  ^^^^^^  ^^ 

-..        -,     ^  rj.,  ,  o     e»  o  marches  of 

mmcA  at  fVaies.  tVaUs  \s  not  MM 

\  ^  The  defendant  pleaded  (rt)  the  23.  i7«f.  6.  c.  10.  and  that  the  plain-  cfficfrwUhin 

|fif  is  a  fcrjeant  at  arms,  attending  upon  the  prefident  and  council  *3--  ^''•fi.c.to, 

"the  marches  o(  fValesy  and  took  that  bond  under  colour  oi an  ^j^^  a^^iy^xt 

'  nent  out  of  the  faid  court,  and  fo  void.  cannot  be 

'iThc  plaintiff  hereupon  demurred.  bwidW«»*to 

'  H£ND£Nt  Serjeant,  moved,  that  he  was  not  any  officer  intended  ^^^^^^[^^^^^ 
^bin  that  ftatute,  which  extends  only  to  fhcriffs  and  their  bailiffs,  upon  an  arrcft 
[  other  minifters  and  guardians  of  prifons ;  and  fcrjeants  at  out  of  his  ja* 
\  are  not  any  of  thefe  officers,  but  immediate  to  the  council  nfdiaion. 
'  the  inarches  of  Wales :  alfo  the  faid  council  is  a  court  erefted  ,.  vcnt.  25% 
late  time  and  iincethe  faid  ilatute,  and  cannot  be  intended  i.saund.157* 
in  the  ftatutc.  "6»- 

Dyer,  1x9.  )64* 

t  And  THE  Court  feemed  to  be  of  that  opinion,  but  did  not  re-  >•  Lev.  ts4- 
Mre  therein.  i.sid.sSj. 

[^Bnt  bccaufc  it  is  Ihewn,  that  the  plaintiff  made  the  arreft  out  of  ^^t"™-  ^a.aac^ 
mmarcbes^  that  is  to  fay,  in  London^  which  is  out  of  the  jurif-  "ou*'7*'\^ 
Bftion»  &c.  then  clearly  this  obligation  is  out  of  the  intent  of  this  ,.  To-m^Rep* 
Mute ;  therefore  rule  was  given,  that  judgment  fhould  be  entered  418. 
Birtke  plaintiff,  &c. 
f . 

{■  (f)  iKiinowdeddedtobeapablica^,    it,  thovgh  it  is  not  pleaded,      s.  Term 
1^  ifaRCiBre  the  Court  will  take  notice  of    Rep.  509; 


^\ 


.Starre  agatnjl  Buckhold.  Cxitn. 

PROHIBITION,  was  granted  upon  the  motion  of  Grimston  To  caiia  man 
to  ftay  a  fuit  in  the  arches  for  thefe  words,  **  Thou  art  a  ''  ^^^^^^^d, 
t  dnnikard,  a  drunken  fellow,  a  bafe  idle  drunken  fellow/'  be-  j,ff"„'^"'P^'** 
Ikfe  thefe  words  tend  to  a  temporal  offence,  and  are  punifliable  \^\ie. 
|ft  a  temporal  offence  {a)^  and  not  punifhablc  in  the  ecclefiafUcal 

ipvt. 

?  (0)  lit  tilt  ftatotti  4.  Jftc  I.  c.  5.  the 21.  Jm.  x.  c  7.  and  the  u.  Qeo.  4.  d  3^. 

\ 
I 


p&O.  J  AC;  .X  Trinity 


»"  Trinity   Terrtl, 

9.  Car.  I.    In  the  King's  Bcndl. 
Sir  Thomas  Richardfon,  Knt.  Chief  Jufiki. 
Sir  William  Jones,  Knt.  1 

-S/r  George  Crokc,  Knt.  >  Jujiicci. 

Sir  Robert  Berkley,  Knt.  j 

William  Noy,  Efq.  Attorney  General. 

Sir  Richard  Sheldon,  Knt.  Solicitor  General. 


CAit  I.      Thomas  Gwin  and  Bridget  his  Wife  againfi  David  Gu 

Hilary  Ttrm,  5.  Cai ,  I.     R9U  295. 

Inaf««^n       TTT^RROR  of  a  judgment  in  tlic  grand  ffcflions  in  the  coi 

^«/«rcuii asainft    IH     of  Breckn$ckt  by  I  >avid  Gwin,  in  a  quoJ  ei  deforciat^  P 

huibandMid        M     J  TESTANDO  *^  profeqnl  bieve  illud  in  Jotfna  et  natura  if 

Zifc'pteadlt     **  ^'  ^^^^  ^^  CBmmunem  iegenij  fecundum  fortnam  ftatuti  Rutla 

teiMDt  for  life     **  ^^  tribus  mijfuagiisj  200  acris  ierr^j  lOO  acris  prati^  60  acris 

of  part  of  Che    **  turit^  et  I  GO  acris  hofci^  et  medictatem  moUndini  in  Llaunyh  AGI 

pfcmifcfl,  with   «<  etjus  et  hareditatcmfuam  ;  et  unde  dicitj  qu^d  ipfemct  fuit  feifitk 

iTrbjuM?  *  nd^  **  tenementis  priediffis  et  medihate  pntdi^i  mtdendtm  in  domimc§fi 

fayhochinsas    ^^  de  feodo  et  jure,  istc.       Et  quod   tale  ft  jus  fuum^    pffert,  6 

cv'cheretidue,    **  And  the  faid  Thomas  and  Bridget  ven,  ei  defen.  jusprf 

andindgment     **  Davjd  et  feifinam^  i£c.  and  imparle^  Uc.^' — At  the  next  fcft 

be  given  againrt  ^^  plaintiff  counts  ut  antra  'verbatim  ;  and  the  defendant  Br  idi 

tiK  premUet  it  P^^adSi  tliat  (he  •*  majus  jus  habet  tenendi  100  aaas  ierr^t,  30  1 

U  erroneous.      *^  prati,  et  40  acras  paftura,  parcel,  tenementorum  modo  petit.  pr§ 

S  C   Godb        **  ^''^^  vitafuit,  reverfiontm  tnde  priefatoTliOUlJE.  et  hitredibus^ 

^g/         *       *•  ^aiH  pradi^tus  Da vtD  babtt  ad  tenendum  tenemcnta  pradiQa^ 

!•  Inft.  350,      •' iV  de  hoc  ponit  fe  fttper  patriam  ;  et  pntdlffus  David  fimi^ 

Janet,  381.        <*  £t  pntdi^us  Thom  AS  dicit^  quod  ipfe  habet  majus  jus  tenendi 

D*^rf  41^        **  ww/fl  pradieia   et  medictatem  pradiil,  moUndiniy  cum  pertine, 

^P'     i»       it  ^^  ///^  ff„^f^  ^jf^^  pnrdi^Ius  David,  &c.     Et  de  hoc  ponit, 

"  Et  pradiilus  D AV ID Jimi liter.**    The  jury  found  both  ilTiie! 

the  demandant ;  and  judgment  entered,  '*  quid  recuperet  verfus\ 

•*yd/wTHoMAM  et  Bkicett AM  pritdi£f a  tenementa  et  mediei 

**  prarditii  molendini  cum  pertinent iis  tenend.Jibi  et  hteredibus  fuis  t^ 

«  de  prafatis  Thoma  et  Bgligetta  et  hartdibus  fuis  in  pirpet 

Upon  this  judgment  a  writ  of  error  was  brought ;  and  be< 
the  writ  of  error  fuppofcd  that  the  proceedings  were  in  < 
noftroy  where  it  appears  by  the  record  that  the  beginning  thi 
was  in  22.  Jac.  i.  therefore  the  writ  of  error  was  abated,  a] 
new  writ  of  error  brought  coram  nobis  refident.  \  and  upon  il 
vers  errors  were  afligned  by  Mr»  ProtHoro  : 

First,  That  the  writing  being  a  quod  ei  dtforciat,  the  prot 
tion  being  profequi  in  natura  brevis  dt  refio,  he  ought  to  Ihcw  1 
t\Tit  of  right,  for  there  be  divers  kinds  of  writs  of  right. — ^But 
was  diiailowed. 

Secondly,  That  the  DEFEKeE  is  not  well  made;  ibr 
writ  of  right  there  ought  to  have  been  a  double  defence^  me* 
plainuff's  right,  and  to  maintain  his  own  right. 

Tbiu 


Trinity  Term,  9.  Car.  i.    In  B-  R*  S^i- 

rRDLT,  That  the  defendants,  joining  in  defence,  ought  not        ^^."^ 
e  fevered  in  thtir  pleas.  iftni. 

RTHLY^  That  the  plaintiff,  havlhg  admitted  them  to  plead 
pleas,  and  taken  feveral  iflues  upon  their  feveral  pleas,  hath 
:d  that  they  are  feveral  tenants,  and  fo  hatli  abated  his  own 

•hlV,  Becaufe  Bridget  pleads  as  tenant  for  life  for  part  of 
cnkints,  alledging  the  reVerfion  to  be  in  Thomas^  and"  for  the 
plead)  nothing,  nor  claims  any  eftate,  yet  judgment  is  given 
Tiwnds  tmd  Bridget  and  their  heirs,  for  all  the  tenements  ) 
a  final  judgment  againft  xSxt  feme  for  all  where  (he  pleads 
part,  and  againft  her  heirs  where^ihe  claims  but  for  lift. 

THIS  WAS  HELD  a  manifcft  error :  wherefore,  for  this  caufd 
ally,  the  judgment  wa<  reverfedi 


The  King  againft  Shcringtoft  Talbot. 


CAlt  1» 


\  WARR AhJTO,  by  which  he  claims  liberty  of  free  vrar*  A  prefbriptUNi 
n  in  Ridg^  and  two  other  towns  in  the  foreft  of  5.  «»  ^«^«  •  ^^ 

defendant  difclaims  to  have  fuch  liberties  in  the  faid  two  manor  and  la 
d  in  the  foreft.    But  as  to  his  claim  of  warren  in  Ridge^  the  dimefitr 
ds,  that  he  is  feifcd  in  fee  of  the  manor  of  Ridge^  whereof  ^^^of  iigood. 
1  vill  of  Ridge  is  parcel ;  and  that  he  and  all  his  anceftors,  ^'^'  '7« 
;  whofe  eftate  he  hath  in  the  faid  manor,  have  had,  time  t.  RoU  Abr. 
f,  &c.  liberty  of  free  warren  in  all  the  faid  manor,  and  6r^ 
die  demefnes  thereof,  ita  quod  nullus  fugabit  any  game  of  J.^"*'»  3**- 
within  the  faid  manor  and  demefnes  thereof j/f«^  licentiS  of  ^[y   *^'  '^ 
i  Sherington  Talbot.  4,  Co.  14. 

was  taken,  that  he  and  all  thofe  whofe  eftatfc,  &c.  had  not  '  ''^c  Wmt. 
riren  within  tlie  faid  manor  and  demefnes  tlieteofs  and  found  ^"^'^ 
defendant. 

i  Attorney  General^  now  moved  in  arrcft  of  judgment, 
That  the  plea  is  not  good  to  ptefcribe  to  have  warren  in 
1  manor  and  demefnes  of  the  manor ;  for  although  he  may 
3e  to  have  it  in  his  own  demefnes,  yet  he  cannot  prcfcribt 
it  in  the  lands  of  others  his  freeholders^  nor  ought  he  to 
>e  to  have  it  pertaining  to  his  manor :  and  for  that  pur- 
e  cited  The  Book  of  Afftfei  (a)y  that  one  otight  not  pre- 
:o  have  turbary  in  another's  foil  as  appertaining  to  his  ma* 
Secokoly,  Becaufe  it  is  bv  prefcription,  ita  quid  nuilutjinf 
Sherinoton  Talbot,  winch  is  impoffiblc  to  be,  for  the 
hereof,  huct 

LE  anfwerea  to  thefe  ot)je£lions,  First,  That  a- prefcription 
\  free  warren  in  his  manor  is  good  as  well  in  the  lands  of 
:bolders  as  in  the  demefnes ;  for  being  by  prefcription,  it  it 
sd)  that  this  liberty  was  before  the  creatioi\  ot  the  free- 
ly whofe  eftate  was  extraAed  out  of  the  demefnes  oif  the 
after  the  beginning  of  this  prefcription.— Secondly,  That 
faidon  thereof  is  not  of  neceffity,  and  doth  not  vitiate  the 
prion. 

Iff  TON  alfo  moved  in  aftcft  of  judgment,  Thirdly,  That  On  »^«» » 
il  was  hj  venire  facias  awarded  from  R^^i^^  where  it  pi^ht  ^^J^^^ 
Mli  tilt  manor  of  ^.  (fthe  vMii<befromi<Ciixiloid.of  tht  af^iirof  ^  iSwUl  bt  •  nn/ 1 ryi/. 

•.llMt4.(r«9.ft,  €.  iS.  r.  3. 

(a)  c.  AfUfe,  pL      . 
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Tiir  KiN«    tQ  ijjjy^j  Ijj.^,,^  Qf  ^i^g  manor,  for  ^;V^^  is  allec'ged  to  be  but  pared 

And  ALL  THE  Court,  for  this  caufe,  held  it  to  be  a  m i/'-frifl/, 

and  not  aided  by  any  of  the  ftatutcs ;  and  that  it  ought  to  be  of  tho 

manor,  which  is  the  greater  and  more  notorious  ;  wherefore  a  wf- 

nlre  facias  de  novo  was  awarded. 

Thcftarutesof       And  it  was  moved,  Whether  that  were  withiil  the  ftatutcs- of 

yio/ii/V  do  not  Jcoftiilsy  becaufe  it  concerns  the  king,  and  the  ilatutes  have  an  w* 

exrcnd  'o  in.     prefs  jprw/'/i,  that  they  fhall  not  extend  to  appeals  or  indiftmenti 

foimations        ^^  intormktions  upon  penal  laws,  and  cited  /bmc  of  thera,  but  not 

or  to  prccrtd-    ^ny  quo  warranto  f 

\^*fi^y^ftnci  Richardson,  Chief  Jnftur^  Jokfj?,  and  Berkley,  held,  dnt 
jiatutei.  ^Y\e  ftatntes  did  not  extend  to  this  call-,  nor  to  informations  <rfin- 

a.  Lev,  139.      trufion,  for  the  king  is  not  bound  unlcfs  he  is  named. 
1".  Salk^tij.         B"^  Nov,   Attorney  Genera/^    faid,   pcradventurc    it   (hould  be 
1.  Com.  qig.     otherwife  in  cafe  of  a  '/«£// r  impcdit,  wliere  the  fuit  is  betwixt  the 
34; •  party  and  the  king. 

CowpT'i*2.  ^*        But  fee  now  the  9  ^*wi    c.  20.    as  to    the  ftatute&  of  Jf/ail  extend  toft^alti' 
^'  ^^  '        informations  In  ^uowairantn^  and  thcC.«fe     UMif  though  not  lo  crimimal  proftdimu 
of  Atchcfon  V.  Everet,  Cowp.  39s.  that 

Caii  3.  Townley  a^ainjl  Chalenor.  ■ 

Jn  the  Chancery.  * 

Truft«$(hail  r  7PON  a  bill  of  review  to  reverfc  a  decree  there,  the  Loxo 
ahL\^r^"e*^'  KEEPER  required  the  affiftance  of  TusTicE  JoKEs,  by  whom 

nionieTihey      ^^^^  dccrce  was  made,  and  of  Justice  Hutton,  Justice  Berk- 

rcfpeaivtly  LEY,    JUSTICE  CrAWLEY,   and  MysELF. 

received.  'j  ^^  c^fe  was,  That  Thomas  Foflcr  and  Townlty  being  aflignees 

S.  C.  Bridg.  35.  ih  truft  of  a  Icafe  to  the  benefit  otChaloncr  an  infant,  Thomas  Fofhf 
Hardres,  314.  ^-^qJ^  ^\\  ^i^g  profits,  and  w^as  in  arrear  upon  account  1500I.  and 
i*  ^*^*!J1  01?'  beinc:  unable  to  fatisfv,  the  qucftion  was,  NV'hether  7«tw/nr,agle^ 
,^j^  mg  to  this  ailignment  by  icaling  the  counterpart  thereof,  and  join*. 

3.  Atk.  sU.     ing  with  FoJJcr  in- acquittances  of  the  rents  for  a  year  and  half 

1.  Pcerc  wras.  (but  never  more  meddled),  Ihall  be  charged  |inly  for  that  wherein 
^*'^  ^     he  had  joined  in  the  acquittances,  or  for  all  the  refidue  ? 

S04..  515.  57c.  And  IT  WAS  RESOLVED,  that  Toivnley^  being  but  a  party  in- 
5.  Bac.  Abr.  tfutted>  (hall  not  be  anfwerable  for  more  than  came  to  his  handi; 
^\  (,  .  f^  it  was  the  default  of  him  who  put  them  intmft  to  repofe  trut 
Sadler  v.Hobbs,  ^^  ^^^  ^^^^  ^^^  "^^  ^^'^  ^^  P^^X'  ^^^  ^^  being  thc  party  trufted* 
26.  G€o\.        Well  as  Townley ^  ToivnUy  (hall  not  be  compellable  to  fatisfy  his  tte- 

2.  BrowrjV>  Ch.  fcct.  Wherefore  it  was  refolved,  That  that  part  of  the  decree 
Rep.  1 14.  and  ^^erebv  he  was  changed  to  pay  what  Thomas  Fofier  could  riot, 
fon.  i.ierm    ought^  bc  reverled.        • 

.    Eyres  againft  Taunton. 

•     •'    ;      Of  jut  Principium  antt,  P^gezg^, 

Ti.cfirft>:r#  |T'was  movfd  agaih  by  Mallet  for  the  defendant  in  flay  of 
//ifi.i;  or.  a  re-  ^  jitdgment%  Wlicieas  tiie  plaintiff  tlie  laft  Term  procured  a  new 
cognizance  fcire  facias  out  of  this  court,  direfted  to  the  flicnff  of  GIcuccJlfTj  tQ 
TtitcS^t^ '"  fummon  the.  heir  of  Cawley,  becaufe  he  had  not  made  any  mention 
wh-ioacknow-  *"  *^'*  fbrracrretuwi  of  the  lieir,  ^nd  thereupon  this  writ  iffiied 
tedgcd;  but  on  out  of  the  court,  ex  officio  Curia  ad  itiformandum  Curiam^  and  the 
a  return  that  he  hath  no  lands,  tiut  do  heir  can  be  found,  or  that  tlie  party,  it  dead,  a  ttiMKmftmt^ 
€hs  OiaU  UTuf  to  another  count/.    Ante,  ^96.     5.  Com.  Dig.  a  14   347. 

Ihcriif 


Rep.  4 
Cas 
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flifriff  had  returned,  tlmtCaw/cy  had  not  any  lands  in  his  bailiwick        ^J'* '? 
uiiich  dcfccnded  to  jiis  heir,  nor  any  heir  within  his  bailiwick,  &c.     j^^^^j'^^;^ 
tiat  yet  no  judgment  ought  to  be  given  : 

First,  Becaufe  this  fcire facias  oxiglit  not  to  have  b-cn  awarded 
tothc  fhsnff  of  (^ouce/liY  but  upon  a  tt/Jatum  that  the  fnH/cirefa- 
rMj  was  awarded  to  the  fberifF  oi'  Mijdlefcx^  where  the  recogni- 
•Mnce  was  firft  acknowledged  5  for  being  grounded  upon  a  record^ 
hc^ught  firft  to  fue  the  Ic'trt  facias  there  ;  and  Upon  return  that  there 
if  not  any  heir  there,  then  to  have  "this  in  another  county  :  and 
h€  cited  The  Book  of  Entries,  500.  and  2.  Edzv,  3.  20. — Sed  mn 
elhcatur :  for  true  it  is,  the  iiril  fclre  facias  upon  a  recognizance  Salk.  5<;8.  . 
to  have  execution  ought  to  be  in  the  county  where  it  was  ac- 
knowledged ;  but  when  it  is  fued  tliere,  and  the  party  returned 
dead,  it  may  be  fued  s^gainft  the  heir  or  tcrrc-temHt  in  any  county 
where  the  party  furmifeth  he  hath  land.  Alfo  this  yr/rt'  facias  is 
iff  ffjlcio  Cufiit^  and  in  favour  of  the  party,  and  there  is  no  reafon 
he  ihould  take  exceptions  to  it. 

The  Second  Except  iqw  w^as  taken  to  the  return  of  the  writ;  The  return  to 
for  it  is  returned,  that  there  is  not  any  heir  within  his  bailiwick,  ^  Jc're  facias 
Mrlicre  it  ought  to  have  been,  thnt  there  is  not  any  terre-tenant^  and  Ti^^J^^l  *V"^j 
that  there  is  not  any  heir  generally.  --Sed  non  allocatur :  for  the  re-  l'^^  i^m^ili^  * 
ttfrn  uport  the  firlt  fcirc  facias  (hews  what  lands  he  had,  and  it 
(hall  not  be  intended  there  be  more  lands  when  no  heir  is  found 
there,  and  the  ihcriiF  hath  no  aqthority  to  cnc|uire  into  other 
counties. 

The  Third  Exception,  That  the  return  upon  the  fecond  Thcomiffion 
feWy^fiflf  in  chancery,  whereupon  the  plea  is  pleaded  and  iffuc  *"  */""»^"  ^<* 
joined,  was  infufficient,  i'or  the  reafons  before  alledged,  and  the  on Trtx^'^'n?. 
trial  ill.— ^But  now  all  the  Court  agreed,  although  the  return  zanccto  fijid* 
had  been  better  if  it  had  found  who  was  heir  and  that  he  was  wiiowaiA«v. 
Ifamcd,  or  that  there  was  not  any  heir  in  the  faid  county,  yet  it  '*  *'^t<*  «ft« 
is  well  enough  ;    for  as    17.  Ediv.  2.  tit,  ^^  Execuiiony'*  139.  an-  ^^'^**'^« 
C\ti\l\y  the  fcire  facias  was  only  againft  the  terre-tenant,  and  the  3- ^o- 12. 
heir  was  not  charged  in  the  fcirc  facias  but  as  terre-tenant  \  and  if  "j,^,%^' 
the  return  be  not  good  or  formal,  yet  it  is  aided  by  the  llatutes  of  \:\q^,\^^%o1! 
Jeofails i  and  the  mil-return  or  infuificient  return  of  the  fhcriff  1  nic.Abr.^i^ 
>llo,  quoad  tht  heir  (becaufe  he  is  not  namsd  in  the  return),  is  but  2.  Bjc.  Abr, 
t  dtfcmtinuance^  which  is  aided  by  the  ftatute  of  Jeofails.    Wh^re-  *^^* 
fcrc  Richardson,  Joi^es,  and  Berkley,  agreed,  that  there  was 
not  any  caufe  after  verdift  to  ftay  judgment,  whereto  1  ailented. 

The  Fourth  Exception,  That  it  was  not  a  good  trial  by  nlfi  iffue  joined  la 
fr\us\  for  iffue  being  joined  in  chancerj%  and  the  record  delivered  chancery  upon 
Jirto  the  king's  bench  to  be  tried,  it  ougnt  there  to  have  been  tried,  ^•^^['t/''".''^ 
jndnot  hy  nij!  prius, — But  all  the  Court  was  againft  it ;  for  by^^;;/?^"^ 
HToc,  being  joinwl  betwfxt  party  and  party,  may  well  be  tried  by  out  of  the 
^^fritis  out  of  this  court,  and  fo  are  many  precedents,     Where-  ki.i^'.  bench, 
jwt  judgment -was  given  for  the  plahitiff.  Anre,  295. 

4^  Term  Rep.  402*. 

Randall  ajainft  Scory.  ^    ••- 

EMflerTgrm,  9.Car.  I.  Roll ^12. 
XltRQR  of  a  Ju<Jgment1n  the  coTpmon  pleas,  in  a  repleviny  Where  If  «  dccUntion 
'Ac  defendant  avows  for  an  heriot^  upon  a  leafe  inaae  by  indcn-  ^*^^  ^*' *** 

*  ^  P*y'ws  >  heriot  after  the  death  of  j4,  hit  executors  ^d  afrig;ns,**  and  it  appear  on  oyer  of  the  tears 
^  te**  m^.  S.  and  C.  paying  an  heriot  to  the  leiXor  after  the  death  of  the  Ca\d  ii.  B.  ^tid  C  &.tA  ^xtx^  ^ 

*  4mi/*  the  v4riMfi  i«  iMuh    foil  41S, 

X  3  tot^ 
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* Irrlk^*     ture  to  Robert  Chlchefter^  his  wcccutors  and  affigns,  for  nlnel 

1^^       years,  if  the  faid  Robert  Ch'ichefler,  John  Beliunj  and  James 

or  anv  of  them,  fliall  fo  long  live,  rendering  rent ;  and  •*  ten 

S.  C.  1.  RoU     **  ^ncf  paying  after  the  death  of  the  faid  Robert  Ciipbf/iir^  , 

Abr.  45 f,        i«  tutors  ana  njfigm^  his  or  their  bcft  beaft  for  an  beriot^  < 

r£ii  Ab^'  ^7.  **  fhiilings,  at  thte  elcftion  of  the  Iqffor,  bis  bcin  or  ^Sapa, 

tiRoKAbJ'Asr.'  J^cqiufe  the  faid  Robert  aickejicr  affigncd  this  leafc  to  the  pi 

n.Bac  Abr.  53!  and  after  died,  foif  non-payment  oftheberiot  after  the  d^ 

Cowp.  X78.      faid  Robert^  he d i (trained  *>  and  avows,  &c.  The  plaintiff  d^ 

?*'     6A         ^^'^  ^^  ^^^  indenture,  which  was  entered  in, lute  verba  vf  friu 

f  .^tSm  Eep     ^^^  daufe  for  the  heriot  was,  *<  rendering  and  paving  to  thi 

aj^  ^'  ^^^  ^^^''^  ^'^^  aiBgns,  after  the  death  ot  the  (aid  Robirt  Cb 

^*  y^bn  Bellun^  James  Bellun^  and  every  of  them,  hia^r  th 

♦•  ocaft  in  the  name  of  an  heriot^  or  fifty  ihilUngs.  &<;.•*  u 

And  fpr  this  variance  the  plaintiff  demurs,  and  judgment 

for  th^  pl^intiiF,  and  error  thereof  brought.    Thp  error  ^ 

was  in  point  of  law, 

RoLLE,  for  thethintlff  in  the  wr}t  of  error,  moved,  ti 
is  no  variance,  ano  th^t  the  avowry  is  good ;  for  the  leafc 
fo  him,  his  executors  and  a^gns,  tlie  refervation  pf  the  bet 
f:onftrudiQn  of  law,  is  the  refervation  of  him,  his  ^xccutoi 
affi^ns,  v'tT^.  after  the  death  of  him,  his  executors,  or  aflignsi 
their  beft  b^aft  ;  for  it  cannot  be  ponftruq^l  the  bdl  beait  of 
frW  Bellufty  fox  they  are  ftrangers  to  the  deed,  and  have  nott 
do  therewith. 

But  ALL  THE  Court  held>  that  tber^  is  a  plain  and  m 
variance ;  for  although  the  beft  beaft  of  BeUun  and  B^Uun  ( 
be  conftrued  to  be  meant  thereby,  yet  the  rcftrvation  is  no 
It  (hall  be  paid  after  the  death  of  the  pxecutors  or  affigns,  bi 
after  the  death  of  Cbtcbejier^  Bellun,  and  Bellun^  fo  as  they  i 
parties  after  whofe  death  the  limitation  of  the  heriots  are  to  b 
and  not  after  thp  death  of  \\)t  executors  or  afligns.  WJi- 
the  avowry  was  ill»  and  thp  judgment  affirmed, 

C4f  F  f.  Penn*s  Cafe, 

FIAinongeri      pENN,  a  fifhmonger  of  London^  was  indifted  at  Netvgatf  ft 
be  indiikpd  ^  YoT  thftt  he  ingroflcd  divers  kinds  of  fifh,  viz.  fmelts,  wb 


inay 


.     .         -.  rr-  —  mgroL . 

fwtwiihftand'  ^^'  ^^  intentione  ad  rcvendendum  contra  formam  ftatuti.  Unt 
\ti%  thetx^'  "  l^P  pleaded  not  guilty  j  and  the  ixi^idn^ent  w^s  naoypd  hitl 
ception  in  certiorari. 

infitetndi^ft-'  Hen  PEN,  Serjeantj  n^oved  in  arreft  of  judgment,  that 
ment  miyhf '  exprefs  words  of  the  a£t  of  ^.  Edw.  6.  c.  14.  (a)^  fifti^iongei 
fried  at  the  fame  butchers,  &c.  arc  not  faid  to  be  ingroilers,  nor  within  the  : 
ftffion  of  p^oi  for  ingrpffing,  if  they  buy  only  things  belqnging  to  their 
fetnr^'n  iffuc  ^^^  *^  ^^  ^^^  ^^^  ^"^^"^  ^^  ^^^  ftatutc  to  reftrajn  them,  it  beii 
joined' by"  h«"*  ceffary  and  for  the  benefit  of  the  fubjefts  that  they  iboul 
fkrk  of  tbt       fuch  things. 

?**^  But  Tfjp  Court  held,  that  altliough  they  be  not  within  ti 

tute  for  ihgroiling)  yet  if  tiiey  regrate  and  fell  at  unreafonabk  ] 
they  are  exprefsly  within  it ;  s^nd  he  is  indi£led,  that  he  hoxi{ 
4nttntim  qa  rcvendindum  cott$raformam  ftatuti^  and  is  found  g 

(#)  Rfptftled  b;  i».  Ceo.  3.  c,  ;!•    SteH«iil(«  P.  a  i.  tdit.  8n^  |l^ 
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[hall  be  intended  that  he  ingroflcd,  and  did  not  fell  at  rcafon-  ^tw^*  Caib. 
>rices ;  and  if  he  ingroiTed  and  fold  at  reafonablc  prices,  it 
t  CO  have  been  (hewed  to  tlie  jury  upon  the  evidence,  as  all 
'Ourt  agreed,  there  being  a  provilo  contained  in  the  a£t,  that 
nay  take  advantage  by  giving  in  evidence  without  formal 
ing  thereof;  and  foraunuch  as  he  is  found  guijtv,  it  (ball  be 
ded,  that  he  ingro(rcd  contra  formam  Jlaiut'u  Wncrcfore  rule 
liven,  tb^t  judgment  (hou|d  be  for  the  king  againft  the  dcfen* 
unlefs  other  matter  were,  fhewn  to  the  contrary  upon  the 
!0jr  following. 

which  day  Grimston  moved,  that  the  trial  was  ill,  becaufc  J^/,Wyniay^rr 
s  tried  ;at  the  fame  feflions  thj(t  he  was  indiAed ;  which  ought  da  a  jury  to  bt 
0  have  been,  but  to  have  had  a  venire  facias  returnable  at  the  returned  h/an^ 
fc(rions ;  and  he  rejied  upon  22.  Edw.  4.  **  Corow,''' 44.—Scd  '''^for 'jjc  iriti 
llocatwr:  for  it  is  ijie  ufual  and  common  courfe  to  try  it  at  the  ^[\J!^J^ 
tinie  the  party  is  indi£led;  efpecially  as  this  cafe  is,  being  at  them. 
lol-delivery  and  the  party  in  prifon.     Videt).  Hen^  8.  Kcltoway^  Port.  340.  44s. 
that  trial  before  juftices  of  gaol-delivery  may  be  the  fame  day.    5*3- 

Keilw.  159.  256.     I.  Sid.  335.     1.  Hawk.  P.  C.  572.     5.  Bm.  Abr.  »J9. 

iiRDLY,  He  (hewed  that  the  entry  is,  that  the  defendant  O"  »"<J''^n™«nt, 
ed  not  guilty;    "  et  de  hoc  ponity  Wc.    ET  Johannes  Mi-  ^^^^c^^^^airo**" 
ABj:  qui  pro  regffiquitur  ftmiliter^l^c.^*   and  it  doth  not  ap-  ^^§q^^^^ 
by  what  authority  he  joined  that  i(rue ;  for  the  king's  attorney,  king ;  and  th» . 
le  that  is  in /or^/tfd,  ought  to  have  Joined — Sed  non  allocatur :  tnxqf  ottb^ 
le  faid  John  Michael  is  the  clerk  of  the  peace  in  Z«/irfo/r,  and  •^""^"^ '"  ***• 
an  officer  known  to  the  faid  court  where  the  indiftment  was  JJ^'jt  k^^]1 
I,  and  it  needs  not  to  be  fo  mentioned  in  the  record  ;  and  the  mA  muihorny^xt 
t  here  knows  it   well  enough.     Wlicreforc  it  was  ad-  good. 
;£D  accordingly  fgr  tlic  king.  Cro.  jac.  501. 

3.  Com.  Dig.  5 1  J,    C^ics  in  Crown  Law. 

Porter  ftgainft  Hutchman,  ^^"  7- 

ROR  of  a  judgment  in  the  comnion  pleas,  in  aAion  on  the  ln»n/^>on  <<>» 
afe  in  nature  of  a  confpiracy.  The  error  alligned  was,  Be-  fe^^^^jjj^^ 
\  in  the  declaration  it  is  fuppofed  that  he  procured  him  to  be  fufficient  for  the 
ited,  and  to  be  imprifoned  until  lie  wa$  kgitmo  m^ddo  acquictatus^  piajniiff  to  iHte 
ioth  not  fay  inde.  that  he  wm  ^ 

'ard,  Sirjeantf  moved,  that  it  was  error  ;  for  it  was  a  word  5il^tei,wUh* 
bftance,  and  thecaufe  whereby  he  entitles  himfelf  to  the  ac^  out  adding  Mic. 
:  and  he  laid,  that  this  judgment  pairedyir^y?/r;f//tf  in  the  com-  Ante,  286. 
picas.    And  that  in  two  other  fuch  anions  brought  by  the  P^»^'4i9- 
part^  againft  two  others  being  moved  in  arreft  of  judgment,  Doogl.  21$. 
verdiA  it  was  adjudged  for  the  defendant.     A  record  was  *•  Term  tc^ 
n  in  this  court  in  Hilary  Term^  41.  EU%.  Roll  1099.  Pricket's  **5-  *V* 
,  wbpre,  after  vcrdift  for  the  pjaintiff,  this  exception  wa&  4T«in.l^e0. 
ed  in  arreft  of  judgment ;  and  it  appears  upon  the  roll  that  no  **^* 
ment  was  given. — And  Richardson,  Chief  Jujiice^  faid,  that 
ru  of  Qounfel  with  the  defendant  j  and  for  this  caufe  only  the 
;ment  was  ftayed. 

DLSTROQE,  Jfor  the  defendant^   ihew^d,   that   in  Bafler  Term^ 
^«c,  ),    RoUjpi.  Bell  V.  Gamhle  {a)f    ip   the  like  a&ion  oa 
(4)  Cro.  J«c«  230^      . 

X4  thfr 
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l^»Tc%      the  cafe,  where  the  word  indi  was  omitted,  and  exception  taken  foi 

«^«V>       that  caufe,  yet  after  divers  motions  in  flay  of  juc^ment,  and  di,- 

•  vers  continuances,  judgment  was  given  for  the  plaintiff. 

Jones  and  Berkley,  Ju/tkesy  were  of  opinion,  that  the  jud^ 
ment  fhould  be  aiTirnied,  becaufe  it  fhall  not  be  intended  but  dut 
he  was  acquinjius  indey  and  not  of  any  other  matter ;  and  the  pre- 
cedents are  both  ways,  and  in  the  writof  confpinicy  inde  is  omitted; 
and  by  the  fame  reafon  in  aAion  upon  the  cafe,  the  omiffion  of 
indeh  no  caufc  to  avoid  the  judgment. 

But  Richardson,  Chief  Jufticc^  and  Myself,  much  doubted 
thereof,  by  reafon  of  thofe  two  laft  judgments,  and  of  Pricket*  s  Cafe^ 
and  conceived,  that  the  declaration  was  ill  for  this  omiflion  ;  lor 
if  he  were  not  acquictatus  indcy  it  is  clear  an  adion  would  not  lie: 
and  therefore,  being  the  material  qiaufc  which  maintains  the  ac^ 
tion,  the  omiffion  fhcrcof  is  fatal ;  for  a  declaration  Ihall  nothc 
aided  by  intendment  in  the  point  of  the  adion:   and  in  the 

/  *,.  greater  part  of  the  precedents  in  print  the  word  tnd^  is  in  thedeciii 

ed  ajc.in,  and    ration.— £/  adjoumatur  (a). 

the    declaration  adjudged  Co  be  good.     Pod.  420. 

Cair  «.  Anonymous. 

Theomiffion  of  URROR  of  a  judgment  in  Covnitry,  in  an  information  upon  the 
the  oath  requir-  -^  5.  Eliz.  c.  4.  f.  3 1,  fof  excrcifing  the  trade  of  an  ironmonger  [a] ^ 
cdbyij.jtr.i,  j|ot  being  Mprcntice.     After  verdift  and  judgment  there  lor  the 

wiil  iu>t  viciats    F*^"»""> 

therecord.  The  First  Error  afligncd  bv  Grimston  waS|  Becaufe bj    j 

the  2T.  Jac.  I.  c.  5.  it  is  appointed,  that  evpry  common  informer 
^'inf>'  - 'i  ^"^^'  l^^*^^''*Grn  before  his'ihtbrmation  be  received,  that  tlie  faftwa* 
StJvLc'^Ak.  "^'i^f-in  thcyc.it'  be j ore  the  information  exhibited,  and  within  the famt 
376.  r5w«/v  where  it  is  c^h^bitcd  :  and  it  doth  not  appenr  here  that  it 

And.  15.  .^vas  idoue  lb  in  this  c.ife. — iicd  ws;/  albcatur  '  for  it  is  no  parcel  cf 

3.  Com.  n.g.  ^j^^,  record,  but  is  only  a  direi^lion  to  the  olncers  that  none  fhall  b? 
x.B»c.  Aii.^o.  received,  unlets  he  be  lirft  fworn  (/). 

ft.  Hawk.  p.  C.  3S3,  384,  -,9.5.  (^)  Ste  Wliite  v.  Bote,  z,  Tc:ai  Rep.  274.  C9j:tt\j ;  bot  Leigh  v,  Kent, 
J,  Tcim  Kcp.  362.  accord, 

infoimermay  Thf  Sftond  Error,  Becaufe  informcrs  cannot  fue  upon  that 
fue  tor  d  wojVfjr  flatutc  to  have  the  moiety  ;  for  bv  the  cxprcfs  words  in  theftatute 
of  the  penalty  ^j^^  forfeiture  is  given  to  the  corporation,  for  the  benefit  of  tlic 
c.  4. 5  for  it  is  corporation,  for  lehef  ot  the  poor,  and  for  other  ufcs  of  the  cor- 
only  the  king's  poraiion.— lW  Kon  aL'oratur  ^  for  though  that  ftatute  gives  om 
moiity  iJiAi  Aali  moiety  to  tlie  informer,  and  the  other  moiety  to  the- king,  except  in 
I**  8»ytn/«  ihc  corporate  towns  to  whom  fuch  forfeitures  are  granted,  it  is  tobb 
M '^"rr"  ^ndcrfiood,  and  lb  hath  always  been  expounded,  that  in  diat  ciliB 
Hob.'iSi!  ^^'^  forfeiture  given  to  the  king  belongs,  to  the  corporation,  and 
i-  Com.  Pig.  *he  informer  is  to  have  his  part  ftill,  Whereupon  judgment  wai 
573.  affirmed. 

"•  •      W  ^^f  5.  Com.  Dijc.  571,    Poft-  5 1  A. 

Caie  9.  Parker  a^ainft  Taylor. 

hUcha;Imas  Term,    %.Car.l.    Rcll ^66, 

Debt  on  ami/.-.  TERROR  of  a  jodgmcnt  in  Beverley  Courf  m  DE^Ti  where  the 

Ci«^/.,niaybo         plain?ifF declares  in  drbt  of 201.^/2.  iil.  upon tf« c%tf/;cif,  and 

Joined."  4l«  upon  a  mutuatus,     1  he  dpfclidant  pleaded  quoad  the  4I.  koh 

Kcb.  147.      I,  Vent.  366,     8.  Co.  S7.     Raym.  233.     -S-licr.  99.      3.  Term  Rep.  433.  6;9.  779. 
f  •   r««ij  Kep,  347. 

p£fi£T, 
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J£T,  it  diboc  ponitfejuper  patriam  ;  tt  pradlilus  quereits  ftmUitcr.       PAmc^m 
^oad  the  other,  he  demands  oyer  of  the  obligation  and  condi-     J'/y^' 
n,  which  was  read  to  be  upon  condition  to  pay  eight  pounds  at        **«■**• 
ijr,  &(u  and  he  pleads  payment  at  the  day,  et  de  hoc  ponit^  {^c,  and 

plaintifF^/V/W^  and  verdid  for  the  plaintiff  ^cr^a^  tlie  bond  ; 

\'  qucad  the  other  for  tlie  defendant  j  and  judgment  for  tlie  -     - 

ntiff. 

The  error  affigncd  was,  That  here  is  not  any  iflue  ;  for  the  dc-  where  a  pfca 

lant  ought  to  have  pleaded  quod fohit^  et  hoc  paratus  eft  verificare,  ^"^/"^^^nltcliT 

the  plaintiff  ought  to  have  replied  non  folvit,  et  hoc  pctit^  ^c,  ^\^i^l  ^^r^^ 
here  had  been  an  affirmative  and  a  negative  ;  but  as  it  is  here  ifimie  be  joined, 
•e  is  no  iflue  at  all,  and  it  is  not  aided  by  any  ftatute.;  and  there-  the  error  is  aided 

it  was  prayed,  that  the  judgment  might  be  reverfed.  ^^^^  3»«  ^'*«- 

lut  ALL  THE  Court  held,   forafmuch  as  the  defendant  pleads  Foft.  593. 
nent,  et  de  hoc^  &c.  and  the  plaintiff  joins  with  him,  that  the  i.  Sid.  290. 
r  fliall  enquire  whether  he  hath  paid,  and  the  jury  finding  that  34i.         .   -^^ 
lath  not  paid,  it  is. good  enough,  and  aided  by  the  32.  Hen,  8.  ^^-  J^-  55^ 
0.  ol  Jeofails.     Wherefore  tlie  judgment  was  affirmed.  Hob,  13''. 

Stra.  551.     Cowp.407.  575.     DooiL94. 
See  16.  He  17.  Car.  2.  c.  8.  and  4.  U  5.  Aon.  c.  16. 

Ley  croft  again  ft  Dunker.  ^^'"^  '*^ 

£afierterm,  g.  Car.  I.     Roll  1^2, 
CTION  FOR  WORDS.     Whereas  the  plaintiff  for  twenty  Wcrrfi  import.: 
years  had  ufedthe  trade  of  merchant,  and  yet  ufeth  the  fame;  »"K ')»"«''»' jn 
I  m  the  fifteentli  year  of  V\n%  James  ufed  the  faid  tr^de,  and  \^^t^f^\ 
at  to  Hamburgh^  and  there  ufed  it  until  22.  Jac.  i.  and  then  re-  •«  broken  me^. 
utAtQ England^  and  ufed  the  trade  of  a  merchant;  thedcfen-  " ch!»nt  from 
It,  to  fcandalizc  him  in  his  profeffion,  fpake  thefc  words  of  the  '*  ^^^W**** 
intiff  the  iirft  of  Oetobery  8.  Car.  i.  **  He  came  a  broken  mcr-  Amcf  r?**' 
:IuntiTom//am^«r^^  {immendo  at  his  returning  from  Hamburgh        '  *^  ' 
into  England)  ;  and  that  I  will  juftify.f  ^c.  HuT/ir* 

The  defendant  pleaded  not  guilty  5  and  found  againft  him,  anJ  Cro.  jac.  141. 
nugcs  20I.  579-  ^"« 

Grimston  moved  in  arrc|l  of  judgment,  that  thcfe  words  are  ,.*^co«i!Dic 
'laftionablc:  for  although  it  is  to  be  agreed  for  faying  of  amer-  188. 
ant  *•.  that  he  is  broken,"   in  the  prefent  tenfc,   an  aft  ion  lies  ;  ».  Term  Rtp. 
rit  is  all  one  as  if  he  had  faid  he  is  a  bankrupt,  which  is  a  great  473* 
Icndic  to  ^  ntetclunt;  yet  when  he  faitli  that  he  came  over  a 
'oken  merchant  from  Hamiurgk^  it  doth  not  import  in  itfelf  any 
lodal  i  for  be  Ihews  that  he  came  over  eight  years  before,  and 
\  mifjfkt  becofop  a  rich  man  and  of  good  credit  fince  that  time. 
JUoRARDSON,  Chief  Juftiee^  was  of  that  opinion  ;  for  (lander 
ight  to  bcexppcfled,  and  not  taken  by  intendment  or  implication ; 
i^ore  if  one  faith  of  a  merchant,  that  **  he  was  a  poor  man 
tithiu  this  feycn  years,"  or  of  a  workman,  that  *'  he  was  a  weak 
*0rknun,  and  had  little  ikill  within  thefefew  yeai-s,"  an  adion 
(not,  for  be  may  be'  rich  or  a  good  workman  at  the  time  of  the 
«ung. 

fcit  Jones,  Berkley,  and  Myself  held,  that  the  aftionwell 
,  4nd  it  is  not  like  the  cafes  before  put ;  for  there  they  do  not 
m  him  with  any  crime,  and  by  intendment  it  may  have  good 
£n|ftioD  J  bift  here  he  char^ethbim  with  being  once  broken. 
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If  T  c  norT     et  qtilfemel  malusjimperprafumhur  effi  maluf  todem^tmne^ot  at  Ic 

mimmji       \i;i\t  an  inclination  thereto  [a) ;  and  it  being  allcdged  to  be 

fah'i  et  malUiosc^  and  to  fcandalize  him  in  his  profeifion*  it  u 

tm)  StdvUs     ^Au^c  ofdifcrediting  and  impairing  him  in  his  trade,  where 

CarOake  9.        Credit  is  die  principal  means  of  their  gain :  and  if  he  int< 

Maple  Durham,  otherwifct  or  had  fpoken  it  in  anotlier  (cnfis,  he  ought 

«.  Term  Rep.    ^ewn  it  by  fpccial  plea,  which  would  have  excufed  hi] 

^^^^'  when  he  is  charged  with  malicious  fpeaking  of  tbofe  woi 

with  an  intent  to  difcrcdit  him,  and  he  pleads  not  guil 

found  againft  Jiim,  that  he  fpake  malicioufly,  and  with  ii 

difcredit  him»  the  Court  may  not  otbprwili:  adjudge    Wl 

it  was  adjudged  for  the  plaintiff, 

^^»  >>•  Green  againft  Lincoln. 

TocanaMti^  A  CTION  FOR  WORDS:  '^  Thou  art  a  long  ihaj 
•^Mndln^'  qiurthering  rogue."  Upon  not  guilty  pleaded,  it  wa 

•  6crif«Tos«^-  for  the  plaintiflF. 

iiaaibnaMk  Grimston  movcd  in  arreft  of  judgment,  that  the(ew< 
S»C.jo0es,|x6.  not&Aionable  ;  for  he  doth  not  charge  him  diredly  with  d 
i»R^.  Ab.47.  j^|.  of  any  pcrfon,  nor  faith  that  he  is  a  murdercTt  but  th( 
B.  Si^.  103.  arc^idjeftively  fpoken ;  which  manner  of  fpeaking  Alews  i 
Hafdrtt/^  V^rds  are  of  chiding,  and  do  not  aggravate  but  extenuate  f 
tl  Com.  Dif.     manner  of  fpeaking. 

Cm^  ^j^         Hendek,  Sfrjcant^  moved  to  have  judgment  for  the  p! 

^^  ^nd  cited  fVUfon  v.  Meafon  {a)  in  the  common  pleas,  whci 

adjudged  after  debate,  that  for  tlieie  words,  ^  Thou  art  a  a 
f  *  ing  knave,"  adion  lies ;  but  he  bad  not  the  record  to  Ih 

The  Court  therefore  advifed  till  the  next  Term:  ar 
wards,  in  Michaelmas  Term^  9.  Car.  1.  being  moved  again 
adjudged  fpr  tlie  plaintiff. 

(n)  I.  Ron.  AW.  47* 

c^"  W'  Fifti  againft  WagftafT. 

Toiigmefit  inthi  *C  RROR  of  a  judgmcx^t  in  the  court  of  the  Marjbalfea^  \ 
MarftHiifea  rt-  X^  of  a  npw  patent, 

xtrfti^  becaufe 

it  WM  recited         The  error  afligned  was,  Becaufe  in  the  ftik  of  the  coui 
that  ihey  had     mentioned,  that  the  court  is  holden  by  virtue  of  the  king' 
hcw^?.  "  mil  P*^"^  cdram  fuch  perlbns,  judicibus  no/iris^  ad  audiendum 
^  eml/ts]'>  nandum  aJftgnaU  $mnia  placita  pfrf$nalia  inter  imnes  ptrfmas  h 

Poft.  558.  595.  dicim  leucas  in  pt^htio  rfgif  apud  IVeJimon.  et  inter  $mnes  hi 
Dyer,  175.  ho/piti$  domini  regis y  tarn  diu  quim  bypitium  domini  regis  c/t  h 
Cro.  Jac.  314.    decim  leucas  a  palatio  fVeftmon^ 

f       '  The  Court,  A  patent  ad  andiendum  ^  terminandum  amn 

cannot  be,  but  it  ought  to  be  only  of  criminal  matters : 
that  rcafon  the  judgment  was  revexlcc}, 
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Sparrow  againji  Matterfock  and  Others.  ^mar  ij. 

Hilary  Tirm,   6.  Crr.  1.     Roll 

TTRESPASS.  Upon  a  demurrer  the  cafe  was,  ThcflierifFrcttirns  Thg<>anarofa 
tip0fi  an  tlegit  that  the  party  had  not  any  lands,  but  only  witliin  ^^*^*^T^i  «©- 
,  Ifccfibcrty  of  5/,  Edmundfiury,  and  that  J.  S.  bailiff  there,  hath  the  ^H^"^^ 
^  ttecntion  and  return  of  all  writs,  who  enouired,  and  returned  an  theiheriff  j  bat 
.  99tmt  by  inquiiition ;  and  that  the  bailiff*  aelivered  the  moiety  of  the  jury  Oau 
!  thefiud  land  extended  to  the  party,  and  that  the  plaintiff  by  virtue  ^^^^\m^ 
I  if  tl^t  extent  entered  and  intitfcd  himfelf.  The  queftion  was,  ^/i,?®T 
I  Whether  it  were  ^  good  title  for  the  plaintiff  ?  t^^^y^   ''^^ 

■f    FiasT,  Whetherthebailiffofaliberty  may  makeaninquifition  i-Sm^.  91. 139. 
and  extent  upoji  an  elegit  by  warrant  from  tnc  Iheriff  direded  to  ^'''  453* 
Jiim  ?— Resolved,  that  he  may.  ^  ^  '^ 

^    Secondly,  When  a  jury  by  inquifition  finds  the  leiiin  and  va-  ^^9  loo, 
loe  of  the  laiwi.  Whether  the  jury  ought  to  fet  out  the  moiety  for  nSm^'s  ^'^ 
die  plaintiff,  or  if  thp  bailiff  may  deliver  fucb  part  of  the  land  for  ^  co.  65.^^. 
the  moiety  ?  i .  Vmc.  %^^ 

And  IT  WAS  RESOLVED,  diat  the  jury  fhall  extend  all  the  land,  stnnif^S74!^ 
ind  the  bailiff  where  there  is  a  franchife,  and  the  (heriff  (where  no  3.  Com.  d|s. 
^anchife  is)  (hall  deliver  the  moieties,  and  not  the  jury ;  and  fo  305; 
are  all  the  precedents.    Wherefore   it   w?tf  adjudged  for  the  5-poin.Dlj, 


Michaebnu 


^  Michaelmas  Term, 

9.  Car,  I,     In  the  King's  Bench. 
Sir  Thomas  Richardfon,  Knt.  Chief  Jufiice. 
Sir  William  Jones,  Kni.  1 

Sir  George  Croke,  Kft/.  jfnfi^cis. 

Sir  Robert  Berkley,  Kni, 

William  Noy,  Efy.  Attorney  General 
•  Sir  Richard  Sheldon,  Knt.  Solicitor  Generd. 


Cau  I.     Tfeomas  Broxon  and  his  Wife  againft  Dager  and  liisH 

Trinity  Term,  g,Car.  I.  RotI  1 1^2. 
the  iwpoudon  A  CTION  for  thcfe  words,  Ijpoken  by  the  wife  of  the  hi 
•rWinf  M^itch  r\  datit  of  the  plaiirtiff'«  wile  :  •*  Thott  art  a  witch :  I 
*  aentraUyvwifh*  X  A.  **  make  thee  cofneanS  fey,  Gvd/uve  my  mart:  1  wasfc 
Silcte^^^^  •^to  get  my  marc  charmed  for.  «t!hce/'  •Aftti^.-vcrdia,  upon 
'£tod  ii.not'  S^i^^y  pleaded,  and  found  for  the  plaintiff, 
a^nahlie.  I^iTTLETDti,  Ricwder  ef  h^ndm^  ipoyed  in  arioft  of  judgii 

r^'  ^^••«-    thatJix^ne.ofjtbofewoiKis.areftAionablci  for  the  ficft  words,  **1 
\m  aifo.       '^  ^^  ^  TVfitch,''  W'kfaottt  ncieBttiooing  .that  (he  hewijaj^hod  any pei 
Y^Suii^       cattle,  or  ^oodt,  are  too  gp^i^U;  9nd  no  adbn  «iaintainabl 
^      fpcaking  of  tHem ;  and  he  cited  divers  precedents,  that  for  cal 
one  "  witch"  generally  aftion  lies  not,  if  he  doth  not  Ihcw  \ 
witchcraft  ihe  committed. 

All  the  Court,  upon  the  firft  motion,  were  of  that  optn; 
and  for  the  fecond  words,  "  I  will  make  thee  fay,  God  lave 
"  marc,"  there  is  not  implied  any  witchcraft :  and  for  the 
words,  "  I  was  inforced  to  get  my  mare  charmed  for  thee,"  % 
fault  in  the  plaintiff,  who  would  procure  charming,  to  pre 
mil'chicf  to  her  mare.  Wherefore  rule  was  given  tliat  the  ji 
ment  fhould  be  ftaid  until,  &c. 

Case  2.  King  againjl  Edwards. 

Trinity  Term,  7.  Car.  I.     Roll  992. 

wiL"^c7c2rof  fTJ^^CTMENT,  Upon  a  fpecial  verdift  the  cafe  was,  ' 
hnds  to  tTicm  °  Bculting  and  Jane  his  wife  being  fcifed  of  the  land  in  quell 

and  ihc  heirs  to  them  and  the  heirs  of  the  body  of  John  Boulting^  remaind< 
of  the  body  cf  Edward  Boulting  and  the  heirs  of  his  body,  the  remainder  to  i 
^'^hd'*'^'^^'  //i7m  BoultifiiT  and  the  heirs  of  his  body,  remainder  to  George 
m!ilnd*!r7ovcr  ^^^^^  and  the  heirs  of  his  body,  the  remainder  totlie  right  heii 
ke  ha*  an  eftace^*hefaid  yohn  Boulting  5  they  being  fo  feifed,  the  faid  John  Bou 
taiiinpoflfcffion,  and  his  wife  and  IVilliam  Boulting  (the  third  in  the  remain 
and  not  a  re-  joined  in  a  feoffment  with  warranty  to  Mathufaleh  Keen ;  and  a 
unt"on'ihc^oiw  ^^^^  ^^^^  hufband  and  wife  levied  a  fine  to  the  iaid  Keen :  afterw 
tJ^nu^lndT'  ^^^c  faid  John  Boulting  died  without  iffuc,  and  the  faid  /f/i 
ihcy  join  in  a  Boulting  and  Edu^ard  Boulting  died  without  ilfue ;  and  in  the 
Iccff.nent  in  fee  tccnth  year  of  king  James  the  faid  Mathufaleh  /fifrn  died,  and 
with  Ihc  third  In  i^j^d  defcended  to  Robert  Keen,  who,  after  the  death  of  the  wi 

remainder  and 

Jevy  a  fine,it  will  be  a  difcontinuarce^notwlthflanding  the  hufband  and  chofein  remainder  die  withoQi 

Jotnes,  323.    I.  Ro.  63a,  3.      Ld.  Raym.  327.      BuIi".  N.  P.  loo.      fume^  17,  19,      ^  Bmr 

j.^at.  Ab.  191.  J.  Com.  Dig.  564.     3.  Com.  Dig.  76)  77, 
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c  faid  J^n  Bou/ting^  wintered  arid  let  to  the  plaintiff,  and  the  dc-        Ki»o 
idant,  Dv  the  command  of  the  faid  Giorge  Edwards j  oiiftcd  liim.       ^  ^t^amjt 
TTic  fole  qucftion  was,  Whether  the  entry  of  the  faid  Geor^^e 
kvards  was  lawful  ?    And  it  was  argued  by  Germyn,  for  the  « 

UHtiffy  and  by  MAYKARD,yir  the  defendant. 

The  FIRST  QUESTION  was.  Whether  this  feoffment  were  a  dif-  if  Und  be  given 
ntinnaiiccoftheeftatc  tail  ?  And  it  was  urged  for  the  defendant,  ^jJlj^a^d"!}^"*  • 
It  it  is  not  any  difcontinuance;  for  the  hulband  during  thcco-  hciriot  ihe body 
rturc,  having  a  joint  cftatc  with  his  wife  in  the  freehold,   had  of  the  huftamd,. 
t  any  cftate  tail  in  poiTeffion,  but  quaji  a  remainder  in  tail,  ex-  and  the  hufbtnd 
Sant  upon  a  joint  eftate  for  Kfe,  and  not  executed  ;  fo  then,  ^^  ■  ^*=^ff- 
t  being  fcifed  of  the  eftate  tail  in  poffelHon,  it  cannot  make  a  dif-  |h!TI$*a  difcon. 
ntinuancc  :  and  to  prove  that  he  cited  Uwtnv.  Ajorgam  {a)^  and  tinuance. 
\fffcoesCafe{b).  Jones,  3^4- 

Richardson,  Chief  Jufilce^  Berkley,  and  Myself,  as  to  this  3.  Co.  5. 
intt  held,  that  the  eltate  tail  is  in  him  veiled  and  fettled,  and  i.Roii.Ab.631. 
It  his  and  his  wife's   feoffment  makes  a  difcontinuance  :  and  *'^p]a,n^h'j|' 
hough  it  was  objefted  that  IViiliam  Boult'tng^  the  third  in  the  re-  cdii.ViT' 
linder,  joined  in  the  faid  feoffment,  fo  as  it  could  not  make  a  dif-  cowp.  701* 
ftlintiance,  but  that  every  of  them  refpcdlivcly  paffed  their  cftates, 
.L  THE  Justices  agreed,  that  this  joining  oi  IVUiam  is  not  ma-: 
rili ;  for  there  is  an  intermediate  remainder  in  tail  to  Edward 
miting^  which  is  difcontinued. 

But  Jones,  Jufticey  doubted  thereof,  and  conceived  it  was  not  a 
fcontinuancc,  oecaufethchufband  was  notabfolutcly  fcifed  of  an 
[ate  tail  during  the  life  of  his  wife. 

The  second  objection  was,  That  if  this  feoffment  were  a  if  a  hufband 
fiDontinuance  at  the  common  law,  yet  it  is  taken  away  as  to  the  ^^^^  *  ^**- 
ife  by  the  ftatutc  of  32.  Hen,  8.  c.  ^8. :  and  as  it  is  taken  away  as  ^J^^^f  tlT^iv 
f  Ae  wife,  fo  is  it  alfo  as  to  thofc  in  remainder  after  the  wife,  eipe-  jointly  fci:ed,** 
illy  the  wife  furviving  ;  and  that  the  fine  after  the  feoffment  is  and  dies,  and 
at  oy  way  of  rcleafe,  and  is  no  fuch  fir^e  as  is  intended  within  the  the  wif<  before 
■lute;  for  it  ou^lu  to  be  fuch  a  fine  which  at  the  firft  paffed  the  «n^»"y^cj:»«  » 
hue,  and  not  a  hnc  which  tnures  by  way  of  confirmation.  ihTdifcon"i'nu- 

But  ALL  THE  Justices  agreed,  that  this  feoffment  and  fine  to  ance  created  b/ 
JC  fame  perfon  make  but  one  affurance;  and   when  the  wife  is  ^'^*^  feoffment;. 
arred,  and  her  eftate  deftroyed  by  the  fine,  that  flie  cannot  enter,  ^o^hofc  in  re* 
tiofc  in  remainder  may  not  enter,  but  are  in  cafe  as  they  were  at  maindcr  can    " 
tie  common  law:  and  as  this  cafe  is,  they  all  refolved,  that  an  ex-  cmcr. 
itfcdifccnt  being  found,  it  takes  away  his  entry.     Whereupon,  by  io.Co.96.a. 
beaflentofJoNEs,  without  further  argument,  it  was  adjudged  for  i.Roii.Ab.634. 
he  plaintiC 

'Jones,  for  the  firft  point,  cited  IFornev.  TVebfter  [c)^  where  it  Jones,  314. 
•I!  held  by  the  Court,   that  it  was  not  any  difcontinuance  when 
ie  wife  furvivcd  ;  but  if  the  hufband  liad  furviveJ,   it  Ihould 
Kive  betn  otherwife. 

(«)3.  Co.5.         (^)a.  Co.6i*        (0  Moor,  476. 

Sir  Richard  Snowde  againji  — — — .  c^s'  3- 

L  CTION  UPON  THE  CASE.     Whereas  one  Chrlftmas  exhi-  To .ccufe  ano . 
bited  a  bill  againft  the  plaintiff  in  the  court  of  chancery,  and  J|^'  fj^""^^ 


I  what,  &c.;  and  the  plaintiff  had  put  in  his  anfwer  thereto,  ufeifTiThisan 
Amt  toa  bill  inchaoeery**  it  adicnible,  withoat  aUedgIng  thf  mmtiriaRty  of  the  perjury  j    or  that  rherc 
rbUlttluuiditMicllattd.    Poft.  337.  3$]. 

aT\\i 
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SvowBt  zni  fhewswhaty  whereunto  he  wa$  fworn.;.  thatt  the  defehdatit 
^aUi/t  fpake  thcfc  words  of  the  plaintiff':  "  He,"  immcKdo  theplaintiffi 
-""  **  is  forfworn  in  his  anfwer  to  Cbrjfimais  bilV  innuendo  in  his  an- 

^•RoU  Ab  41.  ^^^^  ^^  ^^^®  ^^'^  ^^^^'  '^^^  drfcrtdant  pleaded  nc(t  guilty  ;  and  it 
^%,  '  '  *  was  found  againft  him»  and  dafnages  aflcfled  to  iiftjr  pounds. 
Oro.Eli«.  135.  Bramston;  Serjeant^  and  Mr.  Grimston,  moved  in  arreft  of 
^]^*°^^' judgment :  FlRST^  That  he  doth  notfficw  in  what  point  be  mi 
li  c^4  Di^  perjured  ;  for  there  are  divers  precedents  that  indi£bments  of  pcr- 
S7S.  jury  have  been  quafhed  for  this  caufe»  that  they  have  not  (hewi 

XAi  lliy.  159.  the  perjury  to  have  been  in  a  point  material. — ^Btit  all  the  Courts  . 
i;TcrmRep.«9.  Richardson,  Chief  Jujiicei  abfent,  held  it  to  be  no  ^Ood  cxccp-, 
tion :  for  true  it  is,  that  indi£tments  ought  td  fhew  the  cau&  of 
the  perjury  ;  but  in  aii  aAion  for  wofds,  which  is  grounded  upoa, 
the  fpeech  of  another,  it  cannot  be  enlarged  fufther  than  the  other.-, 
fpake. 

Secondly,  Becaufe  it  is  not  faid  (halt  he  is  forrwdm  in  Afiaii-. 
fwer  in  chancery,  nor  is  it  aVerred  that  there  is  not  any  other  bill  iidf> 
anfwer  but  that  whicKis  mentioned ;  and  th^re  may  be  iuiother  bfll 
in  another  place. — Sed  non  allocatur :  for  when  it  is  (hewn  there  iMl 
fuch  a  bill  in  chancery,  and  an  anfwer  thereto,  and  that  the  defca^ 
dant  fpake  thofe  words,  ahd  is  found  by  verdiS  guiky  of  them  upot 
thlt  occafioh,  the  adioh  well  lies  wiuiout  o^her  averfiidii|  for  h 
ihall  not  he  prefumed  there  was  any  bill  and  anfwer  in  any  other, 
l^lace.    Whereupon  it  was  adjudged  for  the  plaintiff; 


^^,^  ^,  t)orotby  Brian  agahji  Cockriian.  j 

TooUa^Wow   A  CTiON  FOR  WOllDS;    Whereas  the  plaintiff  was  of  gooij 
m  wbort^  ind     -^A-  famc,  and  always  free  from  adultery  or  fornication  and  other  ! 
^*y  ^^J"*^*?^  crimes,  and  after  the  death  of  Brian  her  late  hulband  was  in  com-  ' 
C^ILk  art"  munication  with  one  Cowley  for  a  marriage  betwixt  them ;  that  the 
ksfiard»lit»C'  defendant,  to  deprive  her  of  her  fame,  and  to  hinder  ber  from  the 
tionabie.  faid  marriage,  fpake  of  the  plaintiff  thefe  words  :  **  She  is  a  whore, 

Ante,  169. 196.  «»  and  her  children  {innuendo  her  children  which  (he  had  by  the- 
*3^*  *'  faid  Brian  late  her  hufband)  are  Framhiftii  baftards,**  innuendo  one 

4.  Co.  18.         Nicholas  Frambijh.  Upon  not  guilty,  it  waa^  found  fot  the  plaintif. 

Mcticy,  18.  Grimston  moved  in  arreft  of  jodg^nefK,  that  thefe  Words  arenOI 

^^'  ^n\  ^^^'  aftionable :  for,  for  calling  ••  whcyfc^'  there  lies  rtot  aity  aft  ion;  and 
3*  Bum.  4S.     ^^  %  ^^^^^  "  ^^^  children  by  her  foriher  hufband  arc  Framhififi 
Cro.jac.3a'j.   **  baftards,''  is  repugnant  in  itfelf;  fo^  they  cannot  be  bafUrdi 
I,  s»d.  )9;f.      which  were  born  in  the  tiaie  of  her  former  hufbafid. 
I .  Com.  Dig* 

185.  But  ALL  THE  Court  held,  that  the  aSion  well  lies  :  for  to  lay 

ofa  widow  who  is  in  commanication' of  marriage  with  anotficr^ 
that  •^  flic  played  the  whore  in  her  former  hu(baiid*s  time,"  ist 
great  dlfcrcditj  and  to  fay  that  "  her  children  are  baftardi*^  [^^^ 
though  in  truth  they  cannot  be  baftards  in  law,  yet  in  repulariorf' 
they  may  be  fo),  is  caufe  of  lofs  of  her  marriage,  and  that  none  will 
marry  with  her.    W  hcrefore  it  was  adjudged  for  the  plaintiff* 


Edwutii 
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Edwards  agatnft  Wooddcft.  c*«»  > 

UiUrj  Tirm»    •  Car.  i.     ^0//  602. 

5  EPLfiVlN.    The  defendant  made  conufance  as  baiirfF  t6'  Johft  In  replcrin,  the 
^  CtUom;  for  that  tlic  place  where  is  twelve  acres,  parcel  of  a  ^^^^*"*"'**^** 
leadow  in  Stmntfted^  parcel  of  the  mvLnor  oi  Staunjicdy  of  which  b^ilffjl^*, 
unorone.  dorge  Bingt  efq,  was  feifed  in  his  demejne  as  of  fee  i  and  fdfin  in  fee  of 
>  fieifed  by  indenture,  in  the  12.  Jac.  i.  granted  a  rent-charge  of -^.  The  pbincUf 
lirty  pounds  to  Sir  Rotert  Heath  and  others  in  fee  iffuing  out  of  the  *?|'J'!*^°"^*^^5 
lidmanor ;  and  that  they,  bv  indenture  inroUed  within  fix  months  j^tTOctrtehim^ 
I  the  chancery,  for  three  tiundred  pounds,  granted,  bargained,  feifundera' 
nd  fold  that  rent  to  tlie  faid  J^hn  Cotton  and  his  heirs ;  wherefore  prior  le^fe,  by 
IT  rent  arrear  at  fuch  a  Fcaft  he  made  conufance^  l^c.    The  plain-  which  ic  ap- 
iff  in  bar  of  the  conufance  confcffes,  that  the  land  is  parcel  of  the  ^"nl^^^^e^ 
lanor,  and  that  George  Bing  was  fcifed  of  the  faid  manor  in  dominico  viUon.Tiiiti^ 
M  ut  defeodo^  prout  in  the  conufance  ;  and  that  the  faid  George  good  confeffioa 
iEiy,  fo  being  feifed,  granted  the  laid  rent  to  Sir  Robert  Heath  and  and  avoidance 
tfiers,  PROUT,  &c.     Sedquiddiu  antea  the  faid  George  Bing  «//-  °f  *'»«  ^«'fi«  « 
md  hmbmi  in  the  faid  manor,  and  long  time  before  the  grar.i  of  the  J^ij**^*n^J^ 
lid  rent,  one  f^n  Leigh  was  feifed  in  fee  of  the  faid  manor,  unde^  (aiietmjfjUmmrd 
tc.i  andfo  feifed,  in  ^.Eliz.  devifcd  that  xtt^nor  to  Richard Blu/U  av^idance^  ic 
or  one  hundred  and  twenty  years,  by  virtue  whereof  he  entered  being  only  a  de- 
ind  was  poffeflcd  ;  and  fo  poffcffed,  17.  Eliz.  granted  the  fame  to  [""J'^f^^"^'' 
Vbomas  Bluntj  who  entered,  and  in  31.  Eiiz.  aliigned  that  Icafc  to  t  w,!^^/ J2i^ 
he  (aid  George  Bing^  who  likewife  entered  and  was  pofTefTed ;  and  r$r, 
o  poflefTed,  in  37.  Eliz.  afligned  it  to  Henry  Bing  ;  and  that  he,      . 
U.  Jac.  I.  aiBj^ned  it  to  Hammond  Claxton^  who  entered,  and  was,  joncit'aox. 
md  yet  is  poflefled,  and  licenced  the  plaintiff  to  put  in  his  cattle  ;  D>er,*3ia/ 
vho  thereupon  put  in  his  beads,  and  the  defendant  diftrained  i.Saund.  2C7. 
dm,  8cc.     Upon  this  the  defendant  demurred,  and  fhewed  for  ^*y*  '^c 
ode-  3.  Mod.  319^ 

First,  That  he  doth  not  confefs  or  traverfe  the  grant  to  Cotton.   *^*' 

Secondly,  That  he  doth  not  fhew  how  the  feifin  and  grant  of 
diciaid  George  Bing  is  avoided. 

Thirdly,  Becaufe  the  plea  is  repugnant  in  itfclf. 

*  And  now  beii^  argued  at  the  bar  by  RoLLE,/(;r  the  defendant^  he 
flawed,  that  this  plea  to  the  conufance  is  ill,  becaufe  in  the  conu- 
fma  it  is  pleaded,  that  George  Bing  was  feifed  in  his  demefne  as 
oTice,  and  granted  that  rent,  &c. ;  which  is  intended  as  a  feifin  in 
fee  in  pofldl&on :  then  when  the  plaintiff  confefled  that  tie  was 
fclied  in  dominicofuo  ut  de  feodo  trout^  it  is  a  confeflion  of  the  feifin 
tif  dK  fee  in  Dotteffion :  and  wnen  he  afterwards  (hewed  a  leafc  for 
]tus,by  anotner,  long  time  before,  and  that  leafe  conveyed  to  the 
^lantor  of  the  rent,  and  from  him  by  mefne  conveyances  to  the 
•Nuntiff,  it  may  be  intended,  that  the  grantor  was  feifed  of  the  fee 
Q  itverfion,  and  not  of  the  fee  in  pofieflion ;  for  it  is  not  repug- 
tlntto  the  former  part  of  his  confenion,  and  it  is  not  a  confeflion 
^the  feifin  alled^:  wherefore  he  ought  to  have  traverfed  ahfque 
^  that  he  wu  feifed  dittr  vd  di$  modo^  or  that  he  was  feifed  mod^ 
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Idwahbi      it  forma  prout :  alfo,  he  doth  not  fhew  how  the  fee  came 

af^ain/k       grantoF  after  the  Icafc :  alfo,  there  is  not  any  ftU  cdnfeffid 

WooDDiK.     ^Yit  fee  was  in  the  grantor,  but  by  argument,  which  is  not  g 

Foft.  494.         pleading ;  and  for  thefe  reafons  it  was  moved^  that  tht  bar 

conufanci  is  ill. 

Richardson^  Chief  Jujllctj  and  Jones  were  of  that  oj 
upon  the  firft  motion. 

But  I  conceived,  that  the  plea  is  a  good  confeffion  and  avo 

^  of  the  feifin  in  fee  alledged,  and  there  needs  not  any  traveric 

when  he  entitles  himfelf  to  a  leafe  for  years  preceaent,  yet 

which  is  not  chargeable  with  this  rent,  and  allows  the  reverii 

fee,  expcftant  upon  this  leafe,  to  be  in  the  grantor^  the  plead 

good ;  for  one  leifed  in  fee  of  reverfion,  expeAant  upon  a  ks 

years,  may  well  fay  that  he  was  feifed  indomlnicofuo  ut  defcoi 

.*  of  that  fciiin  he  may  have  anailife  ;  and  that  this  plea  is  goc 

pears  in  Adams  v.  iFrotefley  {a).    And  to  Ihew  how  he  after 

came  to  the  fee  lies  not  in  the  conufance  of  the  plalntiiF;  b 

may  well  admit  it  without  prejudicing  himfelf,  he  claiminj 

IM.tIf*        precedent  eflate  not  fubjcft  to  that  charge  :  and  to  take  a  tr 

'  •    *         when  he  claims  by  a  former  eftate  and  admits  it.  is  not  ncci 

and  peradventure  might  be  perilous  unto  him,  as  o.  O.  la.  jfi 

Cafe. 

Berkley,  ^i^/V^,  conceived,  although  feifin  is  pleaded  in 

4.Eeoh.44.8o.  nicdfkota  difeodo^  which  fhall  be  intended  feifin  inpoileilioi 

3.  Mod.  319.     is  pleaded,  yet  the  plea  is  good  in  fuhftance,  becaufe  he  avoi 

Yeiv.  151.        charge  againft  him  by  rcafbn  of  the  former  eftate;  and  if  th 

a.Saund.5».      ^^^  defcft  therein,  it  is  only  for  want  oitraverfg,  and  that 

form ;  and  not  being  ihewn  for  caufe,  but  other caufes  imma 

it  is  aided  by  the  27.  Eli%.  c.   .  and  the  defendant  fhall  not  ha 

vantage  thereof — Andtothis  opinion,  forthis  cauie,RicBii 

and  Jones  feemed  to  incline ;  but  tlicy  would  advife.— » 

journatur. 

(«)  Plowd. 

Cask  6.  John  Gcorgc  and  his  Wife  againjl  Harvey. 

Ante^  Page  282. 

laionwill  T^HIS  Cafe  was  now  moved  again  byRoLLE,yir  the plaim 
iiefor  cai-  *-  have  judgment,  that  adtion  lies  ibr  thefe  words,  for  f 
ling  another**  a  <«  g^^  jg  3  witch  ;'*  becaufe  all  kind  of  witchcraft  is  puniflia 
flmcta  of*'^*  I.  jac  1.  c.  12.  («),  and  is  intended  to  be  fuch  who  hathconf 
wUchcraft^bc     ^ith  »  fpirit,  and  works  by  fpirits. 

alicdgtd.  Bqi*  all  the  Cov kt  fcnatim  delivered  their  opinion,  tl 

Ame,  161.  282.  ^Qj^^  ji^g  j^^j  f^j.  calling  one  **  witch,"  without  afledging  fh 
^^^'  done  fome  aft  ;  but  if  it  be  faid  that  (he  bewitched  any  man 
^06*  ^^^  '^°*  thing,  it  w<fll  lies  :  but  to  fay  fhe  is  "  a  witch"  generally,  is  1 
i!*R«»ir^4c.  tionable  ;  for  it  is  a  common  faying,  ••  You  are  a  witch/* 
Moor,  906.'  may  be  by  your  tongue  or  looks,  &c.  Wherefore  it  was  ad^ 
I. Com.  Dig.  for  the  defendant,  ^d^  Hawks  v.  Auge{b]y  adjudgtd accotij 
'•*•  zviATowfe  V.  Sand. Mich.  10.  Jac.  I. 

(«)  RepnM  bj  9.  Ceo.  1.  c  Sf «»*Sei  t ;  HMrk.  ib*  4.  i,  5*       (I)  Gra^  Jm 

1 


An  aai 

not  li 
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Tyffyn  agiaiaft  Wingficld.  Caii;. 

THE  record  was,  •*  ^eritur  in  phcUo  tranfgrejfxonts pro  ih  quodvi  Aniaionfor 
^      **  narmh  arpit  H  chafeavU  hfe  cattle  into  the  clolc  of  J.  S.  for  f***^'°«  ^|f 
•  which  he  tofokthcm  damage fifant^  and  the  plaintiff  Was  mforccd  cbfc*!^wj 
'  to  pay  to  him  forty  ihiilings  for  amends,  per  quod  he  fuftained  the  plaintiff  wu 
^  dammgess  &c."    Atter  verdidl,  upon  not  guilty,  and  found  for  nMiged  to  pi/, 
he  plaintiff,  *«•  «««« »»« 

Henden  moved  in  atrcft  of  judgment,  Becaufc  he  did  hotx:oncIude  ^Mtwi^  though 
xmarapacem^  &c. :  for  thebiH  recites-,  that  it  iy  ^^placitum  traff-  thebiUit"#f«^. 
**  OflP^^^f*  *"<*  the  declaration  is,  «*  vi  et  armis ;"  therefore  he  "f'^«'/;«nd 
bi^t  to  conclude  cttntra  pacem  :  and  becaufe  it  is  not  fo  done  it  is  If^,!**'*™^"^ 
Ill  in  fubftaitce,  and  not  aided  by  any  of  the  llatutcs  of  Jeofails.         Aat^isl!'' 

But  Grimston',  for  the  plaintiJIfy  argued,  that  ihrs  is  an  aftion  P*^»  377- 
^qK>nthe  cafe :  for  the  aiftion  is  not  brought  merely  fot  the  taking  iRolKAbwoo. 
•r  chafing  of  his  cattle,  but  for  a  fpecial  wrong,  viz.  for  chafing  *;^^o!i.Rep.i  J9. 
^em  into  another  man's  foil,  foas  tliey  were  there  trefpaflfers,  and  ,30.     '  '**' 
She  inforccd  to  compound  for  tliis  damnification :  and  although  it  Hob.  180. 
gbexri  et  armis.  yd  thatdo<h  not  prove  it  to  bean  aSion  of  trefpafs  ;  Vaugh.  loi. 
^br  that  mav  be  in  an  aftion  upon  the  cafe,  as  it  is  in  The  Earl  of^'^^^  ^^• 
'iUop's  Caji^ij.  a.  50.     And  although  the  recital  of  the  bill  be  ,fcom.^D,^' 
jkpiactto  fraptjgreffhnis^  yet  it  is  not  of  Acceffity  to  be  trefpafs  only,  131.     '    '*' 
Dot  may  ferve  for  trefpafs  upon  the  cafe.  5.  Com.  Dig. 

And  ALL  THE  Court  being  of  that  opinion^  it  was  ad»isdffed  ^^i*     ,^ 
fcr  the  plaintiff.  '     ^     4.Bac.Ab.i3. 

See  16.  &  17.  Car.  1.  c.  8.  and  4.  ft  5.  Ann.  c  16. 

Symonds  a^ainft  Seabourne.  Cai»«. 

Eajiir  Term,  S,  Car.  i.     Rcll 

ACTION  6W  THE  CASE.      Whereas  the  "plaihtiff,  upon  Ana^icnonth. 
-grh  O^ober^  5.  (xir,  i.  wf.s  poflelfcd  of  aii  ancient  houlc  in  "^t- "lay  be 
W%rcejler  ;  and  the  defendant^  the  9th  Oilober,  5.  Car,  i.  was  and  T^^y^'^'^aM  * 
yci  is  poffeffcd  of  another  houfc  and  void  piece  of  land  adjoining  lor  obrtrudJing 
to  the  north  part  of  the  plaintifTs  houlc,  wherein  were  three  win-  ihciighis  ©fan 
dows,  time  whereof  memory,  ?^c.  by  wluch  windows  the  light  came  ancient  mef- 
out  of  the  ikid  void  parcel  of  land  into  the  plaintiff^s  houfe,  time  ^"•''' 
vIiereof,&c. ;  that  the  faid defendant  malicioufly,  to  deprive  him  of  Cro.  Eiiz.  ng. 
the  light  coming  by  the  faid  windows  into  his  houfe,  the  faid  9th  '•  ^**''  *^7- 
OHcber^  5.  Car.  i.  erefted  a  building  in  pait  of  the  faid  void  piece,  ^'^vtm^V^^* 
ind  tiiereby  flopped  the  I'ghrs  commg  by  the  faid  windows  into  i.'show.V.'' 
his  houfe,  whereby  his  houfe  is  totally  darkened,  and  he  much  pre-  L4.  Ray.  391. 
judiced  by  that  flopping.     The  defendant  pleaded  not  guilty  ;  and  ^-  ^^^^'  «Mi. 
frundagainfl  him.  Cowp.63$. 

Exception  was  taken  in  arrcft  of  judgment,  That  the  declaration  A  deciaraticn 
i!  il  repugnant  in  itfclf ;  for  to  fay  a  thuc  pvffcjjionctus  of  the  faid  void  •^*'  ^^*  defen. 
ft.  liecc  of  land,  and  to  fhew  the  offence  in  ere(5)ing  a  building  upon  ***"^.  ^* VJli 
[  t,  flicws  that  it  is  not  now  a  void  piece  of  land.  ofV h^f?!Ld 

Berkley  was  of  this  opinion  ;  but  Richaudson',  Jones,  tnd  land, and crc^ed 
MtkELF  held,  that  this  is  good  enough,  and  no  repugnancy,  in  the  btiiidings  ihere- 
^ucpoffl^onatus ;  for  it  may  be  that  part  of  the  faid  void  parcel  of  «^">  *<=• »'  V^' 
hndisbuiided,  and  dairkens  his  light,  and  part  remains  flill  void  ;  001111.455. 
'     «to.  CAR.  Y  and 
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Stmouds  and  the  declaration  as  to  that  is  but  furplufagc,  and  the  o 

aimnfi  ^gjj  ft^nds  With  thc  otl)cr. 
Aordc'   •  Another  exception,  Becaufe  he  alledgcth  not  any 

HiJv^St^  in  whom  thc  prefcription  may  be  fixed  ;  and  the  plaintiff 

lights  it  to  the  Icflee  for  years,  who  cannot  prefcribe.  But  it  was  anfwered  tl 

,kmfi  and  not  that  tlie   "  time  whereof,  &c."  is  tied  to  the  houfe,  and  not 

^ptrj,.u.  perfonal  prefcription  ;   and  being  an  ancient  houfe  and  wi 

.    oi .  419.  therein,  time  whereof,  &c.  there  need  not  any  prefcription 

Cio.  jac.  151.  pcrfon.— Wherefore  it  was  adjudged  for  tlie  plaintiff*. 

Caii  9.  Baal  againjl  Baggerley. 

Trinifj  Term,  f .  Car.  i.     Roll        « 
Tofiiy,«Thott    A  CTIONFORWORDS:    "Thou  haft  forged  a  pri\ 
,  •*  haft  forged  a  -*^  **  and  a  commiflion :  Why  doft  not  thou  break  open  thj 
.^  prity  fcal,and  a  miffion  V' 

'**  fion,"  ihaU  After  verdift,  upon  not  guilty  pleaded,  and  found  for  the 
be  intended  to  tiff",  it  was  moved  in  arreft  of  judgment,  that  thefe  words  a 
ijiean  ••  Tbt  aftionable :  for  he  did  not  fay  the  king^s  privy  feaU  nor  art; 
\i^l\^^^l^l^  under  the  privy  feal ;  and  it  doth  not  appear  what  privy  feal' 
*^ldn^%  ccmmif-  tended :  alfo,  he  faith  not  what  commiffion  ;  and  thc  words 
«*/•»  umUrbit  quent,  •*  thy  commiffion,"  (hewed  that  he  intended  a  comn 
*'  /n'v  /*«//•   made  by  the  plaintiff  himfelf. 

S.c.  jofics,3i5.      Butitwasanfwered  thereto,  tliat  by  a^rivr/r<»/ is  inttndedthi 
i.Ro!l.Ab.6S.  privy  feaiy  and  being  fpoken  generally,  is  to  be  intended  aco 
a.  Bum.  137.    tQ  ^Q  vulgar  fpeech  and  intendment  j  and  no  other  feal  is 
1!  Sid/iVi!'     ^i^c^^l^y  belides  the  king's :  and  "  thy  commiffion"  is  intei 
7!  Hawk.  F.  C.  commiffion  which  is  fued  out  under  the  privy  feal. 

The  Court  feemed  to  incline  to  this  opinion ;  but  Ber 
*]ujiice^  doubting  thereof,  the  Court  would  advife. 

Afterward  it  was  moved  again  and  argued  by  Palmer,  j 
defendant^  and  by  C  ALTHROP,  for  the  plaintiff'. 

Palmer  (hewed,  that  thefe  words  do  not  import  in  then 
that  he  fpake  of  tJie  king's  privy  feal,  for  there  is  not  any  ii 
nient  that  there  was  any  fpeech  of  the  king's  privv  feal ;  a 
words  in  themfelves  do  not  import  any  (lander,  and  they  (h: 
be  helped  by  an  intendment  or  innuendo.  And  it  may  be, 
private  perlon  might  have  a  private  feal ;  and  the  words  afte 
the  intent  of  the  defendant,  when  he  faid  *•  thy  commiffioi 
nuendo  the  commillion  of  the  plaintiff* 

Calthrop  thereto  anfwered  for  the  plaintiff,  that  the 
(hallj^e  taken  according  to  the  vulgar  opinion,  and  as  the  ai 
•underftand  in  their  ufual  phrafe,  which  is,  that  he  fpake  of 
*•  king's  privy  feal,"  when  he  faid  ••  a  privy  feal ;"  and  wl 
faid  *'  thy  commiffion,"  it  is  to  be  intended  *•  the  commiifii 
*•  der  the  privy  feal  which  the  plaintiff  fucd  out."  And  he 
cafe  in  Trinity  Tcrm^  35.  Eliz,  [a)  where  an  adtion  was  brou{ 
thefe  words,  **  Thou  haft  forged  a  writing  for  which  thoi 
•*  brought  into  the  ftar-chamber  \**  and  it  was  adjudged 
common  pleas  that  the  aSion  lies,  for  tbcyibaU  be  intende 
writings  tor  which  one  (hall  be  puni(hed« 

(a)  Muflday  v.  Cordal,  Cro.  £llz,  296* 
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;  ALi-  r HZ  CovRT pyiaiim  delivered  theii:  opinions,  th^tthcJ        ^AAt 
well  lies;  for  the  wbrds  are  fpoken  malicioufly  ;  and  being        '«f^«V' 
jd  inthc  declaration  that  he  fpike  them  to  fcandalize  him  for     ^°°*»*'*^* 
g  of  the  privy  feal  anda  commifflon,and  being  found  guilty,  ,,roI1.68. 
1  b^.  intended  according  to  the  vulgar  interpretation,  **  the 
' s  ^\vy  fcal^'^  the  counterfeiting  whereof  is  trcafon  ^^0  ;  and 
miflion  (hall  be  intended  the  kit^gs  commijfion  under  his  privy 
Berkley,  Jufticty  agreed  with  the  others.     And  judgment 
veil  for  the  plaiiltifF. 

(»),By  25.  Edw.  3;  c.  2.  and  t,  Mary,  ft.  2.  e.  6. 

Johrtfon  againji  Davy-  ^^"  *^ 

Trinity  TertHy  9.  Car.  i.    Roll  1314. 
LCTMENT  of  fix  meffuages,  one  hundred  acres  df  lartd^  In  cjeamcnt,  if 
htcc  hundred  acres  of  pafture,  &c.     Upoii  not  guilty  pleaded,  ^^"^  "^YZt^^ 
*rdift  was  found  for  the  plaintiff.  another  Term, 

.IMSTON  ihoVed  in  arreft  of  judgment,  that  this  fuit  is  by  ori*  and  between 
Writj  and  the  original  doth  not  warrant  the  declaration';  for  oj^hcr  partits 
..',.       r  rr  j/-^  rij  ir  •      than  ihofc  ifi  the 

iginal  IS  of  one  mciTuage  and  fixty  acres  of  land,  and  to  vanes  <jeclarttion,  it 

the  original  in  the  number  of  the  nlefluages  and  the  land.        ihall be  intended 
i  R6LLE,/irr  thephintifi  faidj  that  this  fliAll  not  be  intended  JJ.'JIiclJ^jiJ^^^^^ 
iginal  upon  which  the  plaintiff  declared ;  but  that  there  was  ^ffd^ciarS!*  ' 
er  original  which  w^rrsints  this  declaration,   which  is  now  Ante,  281.290, 
Klled.     And  it  Ihall  not  be  intended  to  be  grounded  upon  the  19^- 
nrhith  is  now  fhewn,    First,  Becaufc  the  writ  bears   tejic  Hob.  251. 
Aprily  returnable  15.  Pafcha^  J^nd  this  declaration  is  in  Trinity  3.  Mod*  136. 
,  and  here  is  ho  contirtuance  upon  this  writ  :    Secondly,  ^ro.  jac  655. 
ife  the  writ  is  againft  the  defendant  aiid  a  copyholder ;  and  in  ^^^^      f^^ 
eclaration  there  is  no  name  of  the  copyholder  ;  wherefore  it  Barn«,4i5.* 
be  intended  that  this  declaration   is  grounded  upon  another  i.  Com.Diij. 
lovv  wanting ;  ahd  this  Want  is  aided  by  the  ftatute  oi  Jeofails,    i^^- 

d  ALL  THE  Court,  ahfente  Richardson,  was  of  the  fame  ]nn6til.     ^^ 
on  ;  and  rule  given  for  judgment  for  the  phintifF.  Cowp.  455. 

Pehfbn  ngainjt  Gooday.  Caif.  xi. 

Trinity  Term,  9.  Car,  i . 

TION  ON  THE  CASE.     That  the  defendant  malicioufly  Word,  fpoken 
md  faUiy,  to  deprive  him  of  hii  life,  fpakc  thcle  words  of  the  at  ^i/«rrrn/ /iWj, 
tiff:  "  Thou  haft  taken  out  of  my  pocket  forty  pounds  of  my  [[/n^^Jc  ^"11^" 
»ney,and  1  will  caufe  thee  to  be  indicted  at  tlic  felfions  of  the  oihm  not,  and 
ICC,  and  to  hold  up  thy  hand  at  the  bar  for  it."     lit  exultcriori  entire  damage* 
w  againft  the  plaintiff  at  fuch  a  day  after,   faid,  "  He  hath  given,  no  judg- 
:kfcd  out  of  my  pocket  filver  and  gold."     After  not  guilty  J^'"r"j^/,"; 
bd,  and  found  for  the  plaintiff,  Jf  ^hc  wordl  b^ 

KIMSTDN  moved  in  arreft  of  judgment,   that  thcfc  words  are  fpoken  at  ihc 
ifiionable,  efpccially  the  lalt  words;  and  being  fpoken  at/"*''""'* 
al  limes,  and  there  lying  no  aftionfor  the  laft  words,  and  da-  JIJ^" ^l^oi  bTac- 
it  entire  given,  the  plaintiff  ought  not  to  have  judgment ;  and  tionable. 
ore  that  he  cited  tlic  cafe  oUjJbomv.  MddletQn  (a).  Aqic,  ja^- 

(«)  10.  Co.  ij^.  a. 

Y  a  And  \ 
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PiNion  And  THE  WHOLE  CoURT  was  of  the  fame  opinion,  that  if  tht 

,igainii  Words  fpokcn  at  any  of  the  timeS  will  not  bear  an  afkion,  and  entiit^ 

*'**"^^*  damages  be  given,  there  Ihall  no  judgment  be  entered  :  and  thcie-: 

C'o.  Jac.  115.  ^^^^  ^^  difference  is,  when  the  words  are  all  fpoken  at  one  taxn^ 

143.  and  part  of  them  are  aftionable  and  part  not,  there  dama^ihal 

Cro.  Eiiz.  7SS.  be  intended  to  be  given  only  for  thofe  words  which  are  aftiondikl 

i.Roii.Ab.576.  bu^  where  words  are  ipoken  at  fcVeral  timcs»  and  the  firftaieac- 

itTco.^tjl!  tionabie,  and  the  other  not,  and  the  defendant  found  gtijltfrf| 

Hutr,  13.  '  both,  and  entire  damages  given,  there  nd  jtidgmcnt  ihallbe^^ 

2.Bac.  Ab.  7.  tered.     But  in  this  cafe  the  firft  words  without  que{tion  areio- 

a.  Com.  Dig.  tionable  ;  for  he  direftly  charged  him  with  a  felonious  taking, 

n  t*f  l^'  ^  ^vh^*^  he  faid,  *•  He  would  caufc  him  tobc  indiited^and  to  hold  Tip 

3.  Term  R^r  '*  '^'*    '^^."^   ^^^  ^'^^^   ^^"^^'^      ^"^  ^'^^^   ^^^^.   ^?^^2  *^^  }^^  ^ 
433.  words  being  allcdged  to  be  fpoken  ex  uliermi  invidii  et  maliita  ton 

reference  to  the  firfl,  which  is  the  picking  of  the  pocket  befdi 

mentioned,  and  fo  charging  him  with  that  felony.     It  was  thoq 

fore  adjudged  for  the  plaintiff.  \ 

^Asi  12.  Vcfcy  againji  Harris  and  his  Wife. 

Hilary  Tcrm^  8.  Cmr.  i.  RsH 
Siirc  facias  for  CCIRE  FACIAS.  Whcrcas  the  wife  iium  folafuit  reeoYtttd  1 
reAicution  o(  ^  the  king's  bench,  in  an  a£tion  on  the  cafe,  abl.  13s.  4d.  fordi 
money  recover-  mages  and  cofis,  and  had  execution  of  thofe  daaiages,  and  yet  i 
n^mwVchwat  thereof  poffeiTcd  5  and  whereas  afterwards  the  faid  judgment  wil| 
afcrrwardt  re-  ^  Writ  of  error  removed  into  the  exchequer  chamber)  and  there IJ 
vrrfed.  Plea  of  vcrfed  and  rellitution  awarded  ;  and  afterward  (he  took  the  fii 
paymrnt,a^/y«*  jE/^y-y./^  to  hulband  j  the  plaintiff  thereupon  brought  this  writ  I 
^tf''**!"]!!'/     have  rcftitution. 

natut,  ^c.  The      The  defendant  pleaded,  that  after  the  rcvcrral  had,  and 
traverfcisonan  ^^e  purchafe  of  this  writ,  he  paid  to  the  plaintiff  the  faid  debt 
'"'inrand  bad    ^^^^^  of  ^61.  13S.  4d.  ABsquE  HOC,  that  they  be  poJfeffi9nati  of 
'  faid  money  ^;flw/. 

4.  Leon,"ic4  The  plaintiff  hereupon  demurred,  bc^caufe  Ae  plea  and  traTCxfi 
ciift.  675.  ^  are  both  ill.  . ' 
I.  Vent.  211.  ^Ynd  now  it  was  argued  at  the  bar  by  CAtTHROF,  for  tbefldm 
Cro!  !«•.  19.      ^'ff>  ^^^  ^y  Cj£RM  YN,yi>r  thi  defendant. 

Lut.  l^%.  382.       Richardson,  Chief  JujUce,  Jone*;,  and  Myself  held,  that  dii 

}:  ^ci**^'      pleading  of  the  payment  is  ill,  becaufe  it  is  grounded  and  affinQei 

Strange,  69"     agamft  the  record  -,  and  a  payment  being  againft  matter  of  recoiq 

1.  Saund.268.  cannot  be  a  difcharge  unlcfs  by  matter  of  record  :  and  as  in  ^Jik 

t >Cromp.?ue.f acids  to  have  execution  payment  is  no  plea  in  difcharge  thereol 

^^^R       k    <  ^°  more  is  it  in  a  fcire  facias  to  have  rcftitution.     And  it  appears  h| 

cowp^'yts!       THE  YEAR-Book  20. //.//. 6.  pL  24.  and  ii.Hen.b.  pL  15.  tha 

a.  Tcim  Rep.    it  is  much  doubted  whether  if  **  levied  by  the  (heriff  upon  zfk 

45-  ""^  facias*'  be  good  plea  ;  and  at  length  it  was  ruled  to  be  good,  bfe 

caufe  it  is  grounded  upon  the feri  facias  awarded,  which  becanxiC 

wiihftand;  and  in  rcafon  therefore  it  (hould  then  be  allowed  {i\ 

a  multo  fortiori^  a  bare  payment  is  no  pica  :  and  if  it  be  a  plea,  fl 

as  it  is  pleaded,  it  is  not  good  ;  for  he  doth  not  rely  upon  it,  W 


•l>6  taken  to  tn  imnuterlal  (ravcrft;  unlefi  (hewn  for  caule  of  demuircrk 

OKOI 
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nt,  which  being  fpecially  (hewn  for  caufe  of  demurrer,  the  de-        Vi-sir 
irrcr  is  goody  and  judgment  (hall  be  againft  the  defendant.  "jr-'-ji' 

Bekklzy 9  Jyfiice^  held,  that  payment  had  been  a  good  plea,  if  Win. 
had  relied  thereupon,  becaufe  he  avers  that  thereby  the  party  is 
jsfied  :  and  in  divers  cafes  matter  in  faft  may  be  pleaded  in^if- 
arge ;  as  in  debt  upon  an  efcape,  he  may  plead,  tliat  the  plaintiff 
snmaiided  him  to  let  him  out  of  execution,  and  fuch  like,  &c. 
It  as  to  thctraverfe,  he  conceived  it  ill,  and  therefore  agreed  with 
eotherjuftices,  that  judgment  fliould  be  given  for  the  plaintiff; 
id  it  was  adjudged  accordingly. 

Penfon  and  Anne  his  Wife  afralnji  Gooday.  ca«  ij. 

Trinity  Term i   g.  Car,  i.      Roll 

i  CTTON  ON  THE  CASE.     Whereas  he  keepeth  an  alehoufe,  An  aaion  Uet 
^  being  debito  modo  licentiaius  by  juftices  of  the  peace  ;  that  the  ^x  hu(band  and 
rfcndant,  to  fcandalize  the  plaintiff's  wife,   fpake  thefe  words  of  ^/^^hl^'^j*/*"* 
*r :  "  Hang  thee,  bawd,"  innuendo  the  faid  wite;  ••  thou,'*  the  faid  u  hm^i^ 
line  imuicndoj  *'  art  worfe  than  a  bawd  ;  thou  keepeft  an  houfe,"  «  bawd;  chou 
tffkagium  pradiifum  innuendo^  "  worfe  than  a  bawdy-houfej  and  "«« worfe  thun 
thou  keepeft  a  whore  in  thy  houfe  to  pull  out  my  throat."  Upon  •*  ^^^^^^^i  thou 
jt  guilty  pleaded,  it  was  found  for  the  plaintiff.  ^  Sliwn"/* 

Stone  moved  in  arrcft  of  judgment,  that  thefe  words  are  not  "b^wdy.houfei 
3:ionable  ;  but  agreed,  that  tor  faying  one  is  "  a  bawd,  and  keeps  "»n<*th<Hikecp. 
a  bawdy^houfe,"  adtion  lies,  becaufe  it  is  a  temporal  offence,  for  «  Jj^^i^y^*^  '" 
hicli  the  common  law  inflifts  punifliment :  but  to  call  one  «» pun  ^^j^^y 
bawd"  without  further  fpeaking,   an  aftion  lies  not,  no  more  •*  throat" 
an  to  call  one  "  whore/*  which  is  adefamafiononly  punifhablc  Ante,  219. 
1  the  fpiritual  court :  and  to  fay,  that  *'  he  keeps  a  houfe  worfe  ^^^*  394- 
than  a  bawdy-houfe,"  hath  not  any  plain  intendment  what  he  cro^}^*'*/*' 
cant  tlicreby ;  wherefore  the  aftion  lies  not:  and  if  it  be  in-  iImqA.'^i  *' 
nded  tliat  (uch  words  fhould  hinder  gucfts  from  coming  thither,  i.  sid.  '4.38.* 
jing  an  alehoufe,  the  hulband  only  ought  to  have  brought  the  i.  Vent.  ^j. 

lion.  Qrfuit^' 

And  as  to  that  the  Court,  ahfcnte  Richaudson,  agreed:  but  j^,',    "*  *'^* 
r  die  other  words  they  held,  that  the  a£lion  lies  by  the  hufband  i.  M.Ray.yi^^ 
id  wife  for  the  (lander  to  his  wife ;  and  it  is  as  much  as  if  he  had  »•  ^-  R»>. 
id,  that  ihe  keepeth  a  bawdy-houii.     Wherefore  it  was  adjudged  ^^^' 
r  the  plaintiff.  V.  liitk.  p?6. 

357. 

jeorse  Minn  agahfi  Anthony  Hynton,   Bailiff  of  the      Cah  P4. 
Liberty  of  the  Dean  and  Chapter  of  Weftminftcr. 

/*  Chancery, 

rHE  plaintiff  declares  as  ckrk  •/  the  hamper  in  an  aflion  upon  Anofficcrofihe 
^  the  cafe.  W  hereas  one  Robert  Trcfweily  1 6th  February^  4.  Car.  i.  <»"'^' oichMncerj^ 
rai  bound  to  him  in  an  obligation  of  lool.  which  was  not  paid ;  «*n»?o' hoJ«* « 
nd  whereas  he.  for  the  obtaining  of  the  faid  debt,  12th  March,  K«!«w 
),Car.  I.  being  clerk  of  the  hamper  in  chancery,  profecutcd  an  at-  privUeit  intreL 
kbmmt  tf  privilege^  direfted  to  the  ^txxti  oi  Midalejex,  to  attach  paf»,wirhanin. 
«  body,  returnable  15.  Pafch.  in  chancery,  adrejpond,  the  faid  «^'«'o"«odt- 
jEpacE  Minn  inplacito  tran/greftonis^  which  writ  he  profecuted  fn^^!*"*"*'*"* 

%m  Tidd,  193.    3,  Term  Rtp.  Ha« 
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MiKM  fa.  Intnulofic,  that  tht*  faid  Robot  T^^fy^^ell  fo  being  arretted up<a 
agaxnfi  jjj^  appearaiicc,  (houM  put  in  good  bail  to  anfwer  uim  tohisCd 
iKTow.  ^jji  j^^  j^jj^^  ^^  j^^  p^^  jj^  j^j.  ^^^  recovery  of  his  (aid debt upoadi( 
faid  obligation  ;  which  writ  afterward,  v)%,  iy\\  Marcb^  ^:Cm.\ 
was  delivered  to  the  fherifFs  ofAIiddlefcx  to  execute ;  and  thatthej 
the  fame  day  dircAed  their  warrants  under  their  fesds  to  the  bud 
of  the  liberty  of  the  dean  and  chapter  oi  IVeftminfler  to  arrefthin 
which  warrant,  T4th  Marchy  5.  Car.  i.  was  delivered  to  thedcfeq 
dant,  bailiff  of  the  faid  liberty,  to  execute ;  and  tliat  he  by  vim 
of  the  faid  warrant  J^t  PVeJhnnfter^  within  the  (aid  liberty,  upond 
2  5tli  March^  5.  Car.  i.  arrefted  the  faid  Rnheri  Trefwell^  and  hadhi 
in  his  cuftody  ;  and  that  afterwards,  before  the  return  of  the  wri 
%n%.  8th  ^pril-i  6.  G/r.  i.  to  delay  the  plaintiff  of  his  fuit,  and 
defraud  him  of  the  recovery  of  his  debt,  let  him  out  of  his  cvftoi 
and  to  go  at  large  againll  the  plaintiff's  will,  and  h^d  not  his  bo 
^t  th(:  day ;  and  that  afterward y^  elohicrai  and  bccaufe  he  is  delay 
in  his  fuit  and  lofcth  his  debt,  &c. 

The  defendant  pleads  thereto,  that  the  faid  Robert  TrefwtUim 
fureties  for  his  appearance  jirthur  Squibb  and  y.  ff^. ;  and  at  t! 
day  of  the  return  of  the  writ  the  defendant  returned  ^^ccpic9rf9S 
n\\A  th^t  before  th^  habeas  corpus  to  bring  him  to  the  bar,  he  tbe£i 
Rtfhcrt  Tn-fivcll  died.  Et  hoc^  i^c.  Tjie  pUintifF  replies,  that 
did  not  take  tlie  laid  Arthur  Squibb  and  J.  IV^  fureties  for  his  a 
pcarancc  modo  ct found  :  ^ud  hereupon  it  was  demurred,- 

And  this  was  referred  to  Justice  Jones,  Justice  Berku 
and  to  Myself,  to  confidcrof  thi3  demurrer;  and  after  ar^mc] 
by  counfel  on  both  fides,  we  refplved,  that  this  declaration  1 
not  good. 

First,  Becaufc  lie  doth  not  fay  of  what  liberty  he  is  bailiff, 
m'nfiTlailiff  whether  he  hath  exccutipn  and  rctprn  of  writs  ;  otherwife  then 
for  an  eCcapc  no  Colour  to  charge  him,  aiul  tlicrefore  ought  to  be  fpecially  fhcv 
muftihewof  And  of  this  opinion  was  Jones;  and  1  ^reed  with  him :  I 
vfhxxlibtrtyht  Bericley  doubtcd  thereof,  bccaufe  being  bailiff  of  ^  liberty, 
that  te  hiS'the*  ^^"'^^^  ^  intended  another  liberty  ;  ^nd  hp  admits  it  in  his  pi 
ffi^ecuKJon  of      hy  making  him  a  warrant  to  arrelt. 

writt.  i.Tcrm  Rep.  5. 

In  the  Kng's  SECONDLY,  Bccaufc  he  allcdffes  tli|it  he  had  f?«  attachment  off 

hntkt  whcpde-  viUgelo  arrcft  him  for  trcfpafs^  intending  after  his  appcaranceto< 
Ctndant  if  com-  claie  /;/  dcbt\  which  cannot  be:  for  it  is  abufiqg  the  procefsofl 
mirfliairor  has  CP"^^  ^  "^^  ^^*^  1^  ^'  '^  ^"  ^"Y  ^ourt  but  in  the  king's  bench :  a 
put  in  bail,  the  there  the  reafon  is,  becauf^  when  hq  appears  ai|d  puts  in  bail,  h< 
plainti/r  or  any  fuppofed  to  be  /;/  cujiodia  marefchalliy  and  declares  againft  him 
other  may  dc-  cujhd'i^,  i^c,  ;  but  fo  it  is  not  in  ^ny  other  coiirt  (^).-r-Vir'hcrcfi 
[i'whaiwr^acl  ^'^^^^'  ALLHKLD,  that  tlic  declaration  for  this  cauie  was  notgo< 
ti«n  he  pUaft*.  *"f^  ^''^^  judgment  ou^ht  to  be  againfl  the  plaintiff;  and  fo  we  c 
z.  jnft.  43.  tificd  that  the  dpclaratjon  was  ill,  and  the  caufes  wherefore. 
^\n\\.^y^.  a.  Buia  X07.  Hob.  2*^7.  Cro.  Jac.  450.  6»o.  podb.  33^.  x.Salk,  352.  Cowp.i 
3.Bl.Pom.28$.     3ui  ffp  TiildJ*  Pra^licc,  1S6.  193. 

C4"  15-  Bawderojc  agahj  Mackajler. 

Information  y«i  fNFORMATlON,  Upon  thp  31.  E/iz.  c.  6.  of  limony,  fbf  t 
tarn  for  fnorc     1  \^\^^  j^^^j  himfclf ;  fupppfing  the  church  in  the  Tower  of  L$m 
t*^(^r^^tmi  rq  bp  a  benefice  with  ci:rc  of*  the  annual  yaluc  of  61.  13$.  4<l-gnM 
lififircd,  though  bad  fpf  Uie  informer,  js  geod  (or  the  king. 
?^l 
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alfcbjr  the  king,  and  that  one  Such  was  parlbn,  and  refigncd  ;     Bawds«ok. 
and  that  afterwards  the  defendant  agreed  with  J.  S.  to  give  him        *'^^'V> 
twenty  pounds  if  he  might  procure  him  to  be  prcfcntcd  thereto  by     *<^'=a»-»-»«- 
llickiag,  and  admitted  and  induftcd  :  and  alledjgcs  in  faft,  that  he  Cro.  Jac.  365,  ■ 

frocured  the  king  to  give  unto  him  the  faid  prelcntation  to  the  faid  ^^ 

chapel,  and  that  he  was  admitted,  inllituted,  and  indufted  thereto  ;  ^00^*564. 

andlherefore  he  demanded  61.  13s.  4d.  being  the  double  valuejyJ--  Cro.Eiiz.5S3. 

iumlumformam/iattiUi  t^c.     Upon  not  guilty  pleaded,  and  found  n.  Co.  66. 

fcrtheplaintiC  ^'SH^^-^^^. 

.  z.  Bl.  Rep.  79J. 

Hendek,  Serjeant^  moved  in  arreft  of  judgment:  Fiiut,  That  2.  Kawk*  p.c. 
diis  information  is  not  good,  becaufc  he  Ihews  the  annual  value  to  3^  3^6* 
be  61. 13s.  4d.  and  tlie  llatute  is  that  he  Ihall  forfeit  a  double  value,  4-  Bl.Com.  61. 
and  yet  demands  61.  13s.  4d.  as  being  tlic  double  value  ;  whereas  it 
appears  it  is  not,  and  therefore  it  is  ill. — Sai  non  allocatur  :  for  the 
truth  of  the  ofFence  being  fliewn,  and  found  againft  him,  although 
he  demands  lefs  than  he  ought,  yet  tlie  information  is  good  for  the 
king:  and  it  was  compared  to  the  cafe  of  Agardv.  Candijh  (tf),  («)  2. Daar. 
which  was  adjudged  in  the  exchequer,  where  an  information  was  **3-  \ 

Iirought  for  him  and  tlie  king  upon  the  ftatute  of  liveries  5  and  it  m^^^  '5,'* 
was  Drought  after  the  year,  which  is  not  good  for  tlie  party,  by  the  j.  And?  117. 
exprefs  words  of  the  flatutc,  yet  it  was  good  for  the  king,  and  Sar.  134. 
judgment  entered. 

Secondly,  It  was  moved,  that  this  being  a  donative  of  the  Ai/Mtfffv#it 
king*!  donation,  is  not  witliin  the  lUtutc  of  31.  Eli%.  c.  6.  for  that  '^'•^'jj'?.  *^* 
IMDtions  only  where  one  comes  in  by  funony,  by  prefentation,  or  2*iin,'{^^    : 
collation,  &c. — &€d  non  allocatur-,  bccaufe  it  is  within  an  equal  aithoufh  in'^che 
milchief,  againft  which  the  ftatute  provides,  and  fo  within  the  re*  king's  %\i\^  and 

medy  thereof.  he  prefent  the 

incumbent ;  for 
fimony  maybe  comnnitted  without  the  patron's  privity.     3.  Com.  Dig.  ii6. 

Thirdly,  It  was  objeded,  that  this  could  not  be  within  the  a  pomipt  con. 
ftatute,  becaufe  the  king  being  donor,   it  cannot  be  intended  that  traaforprocur- 
hc  prcfented  for  fimony  ;  and  the  ftatute  is,  that  the  patron  fhall  j"'*^^);^" 
lofe  his  prefentation  for  that  time,  and  the  king  is  to  have  it;  fice, auhough' 
therefore  it  Ihall  not  extend  to  any  of  the  king's  donations. — Sed  neither  ^4«rM 
n^n  allocatur  :  for  fimony  may  be  by  compad  betwixt  ftrangers,  nar  imtmmkent  h% 
without  the  privity  of  the  incumbent  or  patron,  and  yet  within  the  J!''^^  *®  '*»  '• 
purview  of  the  ftatute;  as  it  was  adjudged  in  Calvers  Cafe  in  the  p^;^* 
exchequer,  as  Jones  cited  it,  where  the  father  of  the  incumbent 
contraded  with  the  patron's  wife,  to  give  her  one  hundred  pounds  ^'"°"  J*^"  ^^^' 
if  the  patron  would  prefent  his  fon,  the  patron  or  incumbent  not  3.  lcv.  337. 
knowing  of  this  contraft  (as  it  was  found  by  fpecial  verdiA)  ;  yet  Lane,  73, 
this  was  held  to  be  within  the  ftatute :  fo  here,  he  giving  to  a  ftran-  Cro.  Eliz.  788, 
pri6i.  &c.  is  within  the  ftatute.    Whereupon  rule  was  given,  that 
judgment  ftxould  be  entered  for  the  plaintiff. 
See  I  a.  Ann.  c.  la. 

Chcdley*s  Cafe.  Cask  16.  . 

PHEDLEY  being  indifled  in  the  grand  feffions  at  AngUfea,  in  jfetrthrmrih 

.  U^aUsy  for  petty  treafon,  a  certiorari  was  prayed  to  remove  the  Rr«ntab!c  to  t^t 
indiihnenty  and  have  it  tried  in  an  adjoining  county  ;  and  the  ^?^^'''*^*'** 
Couw  being  moved  concerning  their  opinions  how  it  might  be  mol* w^tJdia- 
*m  «f  petty  trttfon^  for  the  purpofe  of  trying  it  in  an  idjwiaini  coanty.  Ante,  i48.*-f .  R«U,  Ab.  $94. 
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Creiliv^  tried  in  any  other  county,  doubted  thereof:  but  it  appears  by  <!!-> 
Caii.  vers  precedents,  that  a  certiorari  hath  been  awarded  in  fuch  cafa 
i,Halc,  15S.  into  IVateSy  by  reatbn  of  the  ftatute  of  26.  Hen.  8.  c.  6.  which  al- 
sTifod**  ^***  ^^^^  ^^^^  indiamcnts  in  cafes  of  felony  may  be  ei^quired  in  the 
jlsaik/iil^*  adjoining  counties.  And  Joxes  faid,  tfeat  in  zi.  Eii%,  fuchaf^r- 
Strange,  104.  tiorari  was  granted  upon  debate.  Wherefore  the  Court  awarded  a 
55.3' 704^  certiorari:  and  they  faid*  when  th^  record  was  removed  llicr 
WiUbtt,  310.  ^ould  advifc  how  it  fliould  be  tried.  But  afterwards,  it  was  flajcd^ 
Cowiir'if!.*'  ^^^  appointed  to  be  argued,  whether  a  certiorari  were  grantable. 
%,  Burr.  835.  4-  Burr.  2457.  DougUs,  75 !•  %.  Hawk.  P.  C.  cb.  17.  (^  15.  5.  Com.  D:^  i(6. 
3.Ter.Rq>.658. 

caie  17.  Marty n  Page's  Cafe. 

renetrition        TVTARTYN  PAGK  was  indiftcd  at  Kiivgate  fcflions^  for  tifat 

muii  be  proved  ^^^  cay  nalltcr  cz^^icvh  oi^.e  -^.  IV,  rji  infant  under  the  age  of  tea 

oninindiament  years  (ft) ;  and  bccaufe  upon  evidence  to  the  jury  at  his  ariaignr 

on  *"iHrtlj*fot  ^^^^  ^^  ^^'^  "^^  proved  tliat  he  entered  into  the  chiid*s  body  (but 

thisdcfTa,  the    the  contrary  \  although  he  very  much  had  abuifed  her,  the  jury 

pffcndcr  may  be  \vpuld  not  hnd  him  guilty  of  the  felony  :  whereupon,  by  advice  (Jf 

indiAed  for       JosTict  JoNEs  ancfJusTicE  BERKLEY,   who  heard  the  evidence, 

the  inATdemca.    ^„ j  conceived  it  a  foul  faft,  and  fit  to  be  puniQicd,  aii  indiSmcnt 

of  battery  for  abufing  the  faid  infant  in  lying  with  her  was  preferred 

1. Hawk. p.  C*  and  found  ;  and  he  was  thereupon  tried  this  Terai  at  the  bar,  and 

'i^Mawk.  P  C   '^'"S  found  guilt\',   was  adjudged  for  the  mifdemcanour  to  be 

es5^  '    '  committed   to   prifon,  there  to  abide  during   t^e  king's    plea- 

S.Bunr,  1696.    fure,  to  be  fined  two  hundred  marks,  to  Hand  upon  the  pillory  in 

Cbamery-^lane^  in  MiddUfex^  near  the  place  where  the  faft  was  com- 

niitted,  with  a  paper  upon  his  head  iignifying  the  caufe,  and  to  be 

bound  with  able  furcties  to  the  good  behaviour  durii^Iifc. 

(<j)  Sec  iX.lily:.  c.  7. 

Casi  18.  Arthur  Crohagan's  Cafe. 

Threatening  1 

provided  ch« 
peribn  A^tcr- 

Pngf^nd/or       dominum  Carolum  regem  Engine)  **  if  \  may  come  to  him  ;"  andduj 
that  purpiift,  u  in  Augujly^  9.  Car.  \,  he  came  into  England  for  the  fame  purpofc. 
an  oYcri  aa  of       -p^  ^^  ^^  plea4ed  not  guilty,  and  was  tried  by  a  jury  oiMiiJIt*. 

tr^jfun  within         -  ,     .  «  i»        rvi        **        '   ''i     t'         rwn    '    i  I'ri.    /• 

2  5.ff</w.  3.c.2.y^'^  i  ^^°  *^  w^s  dire^ly  proved  by  Whitlcr  and  tlefty^  two  mcr- 
Ante,  125.  chants,  that  he  fpake  thoip  wo^d^  0^  fhipboard  at  Lijbon^  in  Sf^ 
Dyer,  298.  ^^  %^^^^  ^9^^  ^*  fpcech  with  CafUi^n  Bajk^  aa4  added  thefe  words, 
3.  inft.  11'        *•  hccaufc  he  is  an  heretic." 

I.Haiti  116*  And  for  that  hrs  traitorous  intent  and  the  imagination  ofbiJ 

Keiy.  I  r.  heart  is  declared  by  thefe  word?,  it  war  held  high-treafon  by  the 

4  St.  Tr.6^5.  couii'e  of  the  gpmmon  law,  aiKl  within  the  cxprefs  words  of  the 

i^i\Lr,  zzz.  ftaturc  ot  25.  Edw.  3.  c.  ;j. 

And  he  coming  into  England  m  Auzuft  laft,  ax\d  being  an:cftcJ 
by  a  warrant  for  tins  caufe,  moft  infolently  put  his  finger  into  In* 
mouth,  and  fcornfullv  pylling  it  out,  faii,  "  1  care  not  this  for 
<•  your  king,  ^c. ;"  all  wbichfpceches  and  anions,  though  hcnotv 
denied  them,  yet  the  jury  found  him  guilty :  whereupon  hcW 
judgment  accordingly.  He  confcflcd  that  he  was  a  Dominicai;fr«S 
and  made  piiul  in  S^gk;  a^id  alt^iough  this,  and  his  returning 

*■  iiUO 
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fcro  England  to  fcducc  the  licgc  people,  weretreafon  by  the  ftatute  C»oiiao4«'« 
^i^.El'i%.  c.   .  vet  the  king's  attorney  &id,  he  would  not  proceed        ^^"^ 
ninil  him  for  tnat  caufc^  but  upon  the  ilatute  of  25.  Edw,  3.  c.  a. 
«f  treafon. 

Thomas  Adams  againft  Lord  Warden  of  the  Swnncric^.       ^^"  «9t 

THOMAS  ADAMS,  by  Nov,  the  king's  attorney,  prayed  a  pro-  A  prwkikiinm 
hibition  againft  The  Lord  (Vardm  of  the  Stannerits  in  Comufail,  f^^^  ^^ 
and  bis  deputy  there,  and  againft  Richard  Adams  and  otlicrs,  for  fugge^ion  thac 
that  they  procured  an  order  and  decree  for  the  payment  of  a  fum  of  tbtirprooccdinfi 
jncncy  unto  them,  without  any  bill  and  fummoning  the  defendant  wercrtpugnmc 
10  appear,  and  without  any  anfwer  or  fentence  of  Courtj  fo  the  J<|^JJ»« '«^  <^ 
proceedings  were  coram  nonjudlce^     And  NoY  faid,  all  their  pro-  ''"-  ^ 
cfcdings  there  fummarily,  et  dc  flanoy  without  any  formal  courfe,  ^^n.  Ab^^n* 
\fere  illegal,  and  the  king's  courts  ihall  take  notice  where  they  n.  co.  10. 
proceeded  irregularly,  and  fliall  controul  them,  and  preferve  the  3'W»Jft'*8i* 
jurifdiftion  ot  the  court :  and  he  further  faid,  that  the  jurifdiSion  *'  ^^'  ^^ 
oftheftannerics  {a)  is  only  for  tin  matters,  and  where  the  perfons  JJBic.Ab,6ci. 
which  fue,  or  the  one  of  them,  be  a  tiuncr  (hi). — Whereupon  a  pro-  cqw^  414. 
^ibition,  comprifing  all  this  matter,  was  drawn  and  granted  ac^ 
cordingly. 

(«)  VU*  16.  Car.  I.  c.  15.  which  declarei     tembcr,  27.  Geo.  2.  i-  vol.  Sto. 
iWc  privileges;  and  a  trcatife  on  their  Jaws,         (jf)  7.  Mod.  xoy    a.  Veen.  482* 
^•faliihed  by  authori^  j|(TrurO|  ijih  Sef^ 


Swayn  againft  Stephens.  CAntob 

Ante^  Pagt  245, 

THIS  Cafe  was  now  moved  by  Calthrof,  for  the  ^A?/»//yTroveris within 
(none  being  there  for  the  defendant) .  S^uti^l  ^"^ 

First,  That  an  aftion  of  trover  is  not  within  the  ftatute  of  li-  ,.  Sannd.  lao. 
citations  of  21.  Jac.  i.  c.  16. — But  all  the  Court  uni  voce  i^Mod.  71^ 
P»cr-ruled  it ;  for  although  it  be  not  particularly  mentioned  in  the  ^"^  5S^-**7«- 
claufc  of  lloutfitions,  yet  it  is  under  the  general  words  of  aftions  3^8*c,  Ab.513. 
ijponthe  cafe  ;  and  it  appears  exprcfsly,  3iat  it  is  fo  intended  by 
the  laft  provifo  in  %h^  Aatute,  wherein  adion  of  trover  is  efpecially 
mentioped. 

AsEcoKD  QUESTION  WRS,  The  defendant  being  beyond  feas  at  Th«  exception 
the  time  when  the  ftatute  "vvas  made,  and  until  primo  Caroliy  Whe-  inthtii-jM.u 
Ihcr  the  plaintiff  is  to  be  relieved  by  the  eauity  of  the  ftatute,  al-  f''*Jf  ^^* 
ftough  he  be  not  within  the  exprefs  words  of  the  laft  provifo  ?  ^^  fw^tx' 
fi>r  that  provides  only  where  the  plaintiff  is  over  the  fea»  to  have  tends  only  to 
ki8  aftion  when  he  returns,  if  he  bring^  his  aftion  within  the  year  ertHtmn^  and 
5rficr  his  return ;  but  there  is  no  mention^  larhcn  the  defendant  is  no^to^^***-*. 
PTcr  the  feas,  of  enlarg;ing  the  time  {a).    And  it  was  ftrongly  '' Jj^'  '*'* 
.  >iov.99.    6.  Mod.  26.    s.Vem.  694.    Wilf.  134.     Salk.  425.    T\x%.  tju  %%^.    Free  Cha.  3S$. 

(•)  lot  now  by  4.  Ann.  c.  16.  If  any  may  bring  his  a^Hon  within  the  fame  tifn^ 

kMfaa  a$ainft  whom  an  aAion  lies  by  a  r^  after  his  return  as  is  limited  for  fuch  adioa 

)k.  I  c.  li.  was  beyond fea  at  the  tinntthat  by  (be  2 1.  ^^ac.  |.  ^.  i^, 
%CMdtof  (uch  aAioniV^^niedy  tbep^Im  JT 
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urged  by  GRiMSTON,y^r  the  plaintiffs  that  he  is  witliin  the  eq 
of  tlie  faid  provifo ;  for  it  would  be  inutUis  etjlultus  labor  to  fuc 
to  outlawry  being  beyond  feas,whcn  it  is  erroneous  and  rcvcri 
at  his  return. — JoNts  and  ££RKL£Y,]^2^/r^j,  were  of  that  opir 
that  the  defendant  being  beyond  feai  is  within  the  equity  am 
tention  of  the  flatutc,  as  well  as  where  tlie  plaintiff  is  beyond 
—Richardson,  Chief  Jujiice^  doubted  thereof,  and  faid,  th; 
-vyould  not  deliver  any  opinion  :  but  I  conceived,  that  the  d( 
dant  being  beyond  feas,  is  not  within  tlie  equity  of  the  fta 
for  the  ftatute  provided  remedy  where  the  plaintiff  is  over 
and  omitting  w^hcre  the  defendant,  &c.  did  it  purpofely,  and  i 
intended  toprovide  any  remedy  for  him,  becaufe  the  plaintiff 
profecute  his  fuit  by  original,  although  the  defendant  be  be 
leas,  unto  an  outlawry ;  which  will  fhew  there  was  not  any  rei 
nefs  in  him,  which  is  the  matter  which  the  law  intends,  and 
there  fliould  be  a  frefli  profecution  :  and  when  the  defendar 
yerfeth  the  outlawry,  the  i>laintiff  fhall  then  know  where  he 

f^rofecute  the  fuit  againfthim;  fo  the  firft  original  is  not  mei 
[-.uitlcfs  and  idle  labour,  but  thereby  preferves  his  a£tion. 

Thirdly,  For  the  departure  from  tlie  declaration,  &c.R 
ARDsoK,  Jones,  and  Berkley,  held,  tliat  the  replication 
departure,  but  is  purfuant  to  the  count,  and  fortifies  it :  but  / 
ceived  it  was  a  departure,  beCaufe  it  vanes  in  the  matter  and  i 
time  \  for  tlie  declaration  fuppofeth  a  poileilion  of  the  goods 
that  I  ft  March,  21.  Jac.  i.  he  loft  them,  and  the  fame  day  tli 
fendant  found  them,  and  the  ift  O^ober,  3.  Car,  i .  converted  t 
and  the  plaintiff  in  his  replication  fhews,  diat  he,  the  faid  i  ft  A 
19  Jac.  I.  delivered  them  to  the  defendant  to  tranfport  unto 
Spaifiy  and  to  re-deliver  them  upon  requeft  ;  and  after  fhews 
the  defendant,  21ft  March^  19.  jac.  1.  at  St.  T*.  fold  and  com 
them  to  his  own  ufe  ;  fo  it  varies  in  the  point  how  the  goods 
to  the  defendant's  hands,  both  for  the  matter  and  time. 


In  trover.lbra 
ihip  9nd  gooda, 
ifitbaaUedgpd 
.th»t  tbc  pbiiitift 
J%U  them  be- 
]^ondfea:tbathe 
recumedonfuch 
a  day  \  and  thai 
after,  on  demand 
iiude,b«refured 
.to  4flivtr  ibem, 
il  (ball  be  in- 
tended that ibey 
came  ^f€c§md 
ti^e  tQ  the  de- 
fendant *ihaAdi. 
2.  Tenn  Rpp, 
462. 


FouRTHLV,  They  held,  when  it  is  alledged  that  the  deft 
returned  from  beyond  feas  i.  Car.  i.  and  that  the  plaintiff^.  ( 
required  the  rc-dclivcry,  and  he  refufcd ;  and  afterward,  the 
ift  O^ober,  3.  Car.  i.  converted  them  to  his  proper  ufe ;  it  ft 
intencled,  that  the  faid  goods  came  a  fecond  time  to  thedefeiK 
bands  ;  and  that  they  being  in  his  hands,  the  plaintiff  requir 
delivery  of  them  ;  and  that  afterwards  the  fame  day  he  com 
them,  and  that  upon  this  convcriion  the  plaintiff  liad  ground 
action,  and  the  plaintiff  had  election  upon  which  converfic 
would  bring  his  adion  ;  and  then  he  is  clearly  out  of  the  fa; 
tute  of  21.  Jac,  I.e.  .  the  aAion  being  brought  within  two 
after  the  laft  converfion,  and  fo  well  brought.  But  /doubtec 
this  ^£lion  fliould  be  maintained,  witliout  ihcwing  how  the? 
to  the  defendant's  hands,  where  it  i$  allowed,  that  once  h 
tliem  in  lo.  Jac.  i.  and  converted  the  money  to  his  prope; 
and  the  allegation,  that  he  after  refufed  to  deliver,  and  con 
them  to  his  proper  ufe,  without  ftiewing  how  he  came  to 
cannot  be  good.  But  the  other  three  Justices  being  a 
nic,  they  gave  rule,  tiiat  judgment. ftvould  be  entered  for  the 
tiff,  unlcls,  &c. 
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D  EPLEVIN.    The  defendant  avows^  for  that  the  place  where,  if  4.  (Mfet 
^  &c.  is  fourteen  acres  of  land  in  Edmonton^  whereof  diu  ante^  Und  to  IT.  hit 
'ic.  one  Jerome  Sugar  was  feifed  in  fee,  and  held  them  in  focage,  ^*5*  ^u  ^^** 
Jid  dcv  ilid  them  to  Elizabeth  his  wife  for  her  life,  and  died  5  that  fhat  iMt  OuU 
be  reverfion  defccnded  to  Jerome  Sugar  his  fon  and  heir,  and  he  appfi^rtluit 
lied  feifed  of  the  reverfion,  which  defcended  to  Jmc  his  iiftcf,  there  ire  not 
rife  of  the  faid  Ricks  ;  that  the  faid  Eiixabeth  died,   and  the  faid  Sufficient  .flk* 
ViUiam  Ricks  and  June  entered,  and  by  the  indenture  let  thofc  Iha^j^J^*^"* 
md$  to  John  Fern  for  one-and- twenty  years,  rendering  ten  pounds  (hall  have  power 
early  rent,  and  he  entered :  and  for  the  rent  of  Iialf-a-year,  due  at  to  fell  fo  much 
he  Annunciation  laft  paft,  he  avows.     I'he  plaintiff,  in  bar  to  this  of  ^^e  land  as 
vowry,  confefleth  tlie  fcifin  of  Jerome  Sugar  the  father,  and  the  ^^*  p»y  the 
enure  and  devifc  to  EUzabah  for  her  life,  broutj  ^c.  but  he  fur-  immediaidlT*^ 
her  faith,  that  i&^  by  the  faid  will  appointed  the  faid  Elizabeth  his  fcu  fomuck 
executrix;  and  further  devifed  and  appointed,  that  if  in  cafe  it  (houl^  of  thebnd  as 
'uily  and  fufficiently  appear,  that  tlie  faid  Elizabeth  Ihould  not  find  "  nweflary  for  ^ 
ufficient  of  tlie  goods,  chattels,  and  debts,  due  to  the  faid  Jerome  J^this^s* 
:hc  teftator  to  fatisfy  his  debts,  and  to  maintain  the  faid  Elizabeth  cwditim  fn^ 
ind  her  children,  that  then  (he  fhould  fell  all  the  faid  tenement,  cedent. 
)r  fo  much  as,  with  his  goods  and  debts  owing  him,  would  fatisfy  s.c.Tonet,^*-* 
liis  debts  and  maintain  her  and  her  children :  and  he  alledgeth,  xiRuU.Ab.3x9! 
that  in  43.  Eiiz.  it  fufficiently  appeared  to  the  faid  Elizabeth^  that  4>5- 
4ic  faid  Jerome  had  not  at  the  time  of  his  death  goods,  chat-  ^  ^***-  *'9- 
tclsj  and  debts   owing   him  fufficient  to  fatisfy  his  the  faid  Je^  Cowp.43, 
'me\  debts,  and  to  maintain  the  faid  Elizabeth  and  her  children; 
wherefore  fhe,  by  indenture  inrolled  in  chancery  within  fix  months, 
(or  160I.  bargained   and  fold  the  faid  tenement  to  IVilUam  Sugar 
uid  his  heirs,  by  virtue  of  which  bargain  and  fale,  and  by  the 
htute27.  Hen.  8.  c.  lO.  ofUfes^  the  faid  William  Sugar  was  feifed  in  fee, 
md  afterward  y^rcm^  the  fon  rcleafed  unto  him  and  his  heirs,  who 
)y  fine  conveyed  it  to  the  plaintiff;  and  traverseth  that  the 
aid  Jerome  the  fon  died  feifed  of  the  reverfion.     The  avowant 
iicreupon  demurred. 

And  now  being  argued  at  the  bar  by  Grimston,  it  was  ad- 
indged  for  the  defendant,  that  the  plea  to  tlie  avowry  was  not 
5004  : 

First,  Becaufe  he  doth  not  (hew  what  was  the  value  of  the 
goods  and  debts  due  to  the  teftator,  and  what  was  the  fum  of  the 
debts  which  he  owed,  and  what  was  the  value  of  the  lands  fold, 
lb  as  it  might  appear  to  the  Court  that  fhc  had  caufe  of  fale  of 
the  whole  land,  for  flic  had  authority  only  to  fell  as  much  as 
(hould  fuffice,  &c. 

Secondly,  For  that  the  will  giving  the  authority  to  fell,  and  M  inindace. 
he  pleading  a  fale  by  indenture  of  bargain  a;:d  fale  inrolled,  and  ^3^^^^^^^ 
thjit  by  virtue  thereof,  and  of  the  ftatute  of  27.  Hen.  8.  c.  lO.  of  dcfeaivc  title, 
Ufcs,  he  was  feifed  of  the  reverfion,  &c.  it  is  not  good  ;  for  if  the  the  iuduGemeftC 
^lebcgood  by  the  authority  of  the  will,  he  is  not  in  by  the  fta-  »« »»<*• 
J!»te,but  by  the  deyife  :  and  where  it  was  faid,  that  this  fale  (hall  ***^^-  ^** 

Jones,  328.     Ytlv.  225.     \.  Sauod.  a68.     Silk.  510? 
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Dtsi        be  quoad  the  eftatc  for  life  only  which  is  transferred  by  th( 

*1«M       ancf  the  reverfion  was  conveyed  bv  the  will,  it  was  held,  tl 

**^***       fhe  took  upon  her  to  fell,  flie  fold  the  entire  eftatc  and  inl 

Co.  Lit.  .1x3.  a.  of  tlie.land  wherein  tlie  eftate  for  life  is  contained,  and  fli< 

i.RoU.Ab.3a9.  by  authority  of  the  will  convey  the  reverfion  only  expe£tz 

^.'Bnrr.  1029.    the  eftate  for  life.    And  Jokes  faid,  that  in  a2.  Jac.  1.  : 

V,  Urber^  both  thefe  points  were  adjudged  accordingly. 

4A  rtUmJ^  to  ■  Thirdly,  It  was  held,  that  the  pleading  of  the  rcleafc 
Vf{fet  lor  years,  purpofe,  bccaufc  although  the  relcaie  be  by  him  and  his  1: 
^thout  fnyinj    ,( jg  ^qj  ^  releafc  to  him  and  his  heirs  ;  and  when  by  the 

f-  hu'^hliri  -    ^"^  ^^^^  ^''«  ^*^*^«  *"^''  ^**^  ^f  ^i*^  '^fi««  ^"'y  P*®^»  ^^'«  ^^1^ 

4oth  not  M-      i^ot  enlarge  it  to  incrcafc  the  eftatc, 

U^l*  the  eitatr.  —  Co.  I/u.  273.  192.     Jcnk.  200.     Jones,  328.     Dyer,  %%i,     Cowp.  599 

An  inducement  FtiiTRi  HLVi  Where  it  was  alledgcd,  that  this  pica  is  an 
taair^awrr/i  mcut  iQ  thc  tiavcrfc,  and  therefore  not  ifluable,  and  th( 
rouft  aiwajf.  he  jiccds  not  lb  much  certainty  as  where  the  matter  is  iffu? 
r^t^i^ce,"  '*  "^  Court  held,  that  the  pica  is  not  good)  for  an  indu 
Ante,  266,  ^  truverfe  ought  always  to  be  fitfficicnt  in  matter^  which  is  r 
ToQ.  441.        Wherefore  it  was  adjudged  for  the  avowant. 

.s.  Leun.  32.      4.  Bac.  Ab,  6$.      5.  Com.  D'x^^  \%\^ 


Q\u  12.        ^g(^tiijl  The  Inhabitauts  of  the  Hundred  of 

Amaaer  may    TERROR  of  a  judgment  in  tlic  common  pleas  in  an  ai 

maimain an ac-  XZj  ^j^^  flatutC  of  Jvlnton  of  HVK  AND  CRY. 

lion  m  his  own  r  "       n       t 

name  on  the  The  error  aiSgned  was,  Becaufe  the  mafter  brought  th( 

ft-itute  of  Hue   for  a  robbery  committed  upon  his  fervant,  and  the  ferv 

and  Cry  for  a      f^^^.^  ^hERE,    &C. 
robbery  com- 
mitted on  his         Calthrop  objeftcd,  that  the  mafter  who  had  tlie  lo 
fervant,  and  the  tO  be  fwom. 

fwonu  Grimston  thereto  anfwercd,  that  the  fervantought  tol 

Ante,  jS.  156.  and  not  the  mafter  ;  for  although  the  lofs  is  to  the  maft( 

Cro   I  2       ^  fervant  is  robbed  of  his  money,  yet  the  fervant,  upoi 
Hob.  327!*'      the  robbcn'  was  committed,  is  the  proper  perfon  to  be  fw 
be  was  robbed,  and  that  he  knew  not  any  of  die  robbers. 
Inanaftion  The  SECOND  Error  infifted  upon  was,  Becaufe  the  a 

r'lS"***"!*^  brought  by  the  party  and  the  king,  yet  neither  upon  the 
akd"c"  y!  the  *^^^  "^^  ^^  ^he  v&nin  facias  is  there  any  mention  of  cy 
fi.;  lam  f^  i%.  pro  domino  rtgc^  tsfc.  but  of  the  party  himfelf  only, — Sed 
tni-o  rtgt  need  catur :  for  it  was  faid,  that  true  it  is,  when  the  aftion  is 
not  be  men-  ^p^j^  ^  p^j^aj  ftatiitc,  where  part  is  given  to  the  kinj  and 
urr/-/or'w.*^'  die  party  profecuting,  there  it  ought  to  he  fo,  and  it  is  t 
ttirtfucmts  mon  courfc  to  enter  the  party  qim  tam  pro^  Iffc.  But  w 
for  ihc  king  19  king  is  only  named  as  a,n  offence  ^ainft  the  king  and  tl: 
only  10  hivc  his  ^^j^^l  tlie  king  is  not  to  have  any  part  of  the  fum  recove 
^•^'^-         ^       only  to  have  ;i  tine,  there  neither  in  the  iffue  nor  in  tli 

n  c,  M.-is  '  p^^i^^  jjj  any  mention  of  QiM  tam,  &c.  and  fo  arc  all  th 
^  !\n,  VV      dents,  as  Kf.klino  affirmed. 

=  '  •  And  ALL  THE  CoiRT  was  of  that  opiuion ;  whereupon 

c..  Lot.  16c.    g;v(;n,  that  juc'gmeir  iiioulJ  be  affirmed. 

Anor 
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^Anonymou5.  ^^^  •J* 

A  CTION  UPON  THE  CASE,  for  thcfc  words :  '^  Thoa  haft  It  it  aaio^Mt 
"  "  given y.  8.  nine  pounds  for  forfwearing  himfcif  in  chan-  ^^^^  *"?? 
•'ecrj',  and  haft  hired  him  to  forge  a  bond."  After  verdiil  upon  money't?J»/ 
not  guilty  pleaded,  and  found  for  the  phuntiiF,  ther  at  hire  ta 

Mallet,  the  ^een's  Solicitor^  and  Holbourn,  niovcd  in  arrcft  f^f  ^^  ^^^J 
of  judgment^  that  thefe  Words  are  not  aQionable;  for  it  is  not  al-  c^y  1  and  ic  lb 
Icdgcd  (as  to  the  firft  words),  that  any  fuit  was  in  the  chancery,  nocn^efkry  10 
or  that  he  forfwore  himfcif  in  his  aniwer  or  as  a  wimcfs.     Nor  ^  ^^ht  dM 
doth  he  fay,  that  he  fuborned  him  to  forfwear,  nor  that  he  gavc'^yj^*"    "*^ 
that  unto  him  to  forfwear  himfelf,  nor  that  he  knew  that  he  for-  ABte,i4o.3ii. 
fworc  himfelf,  nor  doth  (hew  any  particular  wherein  he  forfwore  q     j        - 
himfcif.    And  to  fay,  that  he  gave  unto  hhn  nine  pounds  for  j^r,  ,*86*/ 
forfwearing  himfelf,  may  be  intended,  that  he  was  inforced  to  pay  i.  Hawk-  P.c. 
it  by  reafon  of  his  falfe  oatli.  3*5- 

Sed  non  allocantur :  for  the  words  are  to  be  intended  according 
to  the  ufual  manner  of  fpeaking,  that  he  hired  him  to  forfwear 
himfelf:  and  although  he  doth  not  Ihew  that  he  was  fworn  in 
chancery,  nor  what  he  fwore,  it  is  not  material ;  for  if  he  never 
was  fworn,  it  is  fcandalous  unto  him  to  fay,  **  tliat  he  procured 
"  one  to  forfwear  himfcif  in  a  court  of  record,"  although  it  is 
merely  falfe  bccaufe  he  never  was  fworn.  Secondly,  To  the 
words,  that  '*  he  had  hired  him  to  forge  a  bond,"  altliough  it  is 
not  faid  that  he  hath  forged  a  bond,  or  that  it  appears  he  hatli  done 
thcaft,  it  is  fcandalous.  And  fo  held  all  the  Court  5  wl^crc- 
fore  it  was  adjudged  for  the  plaintiff*. 

Mackaller  againft  Todderick.  041^14. 

tRROR  of  a  judgment  in  the  court  of  the  Tciver  of  T.sndji  in  a  promife  to 
affumplit^  where  the  plaintiff  declared^  that  the  defendant  pro-  procure  a  prr- 
mifcd  him,  in  confideration  that  he  would  procure  the  faid  Mack^  fontobciniii. 
«&  to  be  prefented  and  inftituted  to  the  chapel  of  the  loMer^  '"l'^.**  "^•-^^•'' 
bcmg  a  donative  in  the  kings  gitr,  Nc.  to  pay  to  him  twenty  ration  of  twcnrf 
pounds  upon  requelh     The  plaintiff  allcdjeth  in  fadt,  that  by  his  pounds  it  fimo- 
hbour  and  means  the  king  prcfcnted  the  faid  Mackaller  to  the  faid  »"««*  and  void, 
cliapel,  and  he  was  admitted,  inftituted,  attd  inducted  into  it;  and  ^^^^'  353- 1^'. 
^Iiat  he  required  the  pavment  of  the  faid  twenty  pounds  at  fucli  i.Lutw.  346. 
*day,  &c.  and  the  defendant  had  not  paid  it.      The  defendant  i.RoiiAb.  iS. 
plcaicd  nonaJftimpJit\  and  verdift  and  judgment  for  the  plaintiff.     '•'*»«-a*>.  175, 

And  now  error  brought.  The  error  affigned,  that  judgment  was 
given  for  the  plaintiff,  where  it  ought  to  be  for  the  defendant. 

FletcheR)  for  the  plaintiff  in  the  writ  of  error,  moved,  that 
this  judgment  was  erroneous,  bccaufe  he  declares  upon  a  promiie 
pounded  on  a  confideration  againll  law,  and  that  being  the  only 
*^afidcration    the   ajfumpfit  is    void  ;    and  for  that   relied  upon 

^IfsCafe^  19.  £//s.   Dyer  it  3.  Co.—Et  aJjournatur  {-j).  ('»)  '« ^at 

^  movctl  again  io 

'"*»ymd  E*fterTr'mit  and,  nftcr  argumfnt  at  the  bar,  the  Cow«t  wa*  of  opinion,  ihjit  rSc  conli« 
^^'Uion  wa^  had,  and  that  ih«  a^ion  would  not  Us  &  but  ihs  judi^meuc  wm  rcTcrfcd  lor  a  faul.  in  iht  de- 
*niioo.    Poll.  353.  361. 


^33*  Michaelmts  Term,  9.  Car.  ti    In  fi.  fL, 

c^«««S»  Eliot  agaipift  Skypp. 

ir  te  Judge  df  p\EBT  for  niheteen  potihds  ten  fhillings ;  atid  counts  \ffon  i 
ftflUb  rmtmhtr  i-/  igafc  for  ycars  of  certain  copyhold  lands  rendering  eight- and- 
dMt  tlw  ^^^'^  thirty  pounds  ^^r  annum-^  at  A4ichacfmas  and  the  Annunciation^  by 
tfwttti^oothe  ^<)u^  portions  ;  and  upon  a  leafe  of  certain  freehold  lands  in  the 
f^ktm^  it  may  faid  vili  rendering  twenty  fhillings  per  annum  at  the  faid  Fea& : 
h€  imeiided.  and  for  nineteen  pounds  for  half  a  year  of  the  (aid  copyhold  due 
!4.c^  5s.  b.  at  the  Annunciation  laft,  and  for  ten  fhillings  for  the  freeliold  doe 
sJlaiLAb.701.  at  the  fame  Feafl,  the  a£tion  was  brought. 
Cfo*  Elifti  111*  . 

150.  The  defendant  pleaded  no7t  debet  \  and  it  was  fouhd  fol'  the  plain- 

.Girtb.  146.       tiff  quoad  the  ten  fhillings  for  the  freehold  ;  and  for  the  nineteen 
Si ^"•4:'*^*    pounds  quoad  the  copyhold  rent  it  was  found  for  the  defendant. 

Ycn^.  lev. 

1.  war.  33.  The  clerk  of  the  afTife  returned  tlic  po/lea,  that  it  was  found  fof 
SiSL"'^*t»  the  plaintiff  quoad  ten  fhillings  parcel  of  thfe  faid  nineteen  poundt 
I.  Bwr^iit,  ^^^  fhillings ;  et  quoad  the  nineteen  pounds  refiduc  of  the  faid  nine- 
s.Bac.Ab.  101*  teen  pounds  ten  fhillings,  that  the  defendant  non  debet. 

Ooosi.  37*6.  *  And  for  this  caufe  it  was  moved  in  arreft  of  judgment^  that  the- 
730-  746*         verdia  is  incertain  which  of  thefe  rents  was  not  paid. 

^tp  *        But  becaufe  that  this  ifTue  was  tried  before  Justice  BfeuiCLETy 

and  he  well  remembered  that  the  jury  found  for  the  copyhold  rent 
for  the  defendant,  and  for  the  freehold  rent  for  the  plaintiff^  there^ 
fore  it  was  ordered,  that  the  return  ofthepoftea  fhould  be  amended 
accordingly,  and  that  then  the  plaintiff  fliould  have  his  judg' 
ment. 


Hilary 


HilatyTerm,  *» 

t).  Car.  !•    In  the  King  s  Bench. 
Sir  Thomas  Richardfon,  Knt.  Chief  Jufkc. 
Sir  William  Jones,  Knt.      1 
Sir  George  Croke,  Knt.        I  Jujiices. 
Sir  Robert  Berkley,  Knt.     \ 

William  Noy,  Efq.  Attorney  General. 
Sir  Richard  Sheldon,  Knt.  Solicitor  General. 

Memorandum.  Cam  u 

N  the  vacation  betwixt iW?fAtff/mtfj  and ///AzryT'^rmx  Sir  James  TheHMchof 
'Weston,  one  of  the  Barons  of  the  exchequer  (who  was  a  Baron  /fVyfta. 
wife  and  learned  man,  and  of  courage),  died  at  his  chamber  jonci,  341. 

the  Inmr  TempU ;  and  afterwards,  in  Eafur  Tcrm^   lo.  Car.  i. 

CHAUD  WestoIj,  of  the  fame  Temple^  was  made  fcrjeant,  and 

thin  four  days  fworn  Baron  of  the  exchequer, 

Dawes  againft  Huddlefton  {a).  Case  ». 

^ALTHROP  prayed  a  prohibition  againft  the  parfon  of /K  in  Tlthaire  not 
^  the  county  of  fveftmorland^  for  fuing  for  tithe  of  tr§uts  taken  P»y«ble  for  firh 
%  river,  becaufe  they  htfer^e  natura ;  and  (hewed  a  precedent  ^^^l\  ^^^^ 
Eafter  Terffty  5.  Car.  i.  where  a  prohibition  was  granted  againft  umi.     ^^^* 
€  fame  parfon  for  fuing  for  tithes  of  ecis  taken  in  the  river.  Ante,  164. 
caufe  they  ztt/ent  natura ;  and  day  was  given  to  (hew  caufe  ,.itoU.Ab.6i<, 
hy  it  (hould  not  be  granted.  636.  ' 

And  Richardson,  Chief  Juftlccy  faid,  tliat  he  knew  where  one  ''^^^^s. 
;ing  for  conies  taken  in  methold  JVarren^  a  prohibition  was  granted  J^^-^  los!^* 
K)n  debate ;  and  that  in  Yarmouth  was  a  fuit  for  tithes  of  her-  i.Vcnt.5\ 
ngs  taken  in  the  fea,but  they  could  not  prevail.  Palm.  517. 

Jones  faid,  that  in  his  country  of  Wala  they  ufed  to  pay  tithes  Bunb/il.  i«6g 
r  licrrings  ;  and  in  Ireland  it  is  a  common  courfe  to  pay  tithe  3.  Com.  Dig. 
'  ialmons  taken  in  rivers.  101, 102.  and 

Richardson  faid,  that,  peradvcnture,  may  be  by  cuftom  ;  R^x^.c^riyon 
hcrwifc  titlics  arc  not  payable  for  fifli  taken  in  rivers.  3.  Term  Rep. ' 

(a)  See  I.  Roll.  Ab.  635.  b.  385- 

Gobbet's  Cafe.  c*»«  3. 

>ROHlBITION  was  prayed  by  Bulstrode  for  Gobhety  to  (lav  «« Hcisacuck- 
a  fuit  in  the  fpiritual  court  for  defamation  in  fpcaking  thefc  " oldly  knave** 
ords,  '*  He  h  a  cuckoldly  knave  ;"  and  cited  precedents,  that  for  *^7bie*-n'th' 
lying,  **  he  is  a  knave  and  a  cheating  knave,"  fuit  being  in  the  ciclefiaftlcal 
nritual  court,  a  prohibition  was  granted  upon  good  advifemcnt.  court. 
•And  the  Court  faid,  that  precedent  is  not  like  to  this  Cafe,  for  Ante^  m.  119* 
icrc  was  not  any  offence  wherewith  the  fpiritual  court  ought  to  ^  Roi1.Ab.196. 
leddle  ;  but  in  this  Cafe,  for  thefe  words,  it  is  properly  to  be  ex-  2.Salk.69t.696* 
mined  and  punifhed  there  pro  reformatione  morum ;  for  it  is  a  dif-  Stm.  471.  545* 
nee  to  the  nu(band  as  well  as  to  the  wife,  becaufe  he  fufFers  and  *^3• "°°'  ^ 
mnives  at  it.    Whereupon  {ahfenic  Richardson)  it  was  denied  "'Let!' " . 
>  grant  a  prohibition.  Show.  337. ' 

fill,  49$.   4«  Barr.  4032.    Strt.  555.    8.  Mod.  iis*    Lm.,i039.    i.  Sid.  T4S.    4.  Com.Dig.  50$. 


a^  iiiUty  Xcrm,  9.  Car,  i.     In  B.  R; 

A  prohibitioii  SstONDLY,  it  was  movcd,  that  fliis  fliould  be  granted  upon  t 
will  not  li«  for  ilatute  of  13.  Hen.  8.  c.  .  bdcaufc  he  was  fueJ  in  tha  court 
^'^'^of'iihlcdio-  ^^*^^^»  which  is  in  thcarchbifhop's  jurifdiftion,  and  the  woi 
t^f^L^dm'  ^^^^  fpoken  at  ThlftU-wofthy  in  Londbn  diocefS>  as  appeared  by  t 
10  the  diocefe      libel  (d). 

U  (Uaiirbarj.    Ante)  97.  I62.— Rayt  91.     «.  Roll  Ai>»  357.  446.     Godb.  191;     Cro.  Jic.  321. 

(d)  See  Lutw.  1639.  andStra.  471.  555. 

A  Ailt  for  mat-      titlt  JoNES  faid,  that  he  viks  informed  hj  Doctor  Duck,  chan* 
lari  accruing  in  ccUot  of  London^  that  there  hath  been  for  long  time  a  compofidor 
^  betwixt  the  bifliop  of  London  and  the  archbifhop  of  Canterhm 


Tthe  '^^^^^  ^^  bifliop  of  London  and  the  archbifliop  of  Canterhtrj 
mrthts  or  In  the  ^^^^  *f  ^^Y  ^^^^  ^  ^egun  before  the  archbifhop,  it  (hall  be  alwajp 
tfwi/Slkr^  court  I  permitted  by  the  oifhop  of  London  \  fo  as  it  is  quafi  a  general  li- 
lor  the  arch,  cence,  and  fo  not  fued  there  but  with  the  bifliop's  aflent ;  andfoi 
^^^^SL^'bri  ^^^^  rcafon  the  archbifhop  never  makes  any  vifitatiofx  in  Lnk 
^^S^x^okM  diocefe.  And  licrcupon  the  prohibition  was  de«i«d.- 
QCher.  PoA.456.  »^  13.  Co.  4.    Raym.  3.     i.  Sid.  65.    i.  Lev.  iti. 

^^"4.  Chapman's  Ca{d. 

Bmrratry  being  rRROR  by  Cbafman^  to  reverfe  a  judgment  againft  him  upohi 

anoflfeocc  at  -Li  indi&mcnt  ot  being  a  commoiji  barrator;  where,  having tri 

I^TnTaml^!  verfed  it  in  the  county  of  Devon  before  the  juftices  of  affife  then 

for  it  ii  good,  ^"fl  the  indi£tment  found  and  Verdi£t  againft  him,  and  judgmefi 

though  it  con.  being  given,  that  ^e  fhould  pay  one  hundred  marks  for  a  fin 

elude  tf^aiis^  and  be  imprifoned  for  two  months,  arid  ideo  in  mtfericardia ; 

Antc^3i.  The  First  Eiiror  affigned  was,  Becaufe  the  indi^ment  i 

that  he  was  a  common  barrator  ftf»/r/:/(»rmtfiw  iEvfrforum/utut$na 
which  is  not  good ;  for  it  is  an  offence  at  the  common  law,  an 
there  is  not  any  ftatutc  to  punifli  it. — Sednon  alUcatur  :  for  fo 
the  coititnon  courfe  of  indictments ;  and  common  barratry  isi 
oiFence  againft  divers  ftatutes,  viz.  maintenance,  and  the  like. 

jtifUkm  q(  tytr  The  Second  Error,  Becaufe  upon  the  indiftment,  proa 
and  tnm(tiir  (or  being  awarded j  he  appeared  gratis  at  the  following  alliics  ar 
the  trial  of  att  pleaded  not  guilty  ;  and  then  a  venire  facias  was  awarded  retuffl 
J^"|°j°^  ^'  able  the  fame  aftifcs,  and  was  thereupon  then  tried  and  fouB 
award  %v^rt  P^^^^Y  •  ^'^^^  ^^^^  venire  facias  was  mifawarded  to  make  it  retumlb 
fcturnable  the  at  the  fame  aflifes,  where  it  ought  to  have  been  returnable  at  tJ 
fame  day  on  next  aflifcs  ;  fo  as  there  ought  to  have  been  fifteen  days  betwn 
which  the  party  j^e  te/ie  of  the  writ  and  the  day  of  the  return,  and  not  to  hai 
Ante**fre!*'  ^^^^  made  returnable  the  fame  day. — Sed  nm  allocatur  :  for  it 
a.  Roli.Ab.  82  ^^^  common  courfe  throughout  all  England.  And  as  Rolle,  wt 
Cro.  EUx.  '148.*  moved  it,  faid,  that  true  it  is,  when  he  is  in  the  gaol,  fuch  atri 
i.Sid.  99.  335.  may  be  the  fame  aflifes,  but  not  fo  when  the  party  is  at  large  as 
2.  inft.  568.  comes  in  gratis.  But  the  Court  faid,  it  is  all  one,  and  the  tri 
o!  Co^'ns^*  8^^^  ^*  ^^'^  '^  ^^^^  ^^^  ^^^^  ^  ^^  ^'^  other  («);  ^id  fo  it  is  he 
a.Bac.Ab.i8i.  *  99^^  ^"al.     Wherefore,  &c. 

a.  Hale,  191.      i.  Hawk.  P.  C.  516.  («)  See  ^•  Roll.  Ab.  96.  where  this  it  fitd  to  be  againft 

precedoDt  J  and  fee  1.  Hawk.  P.  C.  57 2»  S73-     5*  Bac.  Ab.  257. 

On  an  indiG-  Th  IRDLY,  It  was  allcdged  for  errcrt,  Becaufe  it  is  **  idco  In  mij 
fncntforafin.  "  ricordia^^^  Where  it  ought  to  have  been  **  idco  capiatur^^  ban 
able  offence,  the  ^p^,^  indiftmcrtt  for  an  ofFeiice  finable.  But  it  was  thereto  aH 
jTdSiwit'maU  fwered  by  Bs  are,  that  the  record  is «« id^o  committltur  gaoW  {UitH 
%9fiiodesfi-     there  prcfent),  todmain  for  two  months  ;  fo  there  needs  not  ^ 

•'ar.  I.  Roll.  Ab.  225.  Jones,  407.  Dyer,  67.  245.  t.  Co.  ^.  Cro.  Jac. /55.  348.'  Butnrt 
by  5.  ft  6,fftii,  fsf  Mmry^  t.  12.  in  trelipafs,  ejedroent,  aflault,  ot  faire  imprifonnsent,  no  fiseor  m^ 
^f^Jm  (hnU  be  entered,  but  the  plaintiff  in  (ad^faaion  of  it  (hall  p^y  6h  M.  00  the  j^idjmcm,  ^^ 


Hilary  Term.,  9.  Car.  i.    In  B.  R.  34^ 

Ut^apiaiur  but  where  he  is  abfent,  for  the  Ideo  inmiftnccrdid  is  but 
(iMplmigc.— Wherefore  for  this  caufe  Curia  advijare  vulu 

Pridgeon^s  Cafe.  ^^"^ 

pRIDGEON  was  brought  to  the  bar  upon  i  habeas  corpus  \  and^eftfl5«ww«y 
'  it  appeared  upon  the  return  thereof  that  he,  at  Lincoln^  upon  ^J^^^yTi^lT^ 
complaint  to  two  juftices  of  the  peace  next  adjoining,  was  ordered  ^$^^11  as  re- '' 
Id  keep  a  baftard  child,  he  being,  according  to  the  faid  order,  the  cciveanappMl 

aiucd  fiithcr.     From  this  order  he  appealed  to  the  next  quarter  ^fjom  the  order 
ions  of  the  peace;  at  which  feffions  the  matter  being  examined,  ^v^^^^^^^ 
hcwas  difcharged,  and  the  former  order  repealed.     Afterwards  at  thelr'ldiodica^* 
another  quarter  fciHons  of  the  peace,  the  matter  being  rc-examincd,  ^jon  is  tinaj.  " 
it  was  ordered  according  to  the  firft  order,  that  he  Ihould  be  ac-  Poft.  350.  471^ 
counted  the  reputed  father  of  the  baftard,  and  Ihould  keep  it ;  and  9.C.  1.  Buifl. 
Cliatif  hedid  not  perform  it,  he  fhould  be  apprehended  and  com-  w-  355- 
mittcd  :  and  tliereupon  being  apprehended  and  committed,  and  all  f^V""***^^^* 
tbis  matter  returned,  the  Court  held,  that  he  being  difcharged  st™. ^^?'i^,|* 
at  the  next  feffions,  to  which  he  appealed  according  to  theftatute  b.r.h.79.%'x. 
of  18.  Eliz.  c-3.  thefecond  feffions  hath  no  power  to  alter  it :  and  i.  Com.  Dig. 
lecaofe  none  were  tliere  to  maintain  this  return,  he  was  bailed,  5^4. 
and  day  given,  that  if  otlier  matter  were  not  fhewn,  &c.  he  fhould  Ij'*^^^'  ^''l 
: be  difcharged  (a).  fee  Mr.  ConA't 

•filion  of  BottU  Poor  Liws,  voL  i.  page  442.  to  447.     (a)  This  cafe  was  moved  again,  and  the  judg- 
Mm  confirmed.    Po^.  3  50. 

Stealfo  13.  &  14.  Car.  x.  c.  12.  C 19.  and  6.  Geo.  2.  c.  31.  - 

,  Henry  Cort  againjl  the  Biftiop  of  St.  David'^  and  Others.       Casr  6. 

f  Hilary  Term,  8.  Car.  i.     /?©//  454. 

pRRORof  a  judgment  at  the  grand  feffions  in  the  county  of  ^"^'^^'J  *"  *^ 
^  Pmbroke,  in  an  affifc  of  darrein  frefcntment  [a)  by  Henry  Cort,  ^'^^tj^^^^^ 
Igainft  The  Bijhvp  of  St,  David*  s^  Dorothy  Owcn^  ^Lud  Thomas  Prit-  jon^^Tj 
dardy  for  the  church  of  Stackpoolc.  ■'       '  ^^^' 

The  First  Error  affigned  was,  Bccaufe  upon  the  firft  day  By  12.  FAv.  «. 
Thomas  Pritcbard zppe^Lvcdy   and  caftan  cflbin,  but  the  other  two  ^'  *•  anc/r«»« 

^BUidc  default,  whereupon  re-fummons  ifluedagainft  them,  returnable  "fi^*de^u^'!nd 
ieAfartis  next  following  ;  and  at  the  next  day  they  caftan  eflbin,  re-fummoos!" 

^which  was  challenged  arid  denied  :  and  now  moved  to  l>c  an  error,  ^^  i^^  ^^ 

■  for  that  there  was  not  idjm  die- s  g\\ en  them,  as  there  was  to  the  1.  BrownLi6o. 

'firftwhen  he  appeared  and  was  eflbined;  and  that  there  ought  to<^ro.  jac,357. 
have  been  one  effoin  allowed  unto  thtm.-^Std  non  allocatur :   for  5- Com.  Dig. 
i(fw  dies  fhall  not  be  given  when  thevmake  default;  and  after  once  ^'^' 

'  default  and  re-fummons,  an  effoin  is  npt  allowable  by  the  cxprcfs 
words  of  the  12,  lidu;.  2.  c.    • 

The  Second  Error  affigned  was,  Becaufc  the  count  is  that  Thcchirrch 
«  prefented  ad  eandem^  and  doth  not  name  the  church  5  fo  it  is  *><:•"»  named  in 
uncertain. — Sed  non  allocatur  ;  for  tlic  church  is  firft  named  in  the  «^»« /»''"'"» n««<| 
plaint,  and  needs  not  to  be  named  again.  ""^^  ^l"*      *" 

The  Third  Error  affigned  was.  That  tales  de  circumjiantihus  ^  »   ^  • 
was  awarded,  vhich  ought  not  to  be  in  an  affifc,  but  upon  nififiius ;  r^amihui  cannot 
'Which  was  held  a  manifcft   error,  if  it  h.id  been  fo, — But  upon  he  awarded  in 
•^ewof  tlic  record,  there  were  not  talcs  dc  circuwJlatitihuSy  fed  quod  tnM(t, 
iniet  decern  tales  fecundum  formam  Jlatuti  \  for  it  is  intended  bv  their  10.  Co.  105*^ 
petition,  that  they  took  their  affife  in  the  grand  feffions,  which  is 
^ippointed  by  the  34,  Hen,  84  c.  26. 

(«)  Thii  writ  I:  bow  become  obfrlete  by  the  ufc  of^^art  Imftdit, 

fftO^)^<,  Z  Th« 
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Co»T  The  Fourth  Error  afligned  was,  Becaufc  the  ifluc 

BiiH*?r^ST    ^'^^^^^**  ^^^^y  ^^^  ^'^  'aft  prefcnt  one  Richard  Dolher  the  ] 

"david's.  *  cumbent,  who  was  inftitutcd  and  indufted  upon  his  prefer 

'  -#the  plaintiff  offered  in  evidence  letters  of  inftitution,  wh 

ovcr.!ruie$"a      pc^^cd  to  be,  and  fo  mentions  that  they  were  fealed  withth< 

party  who  of-    the  bifhop  of  London^  bccaufe  the  bilhop  of  St,  DavinTshzd 

ten  a  demurrer  feal  of  officc  there ;  and  thofe  letters  were  made  out  of  the  < 

to rridence,  ihii  and  the  defendant  had  demurred  thereupon,  that  thofe  lett< 

Triu^t^  *^"or  fuffi^ic^^^and  the  demurrer  was  denied  ;  which  Jokes  faxd 

but1ia*proper'  crror,  becaufe  they  ought  to  have  permitted  the  dcmurr 

cafefor  abiliof  fhould  have  adjudged  upon  it.— But  it  was  held,  that 

excepcion.         admitting  of  the  demurrer  ought  not  to  be  afHgned  for  err 

S.c.  Jonei,33i.  when  upon  the  evidence  the  matter  was  over-ruled  by  the 

Hob.  15.  of  aflife,  that  was  a  proper  caufe  of  a  bill  of  exceptions, 

Dougl.  119.       remedy  which  the  ftatutc  appoints  in  fuch  cafe  :  and  for  t 

•.Term  Rep^    ^^^  of  the  letters  of  inftitution  fealed  with  another  feal,  an 

'*^'  out  of  the  diocefc,  it  was  held,  they  were  good  enough; 

feal  Js  not  material,  it  being  an  ad  made  of  the  inllitutic 

the  writl^jg  and  fealing  is  but  a  tcftimonial  thereof,  which 

under  any  feal,  or  in  any  place ;  butof  that  point  they  would 

In  wf^at mwiner      The  Fifth  Erpor  afTigncd  was,  Becaufe  thcverdidl  f 
a  vf rdit>  in  irir-  iffu^  for  thc  plaintiff,  and  that  tlie  church  was  full  of 
retm  preftntrntnt  defendant,  of  the  prcfciuation  of  the  other  defendant,  pe 
iMy  tin    thc    j^^pjiyg  yriod'i  pra^tcrittm^  2nd  doth  not  (hew  when,  and  he 
Port.  348.         time  it  was  void,  fo  as  it  might  appear  to  the  Court. — But 
_»  .  anfwered,  It  is  good  enough  ;  for  it  being  found  by  the  j 

Buin*lbccUs3.  ^^^  ^^^"*^  of  the  church  by  thc  year  was  eighty  pounds,  an 
V^as  void  per  tempus  fcmejlrc^  the  Court  (hall  intend  it  to  be 
time  of  half  a  year;  and  the  judgment  being  only  for  th 
well  enough:  and  fo  the  Court  agreed. 

The  ffrand  fcf-  The  Sixtt!  Error  afligned  was,  Becaufe  the  writ  of  ac 
iions  of  W4IC8  tii5  plaintiff's  clerk  is  awarded  to  the  archbifhop  of  Canur 
niayfcndapro.  j  j  bifh^p  ^f  Si.  Davld\  was  a  party,  whereas  the  ju 
write  to  the  fpi-  the  grand  lemons  have  no  power  to  write  to  the  archbilr 
ritual  courts  they  have  no  power  to  punifh  him  if  he  doth  not  obey.- 
vriihln  theprin-  th^t  point  THE  CouRT  doubted  :  but  it  fceraeth  prima  fat 
cipaUty.  ^j^^y  may  well  write  to  him  ;  for  it  is  now  a  court  of  thc 

3,  Sid.  92.         and  a  qiiare  non  admijh  lies,  if  he  doth  not  admit :  but  wl 
Jones,  330.       were  the  marches  in  lValcs^x\\^w  they  had  no  fuch  power; 
Vaugh.  411.      ^j^^^  caufe  a  quare  impedlt  did  lie  in  the  adjoining  gount^es, 
Wltwaimpvcd  ''o  at  tl^'5  ^^y-  but  they  wo^ld  adyife  (/?), 
a|aUi>  and  tlic  jiidsin^nc  ^SirmecJ.     Po(^.  348f 
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Brett  a^ainft  Read.  Cah  7. 

iSSUMPSIT*     Whcrpas  be  was  indebted  to  the  plaintiff  in  ^n^fymf>jiiwu\ 
*  twciitv  pounds  for  rent  arrear.  in  confidcration  whereof  he  *'«  o" '" '^/*'''/' 

,       ^    ■         fl        •'  promtU  10  pay  a 

um«l  to  pay,  &c.  ^^ht  due  by>.. 

Upon  non  ajfumpjit  pleaded,  and  verdjft  found  for  the  plaintiff,  it  ^'-»'7  "P*^"  * 
s  moved  in  arrcft  of  judgment  by  Germyn,  that  this  declara-  [J^^^^f^^J], 
n  is  not  good  :  for  it  is  a  real  contraft,  if  it  were  upon  a  \^^{^  ^^^^  b^t  ^^ 
years  ;  and  a  ^tXi^nXaJfumfJit^  which  is  but  an  ajfumpjit  in  law,  upon  a  promife 
;  not  for  it,  no  more  than  upon  a  recognizance :  alfo,  it  doth  riot  »«M'<'  h  ''»*'• 
)car  that  it  was  a  rent  upon  a  Icafe  for  years,  but  it  might  be  *^^'^-4«5« 
t-fcrvicc,  rcntt-chargc,  or  rcnt-fcck  that  is  behind;  which  is  s.c. jonw, 
re  ftrongagainft  the  plaintiff.  •  ^^aJif^Ab  s 

jRiMSTON  moved,/«r  tke pla'intij^,  that  the  aftion  lies,  bccaufc  Moor,  340. 
hail  be  intended  rent  upon  a  leafe  for  years,  which  is  by  ct)n-^  Crcj^c.  506. 
ft;  and  then  an  qOhmpJit  may  well  be  maintained  upon  it :  and  5<>8; ^ss. 
iched  the  cafe  of  S/r  Uecr^e  AlanfeuU^   17.  Jac.  1.  who  brought  ^o^'^jg^^* 
(ffumpfitTigzm^J.S,  fuppofing  that,  in  qonfidcratiou  thedcten-  cro.  Eli* .  67, 
It  might  have  and  enjoy  quietly  the  herbage  of  fuch  a  park  for  118.  44a.  786, 
w years,  he  promifcd  to  pay  oiic  hundred  pounds;  and  it  was  859- 

udecd  that  the  adtion  well  lav,  bccaufe  it  is  but  in  nature  of  rent.  "•  ^'o^*^^*  '4- 

'  ,        ,  '^'  Lev.  150. 

lut  ALL  THE  Court  held  here,  that  the  aftion  lies  not  upon  Hard.  366. 
general  promiie  ;  but  if  he  hal  alledged,  that  in  confideration  1.  Leon.  43.156, 
(nould  forbear  the  payment  until  fuch  a  day,  or  upon  fuch  a  ^«,"|r*  ^^' 
rial  confideration,  then  the  aftion  would  lie,  hut  not  upon  a  i.  coii?*Di&^* 
cral  ajfumpjit^  for  the  rcafons  before  alledged^  and  the  cafe  cited  i^. 
ffhc  good  few,  for  it  is  a  fpecial  promifc  to  permit  him  to  Cowp.  i,z8, 
3y  :  and  it  was  not  a  leafe,  nor  for  rent  upon  a  leafc.     Wherc- 
;  it  wa^  here  adjudged  for  the  defendant. 

Lord  Haftings  agabij}  Sir  Archibald  Douglafs.  c-*"  •• 

Trinity  Term f   %.  Car,  i.    Roll  i'^^i, 

ROVER  AND  CONVERSION,  as  adoiiniftrator  of  Sf>y\*afft  A hufband  cte- 
Davy^  for  divprs  jewels.     Upon  not  guilty  pleaded,  the  jury  virM//»*«r>of 
nd  for  part  **  not  guilty;'*  for  other  jewels,  that  he  is  **  guilty ;"  f^lt%% 
I  for  fixty-fivc  gFcat  pearjs,  and  fixty-five  fmall  pearls,  and  a  wife  during  he? 
mond  chain,  they  found  a  fpecial  verdift,  that  widowhood,  (he 

5ERJEANT  Daw  was  pofTefled  ofthem,  anU  being  fo  poflbfTed.  fi^tti^ 
dc  his  will,  and  thereby  deviled  the  ufe  and  occupation  of  all  his  to  his  daughter 
tc,  hangings,  and  jewels  tq  Dame  ElionQr  his  wife,  during  her  on />rr  death  or 
Jowhood,    **  (he  giving  good   fecurlty  to  ray   daughter   Lucy^  fc<;ond marriage} 
lady  Hajiings,  to  deliver  and  leave  the  fame  to  my  fnid  daughter  *Il'*  •*",^'  "'7" 

r  f         I  r   I  II  r  1  •         '        »  •    »      .1*^       1  1    ai/fon,  but  a  /i- 

lucy  at  the  day  of  her  death  or  lecond  marriage,  which  Ihould  ft,,tntion',  and 
Brft  happen:"  that  he  died  ppflefled  of  thofe  jewel?,  \x\\6  that  after  though  the  wife 
idcath  the  adminiftration  of  the  goods  of  the  faid  Sir  John  Davy  "''"•ily  ^"'ort 
8  committed  to  the  plaintiiF:  that  the  faid  Elionor^  the  wife  of  **'*"™  *'  •'^"f" 
^JobnDavy^  was  the  daughter  of  Lord  Audlcy^  earl  of  Cajllchuven^  Z^y^et^riTTcan- 

t  vctaln  them  ai  her parm^betna/ia^  Bga*t>(l  this  devife  of  the  ufi  of  them  only  ;  for  the  exprefs  declara* 
1^  the  bul^iod  will  controul  the  impUcmtiM  which  the  Uw  wouJid  otl^rwife  have  made. 

Sec  J.  Com.  Dig.  55SU 

Z  2,  and 
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Lo»»  Ha»-  ^nd  that  fhc  in  the  life  of  Sir  John  Davy  yfed  the  faid  jcwc 

Tiwci  «4  ^f  ornamenta  corporis  fui**  ufualiy  wore  them :  that  afterwa 

Si/^rcNi-  ^**^  Ulionor  married  with  the  defendant,   and  tliat  Tic  coi 

PALP  thofe  jewels,  &c.:  and  if  the  Court  (hall  adjqdgf:  fortl^cpl 

Douglas,  they  hnd  for  the  plajntifF,  j^nd  damages  370I. ;  and  if  not, 

fic  !««.,,.  flefcndant. 

S  C    t    Roll 

aV!  911.  '  Uppn  th|s  fpccial  vcrdiA,  it  vT^ls  argued  at  the  bar  l^  Ge 
Moor,  iiV*i6,yi>r  the  fiamtijff'^  and  by  CALTHROP^/i?/-  the  j{tjhidan( :  and  lii 
%.  y«ni.'  246.    Tprm  }t  was  openly  argued  at  the  bench. 

'I      **'  '        Berkley  and  JoneSi  Jufiica^  ^rgued  for  the  defcndai 

s.  £q.Car.  6S7.  fl^c  being  the  daughter  of  a  nobleman,  and  pvrmittcd  to  ul 

ifrr.  Ch.17.295.  frequently,  *•  vt  ornamenta  corporis  fui^^  and  they  being  con 

ft.  Leon.  166.    foi-  her  degree,  (he  fhould  have  them  as  her  faraphern 

Thiich  "'  *f  *  ^"^  when'  there  be  not  dc'ots  to  be  paid  (as  it  doth  not  appp; 

».  Com.  IXg!     '^P^^  any)  Ihe  fliall  have  thcq^i  againft  the  executors  or  adm 

f^l\.  tors  of  her  huiband,  and  that  the  Jiufband  cannot  difpofe  < 

ft.Bl.C0m.436.  fi-om  his  wife  by  his  will;  but  inftantly  by  his  death,  thcpc 

^.^.Ab.411.  of  them  being  in  the  wife's  cuftpdy,  tlic  property  1$  vetted 

?7«.      *    ^'    V^^  ^^^^  hylband  cannot  give  them  away :  an(I  that  i$  of  r 

Ca:  Lit.  20.  a.^  and  for  conveniency  in  the  law  ;  for  it  is  not  reafonable  t 

"o^  ($)•      '    band  fhould  leave  her  nakc^  of  thofe  jewels  which  Ihe  ufu; 

i.Brown*iC.C.  y^ear,  and  arciit  (according  to  her  calling)  to  wear.     An< 

*^t*  pears  by  LimvcaJj  that  the  wife  againft  her  hufband's  will  hs 

an  intereft  in  goods  which  are  her  paraphernalia,  that  1 

band  has  nothin||to  do  with  thei^i ;  but  ihe  may  make  2 

tlicm  in  her  huu^nd's'  life-time,  and  may  difpofe  of  thei\ 

martiti  invito  nitttito.     But  they  faid,  this  is  not  allowable 

law,  tliat  Ihe  Ihould  difpole  of  them  in  her  hulband's  lif 

but  when  the  hu{l)and  doth  not  difpofe  of  them,  they  are  ii 

vetted  in  the  wife :  and  although  the  hufband  may  make  ; 

them  in  his  life-time,  yet  he  cannot  make  a  will  of  them, 

pofe,  he, :  and  compared  it  to  the  cafe  where  a  wife  hath 

and  takes  hjftKind,   he  may  give  and  difpofe  thereof  in 

timc>  hut  he  cannot  difpofe  of  it  by  his  will;  as  in  th? 

firan!hy  v.  Grantham^  and  the  cafe  oi Hi ac (bridge yPlow^^^^ii 

the  cafe  i.  &//.  5.  **  Executor^    ic8.  The  king  may  give  th 

of  his  crown  by  letters  patents,  but  he  cannot  by  his  tettair 

pofe  of  them  [a). 

Co.Li*.  300,  Bkrklfy,  Juftici%  faid,  That  this  permiiBonof  the  wife 

3^1*  ••  them  ufualiy,  Is  as  a  gift  of  them  to  her  by  her  huttiand  :  ai 

MooiTi  ^*^*  P**^^^^  '^  to'tlic  calc  of  II.  Hen.  4.  pi.  83.  where  one  takes 

t.^Vwll.'tic.  ^"^  clothes  him,  or  my  wife  and  clothes  her,  it  is  as  it  wc 

Ch»n.  Cafes,  of  the  faid  apparel  to  them  :  and  as  by  the  cuftom  of  Lon 

119.  in  fomc  glacci  in  JValcs  (as  ]ones  faid),   the  wife  fhalll 

I.  P«qre\yui.  jxioiety  pf  the  goods  whereof  her  hufcand   dies  poflcflcd, 

^^»^  od  Coot,  bufband  in  hi^  life-time  may  give  all  the  goods,  but  by  his 


>«6,  '  cannot'prcjudicc  her  concerning  her  part;  wherefore  he  co 

'^"  tliat  Ihe  Ihould  have  them  notwithttanding  the  will. 

(«)  Weed's  loll.  1 10.    Cro.  Ela.  46^  its. 
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m\  Jit/lice^  faid,  that  by  the  civil  law,  as  the  condition  to  Lot©  H/ii- 

rfrom  mahriiige,  fo  the  limitation  to  have  thefe  jewels  during  tiho» 

idowhood  is  ^oid,  becilufe  (he  is  abfolutcly  poffeflcdof  them.  s,,I'xec«i- 

eupon  they  concluded,  tliat  judgment  ought  to  be  given  for  ^aij> 

feiidahts.  DoviitAi, 

RicHARDsoi^,  Qffffju/tlc^  arid  Myself,  argued  to  the  coni 
and  that  this  is  agoodf  will,  and  that  (he  may  not  take  them 
cording  to  tKe  will:  but  if  tlib  hufband  had  not  made  a 
)at  had  left  them  to  the  difpofition  of  the  law,  and  the  quef- 
tad  been  betSvixt  the  executor  or  adminldrator  and  the  wife^ 
thcire  be  not  any  debts  or  legacies  to  be  paid,  or  whete  there 
'//  to  pay  all  debts  and  legacies  bciides  thofe  jewels,  there  Mbor^tu. 
cnturc  the  law  will  allow  her  to  take  and  enjoy  them  as  her 
PHERKALi  A  )  but  where  the  hulband  hatli  made  a  will  and 
1  how  (he  (hall  have  tliem,  (he  ought  to  take  tlicm  as  the 
id  appointed^  and  his  will  is  as  good  and  zi  well  to  be  pcr- 
i  as  his  gift  in  his  life-time:  and  that  it  is  not  like  the  cafe 
Hen.  4.  fl.  8^.  for  tlierc  it  is  a  good  ^ift  to  the  fun  and  to 
fc  by  the  raVi(he)^,  arid  the  hu(band  may  wellafleht  to  them  : 
:  the  cafes  of  iii.  //.  4.  pi:  12;  and  34.  Hen.  6.  pL  10.  that 
dedicated  to  the  fervice  c#*  a  chapel  otchutch  are  a  good  gift 
wardens  bf  them  in  law :  bat  this  permiilion  by  the  huf* 
br  the  wife  to  wear  them  cannot  be  a  gift  of  them  in  deed  nor 
• ;  foir  the  bii(band  cannot  give  aught  to  the  wife,  they  being 
)ut  one  perfon  in  law.  And  a^  to  the  objeftion,  that  al- 
h  an  hulband  may  difpofe  of  them  by  aft  in  his  life,  yet  he 
t  by  his  will ;  it  was  arifwered,  True  it  is^  that  a  man  who 
L  thing  resil  in  another's  right,  as  a  ten;n,  although  he  may  ca  Lit.  351. 
ret  he  caimot  dcvifc  it ;  as  in  Bratcbridge* s  Cafe  {a)  :  fo  where 
rcutor  makes  a  gift  of  ^oods  which  hb  hath  as  executor,  it  is 
1  gift ;  but  a  dcvife  of  them  is  not  good,  becaufe  he  hath 
in  outer  t^oit :  but  of  alj  chattels  pcrfonal,  although  the  wife 
em  befort  marriage,  the  abfolutc  property  by  the  marriage  is 
in  the  hufband,  and  he  may  give  them  in  his  life,  or  diipofe 
m  by  his  win  ;  fo  of  thofe  goods  which  are  termed  para-  Co.  Uu  3«o.  a. 
Ff ALIA,  the  abfolute  property  is  in  the  huiband^  and  there-  351*  *• 
e  may  Wclldevife  them.  And  to  the  Cafes,  t!)at  the  hu(band 
>y  gift  of  all  his  goods  bonifide  prevent  his  wife  that  (he  (hall 
avc  any  part  of  them,  notwithftanding  the  cuftom  in  London^ 
,  and  cllcvvhere,  yet  by  his  will,  if  he  devlfctli  them,  it  (hall 
uflrate  what  (he  bup^ht  to  have  by  the  cuftom,  they  agre^  to 
xl  law ;  for  cuftom  is  another  law,  and  inftantly  by  the  death 
hu(band  fixeth  the  intercft  in  the  wife  :  but  the  goods  which 
lims  as  .i»ARAPi€ERNALiA  be  not  given  to  the  wife,  but  thofe 
\  are  of  necefTity  and  convenicncy  for  her;  and  when  the  huf- 
letves  her  what  is  for  hfcr  neceflity,  vix.  neceflhry  apparel,  he 
veil  make  a  difpo(;tion  of  the  rcfidue  by  his  will :  and  for  that 
►fc  was  cited  19.  Hen.  6.  />/.  14.  A  wife  for  her  quarentine 
lavc  her  living  de  communis  but  (he  may  not  take  any  thing 
;  for  ncceiTity  :  and  where  the  civil  law  faith,  that  (he  may 

{a^    Plowd.  19I, 

Z  3  make 
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L*»dHai.    make  a  will  in  the  life  of  her  hufband  of  her  paraphfrnauA^ 

TIKC5        yet  the  common  bw,  whereby  we  are  to  be  guided,  isexprclsli 

Sir'^^Iciii-    ^^"trarv  to  it,  that  Ihc  may  not  make  h  will  of  any  goods  but witt 

-BALD        ber  hulband's  Hilont,  and  then  it  is  as  his  own  gift';  butofanoUi' 

DovcLAs.     gation,  or  things  in  a<Sion,  a  wife  may  make  executors  by  affcnto 

her  hulband,  and  may  make  her  hufband  her  executor^  as  appear 

by  the  books  ^^  Hen.  6.   /»/.  31.     39.  Hert.  6.  fl.  27-     3.  Ediv,*. 

•'  Devi/ty*^  12.     26.  Edjj.  3.  />/.  71.  ;  and  ihe  intercft,  andpoflel 

fion,  and  property  of  fiich  goods  as  are  called   PARAPHEltNALi 

are  in  the hulband,  and  he  may  de\'ife  them  to  his  wife:  and ihj 

Ihe  (hall  take  them  b)'  the  devifc  appears  33,  Hen.  (y.  fl,  31.  whci 

he  devifed  to  hi:?  wife  her  apparel,  and  ftie  juftifies  the  taking  < 

t.PcercWiJi.4.  t^^^*^  by  the  dcvife  and  delivery  of  the  executor;   37.  Ha,  ( 

Co.  Lit.  2c.  a.   pi,  28.  that  fhe  ought  to  take  only  her  neccflary  apparel ;  i.El'i 

I.  Rroxvn*tCaf.  Dyfty  l66.       1 8.  Ec/^V.  4,  pi.   IT.       12.  He?l.  J.  pi.  23,  tsf  pL  24.  th 

m  Ch.  274.  (j^^  property  and  pofleflion  of  thofc  goods  be  in  the  hufband,  ai 
flic  may  not  make  a  will  of  them  without  her  hufband*s  affcr 
And  a  cafe  was  cited  in  the  exchequer  in  Trinity  Term^  28.  Eli 
betwixt  the  Lord  Trcafurer  and  others  executors  of  vifcou 
Bindorty  againft  A/^ry  vifcountefs  Bindon  (Vi),  in  an  aftion  of  trov 
and  convcriioiv  of  jewels  of  the  vpiue  of  loool.  flic  pleads  to  ; 
befides  fuch  jewels  (which  were  a  chain  and  bracelets  not  cxcee 
ing  the  value  of  160I.),  not  gniltj' :  and  as  to  them  flic  pleads,  tl 
ihe  was  the  wife  of  vifcount  Bindon  at  the  time  of  his  death,  ai 
Ihe  ufually  wore  thofe  jewels  as  ornaments  of  her  body ;  and  avc 
that  the  executors  had  ajfets  to  fatisfy  his  funeral,  and  all  his  del 
and  legacies,  befides  thofe  jewels:  and  ifluc  was  taken,  that  th 
had  not  ajftts  to  fatisfy  all  the  debts  and  legacies  befides  th< 
goods  [!>)  ;  fo  thereby  it  is  tobc  obfcrved,  that  jewels  of  160I.  i 
a  vifcou ntefs  were  not  allowable  for  paraphernalia.  And 
was  aiifwered,  although  here  in  this  cafe  the  defendant  be  t 
daughter  of  an  ancient  baron  of  this  realm,  and  of  an  carl  in  /i 
iandy  yet  being  married  to  Serjeant  Davy^  flie  ought  to  have  th( 
as  his  wife  :  and  there  is  not  any  necellity  flie  fliould  have  a  ch? 
of  diamonds,  and  the  faid  fixty-five  great  pearls,  and  the  fixty-f 
Imall  pearls,  which  are  things  hanging  loofe,  and  are  not  in  a 
chain  or  bracelets ;  ind  they  be  not  for  any  necefiity,foroniamc 
t>r  for  covering*  But  ^uacioique  ifia  data^  the  hufband  having  ( 
prcfsly  difpofed  of  them  by  his  will,  flie  may  not  againft  his  v 
take  them  without  the  aflcnt  of  theadminiftrator,  and  without  < 
livery,  and  not  ai  her  own  head  detain  them  without  entering 
curity.  And  where  it  is  allcdgcd,  that  in  tlic  civil  law  a  conditi 
to  rellrain  a  fccond  marriage  is  not  allowed  }  this  is  no  conditi< 
but  a  limitation  only,  and  it  is  reafonable  flie  fliould  take  Acco: 
ingly.   And  it  was  alledged,  that  this  is  not  any  devife  of  th 

t.  Co.  95.  jewels,  but  only  the  ufe  and  occupation  (r)  of  the  plate,  hangings,  I 
jewels  during  her  widowhood,  and  no  abfolute  gift  of  them;  a 
in  the  cafe  of  the  Grayle  [d)^  and  in  IVeldcn  5  Cafe  {e)  :  and  tl 
concluded,  that  it  is  a  good  difpofition  by  the  will,  and  a  dccla 

'    (it)  2.  Leon.  166.  (f)  It  is  now  fettled,  that   limlut 

(i)  That  thifc  cafe  is  not  truly  reported      over  in  a  will  of  the  tbing  iifrff  are  f< 
her?,  and  that  there  is  no  jud^mcnr  entered      8.  Co.  95.     zo.  Co.  46.     a.  treetti,  : 
oh  the  roll,  vide  MSS.  pbc.  fo  ihi.cidf.Km*      r.  Per  re  Will,  i, 
— Z..  C.  B,  pAjiKEi^i  XSS,  (d)  Ytir-Book,  37.  Hen.  6.  pi  30. 

(<)  Plowd. 

ti 
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tionof  his  ititent,  and  takes  away  that  which  othcnvife  fhc  might  I-oro  Has- 

chimby  tbe  law;  and  his  exprcfs  declaration  coKtrouls  any  iin-  ^'^^i 

bliedgift^as  is  pretended :  and  foraimuch  as  (he  hath  not  performed  sia^'^KCHi- 

it,  the  limitation  is  determined,  and  neither  Ihc  nor  her  hulbaad  bald 

cao  have  them^    Wherefore  they  concluded  for  the  plaintiff.  Douglas. 

The  King  agahjft  Bagihaw.  ^^"9* 

By  the  cuAom 
Lwdcn  an 


INFORMATION  by  Fletcher,  for  the  king  and  himfclf  agahift  ^y  «J|«  *= 
■*  Bafjhaw^  and  demands  twenty-tWo  pounds  upon  the  5.  Eli^.  °  ^   '^^^^^ 


ntic«  CO 


c.  .  for  occupying  the  trade  of  a  goldfmith,  not  being  an  appren-  one  trade  may 
tice  to  that  trade.     The  defendant  pleaded  the  cuftom  of  London^  ufc  any  other, 
"that  one  being  an  apprentice  for  fcven  years,  and  made  freeman  noiwithftand- 
*^Qi  London  of  any  trade,  may  ufe  any  other  trade   in  the  fame '"y  "^''*' *^'4' 
••city:"  and  fliews,  that  he  was  bound  an  apprentice  in  the  art  of  ^  *  ^*  ' 
the  cordwaintrs,  and  ferved  therein  for  feven  years,  and  was  made  ,",  Ki°Com.'7c. 
freeman  of  London ;  whereby  he  juftiiics,  &c.     The  king's  attorney  jluac.  Ab.  533*, 
demurs  thereupon  ;  and  it  was  argued  divers  times  at  the  bar. 

First,  Exception  to  the  manner  of  the  plea,  becaufe  he  pleads  '"  p'"«J»ng  ■ 
^%duti  pojit  any  other  ttadc,  and  not  quod  ufus  fuit :  and  for  that  ^o«,°ris°fuffi*" 
^»as  relied  upon  22.  Edw./^,  8.  *'  Prefcriptlony^  quod pojpt  tourmr  [on  dent  to  fay  that 
ftoughy  and  doth  not  fay  that  he  hath  ufcd  to  turn,  &c.  is  not  cveiy  citizen 
good.    But  it  was  thereto  anfwered  by  Gr  i  mston,  that  this  being  '"•O'  */^  *^«  «"'"• 
alledged  byway  of  cuftom  in  the  city,  and  not  as  a  particular  pre-  {g^p**^^  ''"^*" 
ftription,  is  well  enough  ;  for  peradventure  it  is  a  thing  intended, 
and  fo  not  ufcd  in  faft :  and  in  proof  thereof  was  cited  2i,£dw.  4.  3-^^**>"«  ^3- 
%i.  Old  Book  of  Entries^  141*  pleading,  that  every  citizen  and  free-  j.uvt'iz.iy?. 
.nan may  devife  in  mortmain,  allowed  to  be  good. — The  Court 
inclined  to  that  opinion. 

Secondly,  The  matter  of  the  plea  is  nor  good,  bccanfc  cuftom  ^^J^'^'^  ^V 
cannot  be  alledged  againft  a  ftatute.    But  it  was  thereto  anfwered,  nHrler\\:nhis 
that  being  the  cuftom  of  London  (which  cuftoms  arc  confirmed  by  win  not  entitle 
parliament),  it  (hall  be  good. — But  thereof  the  Court  doubted,  ii> -  rfc fcmiam to 
and  delivered   not  any  opinion,  hccnufe  the  king's  attorney  this  T''^'?^!'^^'' ^** 
Term  waived  the  demurrer,  and  took  iffue  upon  tliC  cuftom,  •^'id'^^!^'^''jjf^^''^^^^^ 
ptaycd  that  the  defendant  might  rejoin  ;  whereupon  the  defendant  ijit,  cjcctptihe 
niovcdnow  by  Rolle,  that  he  might  waive  his  pica,  and  plead  not  auo-ncy  general 
guilty.     But  THE  Court  doubted  whether  he  (hould  be  received,  co»^^«n*«« 
without  the  aflent  of  the  attorney  general ;  wherefore  they  would  ^°^'  3^'.  5«3* 
»dvifc :  and  afterwards  the  attorney  being  moved,  would  not  alfent  5        '  *9»'  ^ 
whereupon  he  rejoined,  &c.  ^y^^^  479* 

^«Qgh.  65.     Hard.  555.    Plowd.  321.  a^     i.Saund.  341.      Ray.  4.      Barn(5|  155.     z.  Buir.  ^xi. 
Itrai^  3166.     4.  Com  Di|;.  463. 
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c'Aff  S9.  Con  a^aiaf:  The  Biflicp  of  St.  Darid's. 

A«cfiUlM>/«r.  ^  HIS  Cafe  :«ai  mored  again  br  SoY^jhtgrrngj  Gtmawli  andte 
rth^fjtmttmmf  *  principally  I  Fit  jftcd,  tiiat  the' Tcrdia  was  not  good,  and  tlie 
J^^J^^juff  had  not 'well  enquired,  bccanfc  they  did  not  tad  when  the 
Md  thjeooco/  ^'^"^^b  became  void,  but  laid  in  their  enqairy  fm^d Umfms fim^ 
tntddrndaau  ^^^  trart/hit^  which  may  be  long  time  before  tbe  writ  bnmg^ 
—fiat  ALL  THR  Covmjirriatim  delivered  their  opiniom,  that  thr 


^^^d^^S^  verdia  is  good  ;  and  it  is  not  neccflary  to  £nd  when  tbccfavck 

IiSmdwTjT*^  became  void ;  but  moJi  tranfruii  Ihall  be  inteiided,  diat  the  fa 

thHfnt  ftmfirt    nionths  pailed  hanging  the  writ,  which  is  only  enauirabie  in  ft- 

m-fii frsfurittm  fpcd  of  the  damages:  and  when  here  the  valoe  of  tbe  chuxdiis 

^  •^^^T**'    enquired  and  found  of  theannual  value  of  eighty  pounds,  and  dut 

^JJ^^J^^^  the  defendant  Pritehard  is  found  to  come  in  exfr^fmimMntoiAt 

trfriwi  voM«     defendant  Owen^  fo  the  patron  and  incumbent  are  named  in  the 

Com,  ti%!     ^"^  although  the  defendant  roar  be  in  for  fix  months  by  the 

fame  patron  which  was  named  be/ore  the  writ  brought,  he  ooght 

to  be  removed :  and  the  judgment  is  for  forty  pounds,  which  is  the 

moiety  of  the  value  ;  therefore  the  enquiry  and  the  judgment  are 

good  enough.    And  for  all  the  other  errors  affigned,  the  Cotrir 

allowed  none  of  them :  and  although  the  precedents  be,  that  in  the 

declaration  he  declares,  et  unde  dicit  quid  ipj}  {Idem  the  plaintiff)  ti 

tandem  eccUJiam  pitfentavit^  and  here  omits  the  words  ^^  ad taaim 

**  teclejiam ;''  yet  becaufe  it  cannot  have  any  other  intendment,  but 

that  be  prefented  to  the  fame  church  mentioned  in  the  plaint ;  and 

tlie  words  after,  that  **  he  was  admitted,  inftituted,  and  induded 

*'  in  eademy^  which  refers  to  the  church  mentioned  in  the  plaint; 

t^icrefore  it  was  held  good  enough.     Whereupon  judgment  was 

affirmed. 


CxM  ff.  Farewcther^s  Cafe, 

AninMrnnt  A  CEHTIORAKI  was  awarded  to  thejuftices  of  affife  of  the 
•A  Ml  iifuc  join*  **-  county  oi  Suffolk  to  rcrao\'C  an  indi£bnent  of  conmion  bar- 
•ditt  t»ic  kmf'i  j^(,.y  againli  one  Farewethnr^  a  juftice  of  peace  of  the  faid  county: 
^'in^iho*  *"^  ^^^^  indiAnient  being  removed,  and  the  defendant  traverfing 
counry  wlicre  it,  and  rule  given  for  trial  tliereof  at  tlie  bar,  and  that  the  defendant 
ctoe  offrnce  wu  fhould  bear  the  cliarges  of  the  witncfles,  becaufe  the  record  was  re* 
commitieci,  by  moved  at  the  defendant's  fuif, 
writ  of  «i/» 

friuti  and  the  NoY,  the  KlUg's  yfttotficy'y  moved,  that  it  fhould  be  tried  in  the 
m^'^b^^^  county  by  wji prlus,  becaufe  othcrwifc  divers  witnefles  would  not 
king'i  kilters,  appcar  to  proltciitc  bv  rcal'on  of  the  cliarge  and  trouble ;  and  that 
invethewrU  the  king  hath  his  eledlion  in  wiiat  court  and  in  what  maimer  be 
without  leave  will  try  his  fuits. 
of  the  Court. 

lavii,  1.  But  THE  Court  conceived,  becaufe  It  concerned  a  juflicc  of 

4.  Co.  4>  the  peace,  who  pcrad venture  might  have  incurred  the difpleafure  of 
»,  Inft.  4H»  many,  by  rtafoii  of  his  diligent  executing  his  office  ;  and  for  that 
4.BixomJ544.  i^  *•  *  caufc  whicli  will  require  great  examination,  and  is  not  fitf 
6^  Mod.  «46.     by  teafon  of  the  Ihortiiefs  of  time,  to  be  tried  at  the  af&aes  by  «^ 

taj.    X.  Hawk.  P,  C.  57S.     4.  Com.  Ui^j.  46}. 
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crcforc  they  denied  his  motion,  and  held  it  convemcitt  It     Fa«iw«- 

c  tried  in  banco  :  and  divers  precedents  were  cited  of  one   TME***C;*t^ 

ad  of  one  fVhvfller  and  others,  where,  in  fuch  cafe,  trials 

mco.    But  the  king's  attorney  faid,  thofe  were  by  confent ; 

vi  denied.    And  Keeling,  Clerk  of  the  Crown^  faid,  that 

xredents  have  been  of  fuch  trials  upon  iudidraents  in  banco 

any  confent  of  the  parties,   and  againft  the  will  of  the 

irs,  and  in  more  remote  counties.    And  the  Court  s«  the  Yeir- 

he  ftatutc  of  ^  prius  it  is  appointed,  "that  trials  (hall  ^"^j^^  ",^ 

Mco^  where  the  caufes  magna  indigent  examination^'^  a3  this  j^.f  j^'j^/-^ 

:  but  if  £bc  king  will  fignify  his  pleafure  that  tliey  fhall  i.  inft.  41** 

by  nijt  prius ^  it  is  fit  he  mould  be  obeyed;  yet  not  upon  4.  ^ft«  «S^ 

n  of  the  parties  only.     Afterward  the  king  by  his  letters 

his  pleaiure,  that  it  Ihould  be  tried  by  niji prius. 

Vifcount  Dunbarr's  Cafe.  ^^"  »^ 

USTICES  AND  BARONS  were  aflcmblcd  at  Serjeants- Vh^^rtfttm 
in  Cbancery-lane,  by  the  king's  command,  upon  a  queftion  ^J^  ^^  ^ 
ng  the  king,  in  a  cafe  profecuted  by  Dr.  Chambers  againft  ^  t^^Son, 
Dunharr ;  where  a  fee  farm,  due  to  the  king  out  of  the  though  oot  fMt 
the  Vifcount  of  Dun,  being  arrear   for  divers  years,  was  »n  charge  in  tbm 
out  of  the  charge  by  tl:e  connivance  or  negligence  of  the  "chwjucr. 
10  ought  to  have  put  it  in  charge,  and  fo  continued  until  5.  Co. 47. 
in  of  21.  Jac.  I.    Whether  it  were  difchargcd  by  the  par-  3-  M«*- 14«« 
Lnd  IT  WAS  RESOLVED,  that  it  was  not;  for  it  is  a  debt  to  u^Jd^'J^^ 
,  and  the  omif&on  of  a  clerk  Ihall  not  prejudice  him  ;  as        '  ^  ^ 
Lufe  it  is  excepted  by  the  pardon,  if  not  by  the  words^  at 
in  the  intent. 


Peck  agai>;Jl  Ambler.  ^^tt  ty. 

Michaelmas  Term^  9.  Car,  i.     Roll  348* 

VIPSIT.     Whereas  the  defendant,  i.Car.  I.  promifedthe  Toanaftionon 
ntifF,  tliat  he  (hould  enjoy  fuch  lands  in  pofleffion,  and  "  promireof 
vould  fave  him  harmlefs  concerning  any  aftion  and  fuit  annTfavrihe* 
im  for  them  ;  that  he  was  oufted  of  the  pofleffion  by  poflWTor  harm- 
urty  ift  Jnly'y  3.  Car.  i.  and  that  a  good  recovery  was  had  icfs,  the  defm. 
liih  in  an  eje^ionefirmay  2.  Car.  i.  wherein  he  was  con-  <Jani  may  plca4 
in  damages  and  colls  fcvcn  pounds,  by  reafon  whereof  he  {-^^i^J^t'^ 
be  arretted:  that  upon  the  ift  y^up^fty  7.  Cor.  i.  he  gave  '"""^*°"** 
1  notice  thereof,  and  required  him  to  dilcharge  him  of  that  ^^^'  ^^^* 
t,  and  fave  him  harmlefs  from  it ;  and  that  the  defendant 
difcharged  the  judgment,   whereby  he  remained  fubjcft 
and  durft  not  go  about  his  bufinels,  to  his  damages,  6fc. 
rndant  pleaded  the  ftatutc  of  limitations,  that  tKisoufter 
n  a  judgment  in  Trinity  Term,  2.  Car.  i.  and  the  notice  and 
n  7w/y,  2.  Car,  I.  fo  more  than  fix  years  after  the  caufe  of 
.ndf  before  the  aftion  brought ;  and  traverfeth  the  ouilcr 
J.  Car.  I .  or  any  time  after  Juhi  2.  Car,  i.    And  hereupon 
Ltiff  demurred. 

Whytteilp^ 
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Pick  WHYTFilLD»/tfr  the  defendant^  how  moved,  that  the  pl< 

mga'tnfi       goocl  the  mattCF  allcdgcd*  becaufe  the  breach  was  before 
-^■^'*-     years. 

The  Court  inclined  to  that  opinion :  but  btoiufe  he  f 

the  other  part  of  the  breach  of  the  ajfumffiu  "olx.  in  not 

harmlefs,  but  fuffering  the  judgment  to  remain  in  force, 

tcafon  thereof  he  was  endangered  to  be  arrefted,  which  pa 

SkCtow  144        anfwered,  therefore  the  plea  was  held  ill:  for  by  the  judgi 

is  damniHed,  although  it  be  not  allcdged  that  execution  is 

being  fubjeft  to  the  execution  and  in  danger  to  be  charged : 

though  the  defendant  be  a  flrangcr  to  this  fuit  wherein 

and  coils  are  given,  and  therefor^  ought  to  have  notice,  \ 

uotice  is  given  unto  him  thereof,  he  ought  to  procure  li 

difcharged ;  and  therefore  the  plea  is  ill  on  that  part ;  anc 

murrer being  general)  judgment  is  to  be  giveli  for  thee 

fumpfn  againft  him.     And  it  was  therefore  adjudged  for  the 

On'anM/ir<rett.      And  JoNEs  and  BERKLEY  held,   that  if  a  man  affum< 

ft'tf^i  to  be  (Mt-  gfty  quarters  of  malt  in  five  vears,  every  year  ten  quarte 

^^Tn  acl^  ^^'  ^^  ^^^^  payment  of  any  of  them,  an  ajfumpjit  lies,   and 

ikmLes  for  the  recover  damages  for  all  which  is  arrear,  and  for  all  the  r 

whole  cdT.trtft,  the  five  years;  but  I  doubted  thereof:  but  for  the  frincip 

on  the  ftrfi       agreed. 

Kreach  of 

pcrfoiihance.       Ante,  241.     Dyer,  113.  a. 

c-*"  '4.  Hart's  Cafe. 

A  pr%cidtnAiTt~  T^ARGARET  HART  brought  an  aftion  in  the  (herif! 
In^v«ifr!!!i!  \\\  London  2i^\v\tt  another  woman,  for  faying,    that 

I'hc  (hcr.ft**s  **  *"  arrant  whore,  and  went  from-  chamber  to  chambei 
court  In  London  "  the  whore.'*  This  was  removed  by  habeas  corpus  into  tli 
for  calling  a       and  bail  put  in. 

"il^^^nA^ A%n!      Stone  moved,  jfir  the  plaintiffs  to  have  the  caufe  remar 
*    '         "  caufe  for  thefe  words  aftion  lies  not  here,  but  they  were 
4.  Burr'ioia     ^^'^  thtxQ  by  the  cuflom  of  London^  becaufe  (he  is  there  pu 
slra.  187.  545.  for  fuch  oiFcnce. 

^7«-  But  the  Court  denied  to  grant  a  procedendo^  and  faid,  a 

«*^*  M^\      15<^s  not  for  thefe  words,  but  that  (he  fhould  be  fucd  for 

Jl.    K.H.      592.  ,  y  f.        .         .  ,  '  , 

«.  Mod.  114.     t'ori  m  the  Ipintual  court  onjy. 
Aodrewi,  7.       t.  Com.  Dig.  iSo.    Douglas,  3^0. 


^^"  »5-  The  Cafe  of  Pridgcon. 

Fide  ante ^  Page  i^\. 
ifthefcffion,     npHIS  Cafe  was  now  moved  again  by  GRiMstoti.— J 

Upon  appeal, re-     *      THE  CoURT,  RiCHARDSON,  Chief  Jitf they   being  pre 

Tb*ft"rd  **'^'^d  livered  their  opinionsym^//m,  that  the  order  in  the  firU  fefl 
by  tvro*juifris^  Concluding,  and  the  order  in  the  laft  feUions  was  merely  if 
the  aft  of  the'  ^^^^  1 8.  Eliz.  c.  3.  appointing,  that  upon  appeal  to  the  feffii 
fcffion  i«  final,  an  order  of  two  jufticcs  of  the  peace,  their  order  fhall  I 
■nd  no  other  who  is  adjudged  to  be  the  reputed  father,  and  he  in  this  < 
riryc'liJ^lrn*^^^^  ^^^  fcffions,  and  they  making  an  order  i 

/nre,*'34i!  *  ^^at  order  is  final,  and  no  other  feffions  nor  authority  nu; 
Pott.  471.'        therewith, 

Jones,  147.330.  a.  Btilfl.  343.  355.  i.  Salk.  iii.  4?!.  Ld.  Ray.  1413.  B.  R.  H.  301.  Si 
475.  503.      I.  SeiT,  Caf  134.  i.  Com.  Dig,  584.  and  fee  Mr.  Conft's  edition  of  Bott^a  Poor  L 
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Myjufiice^  to  prove  this,  fuld,  it  was  refolvcd  by  all  the    P«ii>cfo»i'i 
;  of  England  upon  conference,  in  the  cafe  of  one  Andrew  ^*** 

(tf),  upon  the  43.  Eliz.c.  .  of  charitable  ufes,  if  an  ap- 
upon  an  order  of  the  commiilioners  of  charitable  ufcs  to 
I  keeper,  and  he  by  decree  confirm  the  order,  thatconfirma- 
perpetually  binding;  and  there  cannot  be  a  bill  of  review 

fo  it  hatli  been  refolved,  where,  upon  the  37.  Hen.  8.  c.  . 
•s  in  London^  if  a  judgment  be  given  by  the  lord  mayor,  and 
I  appeal  to  the  lord  keeper  that  judgment  be  affirmed,  &c. 
y  is  concluded,  and  Ihall  not  have  aid  by  bill  of  review* 

THE  Court  thereupon  refolved,  that  the  fccond  order 
the  fecond  fefTions  was  merely  void,  and  his  commitmenC 
il ;  wherefore  he  was  abfolutcly  difcharged. 

IT  WAS  HELP,  that  the  3.  Car,  i.  c.  4.  doth  not  aid  this  The  ibfote 
)r  the  ftatute  there  is,  that  **  if  the  two  nextjuftices  of  3«  C'»'-- «•  c.  4- 
make  not  provifion  for  the  baftard,  the  jufliccs  of  peace  at  ^^^^  "?^  K'^* 
quarter  feflions  (hall  fettle  an  order  for  keeping  of  the  baf-  ft^vioTto  ^t«^ 
as  the  two  next  juAices  ought ;"  but  it  doth  not  give  that  which  a 
>wer  or  authority,  nor  gives  authority  to  one  feflions   to  former  femoa 
U  which  in  a  former  fefiions  was  ordered.  ha»ordoid. 

1^011.4.71.1. — S^Ik.  121.     i.S;ra. 475.     i .  Bott*$  Poor  Laws,  444.      Dougl.  6ts. 
(ti)  Ante,  40, 
See  6.  Co.  1,  c.  31. 

lam  and  Others  agai>fj}  Enfcild  and  Elizabeth  his     Casl  is. 
Wife. 

MhbaelmasTerm,^.  Car,  1.   Roll  66. 
)R  ofa judgment  in  dower, by  fflckh^m  zud  others,  againll  To<k)wcr,  tb« 
W^and  Elizabeth  his  wife,  late  the  wife  of  JVilUam  Symtnsy  d^fe"**^*  may 
he  demanded  as  her  dower  of  the  lands  of  lyUliam  Symmsy  ^*''**    •""J"" 
ner  hulband.  trimonU,  and 

defendant  pleaded  **  n'unqucs  accouplc  in  loyal  matrlmQny.'^  '*^'*'"*  ^^^^^llS 

,  '*  quodfuit  accouple  in  loyal  matrimony.*^  (ball  be  tried bf 

it  was  thereupon  awarded  to  the  biftiop,  who  certified,  that  c«"*6<=*^ 
accoupled  "  in  vero  mu  trim  onto  cum  pradidlo  Willi  EL  Mo, 
indejlinoy  ^/fwi^WiLLiELMUs  et  Eliz.  tkori  et  mcnfa parti- 
9ne  mutuo  fohabitdvertoit  ufque  ad  mortem  pra:dldi  WlLLI- 
:."  And  upon  tliis  certificate  judgment  was  given  for  the 
[ant. 

error  afligned  was.  That  there  vias  not  a  writ  original  nor  The  w«mof« 
t  of  attorney  for  the  defendant.     But,  upon  diminution  al-  J^^jJ^^J  ,*!' 
the  writ  was  certified  :  But  for  the  warrant  oi  atiornev,  be-  f,grv€d*for  error, 
t  was  not  afligned  of  record  tliat  diminution  might  be  al-  muft  bc^nigne^ 
it  was  held  it  was  not  now  aflignable-  ^"  record. 

°  Cro.Jac.  6. 14^* 

S£C0ND  Error  afligned,  Bccaufc  the  writ  of  view  (*),  A  writ  of  view 
tew  demanded,  was  awarded  and  returned,  and  nothing  in-  "  t9^  without 
thereupon,  tliat  the  flieriflr  delivered  the  view.-But  becaufc  "^  '^^^;;;;'^^ 
wards  appeared  and  pleaded,  he  (hall  not  now  have  advan*  ^^jg^  ^^^ 
rrcof.     Alio,  the  Court  faid,  it  was  good  enough  without 
iff 's  name  indorfed  upon  it. 

(0  S^  tlic  4*  Add.  c.  16.  f.  S. 


A  biihop'i  dnr« 
tificate  of  the 
faA  of  mar- 
#ia^  it  goody 
without  naming 
^o^  w  plate  of 
inarriage. 
2*Roll.Ab.59i. 

In  dower^onin 
UTucof^acrow//* 
**  in  k^l  mmlri* 
••  wtemtf**  a  cer- 
tiftcate  *»f»>/ 
•*yiriV  aeewpU  in 
**  VF.ao  wuitri' 
^  mom'fjtd  cloM' 
«is/?iWiftgood. 

i.RolLAb.  591. 
i.Rac.  Ah.  284. 
Salk.  437. 
Aiidr.  S3;. 
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THiitDLV,  It  was  allcdgcd  for  error,  That  there' was  ncithcHay 
nor  place  of  the  marriage  mentioned  Jn  the  bifhop's  ccrtificae.— 
Sed  non  allocatur :  for  the  day  or  place  of  the  niarriage  is  not  n»^ 
terial ;  for  it  is  not  iflusble,  oecaufe  the  certificate  frdm  the  I  ' 
is  concluding; 

Co.  £it.  33*  a.    DjrcTy  313;     9;  Co.  19.     i,  Salk.  437.    Comb.  473. 

The  FouliTH  Error  was  ^gned  ore  ienus  by  Puleston,  of 
counfel  \&itli  the  plaintiff  in  the  writ  of  error,  that  this  certificate 
is  not  good  ;  for  it  doth  not  anfwer  to  the  words;  in  the  ifliiC)^ 
which  are,  '*  quod  ne  unqucs  a^  couple  in  loyal  man'tage  \^  and  be 
oiighi  accordingly  Xb  have  anfwefed,  **  quod  fust  copuldtm  in  leii- 
"  iimo  mair(monio!'*  And  he  doth  not  arifwcr  to  the  words  intlw. 
ifTue,  but,  ^^  quod veromatrimon'ib ^  fed clandcjiind  copulatifuerunt^  Wr." 
for  that  it  was  a  true  matrimony,  and  that  they  lived  together  at 
bed  and  board,  is  but  argumeiitative,  that  they  were  hwfully  mar- 
ried.— Scd  fion  allocatur :  for  vero  matrimonioi  although  clandcfilm 
coptdat:  fueruKti  it  as  good  as  legiimo  matrimmuo^  for  thev  be  all  one 
in  intendment,  although  they  be  nfot  the  fame  words;  atid  although 
it  be  clandejlmoj  it  doth  not  vitiate  the  marriage:  and  when  it  is^ 
added,  that  thori  et  menfa  partlclpatlmie  durante  vita  the  faid  WiL- 
LtAM  and  V.x.\txti£.THcohabitaverunt^  that  proves  they  continued  as 
hulband  and  wife  during  his  life,  and  it  is  not  now  tote  queftioiied. 
Wherefore  tht  judgment  was  affirmed. 


An  indi£lcnent 
fof  ptrjury  on 
5.  £/j».  c.  9. 
mud  fliew  with 
convenient  ccr- 
uinty  that  the 
oaih  wat  coA- 
cerning  land ; 
that  it  was  ma- 
terial  to  the  if- 
fue,  and  prcju. 
dicial  to  the 
party. 
Ante,  322. 

3.  Inft.  167. 

l.Hawk.  P.O. 

33a. 

I-d.  Ray.  267. 

S.Peere  WiU. 

$69. 

Dougl.  ij6. 

t.  Term  Repi 

^5- 


Sharp*s  Cafe. 

CHARP  was  indifted  of  perjury  upon  iht  5.  ^//2.  c.  9.  for  thrt 
•^  whcrcns  one  Henry  Damport  was  feifed  in  fee  of  a  manor  irf 
Sheapftdey  m  the  county  of  Leicejler^  whereof  one  great  \^afte,  con- 
taining two  hundred  acres,  lying  betwixt  fuch  a  rivef  on  onefidci 
and  fuch  a  brook  on  the  other  fide,  was  parcel ;  and  whereas  there 
was  a  fuit  in  chancery  betwixt  the  faia  Henry  Damport  and  tlw 
Earl  of  Rutland^  and  a  commifRon  iflTued  tinder  the  great  fcalfor 
the  examination  of  divers  witneflcs  ;  and  interrogatory  was  cxhi-* 
biteJ,  W'hetlier  he  knew  the  parties  ;  whether  he  knew  the  faid 
parcel  of  wafte  in  queftionj  and  if  it  were  the  foil  and  freehold  rf 
the  Earl  of  Rutland^  and  parcel  of  his  manor  of  Sheap/ide^  or  n6tf 
he  being  examined  upon  thefe  interrogatories  before  the  faii 
commiflioners,  falfely,  voluntarily,  and  corruptly,  depofed  upon  his 
oath,  that  it  was  the  foil  and  freehold  of  the  laid  Enrl  of  Riitlandy 
and  parcel  of  his  manor  of  5Am;»/J^/^ ;  ubi  revera  it  was  notibc 
foil  nor  freehold  of  the  faid  Earl  of  Rutland^  nor  parcel  of  his  ma- 
nor of  Sheapfide^  but  parcel  of  tlic  manor  of  tlie  faid  Henry  Dam' 
port  J  in  Sheapftde  i  and  lo  committed  wilful  and  corrupt  perjuq* 
againft  tlie  ftatute. 

Babington  moved  to  quafh  the  indiftmcnt,  Becaufc  he  dotb 
not  (hew  what  was  the  iflue  in  chancery,  nor  tliat  this  land  was 
there  in  queftion ;  nor  it  doth  not  appear  that  it  tended  to  the  proof 
or  difproof  of  the  ifTue,  fo  as  it  might  be  a  damage  to  the  plaintiff. 

Richardson,  Chief  Jufitcty  and  Myself  were  of  this  opinion: 
aad  although  the  interrogatory  mentions   it  to  be  the  \txA'^^ 

qucftion> 
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orfion,  it  is  not  fhewn  how  it  is  in  qucftion  ;  and  there  can  be  S«a*»'«  Caw. 
0  indiftment  upon  this  ftatutc  but  where  it  is  fliewn,  that  the 
pofition  is  upon  the  matter  in  queftion,  and  conducing  to  the 
i>c,  and  the  party  thereby  prejudiced. 

KicHAKJ>$0Sj  ChU/Ju/lice^  faid,  it  is  ufual  in  the  ftar-chamber 
iifmik  bills,  ff  itbe  not  (hewn  what  was  the  liTue)  and  how  th« 
jury  conduced  thereunto,  and  how  in  prejudice  of  the  party* 
^ONE^,  5V?iV^,  doul^ted  whether  tl)e  indiftment  were  good  ir| 
>cd  qfthis  exception  ;  but  becaufc  it  was  an  odious  crime,  he 
ied  the  defendant  to  plead  not  guihy,  and  to  try  it ;  and  upon 
evidence  it  would  appear  whctlier  it  were  pertinent,  and  what 
the  iffuc  which  ought  to  be  proved. 
!ut  Berkley,  7i^/a%  held  it  to  be  good  enough  ;  for  it  would 

00  prolix  to  fhew  the  bill  and  anfwer,  and  what  w^s  the  if- 
[ti) :  and  inafmuch  as  it  is  alledged  there  was  a  fuit  betwixt 
n  in  chancery,  and  the  interrogatory  is,  **  Whether  he  knew 
le  land  in  queftion  ?'*  which  fhews  tnat  the  land  was  in  quef- 
i,  and  a  convenient  certainty  is  mentioned,  it  fi^fficeth  j  olherr 
;  he  agrftd  it  was  not  good. 

V^H£R£FOR£  it  was  advifcd,  there  being  two  indiftments,  he 
aid  plead  to  tlic  one,  and  fo  try  the  truth,  and  the  exception 
jld  DC  favcd. 

)  See  t^.  Geo.  x.  c.  i  j.  as  to'thc  form  of  the  indi^ment,  ^nd  a.  Geo.  a,  c  8*  at  to 
laniDupent  of  perjury, 

Mackallcr  againjl  Todderick*  CAti  it. 

Cujuj  Principium  ante.  Page  337. 

HIS  Cafe  was  now  moved  by  Gybbs,  for  the  defendant  in  the  ApromUbto]H|y 
writ  of  error,  that  the  confidcration  is  good  ;  for  it  is  for  his  f  fum  of  money 
citation  and  labour  in  procuring  him  to  be  prcfented,  which  in  IJ^J^J^**^^*?^ 
Jf  is  no  fimony,  nor  caufe  to  avoid  the  contraft :  and  admitting  ^^^^^  ^^^^ 
?cre  iiraony,  yet  not  being  an  offence  at  the  common  law,  nor  the  defendant  t» 
ible  by  courfe  of  the  common  law  (but  an  offence  only  made  by  bcpreftrmedand 

1  canons),  it  was  i;ot  puaiflijible  at  the  common  law  until  tlie  »nft«t«t«* /<>« 
tutcof^i.£//2.c.6.:  znilhcr^foxc  in MichaelmasTermy^o.^^x/j^^^^^^^^ 

«.  in  the  common  plea^  (a),  it  \i;2,%  adjudged,  that  where  an  , . roii.  Ab. iS. 
ligation  was  for  the  payment  of  mpney,   and  the  defendant  powei  on  Cont. 
adcd  it  to  be  made  for  the  performance  pf  a  iimoniacal  con-  177.  »97- 
ft,  and  fhews  how  ;  uppn  demurrer  it  was  adjudged,  thatit  wat  ^°i?''^^^ 
ircly  a  fpiritual  offence,  whereof  the  comn^pn  law  did  not  take  t'  TCTtn  P^ 
y  cognizance,  and  tlicrefore  was  no  plea  to  avoid  the  bond.   And  ^%^        *^P- 
t{ic  cafe  oiTaverncr  v.  Smith  (i^),  in  an  information  on  the  fta- 
tc  of  31.  Eliz,  c.  6.  it  was  rcfolved,  that  he  ought  to  fuppofe  a 
mipt  pontraft,  and  not  a  iimoniacal  contfaftj  for  the  Itatutc 
•th  not  make  the  obligation  and  contra6t  for  iimony  to  be  void, 
*  the  13.  £//2s.  c.  8.  f.  5.  of  ufury  (c),  and  ^le  23.  Hen.  6.  c.  10. 
rlherif^. 

Fletcher  to  the  contrary.   For  ^upony  hath  jilways  by*t!l 
God  and  of  the  land  been  accounted  a  great  offence  :  and  ani 
^/h  or  bond  with  a  condition  to  pay  a  fum  of  money  wti. 
!moniacal  contra£t»  is  accounted  againil  law,  and  void  ;  as  it  one  *^ 

)  Oidbury  v.  Crcsory,  Mepr,  564.      (^)  Cro«  Eliz.  6S6»     (f }  Soe  12.  Ann.  c.  11. 
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MArKALLift   (houHpromifc  another  ten  pounds  to  b^t  fuch  a  man,  it  is  yaM^  . 

afrnimfi       2.  Hefi.  4. 9.     An  obligation  with  a  condition  to  favc  barmlcli  con- 
ToDDiiicr.    ccrning  embcziling  of  a  writ  and  not  returning  tbcrcof  is  void, 
bccaul'e  againft  law. 

Richardson,  Chlcfjujllce^  faid,  he  much  doubted  thereof ;  be- 
caufe  the  promile  is,  to  pay  fo  much  for  his  labour  and  travail,  aiul 
riot  for  the  prcfcntation.   kt  a/ijournatur.^ReJiduumpofit^^fagiTliU 

Case  19.     The  King  againft  George  Archbiftlop  of  Canterbury  and 

Tho.  Pryft. 

Tn'jiUf  Term,  4.  Citr,  i.  RM ^%, 
Sfuart  imftdlt  /^UARE  IMPED  IT  ad  fnefentandum  ad  ecclrfiam  vtcarie  ll\ 
loprcfenc  to  a  ^^^^IcHiNGSTOcif,  and  makes  title  by  the  ftatute  of  21.  flrt.8.; 
church  above  c.  13.  for  that  one  Shiljiony  being  vicar  of  Ich'mz/l^ck  (whidi  wastj 
ji!*«r  Uw  in^  benefice  with  cure  of  fouls  above  the  value  of  eight  pounds  a-ycw), 
cvmbenc  having  i^^  ^he  fifteenth  year  qf  king  yama  took  a  fecond  benefice,  vh.  ds 
taken  another  vicarage  of  Holc9mb'Burncl^  in  the  county  of  Devon^  bein^  a  benct 
^etitficz.  Pita  iice  with  cure  ;  and  was  thereto  admitted,  inilituted,  andmdofisdi 
ttofcffinj  the  ^yhereby  the  firfl  benefice  became  void,  and  remained  void  for  two. 
tl.rfecondUne.  pars,  and  fo  title  of  prefcntatioii  accrued  to  king  James^  anj 
ltoe,and  that  the  from  him  defcendcd  to  the  king  which  now  is,  and  tl^ereforc  boi 
church  was       longslo  the  king  to  prefent.  I 

fcttt^thatlhe  of.  The  archbifhop  claims  nothing  but  as  ordinary, 
fcncp  was  with.  Tj^g  defendant  Priy?  pleads,  and  confeffes  the  king's  title  fi«»| 
Iton^Rc  lica-'  ^^^  acceptance  of  the  fecond  benefice,  whereby  the  firft  was  void,; 
tion  ftiewing  an  ^rid  fo  remained  void  21.  Jac.  I.  and  pleads  the  general  pardon  of 
exception  in  ihc  21.  Jac.  I.  and  that  the  »id  Skilton  was  not  a  perfon  excepted  ii; 
fardon.  file  pardon,  nor  the  faid  caufe  of  lapfe  excepted  :  and  that  JM 

Ame,  6>.  Shlltort^  fo  being  incumbent,  refigned  that  benefice  of  Jcbiaffipit 

lfetley,2z4.  and  gfive  title  to  John  Fayle  to  prefent ;  who,  upon  the  faid  rcfij- 
jon«,  354.  nation,  prefented  the  defendant,  who  was  admitted,  inftituted,  aat 
\  kJr!  'iio'4.   i'^^^^^l  before  the  writ  of  the  king,  &c, 

ifo^  To  this  the  attorney  general  replies,  fliewing  the  exception  ii|, 

the  pardon,  wherein  is  excepted  '*  all  titles  and  anions  of  «^ 
**  impedlty  otliers  than  fuch  aftions  of  quare  imptdit  which  the  KiB| 
**  hath  or  may  have  ratione  lapfus  incurred  ultra  three  vcars  bf 
**  paft,  for  or  concerning  any  benefice  whereof  any  incumDenttbct^ 
•*  was,  or  the  laft  day  of  the  parliament  Ihould  be,  in  adual  pof^ 
**  fcflion,  by  the  prefentation  of  any  patron,  or  the  collation  ofanj 
**  ordinary  ;"  and  that  the  faid  church  being  fo  voidbylapft^ 
John  Fay k 'pxthntQd'^  &c. ;  and  ^raverfelh,  that  the  (aid  vicarap 
of  Ich'ingjlock  vacavit  per  refignationem  of  the  faid  John  SlHJ/lt^ 
Upon  this  replication  thp  defendant  demurred. 

After  divers  arguments  at  the  bar,  and  twice  argued  at  thebcnck 
in  the  common  pleas,  and  the  Judges  being  divided  both  timeii 
viz.  RicHARDSOK,  Ch'icf  Jujlicc^  and  Harvf.y,  for  the  plainuf 
and  HuTTON  and  Yelvprton,  f$r  the  defendant  \  and  afterwaSi 
Sir  Robert  Heath,  Chief  Juftice  o{  (ht  common  pleas,  ad 
Harvey,  for  the  plaintiff"^  and  HOtton  and  Vernon, /or  the  k 
fendant  \  by  reafon  of  this  difference  in  opinions,  it  was  adjournt 
into  the  exchequer  chamber,  and  argued  tliere  at  the  baij  and  al 

terw» 
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)y  all  the  Juftices  of  both  benches  and  Barons  of  the  ck-t    Tw«  Knr» 
viz.  by  Sir  Thomas  Richardson,  Chief  Ju/tice  of  the       ^^^Y* 
nch.  Sir  Robert  Hbath,  Chief  Ju/iice  o(  the  common     ^,^,HOP^of* 
^  Humphry  Davenport,  Chief  Baren  of  the  eixhcmicr,  CAWT*»f»*«w 
II  tlie  other  Juftices  and  Barons  1  and  two  main  queuions 
Ic, 

,  If  an  avoidance  of  a  church  happening  and  continuing  The  kin^'f  fuc^ 
:rs  years,  fo  as  the  king  hath  title  to  prcfcnt  by  lapfc,  and  ^^'^  mayp«^ 

doth  not  take  advantage  thereof,  but  dies.  Whether  the  Icetmmh^ 
ig  king  may  take  advantage  of  tliis  lapfe,  or  be  barred  by  to  hispredeocT- 
te  of  25.  E^iw.  3.  c.  I.  ?  And  that  refted  only  upon  the  ex-  for. 
of  the  faid  ftatute,  the  words  whereof  are,  **  And  touch-       j^^  i.rA.j. 
ifentments  to  be  made  by  the  king  or  his  heirs  to  any  be*-  joncs,  337.  -  * 
in  another's  right,  by  oU  titles^  the  king  granteth,  that  from  3.  Com.  Dif. 
'orth  he  nor  any  of  his  heirs  (hall  not  take  title  to  prefent  »99«  »<>«• 

benefice  in  another's  right  of  any  time  of  his  progenitors ;  **^^*  C<^*7> 
at  any  prelate  is  bound  to  receive,  &c. ;  but  that  the  king 
is  heirs  be  for  ever  hereafter  clearly  barred  of  all  fuch 
tments,  faving  always  to  him  and  his  heirs  all  fuch  pre- 
;nts  in  another's  right  fallen,  or  to  fall,  of  all  his  time, 

the  time  to  come."  It  was  ftrongly  urged  at  the  bar, 
at  the  bench,  by  thofe  who  argued  tor  thp  defendant,  that 
ite  extends  to  all  the  fucceflbrs  and  heirs  of  king  Edward 
I,  that  none  of  them  may  prefent  to  a  church  in  another's 
s  they  argued  that  this  church  is),   becaufe  the  king  liath 

title  as  to  this  proper  advowfon,  but  in  right  of  him  who 

inheritance  to  any  church  which  falls  in  time  of  his  pro-* 
;  and  the  ratlicr,  for  that  in  the  abridgement  of  the  (la- 
the book  of  the  ftatutes,  this  faving  is  altogether  omitted  ; 
:onceived,  the  king  was  bound  by  the  exprefs  words  of  the 
and  that  there  is  not  any  fuch  faving.  Vernon,  Ju/tice^ 
rd  of  this  opinion;  but  Hutton,  who  argued  in  the 
I  pleas  for  the  defendant  in  this  point,  that  the  title  of  the 
s  bound  by  the  faid  ftatute,  and  that  he  might  not  have 
)refent  to  a  church  fallen  in  the  time  of  his  predeceflbr,  by 
f  his  title  of  lapfe  fallen  in  the  time  of  his  predecelTor,  now 

his  opinion.  And  all  the  other  Justices  and  Barons, 
Ternon,  TiXgy^ti  far  the  plaintiff  \\\  this  point,  that  the  king 
Dd  title  to  prefent  by  lapfe  incurred  in  the  time  of  Jiis  pre- 
,  and  is  not  reftrained  by  the  25.  Edw.  3.  c.  . ;  for  by  the. 
words  of  the  ftatute  all  rights  and  titles  to  prefent  in  his 
ne  fx;/2.)  until  before  the  ftatute,  and  in  his  time  after, 
lis  neirs  {viz.)  after  the  death  of  Edw.  3.  are  faved;  and  it 
t  bar  the  titles  which  the  king  had  in  "  another's  right, 

or  to  fall  in  his  own  time,  or  in  the  time  of  his  heirs," 
Lt  there  was  fuch  a  faving,  appeared  by  the  copy  out  of  the 
mt  roll,  and  by  an  ancient  book  in  the  exchequer,  writ  in  S.  Co,  %t.^ 
:nt,  where  it  is  writ  with  a  faving :  and  they  held,  that 
)rd8  of  '*  old  titlcsy^^  is  intended  in  the  tirhe  of  die  progeni- 
king  Edward  the  third,  and  not  of  any  titles  of  prefent- 
)  fall  in  the  time  of  Edward  the  third,  or  of  any  of  his 
Dt  int;ended  to  exclude  king  Edward  the  third  and  all  his 

heirs 
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TaiKiwe-  heirs  ffom  titles  of  prefenfation  in  others  right,  fallen beferefte 
«r«M^  time  of  king  Edward  the  tliird,  whereof  any  cliurch  was  full,  ani 
■TiMop^of'  ^*hi^*  ^i^lc  is  ^^b'  ^^  another's  right  \  and  tnat  was  the  cxprcfe  in- 
CAHTstiuKr.  ^^'^^  ^  ^^^^  ftatute,  vl%,  to  take  away  the  ftatute  of  14.  Edw,  3.  c  2. 
in  this  point.  And  Berkley  and  fome  of  the  Juftices  doubted, 
whether  a  prefcntation  by  lapfc  fhall  be  faid  to  be  in  anodiei^i 
|-ight,  but  only  prcibntments  by  reafon  of  guardian&ip  and  ttoh 
poralties  in  the  king's  bands ;  but  all  the  other  Juftices  and  Bvooi 
agreed,  that  it  (hall  be  faid  to  be  in  another's  right;  for  althooek 
he  prefents  ratione  pnerogat'tvar^  yet  he  prefents  as  in  the  right  of  the 
patron :  fo  it  is  where  one  prefents  by  reafon  of  a  church  being  TdJ 
after  forfeiture  for  alienation  without  licence,  pr  for  outlawry ;  an 
for  tliat  was  cited  14.  Edw.  3.  '*  ^are  Jmptdlt^'*  54.  22.i/ni6b 
29..  21.  JE/Zz.  Dycr^  364. :  and  for  the  principal  point  they  rdiei 
upon  1 1 .  Hpu  4.  7.  where  it  is  fo  refolved,  7.  Hen,  4.  25.  18.  Eiu 
Dycr^  347.  7..  Co^  28.  a.  and  many  precedents  where  the  king 
makes  title  to  prefent  by  lapfe  and  title  in  another's  rigiit.  Wheifr 
fore  for  this  point  Richardson,  Chief  Jujlice  (who  argued  aloM 
in  one  day),  laid,  it  is  to  be  taken  for  clear  law,  that  the  kinghidl 
good  title  to  prefent ;  ai^d  the  declaration  was  good  notwithSaal* 
ing  that  objectioii. 

If  anincDmkfnt  The  SECOND  QjTtsTion  was.  If  Shtlftm  werc  incumbent 
accept  a  piuri-  niight  rcfign.  Whether  by  his  refignation  the  church  is  ^^^ 
{;2im^'lJ^'d  ^'oi^?  Andtbatrcfteduponthcexpofitionoftlicftatutcof2i.>.i 
^ytheAatQccof  c.  .  of  the  general  pardon,  and  the  ftatute  of  21.  Hen.  8.  cif 
XI  //<;ii.s.ci3.  of  pluralities,  Whetner  the  church  was  abfolutely  void  byacfcp^ 
and  thcpairon  ^^nce  of  a  fccond  benefice,  being  both  with  cure;  and  if  tbcpiri 
wUhiVemonths  ^^^  ""^®  *^'"^'  being  in  pofleffion,  may  make  him  incumbent? 

ance,  wWch  he       "^'"^  point  was  argued  ftrongly  in  the  common  picas  by  YfU 
maydowith^ut  vERTON  and  HuTTON,  and  afterwards  there  by   Vernoii  aol 
ftmtoceofde-   HuTTON,  and  by  both  of  them  in  the  exchequer  chamber, /irdi 
privaiion,  for  be  defendant,  that  this  church,  by  the  21.  Hen.  8.  c.  13.  was  not  aUti 
fi*.tice"of  th!s  *  iutely  void  in  faft,  but  is  voidable  quoad  the  patron,  that  heini 
avoidance  at  his  prefent  by  the  ftatute ;  but  until  he  prefents,  the  other  remainiiB- 
pcrii;  but  nei-  cumbeqt ;  and  then  he  remaining  incumbenr,  and  for  three  jcn 
ther  tiie  iniercrt  being  in  poficflion  of  the  church  as  incumbent  until  the  pardoafl 
I'&ib;  2'.  .>•  '•   and  the  pardon  then  coming,  he  b«ing  inpofKfi^ 
difchar^d  by  a  ^iiablifhcth  tum  in  poilcmon,  and  contuiues  him  incumbent;  inl] 
jcnicrai  pardon,  hc cannot  afterward  be  oufted  by  the  king  or  any  other;  anddietj 
4.  Co.  7^.         ^^^  *'^  incumbent  until  he  rcfign  :  and  therefore  his  plea  is  good,fer| 
Jones,  35-.       he  is  out  of  the  exception  of  the  pardon,  for  he  was  in  forthic^ 
Dyer,  a-^-.        yci'.rs  bcforc  the  pardon  ;  and  therefore  they  laid,  hc  remained  in-j 
:.iiirt.632.      cuin'vnt;  that  he  might  plead  as    incumbent  by   the  ftatute  «^ 
2  V  Ed.L\  3.  c.    .  as  ht'  pleads  here  :  alio,  lie  is  incumbent  as  tod^ 
ftranger>,  but  not  ns  to  his  patron  ;  for  he  may  prefent  before  aa^ 
deprivation,  although  a  ftranger  cannot,  becaufc  the  church  ie«^ 
ntains  full    againft   him  :    and  hc  is  incumbent  fo   as  he  mf 
rike  a    relcafe   of  any   annuity   ilfuing   out  of  the   paiibnigs^; 
r.!id  is  ciiargeahlc  in  an  annuity,  and  is  chargeable  to  thejuy-- 
inep.ts   of  fublldi<'S    and   fifteenths  ;    and    may    have   an  aAioHj 
of  tlcbt  agaiiii\  anv  ot' his  parilbioncrs  for  not  fctting  out  thflt: 
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tithes;  and  many  other  reafons  they  alledged,  ahd  faid,  that  the   Tm  Kimo 

penning  of  this  ftatute  differs  much  from  the  ftatute  of  31.  £//z.       'r*"V 

c6.  ofSimony,  and  from  the  13.  Etix,  c.  12.  f»r  not  reading  of    Vijkof  or 

be  Articles:  wherefore  they  concluded,  that  judgment  ought  to  CANTtnuRr. 

!ie  given  for  the  defendant.      Dut  all  the  other  Justices  and  ^ 

Iaeons  ar|;«ed  againft  it ;  for  they  all  held,  that  the  church  was  ab-     ^^'  ^** 

bluteiy  void  infa£l9  ct  jure  by  taking  of  the  Ibcond  bene  Ace,  and  4.  Co.  75.  b.   : 

•HAT  by  the  exprefs  words  of  the  ai.  Hen.  8.  c.  iq.  :  for  at  the  *•  Wiif.  174, 

ommon  law,  before  the  faid  ftatute,  by  rcafon  of  the  canons  and  ^'  ^"•^'^•«S<^4* 

onftttutions  ecclcfiaftical,  the  firft  church  was  injure  void,  fo  as  '^^^' 

lie  patron  might  prefent  thereto  if  he  would  ;  but  becaufe  it  was 

Q  ecclefiaftical  conftitution,  the  patron  was  not  compellable  to 

ike  notice  of  that  avoidance  until  deprivation  and  notice  thereof 

iven  him,  and  then  after  deprivation  the  church  is  void  in  fa^o 

^jure^  and  the  patron  at  his  peril  ought  to  prefent.     And  this 

ppcars  by  the  Books  9.  Edw.  3.  2.     5.  Edw.  3.  0.     10.  Edw.  3.  i. 

^Edw.^,  30.     II.  Hen.  4.  37.     F.  N.  B.  34.  £,     14.  Hcn.y.  28. 

low  by  the  21.  Hen,  8.  c.  13.  it  is  made  abfolutcly  void  after  ad-  ^  com.  DIf. 

liflion,  inftitution,  and  indudlion  ;  fo  it  is  void  fa^o  et  jure^  and  200^  110. 

he  patron  at  his  peril  ought  to  take  notice  thereof  and  prefent 

rithin  the  fix  months,  otherwife  a  lapfe  incurs.     And  that  it  was 

Old  to  all  purpofei  abfolutely,  appears  by  the  manner  of  pleading 

1  this  and  all  other  fuch  ca(es,  that  by  the  admiflion,  inftitution, 

nd  induAion  to  tlic  fecond  hcntfiC^^  prima  ecclcjia  vacavit de  parfond 

f  the  incumbent)  et  vacans  continuavit '^  fo  the  church  is  ablolutcly 

oid  by  the  pleading  and  confcflion  of  the  defendants.     And  this 

ppears  by  the  Books  fmcc  the  ftatute  of  21.  Hen.  8.  that  by  the 

cceptance  of  a  fecond  benefice  the  church  is  void  fa^o  et  jure 

uoad  the  patron  and  all  others.     -D>rr,  347.    4.  Co.  75.  b.  Mot^ 

mJ'sCafe^znd  4.C0.79.  ^.J^/V/^/^  Caje.6.  Co.  2g.  h. Green' s  Ca/e^  znd 

}f€r^  377.  and  Co,  Entries^  308.     And  for  the  reafons  before  al- 

Bibed  on  the  other  fide,  vi%.  that  he  may  plead  as  incumbent)  that 

I  becaufe  be  is  admitted  by  the  writ  to  be  incumbent,  and  his  A(t  25c. 

leading  as  incumbent  is  not  contradifted  :  and  for  the  taking  of 

rcleafe,  it  is  much  to  be  doubted;  and  if  it  be  good)  it  is  becaaie 
le  is  in  poflcflion  as  an  intruder,  to  wliom  a  releafe  may  Ik*  a  dil'- 
tisirge  of  fuch  things :  and  for  his  being  charged  with  fubfidics, 
bat  is  becaufe  he  hath  the  profits,  and  therefore  reafonahle  he 
bould  bear  and  pay  the  charges.  And  quoad  his  having  debt  for 
lot  letting  forth  titlies,  it  was  denied  by  allthofe  who  argued  on  the 
idler  fide.  And  as  to  the  pardon  of  2i.Jac.  i.  all  the  other 
Mices  and  Barons  held,  that  the  pardon  doth  not  help  him  :  ^.  com.  DJj. 
^raiT,  Becaufe  it  is  no  offence  within  the  body  of  the  aft;  for  318. 
lis  not  any  oifence  or  contempt  againft  the  king.  Secondly,  Be- 
aofe  it  never  was  the  intent  of  the  pardon  to  difpcnfe  with  plu- 
Itlitits ;  nor  arc  there  any  words  therein  to  make  him  an  incum- 
bent, or  to  make  a  plcnarty  of  a  church  which  was  abfolutely  void.  Hob.  167* 
i^nd  divers  of  the  Juftices  and  the  Chief  Baron  held,  that  a  fpc- 
pA  pardon  after  fuch  an  abfolutc  avoidance,  with  words  "  that  he 
^ may  retain,"  or  whatfoevcr  other  words  he  may  have,  cannot 
Ntt  him  incumbent.  So  the  general  words  m  the  pardon 
W  not  inure  to  make  a  difpenfation,  and  the  church,  being  once 
W,  (hall  not  be  full  witliout  a  new  prcfentation,  admiflion,  and 
vftitation.  And  for  the  words  in  the  exception  of  the  general 
llrdon,  of  •*  all  titles  and  aAions  of  ([uare  impedit^  other*  than 

cao.  CAR.  A  a  •*  tuc\^ 
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The  Kik«     **  fuc!i  titles  and  aflions  of  quare  tmpcdit  as  have  incurred  by  hf ft 
a^ain/i        "  abovc  tlircc  ycars  before  the  firft  day  of  this  parliament,  whereof 
ThkArch-      *' any  incumbent  is  in  actual  poflemoi^  by  any  prcfcntation  d 
Cantxkbvkt.  **  collation,"  &c.  the  laft  parts  of  this  exception  do  not  extend  t^ 
'  the  iaid  ShlUoH\  for  that  extends  only  to  thofe  who  are  in  as  in- 
cumbents (which  be  is  not),  and  iK>t  to  thoie  who  ate  in  as  in* 
cumbents  by  ufurpation  and  wrong,  which  arc  remoTcable  b; 
quare  imfedit^  and  which  may  not  be  removed  without  quart  im 
fed:t.     And  it  was  faid,  that  fince  the  ftatute  of  21.  Hai.  8.  thcr 
have  been  divers  g;eneral  pardons,  and  no  pluralities  were  ever  con 
ceived  to  be  withni  them.     Wherefore  they  concluded,  that  judg 
mcnt  fhould  be  given  for  tliq  jxlaiiuiff ;  a^  it  wii(  adjudged  u: 
cord  i  ugly, 

Casi  aa  The  Earl  of  Kent  ogahifi  Robert  StewarU  aii4  Scoi^ 

HiMryTcrm,  S.  Car,  i.     Roll  2^^. 

If ^,  being  .  'TRESPASS,  Upon  a  fpecial  vcrdift  the  cafe  was,  Fraiai 
feM  in  fee ^  1  J^abhigtonf  fcifed  in  fee  of  the  m^nor  of  Kingjion  in  die  county 
M.v^?\t^\t»  ^^  ^otihigham,  and  of  the  manor  of  J/heton  in  the  county  ci 
•  Jlncio'z).  of  Derhy^  of  which  manor  of  J/htton  the  place  wh^re  is  paice^ 
both  the  ma-  by  fine,  4 1.  A7/Z.  conveyed  the  fai(J  two  manors  to  GiLBUt 
Bort,  upon  a  ^"^^z  of  SkrcivJlMtry  and  his  wife,  to  the  ufes  following,  viz.  ofth 
b"'l)**of'ihe*  "^*"^'*  ^f  Kinojion,  to  ^e  ufQ  of  them,  their  heirs,  and  affigns; 
mtnorof  B.  ^^^  ^^  ^^^^  manor  of  jjh  it  on  y  to  the  ufe  of  ^hc  wife  of  Babin^ttt 
onlyi  imendinR  for  her  life,  and  after  to  tli?  ufq  of  the  heirs  of  Francis  BaL'mgtvh 
the  manor  of  C4  until  Julian^  wife  of  Francis  Babington^  (hall  cvi£^  a^d  expel  tb 
onlyasafeconty  f^jj  ^^^^  or  countefs,  their  hcirs  or  ailigi^s,  their  farmors,  tenants 
for)  and  "limits  ^^  Icflecs,  of  Or  from  tlie  manor  of  Kingfton^  or  any  parcel  thereof 
the  manor  of  i?.  aud  after  fuch  eviftion,  then  to  the  ufe  oif  the  laid  earl  and  hi 
to  the  ufe  of  D,  wife,  their  heits,  and  affigns,  until  they  fliould  be  fatiaficd  wit 
and  \i\\  htirs,  i-jjg  profits  for  their  lofs.  Francis  Babington,  for  money  by  fini 
o"c!mre"^c  "^  ^'^'''y  ^^'•'^'  43-  ^^'s-  conveys  the  manor  of  Jjhcton  to  SirTh 
^(ji.  until  |A#  ^<?^  Rcjbic  and  his  heirs,  to  the  ufe  of  him,  his  heirs,  and  affign 
c4;i/«  of  the  raid  The  E^rl  of  Sbreu^ury  and  his  wife,  by  fine,  in  Trinity  Ton 
^.  rhouid  expel  ^^.  £/iz.  convevs  thq  i\>anor  of  King/ton  to  the  ufe  of  the  Earl 
heirf'and'af^"  7^;//  and  his  wifc,  and  the  heirs  oi  (he  Earl  ef  K^^nt,  Upon  tl 
figns,*  and  after  ^^"^^  ^^  -.'^r./,  17-  J^c.  I,  5/;"  Thomas  Kclfbic  devifeth  the  manor 
-fuch  eviaiori,  u'l/hnQn  to  5/V  Fi  ancis  IVortUy  and  to  others  for  two  thoufand  ycai 
to  the  ufe  of  P.  Upon  the  firft  of  /i/^y,  ij.  y^^.  i.  ^Ir  Thoma\  Rcjh-e  died  fcif 
his  heirs,  and  ^^  ^1,^.  j'^jj  ,^^^,^3^  of  Jjhct on.  Upon  the  firft  of  Scptcmbt-r,  ly.Jac. 
S^u?dVrfal.'*'  ^'  ^'^^"'^  Bahiw^ton  died  :  atter  h\s  death,  2Q.  Jac.  \.  Julian,  the  wi 
ftcd  from  the  of  Francis  Babingto>iy  evidtcd  from  the  Earl  of  Kent  in  dower  pan 
|;rofits  for  the  of  the  manor  of  King/ton  pf  tlie  valine  of  two  hundred  pounds  j 
damasrtsoffuch  ^riHnm^  and  enters.  The  E'-rl  of  Kent  enters  into  tlie  manor 
cviQion;  this    ^jjtcion  upon  the  defendants,  beine  a1fi2;nec$  of  the  faid  Icafe.  w 

It  only  n  conhn        -^  \  1    1       i     •  1  •         rP • 

{fnt  ufioi  ihc  ic  entered  ;  and  hv  brings  this  adt^on. 
l^^'^he^fori  ^''''^^  Whether  his  entry  be  lawful  ?  was  the  queftion. 
^thingvctUin  ^nd,  after  argument  divers  times,  tt  was  adjudged  fort 
cviftion happen.  <J€'f!i'^dants,  that  the  entry  of  the  earl  was  not  lawful.  The  ixi: 
queftion  was,  the  limitation  of  Afhcton  being  to  the  nfe  of  ! 
%^^iyl^y"  v^Jfe  of  Sabin2to.i  for  life,  and  after  to  the  ufe  of  tlie  right  heir* 
4i^.    Ct9.AiiM,  %it»    Ci9.J^.  S9I*    Ct>.  Lit,  £95.     10.M9d.419. 

BjiUnii 
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%f«JV,  until  the  faid  wife  of  Francis  Babiugton  fhould  evifl  the  Tm  Eaix  or 
rl  $/ Sbrewjbury  ^l\A  his  vi\k^  their  heirs  or  aifigiis,  their  far-      ^1^\a 
nor  teiuntSY  of  or  from  the  manor  of  Kbtgftonj  or  any  part  sxRw^*toaod 
rcof,  Whether  the  Earl  of  Kent^  as  affighee,  may  take  the  be-      Scott. 
t  thereof  ?— And  in  this  point  all  the  Justices  unani- 
ofly  refolved,  tliat  be  as  aiTignee  might  not  enter,  but  that  the 
upon  theevidion  ou^ht  firft  to  veft  in  the  Earl  of  Shrexvfbury 
his  heirs,  and  that  this  conveyance  before  the  eviftion  cannot 

to  him  title  of  entry  as  aflignee  -,  for  the  words  **  heirs  and 
Vgns**  are  to  be  taken  as  words  of  limitation,  viz.  that  the  Earl 
brewjbury  by  his  entry  (hall  have  it  by  limitation  to  him,  his 
s,  and  aJligns ;  and  it  fhall  not  firft  veft  in  tlie  affignee  as  pur* 
er  ;  and  it  is  not  fuch  intercft  which  is  affignable  over  before 
tion  ;  and  the  power  of  entry  is  not  transferred  with  the  eftatc 
Ingfton.  But  whether  the  conveyance  of  the  manor  of  Kington, 
tlie  conveyance  of  the  manor  of  AJheton  by  Francis  Babington^ 
re  any  eviftion,  hatli  deftroyed  the  privity  of  entry  after  evic- 

(tlie  eftate  being  transferred  to  another  oefore  the  eviction), 

did  not  deliver  any  opinion,  nor  agreed.     But  for  the  iirft 

b  they  all  agreed*  that  the  Earl  of  Kent  hath  no  title  of  entry  as 

nee,  and  therefore  for  that  caufe  it  ought  to  be  adjudged  agamft 

l^ide  I.  Co.  135,  136.  Chudley's  Cafe.      Plowd.  483.  Nichol- 

Cafe.     8.  Co.  75.  Lord  Stafford's  Cafe,      10.  Co,  51.  Lamfet*t 
4.  Co.  66.   5.  Co.  9^,   Plowd,  345.  Brett's  Cafe. 


A  a  a  Eafter 
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io.  Car.  i.    In  the  King  s  Bench* 

1r  Thotaas  Richarafon,  Knt.  Chief  Jiijiict. 

ir  William  Jones,  Knt.  1 

>r  George  Croke,  Knt.  i  W^ceu 

ir  Robert  Berkley,  Knt.  J 

Villiam  Nojr,  Efy.  Attorney  General. 

\'r  Richard  Sheldon,  Knt.  Solicitor JGener at. 


The  King  againji  Baglhaw.  Casi  t. 

ViJe  Antts  page  «47. 

HE  ilfuc  being  joined,  Whether*  thc^e  wcrefuch  a  duftbift  xdtlldiof 
as  is  pleaded  T    Littleton,  the  Recorder  of  London^  cer-  Lmd^cnaitit 
tiiied,  ore  tenuss  that  there  was  not  any  fuch  cuftom  gene-  exereUe  i  uMte 
or  he  faid>  that  the  ciuftom  is  hot,  that  one  brought  up  as  of  •  different 
entice  in  the  trade  of  a  goldfmitli,  cutler,  &c.  being  a  free-  [Hlwch  ^^ 
London^  by  colour  thereof  may  ufc  any  other  manual  trade ;  ,^,  appteadcti 
'  of  a  tr^de  who  ufcth  buying  and  felling,  may  exercife  Poft.  517, 
•  trade  of  buying  and  felling.     But  this  he  did  hot  mention 
ertificatc,  but  generally,  ore  ftrw«5>  certified,  that  there  is  no  j.r^ka^.^^^ 
ftom  as  is  pleaded.  ft.Coiii.Dig.i6. 

4*  Com.  Dig.  199* 

Mackaller  iigaiHjl  Toddcrick.  CMt  i. 

Ante,  Pages  337.   353. 

)  now  THfc  Court  was  of  opinion,  that  the  (ionfideration  To  procure 

is  illegal,  and  that  the  aftioh  lies  not;  for  the  confideration  another  toNi 

money  to  procure  him  to  be  redor  of  the  church,  is  a  J^^'f***!!* * 

ical  contraft,  and  an  unlawful  a6l  condemned  by  all  laws,  ^he  king*t  %ih 

[lerc  it  was  ailedged,    that  fimony  is  fuch  a  fpititual  thing  \i  an  iUefsl 

:h  aaoffcncc  whereof  the  conlmon  law  takes  not  any  notice,  confldcmiion. 

:wile  did  not  before  the  ftatute  ^i.iiV/a:.  c.  6.  that  was  de*  ^"i**  **9- 

'^  Poft.  416. 

f.    i,Roll.Ab.  t8.    i.Hen.^.p/.^,  lo.  Co.  99.  %,  Hm,^.  fhio.  Dyer,  355.   Cowp«39. 
hcftatutc  iz.  Ann.  d.  1.  c.  13. 

)NDLY,  It  was  held,  that  this  declaration  is  not  good,  for  ftepujntncy  in 
c  promife  is  to  pay  him  after  he  is  redor ;  and  he  fhews,  P******"*!* 
was  redor  by  his  procurement  upon  this  promife,  which 
be  ;  for  he  never  was  reftor,  but  a  pctfon  utterly  difabled 
paribn  by  this  (imoniacal  contract ;  as  in  23.  Eliz.  for  not 
I  of  Articles,  and  in  t^emoris  Cafe  {a)  for  tht  buying  of  of- 
•W hereupon  it  was  held  to  be  error,  and  the  judgment  wi$ 
d. 

(«}  Co.  Lit.  234«     t.  Hawk,  P.  C.  313,     3.  Bac.  Ab.  731. 

A  a  3  Ward 


^  Eaflcr  Temi,  i6.  Car.  i.    th  B^R* 

CAti  3.  ,  Ward  ugainjl  .Petifer. 

If  a  man  hath  p^JEClMENT  upon  a  Icafe  for  five  years  by  the  vica 
the  grant  of  the  ^•'  in  Litchfield,  of  parcel  of  a  meadow  Called  the  Par/on  s 

^^^SlUfMra  f^fi'^^^f^'    Upon  not  guilt)'  pleaded  and  evidence  to  th 

SlTgrowron  *^  '^^»  ^^^  defendant  preteniftd,  thit  the  leflbrs  haed  nc 

Che  land  erery  tefeft  of  the  foil,  but  that  the  freehold  was  in  Sir  Edu 

year,  he  may  and  tliat  the  faid  leflbrs  had  only  prlmam  Unfuram  of  tlie 

i«eover  it  in  ffom  the  hayning  until  the  crbp  mo^'ed  and  carried  iSway, 

SfSdild  U  ^^"^^^  *^^  ^^^^^  P^^^^  thereof,  but  that  Sir  Edward  Peto  h 

In  him  who  Profit  thereof  for  the  refidue  of  the  ye2(r ;  and  then  an  < 

hath  xhitfrft  being  bf ought  of  the  land  itfelf,  will  not  lie. 

JoS^'ioa.  ^46.  Therefore  they  endeavoured  to   prove,  that  Sir  Edu 

'  being  lord  of  the  faid  manor,  ufed  every  year,  aftef  the  c 

HarSr^*'  *o'  away,   to  feed  the  meadow  with  cattle,  and  to  take  the 

s.Lev/til?*  bulhcs  grdwing  thefeupoit. 

a.  Sid.  416.  But  on  the  plaintiff's  pait  it  was  <fonfeflcd,  that  they 

^.*Leon  4        ^^^  ^^  ^"^P'  '^"^  ^^^^^  ^^^^y  ^^^^  ^^  ^y^  ^^  Iboncr  or  lali 
3Woy,  54.  pleafurc,  and  to  keep  it  longer  or  Ihortcr  time  uncut  ace 

Co.  Lie.  4t.  b.  the  feafonablenefs  of  the  year,  which  proves  that  the  fr€ 
i-  Com.  Dig.     in  them  who  had  the  firfl  crop* 

s.  Stra,  iiao.  And  ALL  THE  CouRT  was  of  this  Opinion^  that  pr<>p 
»<Bac,Ab.i66.  lefs  Other  matter  be  fhewn  to  prove  the  cotitrary,  the  i 
in  him  who  hath  the  firji  tmfurty  for  that  is  the  raofl 
part  of  the  year,  and  thofe  who  have  the  after-paflurc 
the  profits  in  nature  of  common  ;  but  admitthig  he  hat 
firfl  crop,  yet  they  held,  that  he  may  well  have  an 
thereof.  Yet  xiifc  Court  advifcd  the  jury,  that  if  they 
the  vicars  had  only  the  firJi  crcpy  and  not  the  entire  profii 
all  the  year,  as  the  evidence  whereby  the  defendants  clai 
was  a  Ical'e  in  29.  Hni.  8.  whereby  he  let  the  reftory  a 
except  the  ParjojCs  Huyn^  which  was  the  land  in  que 
forty-two  years,  and  after  a  conveyance  of  the  Parfo 
5.  Edw.  6.)  import?,  then  they  Ihould  find  this  matter 
and  leave  it  to  the  law.  Whether  an  ejectment  lies  in  thi: 
But  if  they  conceived  the  entire  land  for  all  the  year  to 
raining  to  the  vicars,  then  they  might  give  a  general  verd 
afterwards  the  jury  found  a  gmerai  vcrdill  for  tht  plaint 

CxM  4«  Goldfmith  againft  Ellen  Sydnor,  Adminiflrat 

William  Sydnor. 

Michaelmas  Term^  9.  Car,  1 .     Roll 

To  dftSi  on  a  T^tBT  upon  an  obUgation.  The  defendant  pleaded, 
^ff</ againft  an  -L^  liam  SvdnGKy  the  intellate,  on  the  16.  Adayj  9.  Car 
*  •dminiftratrix,  Rqbert  Heath,  Chief  .Juftice  of  the  common  pleas, 
ir  the  defendant  j^  ,  himfelf  bound  to  E'd.vard  Hobtrt  m  four  hundr 
pleao  that  tnere        p  _  ...  /•    7  /«      •      *  j 

Uaftatutefaple  to  bc  paid  at  Pcntecojt  next  cnlumg;  ct  Ji  depcenty  Cfr*  vi 

and  a  judgmtHi    ccjfit  per  ibidem  fcriptum^  q uhd  incurrcret  fuper  fey  hitredeSy  ei 
■•-yet unpaid,  and  pcenam  in  ftatuto  StaptdL  t£fc,  and  further  pleaded  a  judg;ni< 
fk>  aflcts  ultfa,  j^j^  .j^  ^^^^  f^^^  ^^  Q  hundred  pounds,  at  the  fuit  of  Rich 
the  plamtilt  *  , 

may  reply,  that  there  was  a  dcfeafancc  en  ihf  l^atotc,  and  that  the  dcfcndatu  h»th  fafficiMt 
plainiiffapdthc  faidjudgcncni,— i.RuU.Ab.925,  Stiles,  i^j.  i.  Browulow,  51.  t.Ti 
p  Term  Rep*   695. 


ItaftcrTdrm,  i6.  Gar.  i.     In  B.  R.  i^i 

n  tfiecotomon  picas  ;  and  that  the  faid  ff^illimn  Sydnor  in  his  life  did    Goldimitm 
lot  pay  the  faid  debt  of  four  hundred  pounds,  nor  any  part  thereof;      ^'»r«'*/' 
lid  that  the  faid  llatute  remains  in  force  ;  and  that  (he  hatli  no      ^^^^^^* 
:oo<lsunadariniftere4  except  to  the  value  of  one  hundred  pounds,  ^^  j^|^^  jg^^ 
rtich  arc  liable  to  the  execution  upon  the  faid  llatute  and  judg- 
Qcnt ;  ct  hoc  parat.  cji  verlAcare. 

The  plaintiff  replies,  ({ivid  bene  et  vernm  eft  that  the  faid  PPllllarn 
'jdnor^  by  Ihc  faid  recognizance,  acknowledged  himfclf  boVind  to 
3C  faid  Edward  Hobcrt^  ^c.  but  that  there  was  a  dcfcalance  bc- 
«rixt  them,  that  if  he  had  paid  one  hundred  pounds  to  one  £//- 
farei  Leytborp  upon  tlic  fir^  of  June  lb '^^y  aild  Ihould  fave  him 
armlefe,  &c.  that  the  faid  ftitute  Ihould  not  be  forfeited  ;  and  that 
ic  defendant  ha:h  fulficient  to  fatisfy  the  plaintiff  and  the  faiJ 
idgnfcnt. 

The  defendant  hereupon  demurfed. 

Grimston  notvargued,  tl>at  this  ftatute^  not  being  yet  forfeited,  latheadminj- 
not  pleadable  ;  and  relied  upon  Harrlfons  Cafe  [a).  itration  of  an 

But  THE  Court,  in  tiiis  point,  held,  that  tlrere  is  a  difference  12a*,*a^!iitfr 
ctwixt  this  cafe  and  Hanfons^  which  was  a  ftatute  witli  a  defea-  jia^u  (hall  be 
incc  for  tlie  performance  of  covenants,  which  perad venture  never  paid  before  a 
loald  be  broken,  and  therefore  it  (hall  be  no  plea  to  bar  :  but  here  <*cbt  on  fpeciaU 
i)  ftatute  for  the  payment  of  money  abfolutely  at  a  day  certain  ;  J4'tutc"isnotyet 
/hich  is  allowable  before  debts  upon  an  obligation.  due. 

mDb«370'  3.LCV.57.  Cro.Jac.9.  35.  Cro.Eliz.  315.   i.RoU.Ab.9^2.   i,Com.D:g.i45.   5.Coin.Di^.x03. 

But  RoLLE,/or  the  fla'mtiffy  ilrcn  took  an  exception  to  the  plea  in  pleading  a 
n  bar,  that  the  pleading  of  the  iUtute  \vas  not  good,   bccaufc  it  is  ftatute  itapic,  it 
lot  faid,  "  per  fcnptum  fuum  obligatorium,''  nor  "^^Iccundum  formam  ^^^^Jf^,^'^ 
'y/tf/:^f/."^— All'the  Court  was  of  this  opini.Vn  {b).     For  ^^"^^^  chu^^^^ 
aufe,  therefore,  a  rule  was  given,  that  judgment  (hould  be  entered /^c,;,ji,w/i/*w4»i 
or  the  pltintifT)  unlefs  good  caufe  were  Ihewn,  &c.  Jlututi, 

ftftcrward,  upon  a  fccond  motion,  judgment  was  (;iven  for  the  "  '  *°^* 
JlaintiiF,  for  this  infutSciency  and  exception  to  the  plea  in  bar,  by  ^^*  *** 
liCHARDSos,  Jokes,  and  Berkley  ;  but  /cjnccivjJ,  that  the 
)lca  being  ^ut  a  plea  in  bar,  and  it  being  mentioned  that  he  ac- 
cnowlcdged,  if  he  failed  of  the  payment,  the  penalty  in  the  ftatute 
bplc  (hould  incur  upon  him,  it  cannot  be  intended  but  to  be  a 
Haiute  acknowledged  accordtivg  to  the  form  of  the  23.  Hen.  8  c.6.  ; 
ind  tiic  rather,  bccaufe  it  is  Hnd,  ^//^r//»5//  ucognitknemprtrdlcfam 
Ml  a  dcfeafance  was  made  j  fo  he  admits  it  to  be  a  recognizance, 
Bttt  iiotwithlbmding  it  was  adjudged  for  the  plaintiff. 

(tf)   5. Co.  28.  (*)  r/*/^4.  Co.  ^4.  FulwoorffiCjU*. 

Boreton  a^ahift  Nicholls  and  Others.  Case  5. 

Eafter  Term,  7.  Car,  1.   Roll  115, 
lOR  of  a  judgment  in  the  common  picas  in  an  ejectment,  a.  makes « 
The  cafe  was,  James  Beck,  clerk,  was  fclfcd  in  fee  of  lands  in  feotTmcnt  to  the 
ftoreton-in-AfarJh,  being  the  lands  in  quellion,  and  had  iffue  Job  f^f^  ^"'^"^^^ 
Bwcldeft  fon,  and  "James  his  fecond  fon,  and  by  indenture  dated  Sf/Jr^^Tfe"" 
"te5th  Marcby  8.  Jac,  i.  infcofTs  of  thofe  tenements  Sh  Nicholas  of  B,  for  liic, 
*"i^iidtr  to  the  ufc  of  thefirft  fon  bc<oiten  of  thj  Hody  of  B.  that  Qiould  hav*  hciri  male  of  his  body,  apd 
*fcilll«in  im  ftrp€tmHm  I  and  in  dtfault  of  fuch  ijj:<c  oj  bii  koJy,  to  tl:c  ufc  of  the  firft  daughter  of  M. 
•tofliould  have  iffue  begotten  of  lier  body  j  ind  in  defauUof  fuch  ifl'ue,  remaitider  to  the  right  hein  of 
■•   The  limitation  to  the  fird  fon  give*  fuch  ftr^l  fon  oniy  an  tftan  tail ;  and  therefore  the  fobrcquenc 
'^MDder  to  the  rigbt  heirs  of  J?,  became  vefted  in  him.  Poft.  401.— Ld.  Raym.  209.  3.  Com.  Dig.  %'^p 
V  BaCi  Abr.  gj^,    t.  Feere  Was.  74. 

A  a  4  Ovf.burj 


PRRC 
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BoiitTOir 

NiCMOLLI. 

Lit.  Rep.  I  $9. 
•53.185.315. 
344- 


Fflarnc't  Eflay 
on  Con.  Rem, 
4th  edit.  514. 


Eafficr  Term,  10.  Car.  i.     In  B.  R. 

Ovrrlury  and  others  to  the  ufes  in  the  indenture,  viz.  to  the  d 
the  faid  James  Beckf  clerk,  the  father,  for  liis  life,  without  impc 
incnt  of  wafte  ;  and  after,  to  the  ufc  of  yamcs  Beck  the  fecoiic 
for  his  life  ;  remainder  after  his  deceafe  to  the  ufe  of  the  firil 
of  the  faid  James  Beck  the  fon  which  (hould  Iiaye  liTae  male  c 
body,  and  to  his  heirs  for  ever  ;  and  for  want  of  fucfa  ifiue 
remainder  to  the  ufe  of  tlie  iirft  daughter  of  the  faid  James 
the  fon  which  fhould  have  iflue  of  her  body,  and  to  her  heir: 
ever ;  and  for  default  of  fuch  ifiue,  the  remainder  thereof  to 
right  heirs  of  the  laid  James  iBeck  the  fon  for  ever.  They 
that  James  Beckf  clerk,  the  fether,  was  feifed  for  life  ;  the  renr 
der  to  James  Beck  his  fecond  fon  for  life;  the  remainder  over, 
proui  i  tliat  the  faid  James  Beck^  clerk,  tlie  £itbcr,  died  feifed 
faid  Job  Beck  being  nis  fon  and  heir;  and  that  the  hidjoi 
fflue  Henry  Beck  the  leflbr,  and  died :  that  the  faki  James  Becl 
of  the  faid7^7m^j  Becky  clerk,  entered  after  the  death  of  his  h 
and  had  iflue  James  Beck  ;  and  that  the  faid  James  Beck  thegi 
fon  died  without  having  iifue ;  and  that  the  faid  James  Bee 
fon,  after  the  death  of  the  faid  James  Beck  his  for),  (afeifed,  1 
a  fine  of  thofe  tenements  fur  cagm/ance  de  Aoit  comi  ceoj  f^c, 
proclamation,  ii.  Jac.  i.  to  Richard  Brett  and  ffniHani  fFl 
who  entered  by  force  of  the  faid  fine  ;  and  the  faid  Henry  Bea 
fon  of  Jet  Becky  entered  upon  them,  and  demifed  to  the  pb 
for  years,  \ipon  whom  the  defendant,  by  the  command  of  th< 
Richard  Brett  and  fyUIiam  fFheelcr^  entered  and  oulfced  tiu 
leflee ;  and  that  the  faid  James  Beck^  fon  of  the  faid  James 
clerk,  is  yet  alive.     Etjifttfer  Mam  mattriamf  tf r. 

Upon  this  verdifl,  after  divers  argmnents  in  the  common 
IT  WAS  ADJUDGED  for  the  defendants,  that  this  remainder  t 
younger  fon,  who  (hould  have  ifRie,  is  but  a  contingent  rtmai 
and  a  remainder  to  the  right  heirs  vefted  in  James  the  fon 
that  his  fine  is  no  caufe  ot  forfeiture,  nor  that  the  faid  Heti 
24*         heir  of  Jobj  might  take  advantage  of  the  forfeiture.    This 
^Wiu '  ^'  "^°^  being,  moved  by  a  writ  of  error  into  the  king's  behch,  i^ 
i.FcreWiii.70.  ^^^^  argued  at  the  bar,  without  much  difficulty  tlie  jwlgmcs 
tliis  Term  affinned. 


Ante, 
Co.  Lit. 


Trinity  Term,  ^ 

ro.  Can  i.     In  the  King's  Bench. 
5^  Thomas  Richardfon,  Knt.  Chief  Juftice. 
Sir  William  Joilcs,  Knt.  1 

Sir  George  Croke,  KnU  l>//^^^* 

5i>  Robert  Berkley,  X;!/.  J 

William  Noy,  Efq.  Attorney  General. 

Sir  Richard  Sheldon,  Knt.  Solicitor  Generals 


Burgcfs*s  Gate.  Case  i, 

URGESS  being  outlawed    upon  an  indiflment  of  mati-  on error  tore- 
flaughtcr,  in  the  county  of  AfiddUjek^  brought  a  writ  of  vcrfc an  outlaw- 
error  to  reverfc  the  outlawry,  and  ailignod  for  error,  Tliat  ^x  "P<*  ""•"-* 
s  over  the  fcas  at  the  time  of  tlie  outlawry,  viz.  at  OtriCk,  ^*"^^'^Jf. 
•tlkus  tran/marinis*     Hereupon  counfel  being  appointed  for  tied  to  the  aifilf- 
rifoner  to  plead,  and  the  error  afllgned,  the  king's  attorney  ante  of  counfeU 
iflue,  tliat  he  was  here  in  Afiddt^ex  at  the  time  of  the  out-  Ante,  r34. 147* 
',  and  traverfeth  his  being  at  Vtrickyfroui.     Whereupon  iflbt  ,.  jc^nes,  iSo, 
;jomed>and  a  jury  oilrnddUfexTX  the  bar  the  firft  day  of  this  i.RoU.Ah.i^yK 

I  '9*  Co.  <)  I .  b. 

*  1.  Hawk.  P.  C» 

LiTHKOP,  being  afllgned  of  counfel  for  the  prifoner  for  af-  cb.  50.  ih.u 
lent  of  error,  offered  in  evidence  a  certificate  under  the  fcal  of  ^^*  39*  ^-  s» 
lid  town. 

KESj  Juftice^  moved  it  as  doubtful,  whether  he  might  have 
fel  upon  his  trial ;  but  all  the  other  Jufticed  held  clearly,  that 
all  have  it,  when  the  trial  is  not  upon  tlie  fa£t  in  tlie  indi£t- 
:,  but  upon  collateral  matter,  viz.  ot  his  being  beyond  feas. 
id  ALL  THE  Justices  held,  that  it  is  not  material  in  what  Certificate 
beyond  feas  he  was,  fo  as  he  was  over  the  feas  ;  and  that  the  ui)4er  the  ieat 
Scatc  under  the  fcal  of  the  town  where  he  was  refident,  with-  •^  ^'T^*^'* 
Ath  of  the  truth  thereof,  and  one  I'worn  for  the  expofition  of  ^^  J^et^ 
:o  Englijh^  is  not  allowable  ;  but  a  witnefs  being  fvvorn,  faid  being  abroad, 
inly,  tkat  he  was  there  in  fervice  at  the  time  ot  the  outlawry  except  it  be 
)efore:  whereupon  the  jury  gave  their  verdifts  accordingly';  proved,  and  iht 
then  he  was  inftantly  arraigned  upon  the  indiftment,  and  J^"*'***^^- 

Cd,  &C.(tf).  CraJ»c.  541. 

(«)  s.  Hiwk.  p.  C.  ch.  50.  r.  17.    3.  Bac.  Abr.  777.  2.  Roll.  "^z^. 

The  Cafe  of  Langforth  Bridge.    .  Cah  %. 

*ORMATION  againft  the  inhabitants  of  the- county  of  inrornfationfof 
TtddUfix  for  not  repairine  of  Lanfforth  Bridge,  which  by  the  ««« r«F*«';»>«  »« 
mation  was  fuppoled  to  be  an  ancient  bridge*  and  time  out  of  ^h^ "'Jll^'^uft 
I  had  been  ufcd  to  be  repaired  by  the  inhabitants  of  that  j/^^^y  ,„^ 
Ity.  or  trayerfe  thsit 

be  defendants,   froteftando  that  it  is  not  an  ancient  bridge,  for  jjjjj'^ll'i^ 
fay,  that  it  lately  was  erefted  by  the  king  for  the  benefit  of  his  ^^  J^bHt" 

!•  bound  to  repair. 

Iv.  4.  5.  II.      30.  Edw.  V  '4*      3^*  Afll  9»      9*  Win,  6.  59.      Plowd.  376^    Co.  Lit.  it$. 
'lac  195.    Salk.  35^     a.  In(t7or«     6.Mod.  ^07.   ».Bi.Rtp,6S5.  Burr. 2594.  Ld.  Ray m.  84;. 
ark.  P.  C.  443.    Cowp'  X 1 1. 
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TbtCAit  dr 

LAKCrOlTM 
B«tOGft. 

«.  Com*  Dif. 


Caii  ^. 

The  owner  of 
,the  land  over 
which  there  it  an 
open  roafd  m»y 
ioclofetbeLand.^ 
bat  be  mafl 
•teaveaTufficient 
^ay,  and  repair 
iC  at  hit  own 
€harse. 
Ante,  x66. 
X. Roll.  Ab.  390. 
JoneSt  196. 
%i.  Alt  92. 
1.  Sid.  464. 
a.  &iund.  160. 
Ld.Rayrn.1170. 
3.  Com.  Dig. 

399- 

Doupl.  745. 
t.Hawk.P.C. 
367,  368. 
'  Sedvidt  Borr. 
461-  to  466. 

^  -Caie  ^ 


A  funmder  to 
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Tiiniiy  Term,  to.  Caf.  r.    Ih  B.  H. 

^IoY,  tht  Kln^^sAttorncyj\i^i€VL\ior\  demurred,  Becaufchedb^ 
tiotanfwcr  that  it  was  an  ancient  bridge,  but  by  prc/^'/tf//«,  which 
being  the  fubftatict  of  tlic  information^  ought  to  be  fpeciadly  an- 
fwercd  or  traverfed. 

Secondly,  That  the  county  ought  to  maintain  t>ridges  (ii),b6- 
caufe  they  be  for  the  eafe  and  benefit  of  the  people^  unlcls  it  b^ 
fliewn  who  ought  to  repair  them  :  and  to  tbdt  ptupofe  he  citd 
'|0.  Edw.  3.  pL  28i  and  an  ancient  record  for  Brnv-Bridge^  8.  AVuss. 
in  this  court,  that  the  jury  found  it  was  to  be  repaired  by  tk 
Jbbfy  ofDertfort^  and  3Jr.  dffif.  and  a  record  in  5.  Htm.  5.  in  the 
exchequer. 

All  the  Court  thereupon  held  the  pica  to  be  ill  \  and  rule  tm 
given,  that  judgment  ihould  be  entered  for  the  king,  unlefs,  &c 

(a)  See  22.  Ihn,  S.  c.  5«  I.  Ann.  c.  iSt  ixi  Geo.  2*  c^  19,  and  14.  Ceo*  2.  •.3).' 
t.  Hawk.  P.  C.  ch.  77* 

Sir  lildward  E>iincc)nib*s  Cafe; 

CTk  EDWARD  DUNCOMB  being  indifted,  for  thit  ^^ 
^  being  an  ancient  highway  in  Batlefdon^  he  had  inclofed  Ud 
lands  on  both  fides  thereof,  whereby  he  had  flraitened  it,  and  tri 
way  was  become  lutofa  et  founderofa^  whereas  by  the  law  of  the  laol 
he  ought  to  have  made  it  a  fuf&cient  way :  J 

Upon  not  guilty  pleaded,  it  appeared,  on  evidence  to  thejnryii 
the  bar,  to  be  a  way  betwixt  ti\*o  laiKls  ends  in  the  common  fielS 
and  that  it  was  but  four  yards  wide.  But  it  was  proved,  thatM 
though  he  had  made  a  caufeway  reafonably  good  at  his  own  cbai^ 
for  horfcmen,  yet  carts  and  coaches  might  notpafs,  nor  could  mm 
for  the  flraitncls  thereof,  nor  might  go  befides  the  way.  *  And  jd«j 
though  it  was  alfo  proved,  that  by  this  charge  he  had  made  it  beb 
ter  than  it  was  before,  yet  becaufe  he  had  made  the  hedges  and  thS; 
inclofure  in  that  manner,  he  at  his  peril  ought  to  maintain  thcwayi 
and  whereas  before  the  parifh  was  chargeable  with  the  reparationSi 
now  by  this  inclofure  he  is  bound  to  repair  it  and  make  ita^pwd' 
way,  and  maintain  it  at  his  own  charge  and  peril  only.  ^ 

Nov,  Attorney  General  faid,  it  was  fo  refolved  in  6.  'Jac.  t.il4{ 
19.  *Jac.  I.  upon  conference  with  all  the  Juflices  oi  England \^\siit 
RicHAKDsos J  Chief  Ju/ticei^Sinncd. 

William  Seagood  againj  Hone  and  Alice  his  Wife. 

Michaelmas  Term,  S.Car.  i.     Roll  195. 

Tp JECTMENT  for  lands  in  Tuddlngton  of  a  leafe  of  Henry  &#• 
-*-^  good  for  three  years.  Upon  not  guilty  pleaded,  and  fpcdil 
verdia,  tlie  cafe  was, 

John  Revcj  copyholder  in  fee  of  the  manor  of  Tyddirgton  (wbei| 
the  cuftom  was  found  to  be,  that  any  copyholder  might  furrendctf 
out  of  court  into  the  hands  of  two  tenants,  copyholders  of  tllB 
manor,  to  the  ufc  of  any  other) >  furrcndered  into  the  Itaods.ft 
two  fuch  tenants  of  the  manor  the  faid  tenements  to  tine  ufe  m 
Francis  Rcve^  and  John  Rcve  fon  of  the  faid  Francis^  and  of  dif 
longeft  liver  of  them  both  :  and  for  want  of  iffue  of  the  faid  /fti 

I.  RoIU  Ab.  829.      2.  RelL  Ab.  (r.      Co.  Copy*  97.     Jones,  342.     t.  BrewBL  It^ 
IUyi».  44*  1147.    Crot  £li2.  s^.  255.    Cra*  J'C.  3^6.     x.  Saond.ifi.    Varcb»l7^ 


Trinity  Tcnrf,  lO.  Can  i.    In  B.  K..  .  ^1 

^€V€  the  fon,  of  his  body  lawfully  begotten,  tlie  knds  to  remain  16      Se  acoob 

ic  younger  fon  of  Mtny  Sea^&iJ^  wife  of  ffH/lam  Seafood  \  tliis        <r*»'V>  ^ 

inrender.not  to  fiand  and  be  in  fall  force  until  after  the  death  of  ^""^y^^f  ^** 

'whm  Jieve.    Jdfn  Rcve  died,  and  the  firrfcndef  was  prefentcd  at 

ie'kk^xt  ct»urt ;  and  FrancU  Reve  and  John  Revcy  fon  of  the  faid 

rimcis^  were  suiraittcd  tenants  to  them  and  the  longer  liver  of 

icniy'and  to  the  heirs  of  the  body  of  the  idAAjfehn  Reve  the  foiTi 

le  remainder  to  the  younger  fon  of  the  faid  Mary  Seafood.    They 

£o  found,  that  Francis^  and  after  John  Reve  died  without  iffue  ; 

ad  that  Henry  Seagood  was  the  younger  fon  of  the  faid  Mary  at  the 

me  of  the  furreiider,  w^ho  was  admitted  tenant,  and  entered  and 

ode  a  leafe  for  three  years  to  the  plaintiff;  and  that  the  fard 

lict^  wife  to  the  defendant,  is  heir  to  the  faid  John  Reir,  and  en- 

led  and  oufled  the  plaintiff:  and  if,  &c. 

The  first  c>uestion  was  upon  this  claufe,  "^'-Thls  furrcndcf 
not  to  (land  and  be  in  full  force  until  after  th*  death  of  Jokfi 
ieve:'*  Whether  the  furrender  l>e  good,  and  that  claufe  void  r — 
Lild  IT  WAS  RESOLVED,  that  the  furrender  was  good;  and  that 
httfe,  being  repugnant  to  the  premifes,  fhall  be  rcjeftcd  as  void  Jonw,  326. 
Kd  idle,  and  fhall  not  de'Aroy  the  premifes. 

C'f  HE  SECOND  (y.'ESTioK  was,  Whether  upon  this  furrender  ^o/»/i  a  HcviC-  ro^. 
Hdan  e(late  for  life  only,  or  an  eftatc  4o  him  and  his  heirs  of  his  »"<*  ^-  *^  th^; 
iody  ? — And  it  was  resolved,  that  John  had  but  an  ellate  for  J^^*^*^*  "^'^ 
ifc;  and  being  an  eftatc  for  life  hmited  by  exprefs  limitation»it  ftiall  warn'onffurof 
lot  be  an  eftatc  to  him  iugher  by  implication :  and  althougli  perad-  ti>e  body  of  3, 
senture  it  might  be  further  enlarged  by  implication   in  a  devifc,  the  remainder  C9 
fet  it  fhall  not  be  fo  in  a  furrender  or  conveyance  ;  in  palling  of  ^'  c^n^i'^y^  *«* 
vhicb  the  party  ought  or  might  have  had  lufficient  counfcf  to  ^JJj*!^  '''''*** 
iatSt  him.  Wherefore,  for  the  t\vo  firft  points,  it  was  refolved  for  ^^^  *  .^     ^^^ 
Sie  plaintiff  by  theopinion  of  all  the  four  Juftices.  p.'  Co.  Us.  a.* 

I.  Petre  Wno:f.  74.  7S.     Cowp.  40.  234..  6^7.     3.  Term  Rep,  8j« 
.  Bdt  for  the  manner  of  the  finding,  Jones  doubted   whether  it  l<" » »ord  hath 
bould  be  a  fufHcient  furrender  to  the  ufe  of  the  plaintiff,  bccavil'c  {J'J'^'J  T"c^f* 
Ik  verdiA  finds,  that  it  is  cuftomary  land  of  the  manor  oi  Tud-  ton^^hoij  couri 
)fKgtony  and  the  furrender  ought  to  have  been  int6  the  hands  of  two  in  one  ot*  iiitm 
lenants  of  the  manor.     But  the  copy  of  the  furrender  found,  is  /;/  foraihhcftfvcr4 
W  verba  :  **  Tuddington."  (/;/  the  tnargent)  *'  At  the  court  baron  """<^^'- 
*of  the  honour  of  Hampton^  J,  S,  and  5^.  D.  tenants  of  the  ho-  4.  Co.  17.  a. 
*'  nour  of  Hamp/ on y do  prefent,  that  John  Rrue  did  furrender  into  ^^^  ^•'-  ^7-  *•- 
"the  liands  of  tlie  two  tenants  of  the  honpur,  &c."  ut  fupra  ;  and  ^^^o^n  d; 
Alt  being  a  court  o'f  the  honour,   and  into  the  hands  otthe  tc-  5^3.^34.  '*^" 
Wts  of  the  honour,  is  not  good.— Rut  all  the  othfr  thrle 
Jvstices  held,  it  >va§  good  enough  ;    for  **  Tuddin\iton'  being  in 
ubcmargent,  it  (hall  be  faid  a  diftinft  court  by  itfelf :  for  an  ho- 
pKir conlifts  of  many  m^nois,  vet  all  the  courts  for  the  manor> 
Hit  diflinguiflied  and  have  fevcral  copyholders  ;  and  although  there 
0 for  all  the  manors  but  one  court,  yet  they  are  qitaft  fevcral  and 
ninft  courts  :  arid  fo  it  was  ufually  in  the  titnc  of  the  abhevs, 
fkcthey  kept  but  one  court  for  ni;:ny  nianoi;».     \V  hereupon  it 
i^  adjudged  for  the  plaintiff. 

Spirr 


^68  Trinity  Tcrm^  io»  Car.  x.  In  B.  8* 

Ck^n  J.  Spirt  againft  Bcnce. 

Hilary  Term^  8.  Car.  i.     Rell  ufo. 

On  a  dcfife  of  TERROR  of  a  judgment  in  the  common  pleas  ill  an  ej( 
*<  all  my  pafture  ^^  where,  upon  a  ipeciai  verdi  A»  the  cafe  was»  Thomas  Cm 
lands  In  1>.  to  ftifcj  in  fee  of  divcrs  mcfluagcs  and  lands  bolden  in  focca 
Si.^'l^o  ***^»"g  three  fons,  nomas,  Fianch,  and  Hemy,  devifcd  his 
ALi!o'aU  bar-  this  manner:  **  I  devife  to  Thomas  mj  lands  in  Horton^  to 
f  aint,graiits,co-  <*  his  heirs  males  of  his  body ;  remainder  to  Francis  and  li 
tenanci^  which  <*  Item,  I  give  to  Francis  my  fon  my  houfe  in  If^ciwarr. 
*  **^'SI!r  **  •^^  ^^  ^l^c  *^^*"  ™1**  o*"  *^''  '^^y  •  ^^  ^r  lack  of  fuch 
J2u  CTjoy^and  **  ^J  f^^  ^<p»ry  *"^  ^'^^  ^^^^'"^  malcs  of  his  body.  1tbm> 
hia  bctri  for  **  my  fon  //ifizrjr  and  his  heirs  freely  my  houfe  in  the  hot 
cvvr;  and  for  "  lyickwarry  in  which  I  dwell.  Item,  1  give  to  my 
?.^*l!!,*'**'!  *^'  "  Henry  my  houfe  and  lands  in  Impftcade.  Item,  I  giv( 
^^'  !o^v  '*  two  houfts  in  fVickwarr,  in  the  tenure  of  7.  S.  Itev 
i<m  Frawii  for  **  to  the  laid  Henry  my  paltures  called  The  Souih-feldsy 
ever}'*  Htmy  **  meadow  called  Ivarhay^ in  IVickwarr  (which  are  tound  t 
flwil  have  an  c*  j^nd  in  queflion),,  yielding  the  rents  and  fervices  theref 
t^A^^'Sl)  '*  Also  I  will,  tliat  all  bargains,  grants,  and  covenants 
%mI  of  the  paf.  **  Kave  from  Nicholas  JVebb^  my  fon  //Irm^lhall  enjoy,  and 
tvraby  impti*  '*  for  ever }  and  for  lack  of  heirs  of  his  body^  to  remair 
eatkms  for  the  c«  fo^  Francis  for  ever.  Item,  I  will,  Ihat  my  wife  if 
dt'^Sri'^d  ^  **  ^^*'  '^*^^  *^  ^^^  ^"'^  keeping  of  my  fon  Henry,  and  o 
iiihom^a  very  **  premifes  to  him  bequeathed,  during  her  natural  life, 
dear  and  plain  '*  to  him  yesrly  for  his  maintenance  eight  pounds,  train! 
Intent  appeam.  ^«  up  in  learning,  and  what  more  of  her  own  pleafure."  1 
%,  C.  cited  in  ^Ifo  ^i^d,  that  Thomas  Conn,  the  dcvifor,  died  in  the  yea 
Taylorv.Webb,  that  the  lands  called  South-fields  and  IVarbay  are  the  Ian 
Stylet,  3c8.  tioned  in  the  declaration  ;  and  that  they  are  not  parcel 
^^Mod  *i^**  grants  and  bargains  which  Thomas  Conn  had  of  Nichola 
l\  Bac.  AblJi';.  ^^^^  Thomas  Cann  the  fon  had  iflue  Thomas  Cann  the  lefll 
Cowp.  x^^.  Hinry  entered  into  the  lands  in  the  declaration  mentior 
4»o«  657.  took  the  profits  thereof,  and  was  feifcd  ft  out  lexj  Uc, ;  j 
Doygl.  jai.  afterwards  the  faid  Henry  took  to  wife  Elizabeth ;  and 
I^Tcrm  Rtp.  3.^'  ^''**  *^  ^^^  '^^^  ^^  Margaret,  he  infeoffed  of  the  lands 
^,1,  '    tion  Richard  Lothington  and  George  JVhite,  and  their  heir 

ufe  of  the  faid  Henry,  and  Elizabeth  his  wife,  and  the  heirs 
bodies,  and  after  to  the  ufe  of  the  heirs  ofHenryj  with  war 
the  feoffees  and  their  heirs  againft  all  perfons :  afterwa 
Margaret  died  ;  and  then  Henry  died  widiout  iflue ;  and 
Elizabeth  furviving,  held  herfclf  in,  &c. :  that  Thomas  I 
leflbr  was  coufin  and  heir  of  the  faid  Henry,  viz.  fon  of 
Cann,  fon  and  heir  of  the  faid  Thomas  Cann,  the  heir  of  the 
and  was  of  full  age  of  one-and- twenty  years  at  the  time 
death  of  Henry  :  and  that  afterward  the  laid  Thomas  Cann 
and  made  the  leafe  in  the  declaration  mentioned :  and 
faid  Elizabeth  took  to  hulband  the  faid  Robert  Spirts  who  tb< 
re-entered  -,  and  that  the  faid  Elizabeth  is  yet  alive.  Et 
totam,  bfc. 

After  divers  continuances,  judgment  in  the  common  ^ 
given  for  the  plaintiff;  and  of  this  judgment  a  writ  of  ci 
brought,  and  the  error  affigned  in  point  of  law :  and  it  wa! 
divcrs  times  at  the  bar,  viz.  by  Maynard,  Mason,  an> 


4ti 
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ie»  Gimrali'far  the  plaintiff  \n  die  writ  of  error,  and  by  Ger*  I^i»t 
MAI4'ET«  andCALTHROP, /br /Air  defendant.  And  in  this  «r«'V 
it  was  openly  argued  at  the  bench  two  fcveral  days,  viz.  by         **^^ 

LEY  and  Myself  theone  day,  and  by  Jones  and  kiCHAan* 

»fl  another  day.    Two  queftions  were  made  an^  argued. 

1ST,  Whether  Henry  hath  an  cftatc  for  life  only  by  this  devifc  in  conftmiof  9 
lands  in  cjueftion,  or  an  eftate  tail?  for  if  he  hath  an  eftate  ^^''^^^^'^ 
len  itisadiicontinuance,  and  judgment  clearly  oughttobc  given  |]^"^  (h^ht' 
e  defendant.    And  it  was  ftrongly  urged,  that  the  laft  claulc  in  coiicaed  from 
irKc to  henry ^  where  it  is  devifea  *'  to  him  and  his  heirs,  and  tbewrJthehat 
lack  of  heirs  of  his  body  to  remain  to  Francis  and  the  heir  of  "f^**  J  *p^  ^^ 
body,"  extends  to  all  the  claufes  before,  and  makes  him  to  have  h[t"\*J^^n|)^, 
tte  tail  in  all  the  lands  devifed  to  him.  And  one  fpecial  reafon  tion  of  thettf-" 
d  was,  becaufe  he  devifed  to  Thomas  and   Franas^  his  eldeft  tacor  mu(t  be 
:cond  fons,  eftates  of  inheritance  ;  fo  he  intended  to  give  as  ^^^  ^^^  'Ppa* 
m  eftate  to  his  youngcft  fon;  for  by  intendment  hisa&dion  Jf"'' 
al :  alfo,  the  word  "  /frm"  couples  them  together,  that  he    °  *  ^^^' 
1  have  as  great  eftate  in  quality  as  tlic  others.     And  againft  Z^^^\  *^*' 
oint  ALL  THE  FOUR  JUSTICES  argucd  and  agreed,  that  Hcnrs    '  ^^ '  ^^^ 
at  an  eftate  for  Hfe  in  the  land  in  queftion  ;  and  that  the  lau  ,/saund.  iSs« 
f,  **  and  for  lack  of  heirs  of  his  body,"  fliall  extend  only  to  6.  Co.  i-j.z.  , 
nds  in  that  claufe,  viz,  to  the  bargains  and  grants  ;  and  it  is  ?««»•  85* 
I,  that  it  was  not  any  part  of  the  bargains  and  grants.     They  '*  g"^^*  '*^* 
reed,  that  the  words  in  a  will  which  difinhcrit  the  heir  at  the  ' i,^^*  "^^  ^ 
ion  bw  ought  to  have  an  apparent  intent^  and  not  to  be  am^ 
fns  and  doubtful ;  and  that  the  intent  oueht  to  be  collected 
f  the  words  of  the  will,  and  not  from  any  foreign  intendment 
rrment  :[a)  and  therefore  when  he  gave  to  Thomas  in  tail,  and  in  (a)  See  Doe  on 
:cond  to  Francis  in  tail,  and  in  the  third  to  Henry  in  fee,  and  ^«  clcmifeof 
?  fourth  to  Henry  only,  not  mentioning  any  etfate,  the  law  ^^?!"  ^^ 
conftruc  it  that  he  JhaU  have  it  but  for  life ;  and  that  he  did  ^61, "'  ^' 
itend  a  greater  eftate:  and  for  the  word  "  alfo,"  it  is  no  more 
die  word  *'  and,"  and  fhall  not  extend  to .  tlie  quantity  of  the 
,  but  to  the  claufe  following,  *^  that  he  devifeth,  &c. :"  and 
at  the  Books  were  relied  upon,  g.Co.  i6.  fVild*sCafe^  and  Col- 
Cafe  there.      Vide  22.  Edw,  3.    16.     7.  Edw.  6.   Devife^  38. 
len.  8-  Dyer^  1.     34.  Edw.  3.  Avowry^  158.     9.  Co.  127.  Sun-- 
Cafe.    Wherefore  for  this  point  they  all  agreed,  that  it  was 
n  eftate  for  life,  and  concluded  with  the  judgment  in  the 
Qon  pleas, 

^OKDLY,  Whether  this  warranty  [b)  be  a  bar  during,  the  life  ^n  >  <i«v>fe  ih 
e  wife  ?  It  was  objeftcd,  that  it  was  a  warranty  which  com-  '^^ '"  '*"»  ""^ 
ed  by  diffiifin^to  as  it  cannot  bar  ;  for  when  Henry  entered  |hJr  ftau'haTc ' 
ping  of  ,^.  aod  the  ufc  of  the  premlfei  during  her  Daiuril  life  \  ^«.  If  B.  has  only  \ht  gumrHmit/kifm 
I  an  t/tmitftr  HJi  9    Ante,  304.  ' 

By  4.  Ann.  c.  >(.  f.  it.  9II  w/ir.  of  noaeeffeAx  and  ltxiwiii  all  f9//«- 

■lie  bf  any  tenant  for  life  of  any  t§r«kl  wmrramtUi  of  any  lancU,  tenennemi, 

twentnU,  or  hcitdiumenu,  the  or  horeditamenu,  by  any  anccftor  who  hoe 

(ftending  or  coming  to  any  perfon  no  eftate  of  inheritance  in  poiTcfllan  in  the 

itop  or  rcmaio^i  ituV  Up  void  ^  fifsej  l|i«U  b^  void  againft  hit  heir. 

in 
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8"«T       in  the  life  hi  Margaret^  it  was  a  dijjtiftn  to  her,  andiiy  cot 

•zmnf       ^o  i^jn,  j^  revcrfion.    But  in  this  pomt  all  the  Justici 

that  it  was  no  warranty  which  oegaii  by  diffeiftn:  for, 

doubtful,  Whetlier  the  wife  had  an  eftate  for  life,  or 

guardianihip ?  And  B£RiCL£Y  held,  that  (he  was  only] 

put  the  others  againft  him,  becaufe  tlic  limitation  is, 

have  it  during  her  life  ^  but  although  (he  hadi  title  by  t 

9.  €«.  59.  t,      to  have  an  eftate  for  life,  yet  it  is  not  found  that  (he  ever 

Cowp.  7C4.       thereof;  and  therefore  it  cannot  be  a  dijfeifin  to  her;  alf 

warranty  beginning  by  dijfeljiny  becaufe  Henry  occupied 

death  oi  Thomas  Cann  his  grand^ther,  and  entered  in  i 

it  ij  not  found  that  he  made  any  d'ljfiifiny  nor  had  any  fi 

tion  at  the  time  of  the  entry  by  himfeu. 

AdeYirfiismadc  THIRDLY,  Then  the  queftion  5s,  If  it  be  a  good  wai 
ip-y.  and  1)1$  dcfcends,  whether  itlhall  bind  during  the  life  of  the  wi 
and^foHaVkof  ^^  to  that  point  RicHARDsoN  and  Berkley  held,  tlia 
beiisofhisbody,  good  warranty  and  iliould  bind ;  but  Jones  and  RIysej 
to  B.  in  fee.  againft  it :  Firji^  Be(:aufe  the  warranty  never  attached  ir 
W.  and  his  wife  ig^s,  and  ccfty  que  ufe  cometU  in  in  the  pqfl^  and  before  tht 
»«lt  tot^ffc  attached:  and  therefore  Jones  denied  the  refolution  njer 
of  iheinfcive*  in  Li nco in  C^I/ege  Cafe  (a)  jZiidfzid,  there  was  not  any  fuch  r 
fpeciai  tail,  and  And  relicd  upon  the  cafes  22.  Jffl  37.  and  ^19.  j(//,  34.  tli 
after  to  the  ufe  comcs  to  Uud  iu  the  pojl,  as  lord  of  a  villain  or  lord  by  efc 
M^  **tuh  ^  ^"^^"^  ^^^^^  ^'^^  warranty  attached  by  defcent,  (hall  ni^vc: 
vvii^mnt^to  the  Vantage  of  the  warranty,  which  was  not  attached  at  the  t 
feoareesandthcir  entry  :  and  upon  that  reafon  is  Cbudley^s  Cafe  {b) ;  he  wh 
heiri  againftaii  eftate  exccuted  by  ufe,  by  the  ftatute  of  27.  Hen.  8.  c.  . 
JfJ^'*?*  "^  hfive  advantage  of  a  warranty  by  voucher^nox  otherwife,  \ 
ruf.  X  inwi  ^'^®»»  Becaufe  that  the  warranty  eodem  inRante  it  was 
warranty  de-  dpftroYcd ;  for  inftantly  the  land  retumea  to  the  feoffi 
«wnd»,  and  (hill  cxtindt  ^«W  the  i-evcriion  clearly,  becaufe  tlie  reverfion  i 
bind  during  the  j,^  h j^  in  a  fee  ^s  high  as  he  gave  it ;  and  it  is  alfo  detenni 
l.feof thewifc?  ^^  hulband  himfelf  for  the  prefent  eftate;  for  the  warr 
Hob.  27.  1^0  effence,  or  being  in  him  to  have  benefit  by  voucher  o 

•^*M!lrf*^'°'       therefore  it  Ihall  have  no  eflTence  qkoad  the  wife.     And  al 
I.  mo<i,  ,91.     ^^^jj  ^  j^^jj  ^j^^^  j^^^^^^^  ^^i^^^  ^^^  ^^^jj  j^  j^^^  y^^ 

fers  from  that  cafe  ;  for  there  he  who  recovered  agaiait 
tail,  obtained  a  leafe  with  warranty  from  an  ancefter  < 
and  made  a  feoffment  to  ufes  ;  and  there  the  warranty  ws 
and  did  extend  to  the  eftate  before  the  feoffment :  but 
warranty  begins  with  the  feoffment  to  ufes ;  and  the  fee 
fclf  may  never  have  benefit  thereof  by  voucher  or  rebutter 
ftantly  with  the  creation  is  dcftroyed ;  and  therefore  comj 
the  cafe  in  the  Year-Books  40.  Edw.  3.  ^1  14-  li.  Hen^ 
2  0.  //c;/.  6.  />/.  29.  where  one  makes  a  teomncnt  with  warr 
afterward  taxes  again  by  feoffment,  the  warranty  is  detenx 
caufc  he  hath  as  great  an  eftate  as  he  gave. — But  Richar] 
Berkley  argued,  although  tlic.  warranty  is. determined  fi 
jieritance,  and  (hall  not  bind  tlic  huft>and  for  the  prefent  < 
it  is  good,  and  fliall  be  continued  for  the  wife ;  and  therd 

(«)  5.  Co.  61,  6^,  <*)  1.  Co,  it5^a. 
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cftate,  (hall  be  faid  to  have  continuance ;  und  in  proof  thereof      Sfi»t 
e  caies  were  urged,    17,  Edw.  3.  pL  47.     39,  Eiiw.  }>   P^-  9*       ^f^'i^ 
Bdw.^.  ^*FQucber^^^  25.  where  the  hufb?ind  made  a  feoffment       *»"«*• 
1  warranty  againft  all  pcrfons,  and  takes  back  an  eftate  to  him  q^^ux,  390. a« 
his  wife,  and  to  a  ilranger,  and  to  the  right  heirs  of  the  huf-* 
)  the  warranty  is  determined  quQad  the  fee  iimple,  but  it  is 
'  as  to  tlie  eftate  of  the  wife  and  quoad  the  ftranger.    But  to 
cafes  it  was  anfwered,  th^t  they  are  not  like  to  the  cafe  in 
ion,  becaufe  tlicre  the  warranty  was  well  created,  and  vefted 
)  feoffee,  and  is  annexed  to  his  eftate,  and  he  was  entitled 
J  benefit  of  it  by  voucher  or  rebutter ;  and  when  he  took  back 
tate,  it  vefted  in  him  as  affignec  in  the  pcr^  and  not  in  the  pojl ; 
I  Is  the  reafon  of  the  cafe  31.  l^dw,  3.  where  a  fine  was  levied 
varranty  to  the  conufec,  his  heirs,  and  affigns,  who  renders 
r  fame  fine  to  the  conufor  and  his  wife,  that  Ihe  (hall  have 
t  by  this  warranty  by  voucher^  although  it  returns  eodem  in- 
for  the  eftate  is  given  by  the  render,  and  (he  is  in  in  the  per ; 
'  \\  is  not  here.     And  although  it  was  ajicdged,  that  every 
>ming  in  of  any  eftate  may  rebut  by  the  warranty  attached 
the  land ;  yet  as  this  cafe  is,  becav|f(^  he  comes  in  the  pojly  hc-  s*  ^*  ^3^^ 
le  warranty  attached,  he  (hall  not  have  benefit  thereof;  :^nd 
ore  Jones  cited  a  cafe  7.  Eliz.  in  the  common  ploas,  where 
lade  a  feoffment  with  warranty  to  the  ufe  of  himfelf  for  life, 
idpr  for  life,  remainder  to  his  right  heirs,  that  it  was  refolved 
arranty  (hould  not  bind  for  the  remainder  to  have  benefi.t  . 

>f.     The  Third  Jieafen  was  made  by  Jokes  and  Myself,  th^t  N 

'ment  with  warranty  being  by  tenant  for  life,  to  bar  the  re- 
n,  is  not  favoured  in  law :  and  when  it  is  for  the  ufe  of  him-  Poft.  19%. 
id  bis  wife*  and  to  tlie  ufe  of  his  right  heirs,  the  warranty  ■■■ 
royed  quoad  him  who  created  it,  and  never  by  any  means  may 
[)im  ii^  his  life :  and  when  the  ancef\or  is  not  bound  thereby, 
irs  may  i^ot  be  bound;  as  L'ltt,  Jetl.  734.  Uncle  of  tenant  la 
eiqg  inftoffed»  ms^kes  a  devife  with  warranty,  which  defcends 
the  iifue  in  tail,  it  (hall  nqt  bind,  becaqfc  it  is  a  maxim,  that 
heir  is  not  bound  where  the  anccftor  is  not  bound  himfelf;** 
)  that  purpqfe  ^yas  cited  31.  Edw,  ^.  •»  Grants,''  85.  A  fa* 
inds  his  heirs  where  he  doth  not  bind  himfelf,  it  is  void  to 
the  heir,  Co.  Litt,  386.  a.  Whcrefqrp  for  thU  point,  tlio 
:  being  div^d^d,  a(^JQHrnatury 


Sir  Henry  Ferrers*s  Cafe,  Cmi  %. 

HENRY  FERRER8,5flrw/,wasindiaedbythenameofSiR  The  addition 
BNRY  Ferrers,  Knight^  for  the  murder  of  one  Storu^  whom  of  Kmibt  in- 
Vightingale  felonioufly  murdered,  and  that  tlic  faid  Sir  Henry  ftetdof -ffarcM 
rcfent,  aiding  and  abetting,  &c,  TdS^iStTu 

Henry  Ferrers,  being  arraigned  upoi\  this  indiament,  faid,  J'J^Ul^f^jj^^ 
c  wai  never  knighted  ;  which  being  confefled,  the  indidiment  ^^  ^  p|et<w 
eld  not  to  be  fufiicient :  yrherefore  he  was  indited  de  novo^  in  abatement 
c  naxne  of  Sir  Henry  Ferrers,  Baronet;  and,  being^  ar-  Ante,  loa. 
!d,  pleaded  not  guiltyy  and  was  tried  at  the  bar.  joow,  346. 

:.  4Sa.      I.  Vent.  154.     6.  Mod.  105.     10.  Mod.  184.      Ld.  R V*  303.  509^  iot4, 
6.  850.      ».  Havyk.  ^..  C.  32S.     C9.  I4t.  ;6.  h.  note  (S> 

Upoa 
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If  an  officer  be  Upon  the  evidence  it  appeared,  that  he  was  arrefted  for 
killed  Ml  ai-  and  tiut  Nightingale  his  fervant,  in  fccking  to  refcuc  him, asm 
^tJIu^^T  ka  ^^"«l«^d»  *^i'l^d  ^'^^  ^'*»<*  Stow.'-But  bccaufc  the  warrant  to  arrc 
!m  uBder  V  was  by  the  name  of  Henry  Ferrers,  Knight^  and  he  ncv 
%v.^rf4nt  jigninik  a  knight,  >t  was  held  by  all  the  Court,  that  it  was  a  n 
A.  B.  k-.i^ht,  it  in  an  ^eilcntial  part  of  the  name,  and  they  had  no  authority  I 
ii  maniieughtcr  warrant  to  arreft  Sir  Henry  Ferrers,  Baromt ;  fo  it  is 
^"*^*  warrant,  and  the  killing  of  an  officer  in  executing  that  ¥ 

I .  Jones  u6«    cannot  be  murder,  becaufc  no  good  warrant. 

9.  Co.  €iJ.a.  ** 

i.Cr«.jac.  iSc,      But  upon  the  evidence  it  appeared  clearly,  tliat  Sir  Henry 
t.  Ia-v. 9,.       upon  the  arreft  obeyed,  and  was  put  into  an  houfe  befc 
Lrt'*Ra  ^  *i'i  <   fig^^"^S  ^'^ctwixt  the  officer  and  his  fcrvant ;  wherefore  he  wai 
f .  Hale,  r*  c!  "  «^'  guilty^  of  the  uiurder  and  manflaughter. 
437.  460.      I.  Hawk.  r.  C.  130.    Caftrs  in  Crown  Ljivt,  %A  Edit,  io6.  |S3. 


Ca'i 


Dorchcftcr  againft  Webb. 
JilicffacImMj  7irr«,   9.  Car,  I.   Rcli ^y^, 

''^     T^EBT,  by  ufnnc  Dorcheft  r^  executrix  oi  Anne  Rozuiy  U] 
L  and     U  obligation  of  260I.  by  fyn/iam  IVehb. 


If  the  rKi 
tii  u  jcint  J 
fcvf  r<»l  bond 

Tfi^ke  th^  cxe-  The  defendant  pleaded,  that  John  Dorcbejier^  late  huft 
cucoi  of  one  of  jt,i„i^  and  the  faid  IVilliam  IVebh  were  obliged  in  thb  bond, 
I^ILtlof'^'ihil*'  *"^  fcverally,  to  the  faid  Anm  Roiv€\  and  that  the  faid  Job 
d^*nor'rtl«fc  ^h^jicr  died,  and  made  the  faid  Anne  his  wife,  the  now  plaint 
the  other  ob-  the  faid  Ahju  Rowe  the  obligee,  his  executrixes ;  and  that  t 
l.^or;  and  (ucb  J/me  Rowe  renounced,  and  the  faid  Anne  Dorchefter  admin 
executor,  if      j^^id  that  ajjiu  to  pay  the  faid  debt  came  to  the  plaintiff} 

he  have  no  /«^  * 

affcis  of  the        ^*'* 

decMfed  Ob-  The  plaintifFconfeflcth  the  will  of  John  Dorchefter^  and  t 

1)5^  *"  '"*  ^*^^  ^""^  ^ow/  renounced,  and  that  die  faid  Anne  Dorchefter  ft 
niaintain*an  Hiiniftcicd  all  the  goods  of  John  Dorchefter  \  and  after  the  fa 
a^ion  of  debt  fiowe  made  the  plaintiff  her  executrix ;  and  that  neither 
on  the  bond  death  of  the  faid  Anne  Rowe^  nee  unquam  poftea^  any  goods 
a^^infi  thr  fur-  jj^j  j  J^|y,^  Df^fclxftcy  Came  to  the  hands  of  the  plaintiE 

viving  ibligors,  .'  -'  * 

Poft.  551.  The  defendant  upon  this  demurred. 

8  cllT'^^V      ^'^  J^"^'  Banks  and  Grimston  argued yir  the  defenda\ 
i.Roll.Ab.Jio!  Cai-throp  and  Serjkant  WAun/or  the  plaintiff.     And 
9,4.  *  *  fcndant  much  infifted,  tliat  when  the  obligee  makes  the  obli 

M.>or,  Rs^  e>:ecutor,  it  is  a  rclcafe  in  law  of  the  debt ;  and  fo  it  is  w 
Cro.  Ei^z.  114..  niakes  one  of  the  obligors  his  executor ;  for  a  relcafe  to  one 

Hob.  10!  '^^'^  ^°  ^^^^^ '  ^^^^  ^y  ^^^^  ^**^^^  reafon,  when  the  obligee  ma 

Co.  Lit  264.  executor  of  one  of  the  obligors,  who  is  chai^eable  to  that  d< 

364..  b.  execator,  it  is  a  releafe  in  law  of  that  debt,  for  he  may  1 

Fiowd   i«6.  Mmlllf  nor  his  companion:  and  althous;h  it  be  pleaded,  t 

y*?!'*i6o/^^  fully  adminiftcred  the  goods  of  John  Dorchefter ^  yet  that 
i.Saik  30^,306.  niateriai,  nor  alters  the  cafe,  for  ihe  remains  always  the  ex 

f.artii.  5IV  oijobn  Dorchefter  J  and  may  have  the  goods  of  the  laid  Job 

1.  Leon.  310.  chefier  \  and  for  xhat  piirpofc  cited  Mary  Slyiplefs  Cafe^  o.  C 

c  fVr^^  ^^'^^  '^  ^"  exccntrix  plcnds  plene  aJminiftravit^the  plaintiff  m 

Tiih.  44^.^*'  judgment  presently,  and  cxpcft  when  flic  hath  ajets. 

a.  Rrra.  X05.  Fi'z*;.  is6.  a.  fiac.  Ab.  5^1,  3,  Bac,  Ab«  699.  Ld.  Raym.  605,  a.Sauii 
>  Tr*  R-p    5p. 
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Bat  Jones,  Berkley,  and  Myself  (Richardson  being  ab-  poicKUTia 
Gmtl,  agreed,  that  the  defendant  hath  no  caufc  of  demurrer,  but       ^'"""-^ 
±at  judgment  Ihall  be  given  for  the  plaintiff.     First,  we  agreed,         ***' 
Jut  when  tlie  debtee  makes  the  debtor  his  executor,  it  is  not  ab- 
olotely  a  difcliarge  of  the  debt,  for  the  debt  remains  as  ajjets  m 
lie  hands  ctf  the  debtor  executor,  and  is  quafi  a  releafc  in  law,  be- 
aufe  he  cannot  be  fued  ;  but  it  is  a  mere  fufpcnfion  of  the  adlion 
rhcre  ^ftme  debtee  takes  the  debtor  to  hulband  ;  or  if  a  man  debtee 
akes  the  debtor  to  wife,  that  is  a  releafe  in  law,  becaufc  they  may  Carth.  ^i^. 
iotbefued,  and  perfonal  aftions  onte  fufpended  are  perpetually 
afpended  ;  but  where  the  executor  of  the  debtor  is  made  executor 
othe  debtee^  he  hath  nothing  thereby  in  his  own  right,  but  is 
mly  to  ufe  an  aftion  in  the  right  of  another :  and  although  Ihe  be  Scdvid*  -i.Win, 
xecutrix  to  JohnDorcheJIer,  yet  when  fhe  hath  fully  adminillcrcd  6.  pi.  24.  * 
U  the  cftate  of  the  faid  John  Dorchcjier  before  ihe  be  made  cxe-  34^^''.6- pl-»4« 
'^XxvlX.o  Anne  Rovue^  Ihe  hath  in  a  manner  difcharged  hcrfclf  of  J'^^"*^*''9»9- 
eing  executrix  to  John  D.rchejlcr^  and  hath  not  any  thing  of  his  \  Saund  1  % 
ftate. 

And  they  denied  the  law  to  be  as  it  is  cited  in  Shepky^s  Cafe  (a),  if  an  executor 
hat  if  an  executor  pleads  plcnc  admhiiftravit^  the  plaintiff  may  pray  P*"f*  P^^"* 
ndgment  againft  him  whe;i  ajpts  come  to  him ,  but  the  plaintiff  ^^^  f!'y\ 
;  to  be  barred  if  he  acknowledge  it ;  and  if  he  deny  that  he  hath  againVhim""h# 
lOt  fully  adminiflercd,  which  is  found  againfl  him,  he  fhall  be  piaimiflF  rhail 
ured  alfo,  and  pay  colls  to  the  defendant.     The  difference  is,  have  judgment 
rhcn  it  is  found,  that  the  defendant  hath  fome  a/pts^  although  of  J°*"  ^"J«n^*re 
iltle  value,  fo  as  he  hath  not  fully  adminiftered,  the  plaintiff  Ihall  t\onfoZj^ 
Hive  judgment  for  the  intire  debt,  but  he  fhall  not  have  execution  found;  and  a 
rut  of  as  much  as  is  found,  and  Ihall  not  be  barred  for  the  rciiduc ;  Jdrefmciai  for 
nd  if  more  tf/^/j  come  afterwards,   he  may  have  ?i  fare  facias  to  *'^® ''^^**^"** 
live  execution  thereof:  but  if  it  be  found,  that  he  hath  fully  ad-  ^^^^*  '^7- 
mniftered,  or  if  it  be  fo  pleaded  and  confcffed,  the  judgment  fhall  \^^*  ^^^' 
le  againft  the  plaintiff;  and  fo  arc  all  the  precedents:  wherefore  g.  c^,  -. 
kerc,  Ihe  having  fully  adminillered  all  the  goods  of  John  Dor-  i.  Leon.  62« 
Aj^/r,  and  not  being  chargeable  to  that  debt  as  executrix  to  John  •'^oo»'>  146. 
Tkrcheftery  file  as  executrix  of  the  faid  Amie  Rovjc  may  maintain  J;^'  ^^''^'  ^ 
Cbis  aaion  againft  the  faid  Jl'clb  the  other  obligor.     Wherefore  -J^      **  ^*^ 
il  was  adjudged  for  the  plaintiff.    Fide  ^ Edw,  4.  pi.  3.    20.  Edw.4.  i.;^oll.Ab.934. 
fLl'j.      21.  Ediv,  4..  pLil.      21. //rw.  7. //.  31.      lI./Jr//.4. />/.  83.  a.Saund.  n^ 
II.  Hen.  7.  pi.  4.     8.  Co.  136.  Needham's  Cafe.  "ob.  ,99. 

'     '  I.  Sid.  448, 

t'Ventrii,  94.       I.  Lev.  286.       Salk.  312.      5.  Com.  Dig;.  2o5.     Sed  vid$  3.  Bac.  Ab.  33*  m  nuii^ 
^  Term  Rep.  685. 6S8. 

(a)  8.  Co.  134.     Godolph.  193. 

Sir  William  Waller's  Cafe.  «^^"  «• 

SIR  WILLIAM  WALLER  was  indifted,  For  that  he,  in  the  Anaflauitand 
^  falzce  of  ff^eftminftery  near  the  great  hall,  the  juftices  in  "^"p/^^'/j 
he  king's  bench,  chancery,    and  common  pleas,  judficially  fit-  ^rirJ[«*«/#«. 
log  to  hear  caufes,  made  an  aflault  and  affray  upon  Sir  Thomas  Hall  when  tht 
ieignoldsy  and  beat  him,  in  difturbance  of  tiie  law  and  contempt  Courti  areic-^ 
0  the  king,  &c.  and  upon  this. being  arraigned,  he  was  found  ^»«v»  thowgh 

•■"V  •  view,  may  bi 

b]f  indiAment,  fine,  and  imprlfonmenc,  but  not  tbo  lofs  of  lond,  by  33.  Iff.  8.  c.  it.  C  yt 


c&o.  CAR.  B  b  But 
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Stktbici.  the  next  avoidance ;  and  that  one  Tobias  Crifp  was  prcfcntcit  ai« 
mgaimfi  mitted,  inftitutcd,  and  indufted  tlicreto,  and  that  the  &]d  church 
became  void,  by  the  acceptance  of  a  fecond  benefice  above  value. 
The  archbifliop  pleaded  a  plea  thereunto  ;  whereupon  it  was  de- 
murred. Stevens  pleaded  a  plea,  and  traverfeth,  that'the  (aid  Tobiai 
Crifp  was  admitted  and  inftituted  therein;  and  upon  this  they 
were  at  iiTue,  and  a  writ  awarded  to  the  archbifhop  for  that  trial: 
but  afterwards,  upon  coniideration  of  tlie  faid  plea  of  Stevens^  it  wai 
adjudged  an  ill  plea,  and  repleader  was  awarded ;  bccaufe  the  induc- 
tion, being  alledged,  ought  alfo  to  have  been  traverfed* 

inptareim^eJit,  Tbe  defendant  therefore  amended  his  plea,  and  traverfcd  thead* 
If  the  ordinary  million,  inftitution,  and  mduftion;  and  iflue  was  joined  there- 
die  after  vcrdia,  upon,  and  tried  for  the  plaintiff.  And  after  divers  continuancet 
d^**in^ba'i!k*r^^  /»ifl«fc,  the  plaintiff  fhewed,  that  the  archbifliop  wa» 

procwding  fliail  ^^^^  ^"^^  ^bc  laft  continuance,  and  prayed  that  there  might  be  nd 
Aayas  againd  further  proceedings  as  againft  him,  and  to  have  judgment  againft 
A'w.  the  defendant  Stevens  upon  the  verdiA ;  which  was  granted  him. 

And  now  error  brought. 

HrepiiMjcrOiMil  The  First  Error  affigncd  was,  That  the  repleading  was  noh 
be  awarded  well  awarded;  for  the  iffue  which  was  joined  before  the  writ 
where  the  mif-  awarded  to  the  archbilhop  was  well  enough,  and  needed  not  any 
the*inodeV/"  repleader. — But  all  the  Court  here  held,  that  the  repleader  was 
trial.  '     well  awarded  :  for  the  induftion  being  alledged  as  well  as  the  in- 

Plow.  529.       ftitution,  there  ought  to  be  a  travcrfe  to  it ;  which  alters  the  courfe 
Cowp.  510.       of  tlie  trial,  as  22.  Hen,  6.  27.  and  2.  Hen.  4.  17.  are  ;  fo  as  it  fhaitf 
be  tried  per  pais. 

lf^uartimp$dUy     The  SECOND  Error  affigncd  was.   That  where  tlie  allegauoa 
onafurmifethat  was  that  the  archbifhop  was  dead,  and  the  Judgment  ide9  conjidera- 
the  biniop  died  ^^^  jT^^^  ^ha^  j^g  Ihould  recover  only  againft  the  faid  Stevens^  i^c  it 
Bu!Iic^  j^d"e^"   was  not  good,  becaufe  it  is  not  entered,  Et  quia  "  fc^Z/VSTEVEKs," 
mcmmaybccn-  hoc  non  didicity  ideo  conftdcratum  cfty  Isfc. ;  for  until  the  other  partr 
tcrcdagainrtthe  confefs  or  deny  it,  upon  a  furmife  only  of  the  part  of  the  plain- 
other  defendant  tiff^  without  the  defendant's  joining,  the  Court  ought  not  to  give 
Ante  116        judgment:  wherefore  for  tliis  caufe  it  is  erroneous. — But  aU 
'      '        THE  Court  held,   that  it  was  well  enough;  for  the  archbifliop 
being  furmifed  to  be  dead,  and  the  other  defendant,  by  trial  of  tbc 
iffue  againft  him,  being  out  of  court,  eitljer  to  count,  plead,  or 
confefs  it,  the  Court  fliall  adjudge  tliereupon  according  to  the  fur« 
mife  of  the  plaintiff,  andfhall  proceed  to  judgment  againil  thedc* 
fcndant  only.     Wherefore  the  judgment  was  affirmed. 

CAft  7.  Anonymous. 

Anindiament  INDICTMENT  againft  J.  S.  and  twenty-feven  others,  of  Chef' 
that  ^.  and  ^7  -■•  wick^  for  that  they  engroffed  magnam  quantitatem  ftraministt 
ahcttcn^otkd,  r^„i  ^pj^j  Chefwicky  with  an  intent  to  fell  it  and  make  it  tlie  dearer. 

without  faying  •'  *  '' 

fMUihiitmtm,h  jt  was  moved  by  Robert  Hidc^  that  this  indictment  was  notfuf* 
^^'  ficiesnt,  Becaufe  he  doth  not  fay  that  quilibet  eorttm  ingrofled;  fcr 

X.  Ut.  lot.      ft.  Bonr.  832.    y  Com.  Dig.  641*    a.  Hawlu  P.  6.  jji.  34a. 

twenty- 
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y-cight  may  not  ingrofs  together. — Sed  non  allocatur :  for  it  A»oiiT»pw<t 
lethat  twenty-eight  may  ingrofs  and  fell  together  \  though  it 
t  probable, 

tE  Second  Exception  was,  Becaufe  it  is  faid,  that  they  An  indtamc^ 
(fed  ly^  January,  9.  Car.  I.  and  20.  Afay,  10.  Car.  i.  at  Chef-  ^^^^"^ 
**  magnatn  quantitatemjhraminis  etfofni  ;"  which  is  altogether  taumfi'wiim§ 
tain,  not  mentioning  how  many  loads  of  hay  and  how  many  «f/«M,  u  htd 
aw  they  engroffed.— And  for  that  caufe  tlie  indictment  was  for  «inccrukH|w 

XI.    I.  Roll  Rep.  137.     Show.  389.     Stra.  497.  S49.  900.  1245.    i,  SaUu  34>«  37<*tt^ 
Dig.  505.    2.  mwk.  c.  25.  f.74.  Cowp.  682. 

Stile  againft  Finch.  Cuti  sl 

nON  FOR  WORDS ;   and  declares,  they  were  fpoken  The  ftstute  of 
.  Car.  I.    The  defendant  pleaded  not  guilty  j  and  it  was  i*^*?i^*»^ 

agamfthim.  caiJnot  be  tak«i 

AM  moveii  in  arreft  of  judgment,  that  the  aft  ion  is  brought  »dvanrage  ofca 
Dfds  fpoken ^x  years  before  the  aftion  commenced  ;  fo  that  T^*^'      ^ 

1  ftatute  of  limitations  he  was  barred  of  this  a&ion  ;  and  j^^'zll!  * 
Drc  the  Court  ought  not  to  give  judgment  upon  tliis  vcrdid  Poft*.  404. 

^Pj^^^^iff-  i.Roa.Ab.4r- 

rEs  and  Berkley  held,  tliat  the  plaintiff  ought  to  havejudg-  »•  '-ev.  no. 
becaufe  the  defendant  hath  not  pieadid  the  ftatute :  for  there  ^  Ray«n-8it^ 

2  divers  caufes,  that  he  could  not  bring  the  aftion  before  this  strwiwlVifi^ 
uiz.  that  he  was  in  prifon,  or  within  age,  or  beyond  icas,  or  1.  Com,  Di^ 
c  had  filed  the  defendant  to  outlawry,  and  the  defendant  had  i54« 

rd  the  outlawry,  and  this  aftion  brought  within  a  year  after  '•  ^j^^*  «34» 
rerfing  of  the  outlawry  (as  in  truth  the  cafe  was) ;  for  then  DicwTuVi!' 
ion  is  well  brought.    '  ^     ^ 

Adam  moved,  that  he  fhould  have  then  fhewn  it  in  his  dc- 
on.— But  it  was  adjudged  for  the  plaintiff. 


Stonehoufe  agai^ijl  Corbett.  v^^^  ^^*«  ^ 

.OR  of  a  judgment  in  wafte  in  the  common  plcas.^¥Wc  in  wafte,  if  ir. 
ror  afligned  was,  That  divers  waftes  being  alledged,  to  fomc  f«e«  Ihj  joined 
n  the  defendant  pleaded  '' nulwa/i/aiti''  to  others,  he  pleaded  "P«>*5v«nu 
fiahle  wafte  ;"  to  a  third,  he  pleaded  a  plea  in  excufe  of  the  S« /IT*!^. 
Upon  thcfe  pleas  iffues  were  joined,  and  a  venire  facias  l^'thclmL^'^ 
cd,  reciting  the  iflues,  and  commanding  a  jury  to  be  returned  command  an 
|uire  if  the  defendant  did  commit  the  walle,  as  the  plaintiff  *"^"**7»  **»*«'»• 
leclared.  ^  "  pWfitiffai- 

ir        t^.  r  'Medge8,-chi, 

d  for  this  caufe  Rolle  afligned  it  for  error,  Becaufe  they  **npl»«'h«iht 
to  have  enquired  of  the  feveral  iffues  as  they  be  ioined.  enquiry  A«Ii  hm 

L         r      I-       J-  .      ^    .    ,  .  .  ofthefevcndif- 

:  becauie  that  divers  venire  facias  were  in  this  manner  ;  and  fues. 

quiry,  "  if  wafte  be  made  as  the  plaintiff  hath  declared,'*  im-  Poft-4«>- 
that  they  Ihall  enquire  according  to  the  feveral  iflues ;  **  if  the  2.Rnii.Ab.tt€«. 
Icwere  in  fuch  manner  as  the  plaintiff  hath  declared,**  other-  t.Cr€iiip.Pfi^ 
he  verdift  fhould  be  againft  him,  the  Court  held  it  to  be  3»»« 
mough,  and  no  error.    Wherefore  rule  was  given  to  afBrm 
dgment. 

>  Houcll 
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Caii  io,  HoucU  againft  Barnes* 

A  devift  to  hit    T  1  PON  a  fuit  ill  chancery,  a  cafe  was  agreed  hj  the  com 

wilt  for  life,  and  ^   both  parties  and  referred  to  JoKEs,  B£RKI.£Y»  andM^ 

tfael^lo^  yi5/?/Vfi,  to  confider  and  certify  our  opinions. 

Ibldby  hu  CM.       The  cafe  was,  One  Francis  Barnes^  feifed  of  land  in  fee,  d< 

*'"*^**  *U*      '^  ^^  '"^  ^**^  ^^^  '^^'^  '''^^  ^"^  afterwards  orders  tlic  faine  to  I 

^f^^^h  ^y  **'^  executors  hereunder  named,  and  the  monies  thereol 

■n/MMr^and  ^"g  ^^  be  divided  amongll  his  nephews ;  and  of  the  faid  wil 

furvivet  on  the  H^iUiam  CUrk  and  Rabevt  Qjcjiy  his  executors,     /filiiam  Qci> 

dtath  tiimtoi   thc  wifc  IS  vct  alire. 

them,    but  he         ^  ' , .  , 

canaoc  fell  till        Two  qucltions  were  made : 

tl^tr'^vl^  First,  Whether  the  faid  JVUliam  Qerk  and  Robert  Oh 
Iduuic  lor  iitc*  ii^'iw-  1  I     '      ^ 

3.  Jooei,  351.    ^*  tntercji  by  niis  dcviic,  or  but  an  4iMtb§fitj  >' 

Kdw.  44.  Secondly,  Whether  thefurviving  executor  hath  any  au 

s.  Browul.  104.  ^     r  II  i 

».  Bam.  1x5.  W'e  all  resolved,  that  they  have  not  any  intercft  by  t 

Codb.  46.  yjfp^  byj  Qjily  jQ  authoHty,  and  that  the  furviTing  execute 

H«rd?4i9.^^^  withftanding  the  dcatli  of  his  companion,  may  fell ;  anc 

Jonci,  352.  certified  our  opinions.     But  whether  he  might  fell  tlic  re 

I.  And.  145.  immediatelv,  or  ought  to  ftay  until  the  death  of  the  wife, 

«.  And.  59.  doubt,     y.'dc  30.  Hen.  8.    Br.   "  Dcv'^fc;^  31.     9.  Edw.  3. 

^•^^^^  Co.  Lit.  112, 113.  136.  181.     8.  Jiff.  26. 

Cio.  Eli/.Sa26.  2.  Peere  W;il.  30S.  Puw.  on  Dev.  292.  306.  Note  (1)  to  Hars.  Co.  Lit 
I.  Con.  Di(.    759.     Copper,  464. 

Case  II.  Peard  agahifi  Jones. 

It  h  aaion^bie  A  CTION-  FOR  \\'ORDS.     Whereas  the  plaintifF  was 

^x^t^x^U  AfMii-T,ff2p//foT  d'wcisycdrsy  and  called  to  The  Ba 

••fi  a' DUNCE  8^^'^  counfel  to  divers  the  king's  fubjefts,   and  praftifcd  tl 

•*  mnd  vfiii  ^et  and  had  married  tlie  daughter  of  y.  S. ;  that  tlie  defendant, 

•»  ii:tu  hy  thg  communication  v.  ith  thc  laid  7.  *^'-  concerning  thc  plaintiff, 

•»/aw."  marriage  of  his  daughter,    faid  of  the  plaintiiF,  **  He  is  a  l 

Toft.  515.  ,,  andwU  get  little  by  thc  laiL^     To  which  words  the  faid  ^ 

1.  RoU.  Ab.  54,  fwering,  that  *•  Others  have  a  better  opinion  offrm^^^  he  replied 

i^ik^  **  ^os  never  but  accounted  A  DUNCE  /;/  the  Middle-Tempe*^ 

Codb.  441.  * 

Co.  Em.  22.  y  1^^  defendant  pleaded  not  guilty  ;  and  it  was  found  again 

Cro.Tac*i6T    ^nd  damages  to  one  hundred  marks. 

I.  Com.Dfs.  BiNG,  Serjeant^  moved  in  arreft  of  judgment,  that  theft 
*^*'  are  not  a£)ionabie:  for  an  adion  lies  not  for  calling  one  "ad 

V.  Lev.  1^7."  *'^^  Dunce  was  a  great  learned  man,  and  he  was  thereby  coi 
1.' Veni.  58.'  ^0  him,  and  then  no  discredit :  and  '*  dunce"  is  commonly 
Rajr.  196.  of  one  who  is  dull  and  heavy  of  wit,  and  though  not  fo  rea* 

1.  ^.  527.  nimble  as  others,  yet  he  may  be  of  a  folid  judgment ;  th 
lrra!I^M  8^*  ^^^^  ^^"^  "°^  words  of  difcredit :  and  to  fay,  **  lie  will  r 
4.Bac.ab.'492.  **  "^^cli  ^y  tlie  law,"  that  may  be,  becaufe  he  will  not  give  I 
^•3.        '      '  to  pradife. 

But  ALL  THE  Cov KT  feriatim  dern-ercd  their  opinions,  tl 
action  well  lies,  for  tlie  words  are  to  be  intended  accordit^ 
common  fpcech  ;  and  dunee^  in  common  intendment  audi 
is  taken  for  one  of  dull  capacity  and  apprehenfion,  and  not 
a  lawyer.     Words  fhall  be  taken  in  fuch  i'enfe  as  they  are  f] 
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and  they  art  alledged  to  be  fpoken  malicioufly,  and  to  the  intent       Pcakd 
to  Hinder  him  in  his  profcflion  ;  and  fo,  upon  not  guilty  pleaded,       ig'^lf 
it  is  fouiKly  that  he  fpake  them  malicioufly.   And  tor  the  words>       J^*'"^ 
that  '^  be  will  notgrt  much  by  the  law^''  it  is  not  to  be  intended  tliat 
lieiiath  no  will  to  pradife,  and  to  gain  by  his  profcflion  ;  but  he 
^ill  not  gain,  v/z.  he  will  not  defcrve  to  gain,  &c.     Wherefore 
it  was  adjudged  for  the  piaintifF. 

Morgan's  Cafe,  Casi  la, 

MORGAN  arid  two  others  were  indifted  for  counterfeiting  Judgment  for 
twenty-rtiilling  pieces  of  the  king's  coin,  and  Monan  for  of-  ter^t"nimi""" 
itring  thofe  pieces  to  the  king's  fubjedls,   knowing  them  to  be  xohtdr^iuJI^A 
counterfeit.      And   being  tlicicupon   arraigned,   he  pleaded   not /M»^f^, but  not 
guilty ;  and  evidence  l>eing  pregnant  ^igiinit  Morgan,  he  was  found  f^'^'te^fJ. 

Eilty,  and  the  others  were  acquitted:  and  judgment  given,  that  ^'^""^«  ^-C* 
Ihould  be  drawn  and  hanged  ;  but  not  to  be  quartered,  according  '^  j*„*^* 
to  the  opinion  of"  Staunforde.  Sum"  iqliisl* 

2.  Lev.  9S.     I.  Hale,  1S7.  219.  352*      1.  Hawk.  P.  C.  630. 

Beale'  agahijf  Bealc.  c'au  ij. 

PEBTuponan  obligation  conditioned  for  the  performance  of  On  a  fubmUtioa 
die  arbitrament  of  J.  5.  fo  as  the  fame  he  delivered  upon  the  fo  •«  ti»c  award 
§mh  of  Feifruary  following  at  the  fhop  of  Johi  Rolf,  fcrivcncr,  in  *^  ***"!!?"•**  ?^ 
CBmhilk  i^c.  The  defendant  pleaded  ''  nitl  ticl  arburemefitr  The  Ihop  of^!Vdt 
bhintiiF  fhews  an  arbitrament  27th  ffhruary^  and  what;  and  that  livery  on  the 
be  delivered  it  at  the  (hop  of  John  Rolfy  fcrivener,  in  Cornhilli  and  a?''*  wgood. 
Arws  the  breach.     And  upon  this  the  defendant  demurred.  Hob.  49. 

One  caufe  afligncd  by  Grimston  was,  For  that  the  arbitra- 4.  Lwn.49. 

int  is  faid  to  be  delivered  the  27th  of  February^  and  not  the  28th  **  ^""'^*  *9** 

February  ;  nor  is  it  averred  to  l)e  delivered  at  the  aforcfa'id  ihop,  !'  i.cv.aI*. 

r  to  the  aforefoid  John  Rolf :  and  ir  may  be  he  hath  removed  his  Saiu.  75. 

lop,  and  then  it  is  not  intended  itfl^ould  be  delivered  at  the  new  K>«!,  116. 
p;  or  there  may  be  another  John  Rcif—Std  non  allo:aniur\  for 
itlhall  not  be  intended  another  ncrfon   nor  another  Ihop,  unlcfs 
iftc  contrary  had  Ix-en  Ihcwn. 

Secondly,  Bccanfe  the  arbitrament  was  unc(5rtain,  vl%.  to  pay  An  award  to 

tbe  charges  in  fuch  a  fuit. — Scd  kch  al!QLCitnr\  for  they  are  certain  p^y  li*  ci^fy.'f 

enough,  when  the  attorney  hath  made  a  bill  of  char^^cs,     \V  here-  "*^^"  attorney's 

fcrc  it  was  adjudged  for  the  plaintiff.  ^'"  "  8°°^' 

.  a.  Vtn.  242. 

I.XolLAb.S5i.     3.  Lev.  18.     i.  Sid.  12.  35S.      Carih.  156,      5'«/ t^/^r  3.  Lev.  414.      K>d,  135. 

Langden  dgcUfift  Stokes.  Caie  14. 

A  SSUMPSIT.  \Vhcreas  the  defendant  on  the  2d  JprlLq.Car.  i.  A  promTcmay 
*^  (for  fuch  a  valuable  confideration)  affumcd  togofucli  avovagc  bedifthaiged  i»y 
HI  fuch  a  Ihip  before  the  JugnJ  following,  and  alledccs  a  breach  h'""  ^^  w»»^^"'  *« 
Intl^non-pllrfonmucc:  H^^^:^:., 

The  defendant  pleaded,  that  before  any  breach  the  plaintiff,  on  '^"^J^"""^*^ 
Jttie  fourth  of  Jfrii  at  i'uch  a  place,  cxomrav'ti  eum  of  the  laid  pro-  l!!^rbaiiy"di£- 
AbIc.     Hereupon  the  piaintifF  demurred.  charged. 

-     RoLLE,  for  thf  plalnttjf^  now  allec?ged,  that  this  pleading  a  dif-  '•^W.^'^t.'??- 
kharge  without  (hewing  how,  was  not  good  ;  and  he  cited  divers  \l^^^^  ^^* 
«.Uon.  214.     j.Lor.  137^    Cro.  Jac.  483.  620.      2.  Mod.  44.     Ray.  42.     Yelv.  21.     1.  Jones,  i;9. 

boots  % 
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JLAiieDtii     books^  22.  Edw.  4.  pL  40.  that  indemnem  con/irvef^  or  iXMert 
Mgmmf       no  plea. 

MAYNARD,yir  /Atf  defendant^  argued  to  the  contrary,  that 
f.BtcAb.179.  much  as  this  was  an  aAion  grounded  on  a  promife  by  wo 
ft^Term  R^     jj^^y.  i^^  difchargcd  by  fvords^  before  the  breach  thereof;  and 

fore  exonaavh  generally  is  a  good  plea :  and  he  cited  for  thi 

Year-Book  3.  Hen.  0.  pL  36, 

All  the  Court  was  of  this  opinion  {ahfente  Bericle 
Richardson,  Chiefjuftlce^  faid,  that  he  knew  it  had  been 
folved  divers  times  ;  and  the  rule  was  remembiAed,  "  Eodn. 
•*  qua  oritur^  eodem  modo  diffilvltur.**  Wherefore  it  was  adj 
for  the  defendant,  quod  quercns  nihil  capiat  ptr  billam. 

**^  »s-  King  againft  Coke. 

Eafier  Ttrm,  10.  Car.  I.  Rett 
^^m^iliml  TRESPASS,     ^uare  claufum /regit  pedibus  ambulando  et 
w^na^itkcw-         depa/c.  lie.  T&e  defendant  juftifies,  Becaofe  the  place  w 
ing  a  leafe  for    ^t  the  time  WHEN,  fuitfolum  et  liberum  tenemiMium  of  John  A. 
years,  the  date    of  tVincheJier^  and  fo  juftifies  by  his  command.     Theplaini 
©fwhichifan-  plies,  that  tliis  land  is  parcel  of  the  voaxiox  oi  Abbotts-Anns 
d^Tnt^t^tte,  *^^  fyilliam  Marquis  oflVinchefter  was  feifed  in  fee  of  the  fai 
^ieodiiot/rav«r/«  Hor,  and  levied  a  fine  thereof  to  the  ufe  of  himfelf  and  L\ 
that  Che  place     wife  for  their  lives,  the  remainder  to  Lord  Edward  PawUt 
mkert  it  the      hundred  years,  if  he  lived  fo  long.     H^ilUam  Lord  Afarqui, 
M^^.'^    and  Lucy  his  wife  died  ;  and  that  Edward  Lord  PawUt  er 
^        *         and  let  to  him  for  one-and -twenty  years;  who  entered  and 
Dyw,T7i*.^^*'  his  cattle,  and  avers  the  life  of  the  faid  Edward  Lord  Pawle 
.Cro.  Jac,  594.    hocy  Isfc. 

Hereupon  it  was  demurred,  Becaufc  this  replication  do 
4tnfwer  nor  confefs  and  avoid  the  freehold  of  the  faid  fohn 
quis  of  innchefier  alledged  in  the  bar. 

But  ALL  THE  Court  held,  that  the  bar  being  a  bar  at  lar 
title  in  the  replication  being  at  large,  his  claiming  but  a  le; 
years  is  a  fuflScient  and  good  replication,  without  anfwer 
THE  FREEHOLD.     Whcreforc  it  was  adjudged  for  the  plainti 

f  A"  »*•  Vivian  againjl  Shipping. 

Trinity  Term,  10.  Car.  I.  Roll  1 194. 
In  mjfumpfi  for  A  SSUMPSIT.  That  in  confideration  the  plaintifF  aflfun 
noo.perform-  -LX  j\^j^^  ^q  ^hc award  off.  S.  and  J.  D.  for  certain  matter 
*h«the*"wnt^  controverfies  betwixt  them,  and  if  he  failed,  to  pay  the  defe 
fliould  pay  ten  fo^ty  pounds ;  the  defendant  affiiracd  in  the  fame  manner  t 
poandi  totbe  forty  pounds  to  the  plaintifF  if  he  did  not  perform.  The  pi 
defendant,  and  Ihcws,  that  the  faid/.  S.  and  J.D.  made  an  arbitrament,  tb 
dl!mft^2w"'*  plaintiff ihouldf  pay  to  the  defendant  ten  pounds  upon  the 
abondtothe^  Augufl  follovrmg  y  and  in  confideration  thereof,  that  the  defe 
plaintUTto  fe-  fhould  be  obliged  to  the  plaintiff  in  an  obligation  of  fou 
cure  Che  enjoy-  pounds,  that  the  plaintiff  fliould  enjoy  fuch  copyhold  lands  d 
""""hs^*^* '^  the  life  of  the  defendant,  or  that  he  would  upon  requeftpa 
RM^iMTSlle.  forty  pounds  :  and  alledgeth  in/a^Oj  that  licit  the  plaintifl 
gatioa  chat  the  pUintiff  kmib  ^f^mtd  the  award  on  his  part,  is  fuAc'ent,  without  aUedpnf  f* 

f 

I 
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brmed  the  award  on  his  part,  and  that  he,  fuch  a  day  and  place,      Vivian 

Soired  the  defendant  to  enter  into  fuch  a  bond,  according  to  the       H^"/* 
I  nromife,  the  defendant  had  not  fealcd  the  faid  bond,  nor  had      «»"•■<»• 
aid  aim  the  forty  pounds,  according  to  his  promife.     The  defen-  x.Roll.Ab.4i6. 
hat  pleaded,  '*  HuUum  takfecerunt  arbitrium ;"  and  found  againit  Cro.  £liz.  24^. 
lim.  Luiw.  150.251.^ 

.  Salk.  171. 

RoLLB  now  moved  in  arreft  of  judgment,  that  this  declaration  Hanireh  9* 
I  not  good :  First,  Becaufe  he  doth  not  allcdge  the  payment  of 
be  ten  pounds ;  and  the  award  is  conditional  in  connderation 
beieof :  fo  if  he  bath  not  paid  the  ten  pounds,  the  other  is  not 
Mnd  to  make  the  obligation.  Secondly,  Becaufe  he  doth  not 
Bpdg^  a  fpecial  irqueft  for  the  payment  of  the  faid  forty  pounds  ; 
&d  the  anumpfit  is  to  pay  upon  requeft,  and  without  requeft  it  is 
lot  payable  ;  fo  not  being  Ipccially  allcdgcd,  the  action  lies  not.  x 

To  the  firft  Jones  and  Berkley  held,  that  it  is  a  conditional 
Mrard  ;  and  that  there  is  a  precedent  condition,  which  if  not  pcr- 
jjmaed,  the  other  is  not  bound  to  make  the  obligation. 

\  But  /  held  the  cgntrary,  that  it  is  not  a  conditional  award,  for 

I  only  appoints,  that  he  fhall  enter  into  fuch  a  bond  ;  and  every 
'^ihath  remedy  upon  the  promife,   the  one  againft  the  other,  if 

^  do  not  perform  the  award. 
^Botw^  ALL  AGREED,  that  although  it  be  a  condition  precedent.  In  aJfumfjUo^ 
twhen  the  plaintiff  faith  he  hatli  performed  the  award  on  his  JiVr*'^'** 
'*    it  is  intended  that  he  hath  performed  it:  and  it  is  good  in  ^^wing  pcJ! 

ance,  though  not  in  form  ;  wherefore  the  defendant  might,  if  formance  is  lid. 
^  would,  have  demurred  :  and  when  he  hath  not  demurred,  but  ed  by  a  plea  in 
bded  to  the  iffue,  denying  the  award  which  is  found  againft  him,  ^•*"* 
(ihall  not  now  have  advantage  of  this  matter  of  form.  Poft^s?  *^^ 

Luiw.  253,  632.    Hob.  82.    Cro.  Jac.  125.  370.  682.  68?. 

,  To  TfiE  SECOND  they  all  agreed,  when  it  is  an  ajjumpftt  to  pay  Onixi  ajfumffit 
teney,  although  it  is  upon  requeft,   the  general  allegation,  licet  ^  P*y  ^^^ 
ktfWx  requifiiusy  is  a  fufficient  allegation ;  and  the  bringing  of  the  gcncra7Iu«a!* 
fiion  is  a  fuiiicient  requeft  for  money.     Whereupon  it  was  ad-  tioni$fufficient. 
idged  for  the  plaintiff.  Ante,  35. 

Cro.  Jac.  102. 183.  640.     Cro.  EHz.  73.     Yelv.  66*     Hutton^  2.     4.  Leon.  2*      Winch.  2« 

Palmer  againft  Knights.  Ca$i  17. 

Trinity  Term,   i  o.  Car,  I .     Roll  225. 
%  SSUMPSIT.     Whereas  there  was  a  contraft  betwixt  the  defen-  ^^  afumffi oan 
^  dant  and  one  Cubit  concerning  certain  trees  growing  upon  [T*"*',^*  '°^*^* 
ich  land;  the  defendant,  in  confideration  the  plaintiff  would  cut  harmlefs  of  all 
o^n  or  carry  the  faid  frees  to  the  defendant's  houfe,  afTumed  and  damages  and 
vomifcd  to  him,  that  he  would  fave  him  harmlefs  of  all  damages  loffcs,  &c.  a  de- 
ttd  lofics  which  might  happen  to  him  by  reafon  of  fuch  cutting  *^!l"!^i^' 
4wn  or  carrying  away,  when  he  fhould  be  thereunto  required :  j,^  noH"aved 
ad  he  alledges  in  fart,  that  he  cut  down  five  of  the  faid  trees  and  him  harmlefs, 
Knried  them  to  the  defendant's  houfe,  and  that  the  defendant  had  butfuiferedht« 
lot  faved  him  harmlefs,  licit /wpius  rcqw/ttusy  but  fuffered  him  to  be  **^^  ^^ 
bed  at  the  common  law  for  cutting  down  and  carrying  them  away;  ^fo^ced  to  ht* 

II  divers  fums  of  money,  &c.  is  bad,  and  not  aided  by  the  TerdiA  ;  for  he  ought  to  have  alledged  a 
■Eiil  requeJt,  (hcyrf^  vh^rr,  for  what,  and  hpw  m^cb  he  wi^s  damniOeci.    Ante  3S5.     3.  Bulft,  %%7^ 

whereby 


3» 


Pjir.Mc« 


CAti    18. 


AlMfcf<vr"or. 
•«  to^iftm  et  ter- 
•*  fitt'.m  annos"' 
A).iil  \>e  tuken 
lor  n  ??rm  of 
ninety  thru 
^f^trt^  ar.d  not 
for  cij^luy  iind 
rhirtf. 
Anrr,  3-5. 

7.  Roll,  Ab.  7.47, 

JO.  Co,  nv  a. 
r«rlh.  2C4.. 
Kw'lon  <'on- 
tr*tt$,  S74. 
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whereby  be  ti'as  enforced  to  lay  out  diven  Aims  of  money  in 
fence  of  thofe  fuits.  The  defendant  pleaded  mm  affumlJa\ 
found  againft  him,  and  damages  to  thirty  pounds* 

And  it  was  now  moved  in  arrcft  of  judgment  by  Guimsi 
that  tlie  declaration  is  not  good,  becaufe  he  doth  not  (hew  in\ 
court  he  was  fucd,  nor  what  chai:gcs  he  expended,  nor  how  he 
damnified,  being  all  in  his  own  knowledge  ;  wherefore  he  o 
to  have  (hewn  the  fpecial  breach,  othcrwiie  there  is  not  any  c 
ofa£lion. 

Sir  William  Denny  moved,  that  the  allegation  "  tha 
"  was  put  to  divers  colls  and  charges  in  defence  of  the  fuit 
fufficicnt :  and  although  peradventure  this  had  been  caufe  ol 
niurrer,  yet  having  pleaded  non  affumpjity  and  a  vcrdift  found 
damages  ailcfl'ed,  it  app<fars  he  was  damnified  \  wherefore  it  b 
made  good,  and  he  Ihall  not  have  advantage  thereof. 

Richardson  was  of  this  opinion  at  the  firft,  that  the  vc 
aids  it,  otlierwifc  clearly  it  is  not  good.  But  Jones,  "Juftict^ 
Myself  held,  that  the  declaration  was  ill  in  fubftance*  no  br 
being  fufficiently  fhcwn  ;  and  being  ill  in  fuSftance,  tlie  ve 
cannot  help  it.  And  to  tliat  purpoie  Jones  remembered  a  ca 
Peck  V,  Maholdj  where  an  affunipfu  was,  that  he  fhould  delivei 
an  obligation  upon  requefl,  after  payment  of  fuch  a  fum :  h 
ledges  in  fa£l,  that  the  money  was  paid,  and  that,  licit  f^pius  r 
Jitusy  he  had  not  delivered  the  obligation  :  the  defendant  pic 
fton  ajfumpfit  \  and  found  againll  him,  and  judgment  in  the  com 
pleas  for  the  plaintiff:  and  error  brought,  Becaufe  it  was  not  \ 
delivered  but  upon  requcft,  fo  there  ought  to  be  a  fpecial  req 
which  becaufe  it  was  not  made,  and  the  year  and  place  allcdg 
the  requelt,  although  the  ifTue  wa-?  taken  upon  the  cJfumpH 
found,  yet  it  was  not  good,  but  the  judgment  was  reverfcd  :  v 
Richardson  remembered;  wherefore  he  agreed,  that  the  c! 
ration  was  not  good,  nor  aided  by  the  verdi£t.  Whereupon  j 
went  was  given  for  the  defendant. 

Hopchill  cigahijl  Searle, 

Hilary  Term,  9.  Car.  I .    Roll  269. 

P  JECTMENT.  Upon  a  fpecial  verdift  the  cafe  was,  Th 
*^  a'nhot,  in  the  twcnty-fidl  year  of  Hcwy  the  eighth,  m 
leafe  for  o^ioghiia  et  ier decern  ayitm.  The  queftion  was  only,  ^ 
ther  in  this  cafe  to  decern  annos  fhall  be  laid  to  be  thirty  orthi 
years  ? 

pRFscoT,  for  the  defrndafrt^  argued,  that" it  fliould  be  expou 
for  thirty  years,  becaufe  it  fhall  be  taken  moft  flrong  agaiui 
Itllbr,  when  there  is  no  proper  word  for  thirteen. 

But  ALL  THE  Co(TRT  hcld,  that  it  Ihall  be  taken  according  t< 
common  parlance  for  thirteen  years  ;  ter decern  and  trcfdecem  a< 
one,  and  it  is  fo  writ  euphonia  gatiu  ;  and  it  being  one  e 
word,  cannot  he  otherwifc  taken  ;  but  if  it  were  written  as  fc 
words,  it  Ihould  he  otherwifc:  wherefore,  without  further  J 
ment,  it  w:r^  ndjiulcjed  for  tl)e  plaintiff.  And  as  Ball,  /i 
pla'mtif'i  urged,  it  being  after  Qth^inta  art/ios,  it  Ihall  the  rath 
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b  intended ;  for  if  he  had  meant  it  for  thirty,  it  (hould  have  been   'H<ntnit,u 
me  hundred  and  ten  years  ;  but  being  fo  writ,  they  agreed,  it  was      il^^'f^^ 
forninety-three  years,  and  no  more.     Wherefore  xt  was  adjudged 
Kcordingly  for  the  plaintiff. 

Baker  againfi  Hacking.  c^"  «^* 

Hilary  Tt%m^  8.  Car.  I.     Roll  347. 
IJPON  a  fpccial  vcrdift  the  cafe  was,  lohn  Cofler  tenant  in  tail,  ^  '"[•^o^  »»* 
V   the  reverfion  over  to  Robert  Cofler  in  fee,   they  join  in  a  leafe  jJI^tt,  .^^ th^ 
Enrlife  by  deed;  and  afterwards  he  in  the  reverfion,  during  the  reverfioncrin 
kftfefer  life,  devifes  t|fet  reverfion,  and  dies:  afterward  tenant  in  itz  \% z  difconti* 
ftl  dies  without  iffue.    The  qucftion  was,  Whether  this  devife  be  «'«»''  ^^  on'y 

And  it  was  argued  at  the  bar  by  RoLi.E,/flr  the  plaintiffs  and  by  rcvcffion  alfo; 

tAYNARD,/ffr  the  defendant.    The  doubt  was,  If  tenant  in  tail  notwithftandinf 

n  with  him  in  reverfion  in  a  leafe  for  life,  not  warranted  by  the  '^f/!!"*"?,.*" 
/.  .    .  f\  X  •  -t  1        tail  die  withoac 

Bte,  lo  as  It  IS  a  greater  eftate  than  tenant  in  tail   can  make,  iffue  during  iht 

rther  it  be  a  difcontinuance  of  the  tail  only,  or  a  difcontinuance  life  oiceflui^u^ 

fthc  reverfion  alfo  ?  for  if  it  be  a  difcontinuance  of  the  reverfion,  v»v. 

I  the  devifor  had  not  any  power  to  devife.  ^  ^^'  ^5» 

!.Biit  Jones  and  /  held,  upon  the  firft  motion,  that  it  is  not  any  s.C.  Jonct,35«, 

llcontinuance  of  the  reverfion,  becaufe  he  joins  with  the  tenant  \\o\\!AbMxm 

[.tail  \  and  it  is  quaji  a  confirmation  of  the  Icafc  during  the  life  of  Hutcoa,  x6. 

^tenant  in  tail,  and  during  the  time  that  he  hath  iffue;  but  after  Co.  Lit.  316. 

I  death  without  iffue,  it  is  the  leafe  of  him  :n  the  reverfion :  and  335«  *• 

.ring  the  life  of  the  leffee,  it  is  a  difcontinuance  quoad  the  tenant  ^]^c^?DiKr 

I  tail  and  his  iffue  ;  but  it  is  not  fo  as  to  the  reverfion,  for  that  ^J,^ 

»]is  as  it  was. — Richardson,  Chief  Jujike^  inclined  to  this  PowdonDev,35« 

liaion;  but  Berkley  doubted:    whereupon  it  was  adjourned  ...       . 
■  ..u.  -.  T-  \  *  (a)  Sec  poft. 

\  the  next  Term  ;« ) .  ^^^^     ^ 

Hinflcy  agalnjl  Wilkinfon.  Casik,. 

Hilary  Terntt    8.  Car,  i .     Roll  302. 

iRROR  of  a  judgment  in  tlic  common  picas  in  an  action  A  commoner^ 
^  UPON  THK  CASE.     Wliercas  the  plaintiff  had  declared.  That  cannot maintaJn 
jlwas  a  copyholder  of  tlie  manor  of  Lullj  whereof  a  great  wafte,  mage  doiwb/' 
nsd  Lulltvajle^  was  parcel,  and  the  copyholders  of  the  manor  hav-  the  rabbits  of 
common  there,  that  the  defendant  being  fcifed  of  parcel  of  a  another  upon 
jkI  called  Xw/Z-aW,  adjoining  to  the  faid  common,  maintained  tht  common  j 
Hies  in  the  faid  wood,  which  run  out  thereof  into  the  common  O*'"^**^^*^^**** 

I  I  I  \  r\'  It        ftr^  natures 

1  cat  up  the  common  ;  whereupon  the  action  was  brought,  and  he  may  kill 
t  defendant  traverfeth  the  prefcription  to  the  common  5  and  it  them, 
t  found  againil  him,  and  judgment  given.  Poft.  554, 

^G^^Vi^'S^  for  the  plaintiff  m  the  writ  of  error,  moved,  that  this  i.RolLAb.9a. 
pdaration  was  not  maintainable,  Becaufe  none  can  fay,   when  405. 
hues  arc  upon  the  common,  whofe  conies  they  are:  and  they  *•  ^"J'*'  "fi« 
iBflOt  be  faid  to  be  the  defendant's  conies  more  than  any  others,  ^ocr*  laL 
ill,  Lk.  56*     Ctq.  Jic.  195. 491.     2.  LeoniiQu    9n^.  id«      I,  Burrowj  359.  268.    a.  WiiT,  g^^ 
;Ci»ai.  P<9«  433«    Powd  on  Dcvifo,  35. 

fox 
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HtNtLVT     for  being  out  of  his  foil  he  hath  no  intereft  in  them  mo 

miMnf       jny  other,  they  being /^r^  natura^  fo  as  he  hath  not  any  i 

WiLnmoii.  jj^  jj^^j^  ^j^^jj  j^g  ^1^^  thcmj  and  tliereforc  Fitzb.  Nat.  E 

id  89.  faith,  they  fliall  not  be  faid  cumculos  fuos^  nor  pijcti 

common  rivers :  and  altliough  the  commoner  hath  lofs, ; 

without  injury  by  the  defendant. 

Grimston,  likewife/or  the  plaint] ff^  urged  furtlicr,  th? 
aAion  fliould  be  maintainable  there  would  be  a  multip 
fuits,  for  every  commoner  would  have  an  aftion;  whic 
not  to  be  fuffered  :  and  here  is  no  more  caufe  of  aftion  th: 
one  fufFers  his  doves  to  fly  into. the  corn  adjoining,  fo 
clearly  no  aftion  lies  ;  for  it  cannot  be  known  whofe  do 
are,  and  the  commoner  is  not  at  any  mifchief,  for  he  r 
them  if  he  can;  and  for  that  point  cited  5.  Co.  104.  b.  h 
Cafe. 

And  fo  held  all  the  Justices  here,  except  Berkd 
doubted  thereof:  wherefore  rule  was  given,  that  the  faidji 
(hould  be  reverfed,  if  upon  fuch  a  day,  the  next  Term,  otl 
was  not  (hewn,  &c. ;  which  was  done  to  the  intent  the: 
be  conference  with  the  Juftices  of  the  common  pleas,  to  k: 
had  been  moved  in  the  common  pleas,  or  if  it  had  paffedytt 
being  after  verdift.  And  the  fame  dav  /  conferred  witli  H 
Vernon,  and  Crawley,  Judges  of  tlie  common  pleas, 
knew  any  fuch  cafe  had  been  moved  in  their  court ;  and 
faid,  they  did  not  remember  any  fuch  to  be  there  moved, 
it  paflcd  j?/^//f»f/tf.  And  they  all  held,  that  an  aftion  i 
cale  lies  not  for  a  commoner  ;  but  he  may  kill  them,  for  n< 
any  property  in  tliem.  Wherefore  die  judgment  was  a: 
reverfed. 

Ca««^i»  Bull  a^alnfi  Wyatt. 

Liwyonalcafe  T7JECTMENT  for  a  garden  in  Brljhh    Upon  a  fpecia 

for  life  .1  </iV  </«.  ^-^  thc  cafe  was,  One  Reignald  z\\^  his  wife,  being  feifed 

T  **h^hl'i  ff**  '^'^'^^  ofliis  wife,  by  indenture  and  with  letter  of  attorney 

cnic^and  pay*  ^^^'^^Y*  ^^^^  that  garden,  HABENDUM  a  die  datus  (a)y  for  li 

ihe  rem  it  will    leflec,  rendering  6s.  gd.  per  annufni  and  the  attorney  ma< 

not  purge  the      the  fame  day,  fecundum  formam  charge.     The  leflec  enters 

dijft'xjin^  and      the  rent;  which  was  always  received.     The  wife  dies: 

-A*!*,!"™  1?"  without  entry,  fufFers  a  common  recovery,  to  the  ufe  of  tl 
nant  at  will.  ,^      ,^^        '      n-  xt'i      t  1  •  "^  ■ 

Ante,  94. 304.   ^*'*'      ^  "c  queltion  was,    whether  this  were  a  good  r< 

Co.  Lir.  217.  a.  RoLLE,/or  the  plaintiff'^  argued,  that  the  leafe  was  void, 
ft.R0i1.Rep.109.  livery  the  fame  day  it  bears  date  is  void,  to  make  it  a  go 
«'28^S6^V6V*  — ^^"^  fohgld  AX-L  THE  CouRT,  and  would  not  admit 

Cro.'j;.c.'i537    argucd. 

i,Roil.Rcp.229-  Secondly,  Admitting  it  to  be  a  void  livery,  vet  he  1: 
ia\  lev  9.  entering  and  paying  his  rent  he  is  but  tenant  at  will ;  as 
iioid  Ra7^  84^*  ^<^^'^^g  without  iivcry  is  tenant  at  will  to  thc  feoffor:  and  1: 
124?,  be  a  diilcifor  without  an  intent  in  him  to  make  a  diflci 

Saik.  ;i3.  without  thc  intent  of  thc  Iclfor  to  have  it  to  be  a  difleitin 
Povvcl  ou  Pow.  i ;  aGcountcd  in  law  but  as  a  tenant  at  will :  and  for  proc 
%os'^^Vy'-^%.  ^^^'  relied  upon  28.  .-///.  11.  and  i.  Edw.  3.  AJf.  7.  and  tl 
.-;.  c:cnu'  L;;^.*  Efifier  Tcm,  of  BlundaiSif^  Baii^by  4.  O.  73.  II.  Hen.  4.  pi 
^/«.  9.  lien.  6.  /'/.a,  7. 

T 
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Thirdly,  Admitting  it  was  a  dijfctfin^  yet  fuffcring  a  recovery,  A  common  re- 
he  and  all  under  him  are  eftoppfd  to  lay  he  was  not  tenant  of  the  ^^"^V^ y^^'^^V^^ 
freehold  ;  wherefore  the  recovery  is  good.— The  Ccurt  inclined  /ifc  o?Thc **^ 
totliat  opinion  :  but  becaufe  there  were  none  of  the  defendant's  wiie'.*  j^ikI  ba-» 
part  in  court,  no  judgment  was  then  given  5  but  ruled,  that  ifcauf:  them  and  their 
were  not  Ihewn,  &c.  judgment  ihould  be  entered  for  the  plaintiff.   *>«"•• 
i.Rol).  Abr.  865.     Raym.  323.    SccCom.  Di£>  ••  Chancer)/'  (4.  f.  4.)  Co.  Lit.  35a.      1.  Burr.  79. 
^^*»»  53'  "*'''^  (»7;- 

rroiife*s  Cafe.  Cas*  1 2. 

pROUSE,  an  attorney  of  the  king's  bench,  was  clcftcd  tithing-  Aw  attorney z^x\» 
^  man  of  Taunton  \  in  which  town  a  cuftom  is  pietendcd  to  be,  n^t  ^c  obiij^ed 
hat  every  one  fliall  be  a  conftabic  or  a  tithingman  according  to  fice'^oniihing- 
hcir  feveral  houfcsj  and  he  having  purchafcd  two  houfcs  in  the  nanjandacuf-/ 
arac  town,  was,  in  a  leet  tliere  held,  eleftcd   tithingman  :  and  ««>«"  that  all 
bcreupon  he  brouglit  a  writ  of  privilege  to  be  difcharged,  bccaufc  ^'/^'"fchoMcrs 
ic  is  to  be  attendant  in  this  court.     Bur  thejuflices  of  peace  would  fJnVorcon! 
ot  allow  thercot^  but  delircd  the  Juiliccs  of  affife  to  diredl  whether  itabieortithing- 
t  ihould  be  allowed  ;  who  v.ould  not  meddle  therewith,  but  or-    «^   by  turns, 
crcd  it  (hould  be  moved  in  this  court.  -.coidmgtajh^ 

--.  ;  ,,',...  ,      fitujiion  of  their 

Maynard  thereupon  now  moved,  that  this  writ  is  not  to  be  houfci,  is  bad. 

(lowed  :  for  although  in  truth  attorneys  and  clerks  of  the  court  Poft.  585. 
ave  fuch  a  privilege  to  be  difcharged  when  they  are  generally  ^oy,  112. 
Icftcd,  becaafc  their  attendance  being  required  here,  they  Ihall  March.  30. 
ot  be  compelled  to  attend  fuch   an  office  ;  yet  when  there  is  a  2  K.eb.309.477, 
Hxial  cuftom,  that  they  (hall  bcelcftcd  in  courfe  according  to  the  ^^^'  57^' 
tuation  of  their  houfcs,  that  cuftom  ought  to  prevail  againll  fuch  ^*  j^V  26?.'** 
rivilege  ;  for  otherwifc  one  attorney  may  purchafe  niTiny  of  the  i.  sid.  355! 
oufes  in  the  town,  and  then  there  fliall  not  be  fufEcient  perfons  i.Bi.Kcp.636, 
)  do  the  fervicc  ;  as  in  truth  in  this  cafe,  he  hath  purchafcd  feven  ^Bi.ficp.  1113. 
oufes  in  the  faid  vill :  wherefore  he  ought  to  bechaj-gcd.  ^trangc,  943. 

But  ALL  THE  Court  held,  that  it  cannot  be  a  good  cuftom  ;  4-  ««rr.  2111. 
;rthcn  a,  woman  being  an  inhabitant  in  one  of  the  faid  houfcs,  ^^"?l-  s^s. 
:  may  come  to  her  courfe  to  beconftable,  which  the  law  will  not  *^ '^""™  *^<^P« 
crmit ;  fo  this  cuftom  pretended  cannot  hold  place  againft  a  pcrfon  2.  iLwk.  P.  Q. 
rho  is  by  his  office  to  be  attendant  Uere.     \V' hereupon  it  was  or-  s:;. 
cred  that  h^  fliould  be  difcharged* 


Stevcnfon's  Cafe.  Casi  13. 

5JTEVENS0N  l^eing  in  execution  for  a  debt  to  the  king  ad-  A  pcrfon  in cxe- 
^  judged  againft  him  in  tlie  exchequer,  was  condemned  in  this  cuvionforatiebt 
»urt  in  debt  by  a  judgnicnt.  and  was  brought  to  the  bar  by  hahcai  ^^  ^\\^^^^^ 
wrfus  to  be  charged  in  execution  for  this  debt  alfo.  chargcd°in*lxe- 

BiNG,  Serjeant^  now^  moved,  that  he  ought  not  to  be  charged  in  cunon  at  th« 

occution  here,  becaufe  he  is  in  execution  at  the  king's  fuit ;  for  ^"'^  ""^  \^'^'' 

*  •  .1.1  ».  f  ,,  T^i  f'f^on  pc»ton»fX'- 
Itisappomted  by  the  25.  hdw.  3.  c.  19.  ''  That  a  common  per-  ccpihVhavca 

*  fon  ihall  not  have  execution  againft  the  king's  debtqr,  until  he  writ  of  piotcc,. 

*  makes  agreement  for  the  king's  debt,  and  then  he  ftiall  have  his  tion. 
'debtor  in  execution,  and  detain  him  until  he  hath  made  fatis-  a. Irni.  3a. 
»  fiiAion  of  the  debt  due  to  himfelf,  as  alfo  of  the  debt  which  he  ^•»^b.  290. 
•paid  for  him  to  the  king."— The  wholb  Court  was  of  that  "r^|j*^,^, 

IJfOry  67.  Bonb.  8.  42.  3.  Mod.  236.  Co.  Lit.  131.  Cro.  Jac,  477.  Hob.  115.  Cro,  Eliz.  16^, 
,  Show.  65.    P9fktr^  260,  Jenkins'  Ctntures,  213.    4.  Term  Rep.  316. 

f»Q.?A«,  '     Cc  opinion; 
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Steviwsow'i  opinion  :  but  forafmuch  as  he  had  not  a  writ  of  protefkioD^  Ttit 
c*»"-       Court  rcfolved,  that  he  is.  put  of  the  ilatute  >   and  thereupon 
•.  Conn.  Dig.     awarded,  that  he  iliould  be  in  execution  as  well  for  the  party  as  for 
^48.  the  kiner. 

3.Bl.Com.28o.  ^  e  «      • 

'  Sec  33.  Hen.  8.  c.  39. 

Case  14.  GrifFyth's  Cafe. 

Arccosoia-inc©  CCIRE  FACIAS  againft  Griffyth  uppn  a  recqgnizauce  for  the 
gardtrci  pacim   ^  peace  takcii  9th  May 9  9.  Car*  i, 

^     '  The  First  Exception  taken  by  Grimston  was,  Becaufc 

486    %^  ^'      ^^^  recognizance  was  garderet  pacem^  whereas  it  ought  to  have  been 
'     ''  confervaretpacem, — Sed  non  allocatur  :  for  fo  arc  many  of  the  prccfr 

dents  J  and  it  is  as  well  as  confcrvarct  pacem. 

AfitrtfncimtoTi      SECONDLY,  The  Tccognizance  is,  that  he  Ihall  appear  at  the 

a  rccognizarcc    next  general  quarter  feffions  for  the  faid  county,  and  in  the  intc- 

,  of  the  licacc,      nm  gardera  Ic  peace.     And  it  was  s^lledged,  that  after  the  rccogiui 

breach  after  the  ^'^"^^  taken,  and  before  the  next  general  quarter  feffions,  m. 

date  cf  the-       ^^Qth  Juncy  9.  Car.  i.  he  aflaultcd  one  Such,  and  beat  hiiti,  ani 

cognizance,  f»    fo  brake  the  pc^ce.     The  exception  was,  Becauft  he  did  not  flicw. 

V^'  the  day  of  the  next  feffions. — And  /  was  of  opinion,  that  fortfiii 

caufc  It  was   ill ;  for  he  ought  to  afcertain  the  Court  when  the 

next  feffions  was,  and  fo  that  the  t)rcach  of  the  peace  was  bcfort 

the  faid  quarter  feflions. — But  Richardson,  Jones,  and  Berv 

LEY  held,  the  allegation,  that  the  brcacii  was  after  the  date  of  th 

recognisance,  and   before  the.   next  feffions,  fuffi^ed.     But  tlie| 

would  advife  until  the  next  T^rm. 


HiUri-J 


\jujlices. 
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o.  Car.  I.    In  the  King's  Berxh. 

Thomas  Richard fon,  Krit.  Chief  "^uJlicCf 

William  Jones,  Knt, 
'  George  Croke,  Knt. 
•  Robert  Berkley,  Knt. 

John  Banks,  Knt.  Attorney  General. 
•Edward  Littleton,  Knt.  Solid  tor  General, 

■  "  ■ »— — — BWI1I1      I  

Nctter  againft  Percivall  Brett.  Casei. 

Michaelmas  Term,  \o.  Car.  i.   Roll  I'^z. 
rilBITlON  being  granted  to  flgy  a  fuit  for  the  probate  Confuim;on 
I  teftaraent  concerning  land  and  goods,  wherein  the  land  awarded  i»jAto 
5  charged  with  a  condition  in  part  for  payipent  of  certain  Y'^'T^T^^^^ 
t  was  prayed  to  have  aconfultation.  where'ihc7«»iij 

and  Berkley,  Jujiices^  agreed,  that  they   fhould  have  ^f*  «^*'^«* 

ation.  bccaufe  the  probate  of  teftaments  properly  appcr-  ^^'^^'W")®"* 
i-  •  •       1  -.II  t    .  ^     ^x.  J     ^^        of  certain  lega- 

le ipiritual  court,  and  the  probate  or  non-probate  cannot  cic$. 

ejudice  to  the  heir,  nor  to  him  who  claims  the  land  by  Ante,  115. 165* 

;  and  an  inconvenience  would  enfue,  if  there  fhould  not  ?<>'*•  39^» 

Date  concerning  the  perfonal  eftate,   that  the  executors  jone?,  355. 

t  have  any  ^ftions  for  debts,  nor  difpofe  of  the  goods.  2.R0IJ.  Ab,3T. 

?forc  JON^s  faid,  he  had  fcen  th^  record  of  The  Marquis  53S- 

Cter'sCafe  (^),  whpre  the  will  being  for  land  and  goods,  ^'?:^^*' 

on  was  granted  generally.  Hard,  i^^ 

loubted  thereof,  becaufe  the  Ij^nd  is   the  principal,  andCowp.4i4, 

no  authority  tp  meddle  with  any  will  concerning  land  ; 

might  be  an  inconvenience,  if  the  will  there  Ihould  be 

iced  or  difcouiitenanced  conccrnhig  the  land.    And  be- 

e  was  a  prohibition  granted,  I  was  of  opinion,  the  par- 

to  purfuc  the  pfual  courfe,  which  is,  that  the  defendant 

pear,  and  the  plaintiff  declare  ;  and  then  upon  demurrer 

:)c  adjudged,  and  not  ypon  ^  fnotion. 

E  OTHER   TWO    JuSTlCES   (RlfTH ARDSON,    Chief  Juftice^ 

and  abfent)  gave  a  rule,   that   if  other  matter  were  not 
c.  confultation  fhould  be  awarded  (^), 

23.  argument  by  the  Judges  feriatim^  a  con- 

f(^'as  moved  again  ;  and,  after     fukation  was  aw^^d.     Ppil.  3^$, 

Gymlett  againft  Sands.  Cash, 

Trinity  Term,  8.  Car,  i.     Roil  6jZ. 
'\fENT  of  a  leafe  of  Hugh  Bofcavele.     By  a  fpccial  vcrdift  ^^ » ''^^'^  ^/^ 
{  found,  that  Humphry  Martin  was  feifed  in  fee,  and  had  *f~heT(^'hoU 

Mu  fin  by  Hehell  his  wife,  who  by  indenture,  in  confi-  tenant  for  life 
>f  love  to  his  faid  wife,  and  to  "John  their  fon  and  hcirap-  with  VimaiAder 

id  to  fettle  the  land  upon  him  and  his  heirs,  enfeoffed '^^•***«''*^)*^ 

warranty  to  the 
thjt  3.  Is  hi5  only  fon  by  fuch  a  wffe,  without  linding  that  he  is  hnr  to  the  feoffor,  the  war- 
K  defcend  to  bar  ^/s  remainder  \  for  he  iba|l  noC  be  U)CexKl€^beir|  as  his  father  mtgbl  have  am 
i(onperwife.    Sfil  fU4^e. 

C  c  ^  ^.  B. 
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Ctmt  w-»'T     J.  D.  and  others  to  the  ufc  of  himfclf  for  life,  without  imp 

a^ain/i        mtnt  of  waftc ;  and  after  to  his  wife  for  her  life ;  and  after  i 

^''•'**        ufc  of  the  faid  John  Afartin  and  the  heirs  males  of  I14S  body 

T.Ron.Ab.856.  niainder  to  his  right  heirs.     Afterwards  the  faid  Humfhry, 

».Roli.  \b.4is.  ^^  j^j.^ ,    \nkoStd  John  Smith  by  indenture,  with  warranty  a 

»?L»o.'*jio.     allpcrfons;  and  afterwards,   in  the  6.  Car.  i.  died.     Hek 

j'Le^.,23.215.  wife  enters.     John  the  fon  enters   upon    John  Smithy  an 

fcoffed  BofcaveU  the  IcUbr  with  warranty.  Jckn  Smitbcnttrs 

Bojcavele  the  leflbr  enters,  and  makes  the  leafe  In  the  decla 

mentioned ;  the  defendant*  as  ferv^ant  to  John  Smithy  entc 

oufls  l^im.   They  found  that  the  faid  Hebell  was  yet  aiiv^ .  Et 

totam  materianty  \ic. 

€#wp.  8*6.  RoLLt  hereupon  argued^ir  the  plaintiffs  First,  Thatth< 

I.  TdoiRep.     of  the  plaintiff  hath  gopd  title,  for  he  claims  by  the  wife  a 

»4»-  fon,  which  fon  hath  good  title  to  the  remainder  clearly ;  a 

*?.^*^  ^*^'    "^^^^  *^^^'^  *  5^°^  ^^^^^  for  her  life  ;  and  they  had  a  good 
^  enter  and  enfeoff  the  lefTor  of  the  plaintiff)  unlcfs  it  were  by 

of  this  MTarranty  :  aad  it  is  not  found,  that  theyiw  is  heir 
warranty  of  the  father's  ;  for  although  it  be  found,  that  t 
Humphry  had  iflue  by  the  faid  Hekell  his  wife  the  faid  John 
maindcf,  unicum  filium  fuum^  yet  it  is  not  found  that  he  is  he 
it  may  be  tliar  he  had  other  elder  fons  by  a  former  venter  ;  2 
Court  will  not  intend  a  warrai^ty  by  fuppoiition. 
If  hofbandind       SECONDLY,  This  feoffment  by  tlie  wife  joining  with  Job 
wife  are  feifed    y^^^)^  ^ht  remainder,  is  no  forfeiture,  without  finding  that  i 
to"^th^fon  notice  of  the  feoffment  and  warranty:  for  as    in  Mallory 
in  tail  with  a     bargainee  by  deed  inrolled  (hall  not  enter  upon  the  leflce  fo 
f«cexpcaant,     payment  or  the  rent,  unlcfs  it  were  {ht^v\  that  he  h^  notic( 
•ndtbehafband  fo  g.  Co*  92.  a.  Francis'  Cafe. 

ment  wiihwaf-      Maynard  to  the  Q.o\\tX2x^y  for  the  defend^nU  F1R5T.  F 

ranty,and  die,   bc  intended  hcir  rather  than  otherwife  in  a  fpeci^l  verdid^I 

and  ^ftcrwan's   jj  jj  found  that  he  had  him  unicum  filium  fuum  ;  and'  it  fhalJ 

the  wife  and  the  jj^^^^ded  there  were  more  fons  without  (hewing, 
lonjoininanne,  o 

It  is  a  forfeiture      SECONDLY,  That  it  is  a  forfeiture;  foV  (he  ought  to  hav 
of  her  cftate  for  notice  at  her  peril  when  none  is  bound  to  give  notice,  as  he 
flie'did**no^       is  bound :  and  tlipre  is  a  difference  betwixt  a  condition  a 
know  of  the     voluntary  aft  of  tlie  feofTment,  whiph  is  a  forfeiture, 
varranty.  JoNFS  and  BERKLEY,  Juftices^  afterwards  delivered  the 

"  ^'  **  '^°  pions,  that  this  warranty  is  no  bar,  bccaufe  it  is  not  found 
Co  i;t  b  ^^^^  heir;  and  the  ratlicr  it  (hall  be  intended  that  he  is  n 
*c».3.  *  ^  becaufc  it  is  a  collateral  warranty,  which  is  not  to  be  favour 
i.Koii.Ab856.  and  it  mj^y  f)c  that  he  had  cldpr  fq^is  by  a^othpr  venier ;  c 
I.  Co.  76.  b.     might  tc  an  attainder. 

I.  LeIn*4o!  B"^  ^  l^^*'^  ^^^^  contrary,   that  the  vcrdift  in  this  point 

Styles,  192.  enough,  and  found  him  hcir ;  for  it  is  found  that  the  im 
pou^  53.  calls  h'\n}f/i»m  ct  hiPrcdem  fuum  afparjcntem ;  and  a  plurality 
fhall  not  be  intended :  and  in  a  Ipccial  vertlift  in^endmer 
ccthjcfpccially  as  thi^  cafe  is ;  bepaufe  if  he  be  not  heir,  thci 
colour  to  have  a  fpecial  verdidt.  5.  Co-  97.  Goodale's  Cafe^  \ 
vcrdift  (liall  be  taken  by  intendment. 

(«)  See  4.  Ann.  c.  i§.  f.  sx.      Ante,  p^^e  369.  imnfUit, 
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^  FokTHB  SECOND  POINT  thcy  all  refolved,  that  if  the  warranty  Gymutt 
had  been  wcU  found,  it  were  Apparent  that  the  cflatc  of  the  fon  jf ''^f. 
was  bound,  and  her  joining. in  a  feoffment  with  the  fon  is  a  for- 
feiture, as  if  mchaii  joined  with  a  ftringcr  who  had  nothing  to  do 
therewith  ;  and  that  fhe  at  her  peril  ought  to  take  notice  of  the 
faid  feoffment,  becatile  the  delivery  is  a  public  and  notorious  aft, 
SndthcfcofTmfent  is  a  forfeiture  at  the  common  law ;  and  it  is  not 
like  a  condition,  which  is  taken  ftriftlv  :  and  fhe  ought  at  her 
i)cril  to  take  notice  of  this  aft  upon  the  land,  none  being  bound  to 
feivcher  notice.  Wherefore  as  to  this  point  thcy  all  agreed  j  but 
upon  the  firft  pjoint  thcy  would  advife. 

Memorandum.  **  ^* 

[JPON  the  4th  of  Ffbruary,  lo.  Car.  i.  J.  D.  i6n>  about  the  ^'1,"^""''% 
^  hour  of  eleven  in  the  forenoon,  Sir  Thomas  Richardson,  ,s  ^ ^cco^id'hy 
Kmgit^   Chief  Juftice  of  the  King's  Bench»  died  at  his  houfe  in  jowEi. 
"Chancery-lane:  and  all  the  writs  which  were  fcaled  that  day  bare 
^?/ Thomas  Richardson  ;  and  all  thofe  which  were  (ealtd  the 
icxt  day  bare  iefie  Willfam  JoWes,  he  being  fecdnd  Juftice  of 
be  King's  Bench  (/i); 

,«)  »•  Hawk.  p.  C,  ch.  17.  A  8» 

Meilde  againfi  Thurman.  Cair^ 

PROHIBITION  was  prayed  upon  fuggcftion  of  this  cuftotn>  Bycuf»oin,tare» 
^  That  for  tares  cut  or  mo\vh  before  thcy  arc  ripe,  and  given  to  *"**|f' *f,"^''* 
ilough' cattle,  tithes  ought  not  to  be  paid:  and  upon  another  cuf-  forthcpuJLJf^ 
om,  for  headlands  Town  with  corn  ufed  to  be  ted  with  plough*  offcdJin<catd« 
rattle,  or  mowed  and  cut  for  that  purpofe,  that  the  owners  fhall  of  th^  plough, 
)c  dilchargcd  of  tithes.— And  upon  this  fuggeftion,  grounded '""^  *^ '***"'P^ 
apon  Tpecial  cuftoms,  the  Court  granted  a  prohibition.  p^  *"^"' 

(.  C.  Jores,  357.      I.  Roll.  Ahr.  646.      2.  Leon.  27.      Buob,  179.      1.  Mod.  4^8.  LoiH  R4/.  a43« 
\*  Com,  Dig.  94.      Dougl.  204. 

Dymmock  againji  Fa\Vcett.  <^ase  5. 

MichaelmaiTerm,   to.  Car,  i.  Ro/I  ij^S» 
A  tl'ION  FOR  WORDS.    For  that  he  faid  of  tht  plaintifFand  "  Ti>«u  art  • 
""  t9  the  plaintiff,  being  of  good  fame,  (and  one  who  had  fcrvcd  \[  ^^O'^^'cn  and 
iscaptain  in  the  wars,  hiec  vetca  in  London^  ••  T}jcu  art  a  pimp  \''  ♦.  pimT^"*rc 
iTCrring,  that  in  London  that  word  was  known  to  be  intended  wordi  vei y nan- 
^^ahawd:**  and  further  faid,  th^t  he  was  **  a  common  pimp,  and  derous,  but  not 
••  notorious ;  which  he  would  juftify.'^     A  verdift  was  found  for  *^*»0RaHip,  un* 

the  plaintiff.  Icfs  accompa- 

*^  ^  nied  by  fomd 

Littleton,  the  Klng^s  Solicitor^  moved  in  arreft  of  judgment,  fpcciai  damage. 
ft^t  thcfc  words  are  not  aftionable ;  for  it  is  a  mere  fpiritual  flan-  ^"'*»  ^^9'^^^• 
4cr,  as  "  whdrey'^  or  **  heretick^^'  and  punilhable  jn  the  fpiritual  ^^^^^ 
jinit,  and  not  at  the  common  law.    And  he  faid,  that  divers  times  ^^\       \ 
Aits  have  been  in  the  fpiritual  court  for  fuch  words,  and  prohibi-  /VSi^^h,*;, 
:^sprayedandnevergranted;i;/V/^  Year-Book  2.T,Hcn.%.pLiJ^,\  1.  fij\i^ 
iwto  fay  that  **  he  keeps  a  bawdy-houfe/*  is  prefentable  in  the  t.  Mod.  41. 
fcet,  and  punilhable  at  the  common  law.  JJ°p^»  '®* 

Ward  I  centra  \  Bccaufc  it  is  fpoken  of  one  of  an  lionourable  1.  Cmn.  di^ 
Ftofeffion,  «r»«-  a  foldiefi  and  trenches  to  bis  difttputation  to  be  ^93* 

^^3  taxed  ^^l^': 
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Dymmock      taxed  with  fuch  a  bafc  offence.     And  he  faid,   that  fuch  c 
"T^'^'^fi        have  been  divers  times  punilhcd  in  London  by  corporal  punit 

But  it  wa*?  anfwered,  that  was  by  cuftom;  and  there  the 
one  whore  is  aftionablc. 

Jones,  JiJUcc,  held,  that  the  aftion  lay  notv 
U'eall  agreed,  tliat  the  expofition  and  averment,  that "/ 
known  to  be  a  name  for  '*  a  common  pandar^^  is  godd. 

Berkley  and  /agreed,  that  the  words  are  very  flandero 
more  than  if  he  had  called  him  *'  adulterer ^^  or  *•  whzrtm 
for  this  is  an  infamous  offence,  to  be  a  folicitor  for  otliers  i 
bafe  oiliccs :  and  it  tends  to  the  breach  of  the  peace  to  ufc 
coui  fe  of  life ;  and  he  may  be  indiftedaiid  punifhed  for  it  corp 

Wherefore,  by  the  affent  of  Joni.s,  rule  was  given,  that  ju 
(hould  be  entered.  But  aften\ard,  in  Michaelmas  Tcrrr^  ii. 
it  was  moved  again ;  and  Jones  holdinghis  firil opiaioni  I 
STON  agreeing  with  him,  the  judgment  was  ilaycd. 

Ca5  6.  Nichols  againjl  Walker  and  Carter. 

Trinity  Term,  lO.  Car,  i.    RoU  22  2, 

Ap^rfh hyre-  T" RESPASS  for  entering  into  his  houfe  in  Tottridge^  and 
putation  at  tnd  *  a  fowling-piecc  and  other  goods.  Upon  not  guilty,  a 
before  themak-  vcrdift  was  found. 

c.a.fliaiiiiuin!      Carter  waS  churchwarden  of  the  parifh  of  Hatfci/dj  and 

tain  its  own       was  overfeer  of  the  poor  of  the  pariAi  of  Hat  fetid ;  and  on  t 

poor,  and  not    o(  J^ovcmbcr  1632,  a  rate  was  made  by  the  inhabitants  of  j 

be  rateable  to    ^^^  relief  of  the  poor  of  that  parifh,  according  to  the  ftatute 

^4rilh,  in  which  plauUifr  was  an  mhabitant  jn  Tottnd^e^  not  having  any  1; 

iiwaNoiiginaily  Hatfeild^  but  having  lands  in  Tottridge^  and  was  rated  by  t 

»  vili.  rate  at  twelvcpence  the  month  towards  the   relief  of  the 

Hard.       •      Hatfc'tld,     The  rate, upon  the  20th  April  1632,  was  allowed 

2.  Sjik.  501.     julliccs  of  the  peace  of  the  faid  county,  whereof  one  was 

And  fee  Mr.     qn^rum^  according  to  the  ftatute  :  and  they  demanded  this 

'^J'Zl\Y^^   the  plaintiff,   and   he  refufed  to  pay  ;  wherefore,    by  war 

Uwk,  paRc64.  ^^*rec  julliccs  of  the  peace  to   levy  that  fum  upon  his  goc 

lo  page  74.        chattels,  they,  by  virtue  thereof,  diftrained  thoie  goods,  ai 

4.  Term  Rep.    tJ^em  for  twenty  (hillings,  and  offered  tlie  refidue  to  the  pi 

*^^*  And  they  found,  that  anciently  the  village  o{  Tottridge  was 

of  the  parifh  oi  Hatfdld :  that  there  was  not  any  legal  aft  t 

the  faid  vtll  from  the  panjh  of  Hatfcild :  that  modo  et  ante 

cujus^  Isfc.  the  tithes  of  JoHrifl^c  were  paid  to  the  parfon  of /il 

that  tlie  parfon  of  HatfcUd  uled  always  to  find  a  curate  at  7ii 

that  there  is  no  parfon  at  Tottridge :  that  for  threefcore  ves 

and  more,  and  at  the  time  of  the  making  of  the  ftatute  0^4 

C.  2.   for  relief  of  the  poor,  etfemper  cxhide  ufque  hunc  diem 

villa  dc  Tottridge  communiter  reputata  fuit  ejji  parochiat 

per  totum  idem  tempus  cOKjlabularios^  gardianos  ecclefia^  etfupri 

faupcrum  difiit  viitiff  ^^'ToTTRlDGE  habere  confueverunt  t 

tioucm  inhahilantium  ibidem  :  that  for  all  the  faid  time  rates, 

ments,  and  levies,  have  been  made  there  by  them  for  the  n 

the  poor  o{  Tcttridgc  \  which  fates,  during  all  the  faid  time 

been  ufed  to  be   levied  by  their  proper  officers  for  iclief 

J)oor  there,  witiiout  any  paying  to  tlic  poor  of  Hatfcild^  or  j 
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ill  any  afleffmeiit  with  the  town  of  HatfcU'd :  that  the  cliurch  of      Nxchou 
Tmi'we^  during  all  that  time,  have  had  all  parochial  rights  ;  and        *»f'"V 
that  the  inhabitants  of  TottriJj^c  have  not  uled  all  tlVat  time  to  con-   ^clRxr/. 
tribute  to  the  reparation  of  the  church  of  HctfcUd,  but  to  the  re- 
paration of  their  own  proper  church  and  chapel  only.     Et  JiJ]q:cr 
Warn  materiam^  ks^c. 

After  argument  at  the  "bar  by  Brian,  for  the  flalnuf^^  and  by 
Atkins, yi?r  the  defendant^ 

The  Court  refolvcd,  thnt  judgment  ought  to  be  given  for  the  Hob»  67. 
plaintiff:  for  Tottridge  being  a  punjh  in  reputation  fo  long  before 
and  after  the  ftatute,  and  at  the  time  of  the  flatute  made,  it  fhall  Ante,  931 
tlot  be  now  for  tbis  purpofe  charged  by  liatfciLl  \  but  it  (hall  be 
charged  by  itfelf,  and  for  their  poor  only  :  and  they  relied  upon 
the  judgment  given  in  the  cafe  of  Hilton  v,  Pawk[a). 

Atkins  then  moved,  although  it  fhould  be  allowed  that  the  in-  A  warrant  to 
habitants  of  Tottnd'e  be  not  chargeable  with  thcfe  rates,  yet  upon  rfi'iram  for  a 
this  vcrdift  the  defendants  are  not  guilty,  becaufc  they  did  it  by  P«»**'»'"»rcrnad« 
ivarrant  from  the  juftices  of  peace  ;  fo  they  did  it  as  officers,  and  of  >f.Vn  in^* 
therefore  tmcMidhlc.-^  Sed  ti on  allocatur :  for  the  rate  being  unduly  habitant  of  J?, 
taxed,  the  warrant  t)f  the  juftices  of  peace  for  the  levying  thereof  will  notiuftify 
nrill  notexcufc :  and  it  \t  not  like  where  an  officer  makes  an  arreft  ^'^^ o^^cer  who 
by  warrant  out  of  the  king's  court ;  which  if  it  be  error  the  officer  '^rl^^JiTf^  ^bT 
rauft  not  contradift,  bccaufe  the  Court  hath  general  jurifdiftion  :  unduiy'taxed, 
but  here  the  juftices  of  the  peace  have  but  a  particular  jurifdiil^^tion,  Po.'>.(k)2. 
to  make  \varrant  to  relieve  rates  well  afleflcd.     Whereupon  it  was  „    . 
.djodged  for  the  plaintiff.  ,„,,  ,%"-•*;«; 

:vth.346.     F.N.B.  81.     10.C0.76.     2.  Bl.  Rep.  ii4i.^Salk,  700.  i.Wilf.  153.    «•  Wilf.  105.  334, 
|.Com.  Digt.  491.     2.  Hawk.  P.  C.63.     Mr.  ConA^s  edit,  of  Botfi  Poor  Lawg,  vol.  i.  p.  201. 

Netter  againft  Percivall  Brett.  Case  7. 

Fide  Jnte,  391. 
THIS  Cafe  was   argued  by  the  Juftices  feriatim, — Jokes  and  A  wUi  of  per- 
•*'    Berkley  agreed,  that  confultation  fliould  be  granted  to  prove  ^*^"»^ 'ff'^<^«  "A 
Ihe  will,  bccaufe  it  is  one  entire  will,  although  it  be  made  as  fe-  ^^l.  'l.^?^^*! 

I       -11         r        1         1       /^   n  I     1  •         -11      *^  •         f  •  1      in  the  fpirirual 

vcral  wills :  tor  that  he  nrit  made  his  will  concerning  his  goods,  ccurtj  a  win 
•nd  makes  the  defendant  his  executor,  and  appoints  therein  divers    fM'cem.n    Wr 
legacies)  and  after  in  the  fame  paper,  leaving  the  fpace  of  a  line  f^^jroc^/j,  if  it 
toid,  he  writes  in  this  manner,  '*  That  if  his  perfonal  eftate  ftiall  i--^ ''!/w,f  ^' 
'^not  fuiiice  to  fatisfy  his  legacies  and  debts,  he  appoints  part  of  Jo  bVprtied  *^ 
''the  profits  of  the  land  to  his  executors  for  a  time:"  and  in  the  ricr©;  .^\viiiof 
Qonclufion  of  tlie  will,  **  In  WITNEs^  whereof,  to  this  my  will  I  ^"^'s  only  may 
"have  put  my  hand  and  feal;'*  and  thereto  fubfcribed  his  name  ^« P'^^  <i  thcrci 
VsA  put  his  fcal :  fo  it  appears  to  be  all  one  entire  will.  wltuToT^i^h 

And  therefore  Berkley,  Jujiiccy  faid,  that  he  would  infift  upon  Ancc,ix5, 165. 
two  rules  :  First,  That  the  prOo:itc  of  teftamenrs  for  perfonal  ^^'' 
things  appertains  only  and  properly  to  the  fpi ritual  court ;  and  i.  Com.  Dig; 
fcr  Ac    probate  of   fuch    teftamcnts    no  prohibition  lies   {a).  *37. 
SlcoNDLY,  That'  the  probate  of  teftaraents  concerning  la^^ds  |*  ^]JJ^' ^?' '• 
wily,  and  no  goods  contained  therein,  ought  not  to  be  proved  in  199. 5TI.  '^* 
Aefpiritual  court  by  compulfion,   although  they  may  be  proved  rowcionOe- 
4erc ;  and  if  there  be  a  fuit  to  compel  any  to  prove  fuch  teftamcnts  ^»*»^»*  688. 

(«)  9.  Cc.  37«     tq.  Ca.  so;. 

Cc4  \l^ 
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WTTit       iji  the  fpiritual  court,  a  prohibition  lies:  and  commonly  fuchvift 

^g^iinj}       >^|iere  the  lands  ar,c  devifable  by  cuftom,  are  proved  bcrorc  thcot- 

dinary ;  and  therefore  the  Register,  246.  mentions,  that  wi\k 

otiand  in  London  are  iirtt  proved  before  the  ordinary,  and  after  be- 

(rt)  R.  8S.       fore  the  mayor  in  the  hullings  (r/) :  and  in  boroughs  a  dcvii'e  o( 

Co.  Lit.  111.  a.  lands  by  culloni  is  as  a  dcvife  of  chattels,  and  fo  termed  aiidrc- 

Dal^M-'*       putcd.     'J  hen  when  a  will  is  conccrnii-t;  lands  and  goods,  and  ii 

vjXar.i.c",  one  Entire  will  {asthe  cortciufion  of  this  will  makes  it),  andintbi 

will  of  th©  land  isaclaufe,  that  "the  profits  of  the  lands  (hall  b 

**  for  the  performance  of  the  will,"  fo  as  it  is  a  mixed  will,  it  i 

reafon  it  mould  be  proved  entirely  in  the  fpiritual  court,  toeiuM 

the  executor  to  fue  for  debts,  and  to  expedite  the  payment  of  ti 

Icf  acies,  which  otherwife  might  be  longer  delayed :  and  the  pre 

k.  Cc.  13.  b.     bate  of  the  will  for  the  land  Will  not  prejudice  the  heir,  for  it  (ha 

not  be  evidence  at  the  common  law  ;  nor  the  witneflTes  being  thci 

examint'd,   tlieir  examinations  (hall  be  given  in   evidence  at  tl 

common  h\v.     And  he  cited  the  refolution  and  agreement  of  a 

Cr*^.  Jac.  346.   the  Judges  before  tl;e  king,  that  where  a  tellament  is  made  of  An 

Anie  H5.         and  goods  ^  no  p  ohihition  lies  to  ft  op  the  probate  of  the  faid  tcfts 

ment  for  the  goods ;  and  that  in  fuch  cafe  the  teftament  beic 

mixed  of  land  and  goods,  .probate  (hall  be  of  the  entire  will,  ar 

qi.ght  not  to  be  of  parcels.     And  he  likewife  cited  the  cafe  9.  Elt 

Dycr^  264.  that  land  was  deviled  to  be  fold  for  Dayment  of  legacic 

the  land  being  fold,  the  fuit  for  the  money  to  dc  diftributed  m% 

be  in  the  fpifitual  court,  contrary  to  the  opinion  in  4.  W  5.  Phi 

l5f  Afary^  although  it  be  ri(ing  out  of  the  land. 

See-ihpcaf-of        And  JoNES,  JuJIicfy  agreed  wi til  him  in  refpeft  of  the  inconvi 

fifii  V.  Tho'n-    iiience  which  otherwife  might  cnfue,  if  the  probate  of  the  tcftamci 

.ton,a..nj,  166     fQ^  ji^p  gQ^^5  (hould  be  detierred ;  and  tliev  both  held,  that  a  cor 

fultation  (liall  be  awarded.     And  althougli  it  is  here  granted  upo 

motion  without  fpccial  pleading  and  demurrer,  yet  he  faid  it  w; 

good  cnoi  gh  ;  for  anciently  in  this  court  there  were  no  declan 

tions  and  luggcftions  upon  prohibitions,   but  they  were  grant< 

upon  motions.     And  confultations  were  granted  upon  motioi 

witliout  demurrer,  <ns  in  the  common  pleas. 

fi're  >^*c<nty's         But  /  argued  to  the  contrary,  First,  That  the  prohibition 

Cife,  anie,  paje  well  granted,  and  upon  good  grounds  j  and  therefore  a  confute 

f4-  tion  ought  not  to  be  awarded.     Secondly,  If  it(hould  bcawardc 

yet  it  ought  to  be  after  plea  and  demurrer,  fo  as  the  matter  migl 

appear  in  pleading  for  what  caufe  it  is  granted.     To  the  fir$1 

^  that  it  is  well  granted,  bccaufe  the  prohibition,  as  it  is  drawn  an 

granted,  doth  allcdge  that  the  teftament  is  made  of  the  land,  ac 

no  mention  of  the  goods  ;  and  thereby  is  endeavoured  to  make 

•■'  probate  of  this  tellament,  which  concerns  lands  only,   and  fo  t 

draw  into  queftion  lalcum  feodum  \  and  always  in  fuch  cafes  a  pit 

hibition  was  granted.     And  whereas  in  the  Register  it  is  fail 

^  that  the  prpbatc  of  ti-ftaments  in  London  is  firft  before  the  ordinar 

and  then  in  the  huftings,it  was  anfwered,  that  isalledged  to  be  I 

fpccial  cuftom  ;  which  proves,  that  without  fpecial cuftom  it  ou|^ 

not  to  be  proved  there.     And  to  the  refolution  of  the  Jufticc 

that  a  prohibition  fiull  not  be  granted  to  ftop  the  probate  of  a  tr: 

lament  for  goods,  where  it  was  made  for  land  and  goods,  that  dot 

hot  prove  that  a  prohibition  may  not  be  granted  to  ftop  the  pre 

bate  of  a  tcftaaient  for  lands.    And,asrmy  brother  Berkley  iai<i 

teftament 
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Its  of  land  only  fliall  not  be  proved  in  the  fpiritiial  court;      N«tti5» 
rohibition  Ihall  be  granted  if  they  fo  do  :  fo  here,  for  any      « J*'*-'' 
hich  appears  to  the  contrary  ;  and,  as  it  is  fuppofcd  in  the 
tion,  the  Court  as  judges  cannot  take  conufancc  that  it  is  i.^oltAb.jii; 
fc  :  and  although  the  copy  of  the  teftament  be  fticwn  unto 
it  is  in  one  entire  paper,  and  one  fcal,  and  the  other  cir- 
iccs  before  mentioned,  yet  that  is  but  private  information, 
li  we  are  not  to  take  cognizance  as  of  matter  o^  record. 
gentcd  to  the  cafe  in  9.  Eliz.  bat  upon  this  reafon,  Becaufc  i.lioll;\b.9i©i 
I  being  fold  tlie  money  is  perlbnal,  and  aflcts  in  the  hands  ^^^^  *^  *• 
icecutors,  fo  as  it  favours  not  of  the  realty  being  executed,  yy  *^*^^i^  *»  ^V^ 
>i-Y,  I  held,  That  if  confultation  (liould    be  granted,  it   ^  ^  ^^   ^^ 
ot  to  be  in  this  manner,  contrary  to  the  ufual  courfe,  upon    •  ^ 

n,  without  pleading  and  demurrer  ;  and  as  it  is  here  upon 
locutory  fpeech  at  the  bar  only,  the  ground  thereof  not  ap- 
of  record  :  and  inconvenience  would  enfue  if  fuch  courfe 
be  fuffi^red;  for  the  party  might  be  prejudiced,  and  perad- 
erroneoufly,  and  yet  he  fhould  not  have  his  writ  of  error, 
r  this  very  caufe  clivers  precedents  have  been  where  prohi- 
were  granted;  as  in  the  cafe  of  The  Marquis  cf  lf^lnchejier{a)^ 
Lloyd  {b),  IVeftlfi  Cafe  (.<:),  and  /////  v.  Thorhton  (d),  where 
>ition  being  granted,  and  a  trial  had,  whether  it  was  a  good 
d  found  good,  yet  a  confultation  was  granted  only  for  the 

lere  in  this  cafe  a  confultation  was  grajitcd  generally. 

"0.2  J.      (^)  Mich.  38,  Elix.  Roll  355.      (f)  Ante,  94.      (i^)  Anie,  x66. 

Miller  and  Johns  aj^ainjl  Manwaring.  ^*"  *• 

DR  of  a  judgment  in  Ckcfter^  in  an  ejedtment  of  lands  In  Tenamby  the 
con,  of  the  demife  of  Sir  ^atidolfh  Qew,  the  12th  oi  Angujl^  ''^'2\^T'\^% 
I.  where,  upon  a  fpecial  verdift,  it  was  found,  that  hcir^grintfc  tnilt 

Earl  of  Oxford  ZTiA  Elizabeth  h\s  wife,  in  right  of  the  faid  iherle»feto  B, 
th,  were  feifed  in  fee  of  the  manor  of  Blacon^  whereof  the  to  commence 
queflion  is  parcel,  and  had  iKu^Jobn.    Aftei wards  the  faid  [^''J^hld!  w«* 
arl  of  Oxford^  by  indenture  the  loth  oi  February,  27.  Hen.S.  materiAlerafurfj 
manor  to  y/n?7e  Seaton  for  thirty-four  years.     That  Elizabeth  anH  nnothtr 
.  Hen,  8. ;  and  on  the  21ft  March,  31.  Hen,  8.  the  faid  John  *"^c  ©^  f^cr«. 
'  Oxford  d'l^A.    Afterward,  30th  >/y,   35. //^«.  8.  the' faid  ^7;>"^°/^\^ 
le  fon,  then  Earl  of  Oxford,  oy  indenture,  reciting  the  leafe  ,qV-  ihe'ntxt 
Seaton  to  be  dated  loth  February,  28.  Hen,  8.  let  the  faid  heir  gnnti  ano- 
to  Robert  Rochejler,  '*  HABENDUM  after  the  end,  furrender,  tWieafr  of  the 
•rfciture  of  the  faid  leafe  to  Jnne  Seaton  for  thirty  years."  pr""J^"toi;. 
ry  find,  that  after  the  making  of  the  faid  indenture,  the  faid  Jhecnttof  OjT 
•*a8.i^^«.8.*'wcre  rafed  and  altered, and  vnzdt^^zj.Hen.i. ;"  faid  leafcs,  and 
It  afterward,  viz.  26th  March,  35.  Hen,  8.  the  faid  John  Earl  mif-reciting  itic 
ri^  by  indenture  betwixt  him  and  Hamlet  Freer t  (reciting  the  '^*^« '°  ^* '  '•»« 
Anne  Seaton,   lOth  February,  2T.  Hen.  8.)  granted  the  re-  i"e''|^'^^,°^^ 
of  the  faid  manor  and  premifcs  to  the  faid  Hamlet  Freer c^  fc-ndtdio  £. 
BHDUM  the  faid  manor  and  premifes  from  fuch  time  as  the  who  made  a' . 
ihall  revert  and  come  to  the  pofleffion  of  the  faid  earl  or  his  i"fc  ;o  the 
,  by  furrender,  forfeiture,   or  otherwife,  for  fixty  years:*'  ^j^^^"^'^* 

kerward.  in  4.  EU%.  the  faid  John  Earl  of  Oxford  died  feifed,    ^  *  ^^**    ^ 

W.Jone5,354. 
t.  Roll.  Abr,  849.    1.  Roll.  Abr.  to.  44. 

ai\d 
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lAiLiER  tnd   and  the  faid  manor  dcfcendcd  to  his  fon  Edward  EarhfOxj 
Johns        t|,at  ^g  fey  indenture  betwixt  him  and  Gefftry  Merley^  dated 

MakwThing.  7"7'  ^5-  ^^•^'  reciting,  *'  Whereas  John  his  father  by  indci 
c*  joth  7«//y,  35.  i^rw.  8.  demifcd  to  Robert  Rocbefter  the  faid 
*'  or  manor  of  Blacon^  habendum  for  thirty  years,  from  the 
"  determination  of  the  Icafe  made  to  Jnne  Scaton^  dated  ic 

X.  Lcvinz,  134.  «<  bruaryy  27.  i/f/7.  8.  for  twcnty-four  years'*  (iKrhich  is  a  fa 
dial,  for  in  Rochv/tcr's  Icafe  it  is  recited,  tliat  the  leafe  to  //nnt 

,'■  wasdaft:d  lOth  Fehruary^  28.  Hen.  8.)»  **  and  re-granted  tl 

"  to  Hamlet  Ficete  for  fixty  years,  to  begin  after  the  expi 
^  furrcnder,  or  forfeiture  (omitting  the  words  **  9rotherw't) 
**  the  Jeafc  to  ^mie  Seaton^   ihe  laid  Edward  Earl  of  Oxf 
**  liiifed  the  faid  manor  and  fcrm  of  Blacon  to  the  faid  Geffery 
/'HABENDUM  from  thc   cnd  of  the  faid  Icafcs,  for  fifty 
And  if,  &c. 

The  qucftion  ij»,  So  tlie  queftion  was,  Whether  any  of  thefe  leafes  to 
Which  of  thcfc  Frccre  or  Motley  be  good,  and  were  in  tjje  at  the  time  of  tl 
Mfes  are  good  ?  ^ade  by  Sir  Randolph  Crew?  for  Sir  Randolph  &rw  claimed 
hcritance  of  the  manor  from  the  Earl  of  Oxford^  and  Sir  I 
Norris  claimed  the  leafes  from  MorUy  and  Fretre^  and  under  1 
defendant  claimed.  And  judgment  was  given  in  Chcftcr 
plaintiff. 

And  now  error  was  brought  of  this  judgment ;  and  the  c 
ligned  in  point  of  law,  that  judgment  was  given  for  tlie  p) 
where  it  ought  to  have  been  given  for  the  defendant.  And  after 
arguments  at  the  bar  by  Rolle,  and  Mason,  Recorder  of . 
for  the  plaint  jfiw  thc  writ  of  error,  and  Caltiirop  and  Ser 
Uedlev,  ycr //;^  defendant^  it  was  now  this  Term  argued 
Jurticesyev/V?//m  ;  and  all  the  Juflices  agreed,  tliat  thc  judgn 
Chc;ter\\'7.%  well  given,  and  (hould  be  afErmed. 

Ifa  tenant  hy  ^  "^  FIRST  (^^Es TiON  moved  was,  Whether  the  leafc  1 

ih«cuiufym..kc  SfcHon  was  determined  after  the  death  of  John  Earl  of  Oxf 0 
fe  leafe  for  >e»rs  made  it,  wlio  was  feifed  thereof  in  the  right  of  his  wife,  and 
'h^'^r'f ^'  T''  ^^  ^^^^  courtefy,  01  only  determinable  by  the  entry  of  the  hi 
fchfohficiy  dc°fr-  '^  '^  \^txz  only  dctcrmiiiable,  then,  no  entry  of  the  heir  being 
mined  by  his  it  was  continued,  and  the  rcverfion  v»as  in  the  Earl  of  Oxj 
<»eAth  that  no  fon  at  the  time  of  thc  leafe  made  to  Hamlet  Frccre, — But 
acceptarc*  of  poiu,  Upon  thc  firil  argument,  Richardson,  then  living, 
c^'n/ikcu'"^"  ^^^^^^  ^^^^  other  Julliccs,  chat  it  was  determined  and  void 
gf<Kl.  dcatli  of  tl:e  fi.\A  John  then  Earl  of  Oxford^   tenant  by  the  CC 

p  ^  ^  _^  thc  wife  being  dead  before,  and  tlicn  Anne  Seaton  was  but 
tents,  s'c^  '"  ^^  fuffcrance,  and  thc  freeliold  irt  thc  EarlofOxfotd^  and  nc 
Vaigh.  So.  iion  ;  and  for  that  point  over-ruled  it  without  further  argi 
3.Bac.Ab.397,  for  it  is  abfoiutely  determined  by  the  death  of  thc  tenant 
^  k  <?  -courtefy  ;  and  no  acceptance  of  the  rent,  or  confirmation  a 
Cowp.  «o-l°*  ^^^  \^<(^\v^  (an  make  it  have  continuance,  yide  i.Edw.(k 
Dou^I.  50!*  **  ccpiance,'"  19.  a.Co.rj.  the  cafe  of  Harvy  v.  Tb^m^  cited  & 
in  Pdyns  Cafe. 

A  i-afe  to  com-  SECONDLY,  When  the  leafe  to  Rochefter  began  ?— ^And  as 
wtuce  vMtx  ALL  THE  JUSTICES  refolved,  that  it  T^egan  prcfently  at  ti 
*|'^^^^^^"'''-''^'!'jj.'  of  the  fcaling,  bccaufe  there  was  no  fuch  leafe  in  eJH  to  jim 
iMfeftairwcfin  ^^  ^^^^  time  of  the  Icafc  to  Rochefler^  but  determined  threeye 

prefcnilv,  if  the  prior  leafe  was  void  in  law,  Folt.  ^02.'— I.  Roll.  Ab.  849*  Hob.  129.  Co.  I 
ft.  ilic.  Ab.  C63.     3.  Bac  Ab.  417, 
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^»t,  by  the  death  of  the  faid  Earl  of  Oxford ;  and  there  was  no    Mir.tE»  and 
ich  Icafc  made  to  yifwe  Scaion  but  had  other  beginning  and  other        J^^^ 
iding  than   is   recited  ;  and  therefore  it  btf^an  prcfcntly.     Fide  manwIrik*. 
£dw,  6.  Br.  *'  Leajcs^''  62.     6.  Co.  36.  a.   m  the  Bijhop  of  Bath's 
^ ;  PI9W.  Throgmortoii  s  Cafe  j  Co.  Lit.  46,  b.    4*  Co.  74.  a.  Dy.  1 1 6. 
Thirdly,  The  leafe  to  Rocheftcr  being  rafcd  in  a  material  part  a  grant  of  in- 
cr  tlic  fealinn;  and  delivery  thereof,  Whether  that  rafure  be  a  corporwi  hcre- 
ife  to  make  the  leafe  void,  or  if  the  leafe  be  good  notwithftanding  "^^^^^^  'J^^ 
€  rafure?  — And  Jones  and  Berkley,  Juftkes^  held,  that  the  cra*fure imdrin 
:d  is  voided  by  the  rafure,  but  the  leafe  is  good,   and  remains  the  deed  after  ic 


les^  or  grant  of  a  rent-charge,  or  fuch  like,  if  the  deed  be  rafed  furvive. 
or  delivery,  it  determines  the  eftate  and  makes  it  void  ;  but     ^o.  no, 
icn  the  eftate  may  have  cflence  without  a  deed,  tliere  although  Co.  Lit,  225.  •• 
IC  created  by  a  deed,  and  thcdeed  is  after  rafcd  by  the  party  him-  -c8. 333, 
For  a  ftrangcr,  that  fliall  not  deftroy  the  eftate  although'  it  de-  ^^  *^^'z-  ^^^^ 
DVi  the  deed;  wherefore  rafure  here  doth   not  make  the  ^^^(^\'^^^\x^'^^ 
id  and  determine  it.— But  /argued  to  the  contrary  in  this  point,  2.  BuIi^.  247^°" 
It  forafmuch  as  it  is  a  leafe  by  the  deed,  it  is  a  contrafl  by  the  Dyer,  17. 
:d,  and  the  party  himfelf  who  hath  the  intcrcll  bv  the  deed  raling  »•  ^«t-  «85. 
It  deed,  he  determines  the  deed,  and  his  intereft  by  his  voluntary  *5"' ^ 
:,  as  if  he  had  furrendered ;  and  the  contraft  being  by  deed,  he  \\^  co.  "^a. 
ty  not  determine  the  deed  and  the  covenatits,  but  quoad  himfelf  3  Bac.Abr46j. 
doth  deftroy  it,  but  peradventure  fivoad  tlic  lelfor   it  may  liave 
bnce,  if  the  Icflbr  will  ;  bui  this  is  at  his  cleclioii,  and  not  at  the 
Avon  of  the  kflee.     See  for   this  po'nt^    11.  Cg.it,    ^y-  261. 
.  Co.  iff.  in  Doifor  LeyfciUr s  Cafey  7.  Ed^M.  3  57.     14.  Hm,  8.  27, 
•  Brooke  44*  Edw.  3-  42.  {a). 

FouRTliLY,  Whether  the  leafe  to  Hamlet  Frecre  be  good   or  Tenant  'm  fte 
id?  And  that  rcfis  upon  confidcraticn,  whether  the  Icatc  of  the  prams  a  leafe  <£ 
id  by  the  name  of  a  reverfion,  where  he  hath  the  land  in  poflcf-  ^^'  rcvtrfion 
*n  and  bath  no  reverfion  (as  it  is  \{  Seaton'^  leafe  be  determined  prcmifcs'^af- 
&fi,  and  Rochcjur'^  leafe  be  void  by  the  rafure,  or  that  he  be  icr  the  deier- 
it  in  pofleffion  by  virtue  of  the  leafe,  becaufe  it  is  not  found  that  minaiionof  * 
\cbefter  entered  by  virtue  of  the  leafe,  and  fo  cannot  be  an  eftate  **^'*  ^^  ^l^^"" 
mcd  into  a  reverSSon),  be  a  good  leafe  r — And  for  this  point  all  "^;|^^c  by  his  an* 

_  II'*  I  '  \  \      r      r       %  •      cclior ;  the  an. 

IE  JUSTICES  agreed, that  it  is  merely  a  void  leafe;  forthegrantin  ccftor's leafc be- 
e  premifes  is  only  of  a  reverfion,and  it  was  the  intent  of  the  parties  camt  void  by 
pafs  the  revcrfion  only  expeftaut  upon  the  former  leafcs:  and  *»«« <*"'•»;  tWt 
ben  there  is  not  any  reverfion,  it  cannot  pafs  the  land  in  pofltf-  [j,^/"^^*'^^^  ,|^ 
Ml;  for  by  the  name  of  a  reverfion  lands  in  poflcffion  cannot  TO^d'/forrhc 
iff,  but  by  the  name  of  land  a  reverfion  may  well  pafs ;  for  he  leiToJ  being  in 
bo  will  grant  lands  in  poflciHon,  will  rather  grant  them  in  rcver-  fj.ffin^^^^ 
DA}  but  not  fo  e  converfq.     And  although  the  habendum  is  **  to  '••">"  *<> 
l»ve  and  to  hold"  the  land,  that  fhall  not  pafs  the  land  in  pof-  Am^*,,o. 
ffipn»  for  it  is  intended  he  Hiould  liavc  the  lands  fo  returning. 
sd  deeds  are  to  beconftrued,  that  they  ftiall  pafs  things  according  v,\f^,'  j^^*  ^' 
» die  intent  of  the  parties,  and  the  ftVongcft  againft  thegrantcn  piowiL*i5o\ 

Jones,  355.     3,  Com.  Dig.  n  3.    Co.  Lit.  %%.  (i» 

(•)  Setairo  tt  to  this  point  29.  Car.  i.  ing  ;  an^  rhenfnre  the  deed  or^iTrttinr;  {« nf 
HfHiich  maket  it  neceflary  that  aU  leafes  the  elHxice  cf  the  Icafc.  See  3.  B*c.  Abr. 
Ivn  than  three  TCtn  ibonld  be  ia  writ-     464. 


V 
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Mittcft'ahd  accbrdingto  the  apparent  intent :  arid  here  the  grant  tnd  i; 
JoKKj        jg  Qijy  of  a  reverfion,  and  the  habendum  fliall  enlarge  itconti 

MAvl^Kfe  ^'^^  grant ;  fo  this  leafe  to  Hamlet  Freere  i$  merely  void  ;  ai 
*  be  not  void,  it  is  determined  in  timej  for  it  began  from  th 

Aate>  »5S»  and  then  it  is  determined  by  eAuxipn  of  time.  See  exprefs 
rities,  tliat  by  die  grant  of  a  reverfion,  if  be  hath  not  a  re^ 
nothing  pafletb^  Co.  Lit.  46.  324.  b.  loi  C^.  LofeikTs  Cafr 
point  i$  recited  to  be  fo  refolved,  5.  Co.  124  b,  Sajffyn^s  Cafe 
196*423.433.  146.  ih  ThrogmwtorC s  Cafe^  And  where  it  v 
that  the  words  "  and  other  the  premif^s"  would  carry  it,  it 
fwercdj  that  cannot  be,  for  *'  otlier"  is  always  another  thi 
that  before  mentioned ;  and  the  reverfion  of  the  manor  o 
is  exprefsly  mentioncdi  fo  ^*  other*'  tannot  be  extended  to 

k.  tti.  I.  Co.  177.  a.  35.  Hetii.  8.  "  Grantsy*  Br,  150. 

AkBfermebdea  The  FIFTH  quisTioN  was,  Whether  iWariV/s  Icafe  w 
to  commence  in  at  the  time  of  this  leafe  made  by  t!ie  plaintiff? — And  \ 
/irftr»,  which  resolved  that  it  was  not,  for  that  mif-rccites  the  forme 
»ri<^^fe*«i  *"**  ^^  ^^^  the  fame  rule  as  the  former,  where  it  recites  Ic 
wWch  it  dc-  there  be  not  fuch  ;  therefore  it  ihall  begin  ftom  the  date 
pendiinama.  being  in  15.  £//s.  fot  fifty  years,  ended  1623.     Whcrefor 

•«"«*P?''*'»^»'^  thefe  reafons  the  judgment  was  affirmed. 

bej^ici  tmme* 

dUrdy.  Co.Lit.  45-b.    Dyer,  11 5.     Plowd.  14S.     I«ev.  77.    1.  Leon.  ii.  242;    Vati|!h.73 

Ah.  427* 

CAf  1 9*       Sir  John  Sconehoufe  and  EliEabeth  his  Wife  agah 

John  Corbet. 
ip  warte,  the     TJ^RROR  of  a  judgment  in  the  common  pleas  in  wajle. 
piaint.fyhcwf  a  il#  errors  were  affigned  concerning  the  wafte,  and  the  prdc 
life,  Jo^.'in Tail,  therein ;  all  which  being  over-ruled, 

to  the  plaintiff  One  main  error  was  affigned  ore  tenus  by  H£NDE^r,  €erjean 
in  fee;  that  j4.  bar,  For  that  in  the  aftion  of  wafte  he  declares,  that  Sir 
to\Cfcrfor^*  Ccr^f/ was  feifed  in  fee,  and  in  En/ier  Terntyi.  Jac.  1.  kvie 
m^tn/coiD-  of  that  land  to  the  ufe  of  himfelt  for  life ;  and  after  to  th 
mitted  wafte  to  Elizabeth  his  wife  for  her  life;  and  after  to  the  ufe  of  himi 
the  dirherifcnot  the  heirs  males  of  his  body ;  and  after  to  the  ufe  of  Sir  Joh 
plaintiff  ithit  plaintiff,  and  the  heirs  males  of  his  bodv,  and  to  tile  uf< 
S^nlhtt-i.  heirs  of  Sir  Richard  Corbet :  and  that  afterwards,  in  Hilar 
die<l  nuitbokt  8.  Jac.  I.  the  faid  Sir  Richard  Corbet  levied  another  fine  of  t 
ijfu9,  land  to  the  ufe  of  himfclf  for  life  ;  and  after  to  the  ufe  of « 

jiWies,  354.-       Corbet  and  tlie  heirs  males  of  his  body  ;  and  after  to  the  uf 
a.RoU.Ab.fl3i.  right  heirs  of  the  faid   Sir  Richard:  that  afterwards  Sir 
cur  8^^'        ^*^^'  ^^'^  ^^^^  '^'^  ^^^**^  entered,  and  was  feifed  for  term  of  I 
2.'siund!'23o.    the  reverfion  to  the  plaintiff  ;  and  that  afterward  fhc  mar 
234.  y^^^^  Stonchouffy  and  committed  wafte  ad  exhareditationem 

faob.  I.  «4.  plaintiff.  The  error aftigned  and  infiftcd  upon  was,  Thatth 
^'l'  ^^'^'g  ^'  tiff  hath  not  fiifficientiv  entitled  himfelf  to  the  reverfion  to 
*  Com.  Dig.  ^'^^  wafte,  bccaufc  he  doth  not  alledge  that  Sir  Richard  Coi 
3*7,.  *  '  dead  without  i flue  male  ;  and  if  he  be  not  dead  withot 
f .  Term  Rep.  male,  the  plaintiff  cannot  punifh  this  wafte  .*  and  altho 
Hi»  defendant  i)y  pleading  to  the  wafte,  hath  admitted  it  to  be 

difinheritance,  yet  intendment  (hall  not  help  it,  being  is 

fubftancc.    . 
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J  was  thereto  anfwcred,  That  forafo^uch  as  it  is  faid  (he  en-     s^««  J<^* 
d  was  feifed  for  Ijtp,  the  remj^indeir  to  the  plaintifF,  it  is  in-  f^^j^hj' ^'"^ 
hat  Sir  Richqrd  is  dead  without  ifluc :  a|ib,  he  alledging  it  *    alamfi'^ 
>ne  -to  his  difii>heritance»  that  c^nnpf  be  if  the  other  had     Sir  John 
c  alive  ^  jjnd  the  vcfdift  bath  found  it  to  be  to  his  diiinhe-      Co»i*t* 
J  whifh  it  is  to  be  intended,  that  Richar4  died  without  iiTue. 
•cfore  Berkley  and  Myself  lield  it  to  be  no  error ;  but 
loubtec}  thereof. — Afterward,  upon  another  motion,  it  was 
1,  that  the  iirft  judgment  fhould  be^rmed.    Vide  $.Edw.  3. 
7.  Edw.  3.  ft,  46.     13.  W  14.  EUz.  Dy.  304-     jp.  Co.  63,  Ante,  3^1, 
Sfc. 

Bowton  againfi  NichoUs*  c^n  lot, 

)R  pf  a  judgment  given  in  the  coroinon  pleas';  where  judg-  The  defondane 
It  was  given  for  the  defendant,  and  that  judgment  l^^^^e  ^^J  ^*  ***]^ 
t,  and  ten  pounds  cofts  given  here  to  the  defendant  upon  the  oferro "brought 
>f  3.  H^,  7.  C.  \0.  {a).  by  the  pbimiff 

«STON  now  moved,  that  pofts  were  not  grantable:  fpr  the  JJ^^  *^"S^ 
5,  where  judgment  is  given  againft  the  de&ndant  or  tenant,  execution  u 
to  delay  the  execution,  brings  a  writ  of  error,  and  the  jud|;-  thereby  debyel* 
affirmed,  thathefhall  have  cofts  for  delaying  his  execution*  ^me,  145. 175, 
c  the  judgment  is  given  for  the  defendant  in  the  common  3^3* 
(»  no  execution  was  to  be  awarded  there  againft  him ;  but  ^^°*  F^^'^^i^ 
ntifF  was  barred :  and  although  the  plaintiflF  brought  the  J^idT.  ,i.] 
error,  ^nd  the  judgment  is  here  affirmed,  yet  it  is  out  of  the  i.Bac,Ab.5«4^ 

4.  Mod.  7. 

THE  Court  were  of  this  opinion,  upon  confideration  of  the  **       '    ^ 
wherefore  ^fuperfcdcas  was  aiyarded  to  ftay  execution  for  Dougl.  751,  ^ 

S.  notis» 

:  cow  by  T  3.  Car.  2.  ft.  %.  c,  2.  If  tifF,  after  any  judgment  for  the  defendant, 

rought  of  a  judgment  after  ver-  fue  error,  and  afterward  difcontinue,  or  be 

the  judgment  be  affirmed,  the  de*  nonfuited,  or  have  judgment  again{|  ^m^ 

n  error  ihall  have  double  coAs  ;  the  defendant  (hall  h^ve  colts. 
k  9.  Will.  3.  c,  f  ][« If  Che  plain- 


Eafter 
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II.  Can  I.     In  the  King's  Bench. 
Sir  John  Brampfton,  Knt.  Chief  Jujlice, 
Sir  William  Jones,  Knt.  1 

Sir  George  Croke,  Kni.  >3^^^"^^^? 

Sir  Robert  Berkley,  Knt.  J 

Sir  John  Banks,  Knt.  Attorney  General. 
Sir  Edward  Littleton,  Knt.  Solicitor  General. 


Memoranduip.  cm f.  i. 

"^HE  firfl:  Saturday  of  this  Term,  being  i8th  April  1635,  Brammtow 
Sir  John  Brampston,  Knight,  of  the  Middle-Temple,  one  appo»nwJ  CbW 
of  the  King's  Serjeants,  was  made  Chief  Juftice  of  the  k"^^  bwSu 
g's  Bench.     And  firft  the  Lord  Keeper  made  a  grave  and  long  Antct»ac. 
ch,  (ignifying  the  king's  pleafure  for  his  choice,  and  the  duties 
lis  place :  to  which,  after  he  had  anfwered  at  tlie  bar,  returning 
thanks  to  the  king,  and  promifing  his  endeavour  of  due  per  • 
nance  of  his  duty  in  his  place,  he  came  from  the  bar  into  court, 
I  there  kneelitig,  took  the  oaths  of  fupremacv  and  allegiance  ac-  j^^  ja- 
ding to  theftatute  Z'J^c.  i.e.   .:  then  ftandmg  he  took  the  oath 
fudge;  which  is  the  lame  oath  that  all  other  Judges  take:  then  he 
5  appointed  to  come  up  to  the  bench,  and  then  his  patent  (which 
5  only  a  writ  to  attend  the  office)   being  read  by  Broome,  Sc- 
dary^   tfie  Lord  Keeper  delivered  it  to  him.     But  Jone:s  faid, 
t  the  patent  ought  to  have  been  read  before  he  ca^lc  up  to  tlie  R,  us, 
ich. 

Anonymous.  Case  2. 

PROHIBITION  was  prayed  by  Grimston  to  the  fpiritual  To  pay  a  penny 
'   court  for  fuing  for  tithes  of  lambs ;  furmifing  the  cuftom  to  be,  ^o*"  «vcry  lamb 
latif  one  hath  lambs  under  the  number  of  feven,  he  "ought  to  pay  "n<l«r  tUcnum- 
alfpcnny  for  every  iamb  under  that  number  in  lieu  of  all  tithes  t  *e  ^cvcndJ'  ^ 
lambs  i  and  if  he  had  but  fcvcn,  the  parfon  (hould  have  the  iamb,  the  par- 
cnth  lamb,  and  fhould  pay  threepence;  and  if  he  had  eight,  he  fon  paying  two. 
>uld  pay  twopence ;  and  if  he  had  ten,  the  parfon  Ihould  have  ^^^^*  ^^^  "  * 
; tenth  without  paying  any  thing. — Berkley  and  Jones,  yu/-  8oo<i««^«^' 
•J,  held,  that  the  canon  law  is  fo,  and  fo  received  in  the  fpiritual  l*  ^**"-  ^^^ 
art:  and  it  i$  furmifed,  that  the  fpiritual  court  allows  of  it;  and  ^l'  ^3^.-1^ 
:rcforc  tliere  needs  not  any  prohibition.     But  becaufe  it  was  al-  Latch.  254. 
gcd  that  it  was  a  cuftom,  and  the  parfon  would  ftay  until  the  Dougi.  204. 
Lth,  and  would  rcfufe  to  accept  according  to  the  cuftom,  and 
It  in  tlie  fpirituar  coqrt  this  furmife  is  not  allowed;  therefore 
AMPSTON,  Chief  Jxifl'ice^  and  Myself  conceived,  that  a  prohi- 
ion  is  grantable  for  that  cavife :  and  Jones  and  Berkley  agreed, 
I  it  fliould  be  granted  ;  and  |he  party  might  demur  if  he  would. 

AlsOj 
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A  pr«fcfipiinn  Also,  foF  tithcs  of  aftcrmowtl),  that  there  is  a  cuftomi/m 
Ta/te^rZ^lbTn  ^l^*^^^^'^^^  ^hat  he  fhould  make  the  firll  tonfure  into  good  am 
coniiderliion  ol  ficient  hay,  and  fot  it  out  in  cocks  fufficicntly  dried  and  ica 
Bwkipg  the /:>//  Carry,  that  he  Ihouldbc  difchargcd  from  the  payment  of  tilt 
$M^ur*  into  hay  the  aftcrmowths. — And  that  was  held  agood  fuggcftion,l 
Ugood.  Ibnof  tl)?  cofts  he  bcftowed  in  making  it  to  be  perfctk  hay, 

Qro,  Efix.  660.  Cro.  Jac.4i.  116.  i2^Mod.498.  Bunb.  10.  3x4.  3.Com,L>if.  94.  i.RoU. i 
Moor,  910,       Hob.  150,    D0U5I.  104. 

Tithe  of  bets  And  upon  a  funnife  made  that  he  was  fued  for  tithes  ( 
2*^  ^h^^'  ^^^^  ^^  confideration  he  paid  honey  and  wax,  and  was  at  the 
co/tem  to^pay  ^^^  h\v^^  and  maintenance  of  them  in  winter,  be  fhoujd 
lithe  of  their  charged  of  the  tithes  of  the  bees  themfclves. — And  upon  th( 
|ioney,wax,and  mifcs  a  prohibition  was  granted,  being  one  of  tlie  firll  cafes 
ffte  expencci     gftcr  Brampston  was  made  Chief  Jufticc. 

•f  hiving  tbcm, 

Fo^.  559.      F.  N.  n.  51.     |.  Roll,  Ab.  §51.     j.  Com.  Dig.  99,    DongL  204., 

Ca»c  3.  Hawkings  agatnft  Billhead. 

Trinity  Term»   1  o.  Car.  I .      Roll  1 3 1  Z- 

Althotrsh  it  ap.  A  CTION  FOR  WORDS.  Whereas  the  plaintiff  was 
pear  «pon  the  I\  name  and  fame,  and  qf  a  chafte  convcrfation,  and  div 
Jwaaion  wat*^  offered  to  marry  unto  him  their  daughters ;  and  wliereas  h< 
^ot  brought  communication  with  one  IVilliam  Rujfcli  to  marry  his  daugh' 
vrrihintlictiine  the  faid  IVdllam  Rujpll  wzs  willing  to  have  his  daughter  t< 
^rimitation,  ^ith  him,  and  offered  forty  pounds  in  marriage;  that  the 
^\1^  **•?":    dant^  having  communication  with  one  7.  S.  and  others 

dam  cannot  take     ,•./,-         °,  •     1       r  n  1         ''    r-  ^      ir 

•uvaniagcof  it  p*amtiff,  on  the  twentieth  ot  Ecptember^  7.  Lat.  i.  to  dilcr 

•nnotion,  hut  plaintiff  and  hinder  liim  of  his   iparriage,  faid  of  the  p 

wv%\\  pie^id  the    "  That  the  plaintiff  had  lain  wjth  fuch  a  woman  and 

^V*^*  *' and  them    carnalher  cognovit  \^    fey   reafpn    where  •'   t 

r«.r  ante,  381.   ^//;^^  i?«^// ytterly  refufed  to  give  iys  daughter  to  mat< 

him  ;  and  that  he  caufed  the  plaintiff  to  be  profecuted  in  H 

deacon's  court  for  that  incontinency  ;  and  thereupon  he  1 

M.  R^ym.  838.  his  aftion  in  this  court  in  Michuilmas  Term^  10,  Car.  1.     1 

fendant  pleaded  not  guilty ;  and  found  againft  him. 

And  now  Maynard  moved  in  arreft  of  judgment,  th 
words  being  fpoken  20th  Scptemhcr^  7.  Car,  1.  and  the  aftio 
brought  m  Afichqclmas  Tcrm^  10.  CVr.  i.  (whereas  it  ougl 
brought  within  two  years  by  the  ftatute  of  2 1 .  Jac,  I.  of  limr 
by  his  own  fhcwing,  it  is  brought  for  words  fpoken  ab< 
years ;  and  therefore  he  is  to  be  barred  of  this  adion. 

Butbccaufe  he  had  admitted  the  aftion,  and  had  not  pies 
ftatutc  ofiimitatipns,  but  not  guilty ;  Jones  and  Berkley, 
held,  that  he  Ihall  npt  now  have  advantage  thereof.  An< 
faid,  that  he  knew  it  had  been  fo  ruled  twice  in  the  tim< 
Lord  Lea,  Chief  Ju^ia^zud  in  the  time  of  Sir  Randal! 
Chief  Jjijllce ;  for  otherwifc  there  (houldbe  a  mifchicf  in  th 
more  than  in  another  court,  v/'z.  in  the  common  pleas,  wh< 
profecute  by  original  and  outlawry;  and  if  the  outlawry  ber 
the  ftatute  aids  the  plaintiff.  But  here  they  proceed  by  latitat 
by  the  caiife  of  the  aftian  doth  not  appear,  and  may  perad 
divers  years  continue  by  procefs,  before  the  deii^ndant  ma 
{b)  LA.  Paym.  rcllcd  {b)\  and  the  plaintiff  in  his  declaration  needs  not  £ 
383.  4;3.  8S5.  caufe  wherefore  he  did  not  commence  his  fuitfooner;  i 
lliould  do  fo,  the  decla^ratior^  would  bp  more  prolix  tha^n  v 
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t  Btltifthcdcfcndantpica<istheftitutcof2i.7^f.i.  c.  .then    HAwictNct 

Jntiff  by  the  replication  ought  to  Ihcw  good  caufe  why  he    3,^^^'^^^ 

t  bring  nis  aftion  within  die  time  limited  by  the  ftatute  (^i), 

rife  he  is  to  be  barred  ;  for  the  ftatute  allows  of  many  im-  («)a.Bufr.96f . 

:nts  «''«•  infahcy,  imprifonment,  oujler  le  mer^  and  others 

I  mentioned,  which  ftiall  be  fufficicnt  caufes  that  the  aftion  .y.  ^^^^  ^ 

It  brdught  foorier  {b).  ,.  xvjif.  ',3^ ' 

/  doubted  thereof,  becaufe  by  his  dwrt  ihewing,  it  appears  Ji,ud.  tlV* 
e  a£lion  is  not  brought  within  the  time  limited  by  the  fta- 
id  the  ftatute  is  in  the  negative,  ••  that  it  fhall  not  be  brought 
within  the  time  ;*'  {o  the  Court  ex  offitio  ouglit  to  abate  it* 
he  had  flicwn  Wherefore  it  was  not  brought  within  the 

by  the  opinion  of  the  other  juiticEs  it  was  adjudged 
plaintiff;  tnlefs  other  caufc,  &Ci 

Th«  Cafe  of  Baker  againft  Hacking.  ^^ie  4. 

Fiji  ante,  Pagt  387^ 

S  iiafe  was  now  this  Tei-m  argued  at  the  bar,  and  after  at  A  lofe  for  life 
le  bench.     And  Brampston,  Tones,  and  Berkley,  Juf-  "« '*'%7"*^ 
rgued,  that  the  deVife  was  void  ;  for  they  all  held,  that  the  cJ/sVinlldc  by 
>r  life  is  only  the  leafe  of  the  tdnant  in -tail  during  his  life  a'tenant  in  uii 
e  life  of  the  ieflee,  and  then  it  is  a  difcontinuance,  and  the  and  themrcr- 
on  taketi  fVom  him  in  teverfion  is  difplaccd  ;  and  then  he,  6o«»««* "» f«# 
;  nothing  In  the  reverfion  but  only  a  rights  cannot  make  a  "^*^fjf^ 
for  the  leafe  being  a  leafe  for  life,  rendering  a  pepper-corn,  ©niy  o7  the 
warranted  by  the  ftatute  of  32.  Hen.  8.  d.  28.  and  then  eftaic  in  tail, 
a  leafe  for  lite  of  the  leflce,  the  livery  is  ortly  made  by  the  *>"«  ©^  i'>«  re- 
in tail,  for  he  hath  the  fole  power  of  the  immediate  free-  ^^^^^^. 
md  the  immediate  poflcflion  and  inheritance :  then  when  Tn^Thl  Jll.*.* 
lake  a  leafe  for  life,  it  is  an  imm&diate  wrong  to  the  mtail,  ttK  reverfioner 
fcontinues  the  cftate-tail  during  the  life  of  tlic  Icflec  ;  and  by  the  death  of 
lant  in  tail  hath  gained  a  Hew  fee,  and  is  feifed  of  a  reverfion  ^^J  '^P*"^  »»* 
expectant  upon  the  eftate  for  life  during  the  leafe,  and  it  is  JJllle^IIIrvidcd 
reverfion  in  the  plaintiff.     And  for  that  they  relied  upon  the  Jeflic  fur- 
Tear-Booics   II.  Hen.  7.  and  i^»Hen.  7.     If  there  be  te-  vive. 
1  tail,  remainder  to  his  right  heirs,  he  may  be  reftrained  by  j  j^^jj  y^j,^-- 
itioh  not  to  alien,  for  his  feoffment  is  there  held  a  difcon-  i.Roii.Ab.  59) 
ce.     And  Jones  cited  a  cafe  adjudged,  Loni  Cromwell  v,  m. 
vs  {a):  Tenant  in  tail,  remainder  to  his  right  heirs,  makes  a  '•  ^y-  s^* 
ent  by  deed,  and  delivers  the  deed  to  the  feoffee,  and  after  ^^- ^|^'  **4- 
is  maae  by  an  attorney  ;  thequeftion  was.  Whether  the  re-  Mcor^oi*.  iSi, 
er  pisiflcd  by  the  delivery  of  the  deed  ?  for  then  livery  to  him  ».  And,  2x0. 
lainder  had  not  been  a  difcontinuance.    But  it  was.  refolved,  Lut,  731. 
was  a  difcontinuance ;  and  there  is  no  difference  when  te-  l^'*"^^''^^* 
n  tail,  remainder  to  his  right  heirs,  makes  a  feoffment,  and  g^  j^  ?!u^\ 
he  in  reverfion  and  tenant  in  tail  join  in  a  leafe  for  life,  3.com.Dig.  76.* 
is  a  difcontinuance ;  and  it  is  a  difcontinuance  prefently,  Cowp.  70a. 
innot  be  a  difcontinuance  by  the  death  of  the  tenant  in  tail  H.BLRep.  1^ 
(iflue ;  for,  as  Bhampston  faid,  the  change  of  the  reve^on 

(4]  Cro.  Eliz.  15. 
K  CAR-  D  d  is 
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BArtR  is  prcfently  by  the  livery  or  not  at  ally  and  It  is  hot  changfiJ 
agmnfi  xh^  dcatli  of  tlic  tenant  in  tail  having  ilFuc  ;  and  tliat  being  a  l< 
Hackikc.  f^j.  jj^^  ijj-g  Qf  jIj^  leiTcc,  cannot  be  conllrued  to  be  a  Icafc  for 
lite  of  the  tenant  in  tail  (as  it  ihall  be  conftrued  if  it  be  nota 
continuance),  and  after  his  death  without  iiTue,  a  leafe  for 
sgiiinft  him  in  rcverfion.  Wherefore  they  all  coucliided,  th 
Vv'as  a  difcontinuance,  and  judgment  ought  to  be  given  foi 
defendant. 

But  /  argued  to  the  contrary,  that  it  is  not  anv  difcontinu 
nor  the  reverfion  difplaced  ;  First,  Becaufe  it  mall  not  be 
to  be  a  tortious  leafe  and  a  difcontinuance,  when  by  any  r 
it  may  be  conftrued  a  good  and  rightful  leafe;  and  it  may  b( 
fo  conftrued,  when  tenant  in  tail  and  he  in  reverfion  join, 
is  an  eftate  derived  out  of  both  their  eftatcs,  viz,  a  leafe  of  tl 
nant  in  tail  as  long  as  he  lives,  and  afterward  of  him  in  reve 
Bull. N. P.  ICO.  as  Treport's  Cafe  {a)  is  refolved.  Secondly,  It  is  no  difc 
I.  Uv.  36.  nuance,  bccaulc  they  join  in  the  leafe,  for  he  in  reverfion  joi 
die  aft  of  nlaking  of  this  leafe,  and  fo  it  is  not  the  intenti 
any  of  the  parties  to  difinherit  him  in  reverfion,  and  to  take 
or  difplace  the  reverfion :  wherefore  the  law  fliall  not  mak 
fuch  conftruftion;  efpecially  here,  when  teiunt  in  tail  is 
without  ifiue,  there  is  not  any  iftue  againft  whom  there  fhoi 
A  difcontinuance  \  and  it  is  not  a  difcontinuance  to  the  revc 
becaufe  he  joined.  To  prove  tliis  was  vouched  Bredofis  Ca 
And  an  aft  may  be  a  difcontinuance  now,  and  not  a  dift 
nuance  by  matter  ex  foji ;  as  if  tenant  in  tail  infeofT  him  : 
verfion  and  a  ftranger,  and  he  in  reverfion  furvive,  it  is  n 
continuance.  So  it  hufband  and  wife  make  a  leafe  for  li 
deed,  of  lands  of  the  wife,  if  the  wife,  after  the  death  of  th 
band,  agree,  it  is  no  difcontinuance  ;  but  if  flie  difagrec, 
difcontinuance.  So  here,  if  tenant  in  tail  had  died  having 
it  might  have  been  a  difcontinuance  againft  the  iiTuei  but  if 
wife,  it  is  againft  the  intent  of  the  parties  to  conftruc  it  tc 
difcontinuance  when  tenant  in  tail  hath  no  iiTue. 

But  ALL  THE  OTHER  JusTicEs  held  it  to  be  a  tortious 
itfelf,  and  that  although  he  hath  not  afterward  any  iifuc,  it 
material :  wherefore  it  was  adjudged  for  the  defendant* 

■  («)  6.  Co.  14,    Cc.  Lit.  45. 1.  {b)  27i  if«i.  S,  f'.  13.     i.  Co,  7 


*^^"  s-  Mayo  againft  Coglbill. 

In  ejcamcnt  TERROR  of  a  judgment  in  ejcftment  againft  hufband  an 
*S"w1f?ii'HE  '^^^^  defendants  pleaded  not  guilty,  and  the  wife  was 
is  acquitted,  g^'^^9  ^^^  the  hulband  found  not  guilty ;  and  judgment  agai 
and  tHB  it        hufband  and  wife,  quod  capiantur. 

judjmeni     '        The  etror  was  afligned  for  this  caufc,  Becaufe  the  juc 
^uod  fupiantnr^  ought  to  have  bccn  againft  the  wife,  quod  capiat ur^  and  not 
agiinft  both,      the  hufband  where  he  is  acquitted,  for  he  ought  not  to  be 
';ZriZr..  f°'«d  for  1"*  wifeVoffeuce. 

Cro.  Elii.  381.  1.  RoU.  Ab.  gai.  Moor|  704*  Cro*  Jk.  aoj.  440.  9.  Co,  71.  A.  HoW. 
ttrji.ii67it37«    ^il^  1^* 
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BatkaLLr,yir  the  defendant  in  the  writ  of  error,  liloVcd,  that       Mayo 
is  not  4ny  error,  and  that  the  judgment  in  this  cafe  ought  to  be    q^^^ 
?unft  them  both,  aubd  capiamur ;  for  it  is  only  for  the  fine  to  the    ^®»"*«"'* 
ng,and  the  iroprilonment  is  no  longer  but  until  the  fine  be  paid, 
id  the  hufbahd  ought  to  pay  it,  for  the  wife  cannot.     And  to 
ovethis  he  cited  a  precedent  in  this  court,  Lewes  v.  JVbite  (a), 
lere,  in  a  writ  of  error  upon  a  judgment  ill  the  common  pleas^ 
trefpafs  ^ainft  hufband  and  wife,  they  pleaded  not  guilty,  and 
ihufbancTwas  acquitted,  and  the  wife  only  found  guilty  ;  and 
judgment  was  againft  them  both,  quod  capianmr:  and  it  was 
gnt^  fer  error  for  this  caufe,  and  the  judgment  affirmed.    And 
OOM,  fbe  Secondary^  faid^  that  fo  iare  all  the  precedents  of  this 
iirt.  • 

The  CotJRT  therefor^  here  awarded  accordingly*  that^  notwlth-* 
idihg  this  error,  the  judgment  fhovkld  be  affirmed. 

tut  then  another  error  W^  affigned,  That  in  the  declaration  there  Judgment  in 
(not  v/  et  tfrmn  ;  and  upon  view  of  the  record*  it.  appeared,  trrfpaft  rewftd 
t  it  wai  in  the  writ  vi  et  armis  intravity  fsfc.  but  in  the  count  it  ^*V*  "^^  .^. 
I  omitted. — Whetefoie  for  this  caufe  the  judgment  was  rt-  jJJe'dedMidoii 

n.  7. 19.    i.  BolL  Ab. mi.    F.  N.  B.  SiS.    Cro.  Jac  44).  526.  536.    Salk.  6^i.    t .  Sauod.  Sl«. 
Rayin*  995.    Cartb.  66.     I.  Baa.  Ab.  92. 

1)  Cro.  Jac.  ao3«  Ab.ff9i.  Canb.390.  5^  Mod.  at/.  RofiD. 

I)  See  lis.  ft  17.  Can  t.  c.  S.    5.  ft  6.    £]ta.  131, 
•ftlfary.-c.tt.  4.Anfii  e^ii.  5,Bac. 


D  d  a  TrlAitf 


^'  Trinity  Teritl,      * 

1 1 .  Car.  I.     In  the  King's  Bench. 
Sir  John  Brampfton,  Knt.  Chief  Jufiice. 

Sir  William  Jones,  K^t.  1 

Sir  (ieorgc  Croke,  Knt.  U^''^'«' 

Sir  Robert  Berkley,  Knt.  J 

iS*;>  John  Banks,  Knt.  jittorney  General. 
Sir  Edward  Littleton,  Knt.  Solicitor  General. 


QAit   t. 


fiufliell,  Hurftwayt,  and  Brand,  againft  Yaller. 

frinityTa-m,  lO,  Car.  i.     Roll  ^^6. 

4*he  princTpti  TT^  RROR  of  a  judgment  in  the  common  pleas,  ;bjr  BuJhcU\ 
find  S:iil  cannot  IH  defendant,  and  Hurftwctyt  and  Brand  tbe  bail,  in  the  co 
join  in  1  writ      A    J  nion  plcas,  againft  lailer. 

the  prutciptf  Grimston  alTigned  for  error,  That  no  ctipias    was  awan 

jaagaMou  againft  the  principal,  and  yet  ^fcire  facias  iflbed  againft  theb 
Ante,  300.        5ind  judgment  againft  them. 

^75.*  '  .It  was  now  moved,  that  this  writ  of  error  brought  by  the  I 
Cro  Tao  184  ^^^  ^'^^  principal  was  not  good,  for  they  ought  not  to  join  u 
lioh,  72!  *  writ  of  error  ;  for  the  bail  may  not  avoid  the  judgment  agii 
Ccdb.  440.  the  principal  by  any  error  which  is  in  the  proceeding,  and  1 
1.  Uv.  137.     principal  hath  nothmg  to  do  with  the  judgment  againft  the  bail 

1  Bac.Ah.  199. 

I .  Term  Rep.        And  ALL  THE  JUSTICES  were  of  that  opinion,  except  Berkli 

*:«•  who  doubted  thereof,  becaufe  by  the  judgment  againft  thepri 

5.  letmRtp.    ^j     J  jj^^  jj^jj  jg  damnified;  wherefore  he  conceived  they  ihoi 

^*  join  in  the  error  to  avoid  the  principal  judgment.    But  he  agre 

that  the  principal  ought  not  to  join  in  a  writ  of  error  to  reft 

tiie  judgment  againft  the  bail;  and  afterward  he  confented  «: 

the  other  Jufticcs,  that  a  writ  of  error  lies  not  in  this  rnann 

Wlierefore  it  was  abated. 

Cask  1.  Townfcnd  againft  Hunt. 

HiUiy  Tirm^  1 1.  Car.  i.     Roil  -74, 

An  mjfumfSt  A  SSUMPSIT.  The  plaintiff  declares,  Whereas  Frnndi  7i« 
wiu  ..c,  -i-  *^  fend  made  his  win,  and  thereby  deviled  to  the  plaintiff thn 
thottjh ihr  coo-  fcore  pounds,  to  be  paid  at  his  age  of  onc»and-twcnty  yean;  t 
exwmiTin*  made  ^«»r  his  wife  his  executrix,  and  left  aflcts  to  pay  his  del 
part ;  as  if  the  a«d  legacies ;  and  that  the  faid>*fjfr  took  the  defendant  to  hufl»i 
<i«lrnd;im  pro-  and  afterwards  the  plaintiff  came  to  full  age;  and  the  deferwb 
mife  to  pay  the  and  his  wife  paid  to  the  plaintiff,  in  part  of  payment  of  theii 
Mcvl^onV^'  legacy,  upon  the  23d  of  yf/^rii,  tbrce-and-fifty  poundf,  who  p 
Slnltwn  o(  ii»e  ^^  ^*»^  defendant  and  his  wife  a  general  rcleafc  j  that  the  defetuHS 
piaim^ffhavirf,  28.  Scptcmher^  5.  Car.  x.  in  confideration  that  the  plaintiff,  at  I 
at  tht  drten.  defendant*s  ret^ucft,  bad  made  a  general  releafc  to  tbe  d^JktA 
d-m»  rtqurft,   j^^^j  j^jj  ^.jj.  alFumcd  to  the  plaintiff;  that  if  his  wife  did  not  I 

cxtctttcd  a  ft.  "^  '  * 

ii«ral  rtleafe  to  hit  wift  exccutiix.  Ante,  1:3,  S  C.  Jopct,  %%$•  t.  lUU.  Ab.  13,  DfO^l 
f.leon.  iajt  y 
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ic  fcvcn  pounds  rcfiduc  of  the  (aid  leeacy  in  her  lifetime,  that  he    Tow^fi^n 
•oiild  pay  it  after  his  (the  faid  defendant's)  wife's  death  :  and  al-       J"'*"*/' 
rdgcs  m  faft,  that  the  defendant's  wife  did  not  pay  the  faid  feven         "*'''•  * 
ounds  in  her  life,  and  that  he  had  required  it  ot  the  defendant,  ftewd.  jct 
.nd  he  had  not  paid  it,  ptr  quod  a^lio  accrtvit.  '         ^"^  ^**''-  59- 

Upon  this  declaration  the  defendant  demurred  ;  and  it  was  ar^  Woor,  S66. 
sued  at  the  bar  by  Farrer  for  the  plaintiffs  and  by  Calthrop  ^"•'  J**='  "^^ 
Ur  thi  defendant.     And  he  fhewcd  for  caufc  of  his  demurrer,  that  ^  °ccm°Dlit." 
this  promife,  being  for  aconfideration  paft,  is  a  void  promife ;  and  ,^. 
here  is  not  a  continuing  coniideration,  but  nudum  pacfum  unde  non  3.  Salk.  96. 
f r//«r  a/7/o  (tf ).  and  compared  it  to  the  cafe  in  10.  Eliz.  Dyer^  2j2.z.  ^  v     j^qii  ^u 
vhercone  promifed  to  one  who  was  bail  for  his  fcrvant,  to  fave  ,,.    ' 
lim  harmlefs,   it  was  adjudged  a  void  promife.  Moor,  no. 

Berkley,  Ju/tice,  for  this  reafon,  was  of  that  opinion  :  but  if  ^*  g^c!  '^^' 
it  had  been  aconfiderationcontinuijig,as  in  coniideration  of  mar-  ^.i,^v.9S.^66. 
ryinfi;  hisdaughter  or  coulin,  which  is  as  a  gift  in  frank-marriage,  it  Stra.  592, 
Jtad  been  go<Kl ;  but  not  here,  no  more  than  if  in  coniideration  ■^ 

ypu  gave  iiim  an  horfc  a  year  iince  he  had  promifed  to  pay  you    •  .    . 

ten  pounds,  which  is  void,  bccaufe  paft. 

But  Justice  Jokes  and  Myself,  upon  the  firil  motion,  con-  a 

ceived  it  good  ;  for  if  this  promife  had  been  made  at  the  time  of 
the  relealie  made,  it  had  been  clearly  a  good  promife  and  a  good 
coniideration ;  then  bcin^  made  after  the  relcafe,  forafmuch  as  the 
rcleafe  is  made  at  the  defendant's  requeil  (^),  and  tlie  defendant  (k)  i.  Roii.Ab. 
hvh  tlicggnti quince  of  the  benefit  thereof,  the  promife  upon  this  *'•  P*  >o- 
coniideration  is  good  enough :  for  fo  the  cafe  imj>orts  in  J5y<^r,  272.  |'  ^^'  ^^^* 
Tf  the  bail  had  been  entered  into  at  the  mafter's  requefi^  and  after-  ^\^x^^^'  *" 
wurds  he  had  tnade  the  promife,  it  had  been  well  enough.     And  ,.  com.  Dj|, 
for  this  purpofe  they  vouched  the  cafe  of  Marjh  v.  Rain s for d  {c)\  142. 
ind  another  cafe  here  of  Rigji^cs  v*  BuUingham  (d)^  where,  in  con- 
^deration  that  the  plaintiff,  at  the  defendant's  requeil,  had  granted 
the  next  avoidance  of  fuch  a  church,  tlie  defendant,  at  a  day  after, 
^mifed  to  pay  to  the  plaintiff  one  hundred  pounds,     After  vcr-    . 
dift  upon   non  ajjumpjii^   it  was   moved   in   arreft  of  judgment. 
Fust,  Bccaufe  there  was  no  time  or  place  mentioned  when  that 
grant  was  made, — SsJ  non  allocatur  \  becaufe  it  was  but  an  induce- 
ment to  the  aAion. — A  Secokd  Exception,  Becaufe  it  w^s  a  Comimiinic 
confideration  pall,  and  it  might  be  twenty  years  before. — Sed  non  conndcration. 
at,o.atur  i  becaufe  it  was  made  at  the  defendant's  requeil. 

Afterwards,  in  Aftchaclmas  Term,  n,  Cat*  i.  the  principal  cafe 
being  moved  again,  all  the  Justices,  feriatim^  delivered  their 
opinions,  that  it  was  good;  and  it  was  adjudged  for  the  plaintiff. 

{()  I.  DanT.  37.  p.  25.    z,  Leon.  ixi.  {d)  Cro.  Eliz.  715. 

Th^  King  asiiliifi  Sir  Bafil  Brook,  Caii  j. 

C^CIRE  FACIAS,     ^lare  non  fatisfecit  a  fine  aiTcATed  upon  him  AfcinfacUt 
^  at  the  juflice-fefit  in  th?  Foreft  of  Dean.    The  pica  was,  that  wiu  uc  u»r  a 
tie  juftice-feat  was  at  Glocefter^  which  is  out  of  the  Foreft.     And  &««  •  ^  che 
hereupon  it  was  demurred,  becaufe  the  be^innine  of  ^hc  juftice- ||J^'^j^^  * 
91 W4S  within  the  Foreft,  though  after  adjourned  to  Gloceftfr.^  ^tid  oJi  ut*  tiic 

foreft.<— 1«  RolL  Ah.  5  34.     4.  Ba..  Ah.  ^  iq. 

D  d  3  And 
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Tm  KiKo     And  ALL  THB  CouRT  hdd  it  good  cnoxigh*  thatthcToftic 
l^v!'^,,     being  begun  at  a  place  within  tlic  Forcft,  it  m^j  be  adjoiin 
'  """      a  place  out  of  thp  Forcft,  &c.    Wherefore  it  was  adjiidgedf 
king. 

S«e'ft»tute  7.  Rich.  3.  c«  3. 


SfR  Basil 

BftOOK 


CAt»  4*  The  King  againft  Mynn. 

^Mdingt  in  ^Ciy.E  FACIAS,  where  fuch  judgment  was  given  againf 
Coorttinay  be  ^^  being  found  a  trefpajjir^  for  cutting  trees  witliin  the 
rwnoved  into  without  licence ;  and  the  proceeding  agamft  him  being  re 
xto  King'i  by  certiorari  out  of  the  chancery,  and  by  mittimus  ftnt  into  the 
Bench,  Bench,  he  pleading  fuch  plea,  and  demurrer  thereupon — \ 

ADJUDGED  for  the  king, 

Case  5.  Smith  againft  Smith. 

On  judgment  TJ^XROR  qf  a  judgment  in  dower.  The  record  certified  t 
•ftihft  an  inj  xL  fejidant  in  mifci'icordia^  and  the  eiTor  intended  to  be  a 
^'"j^  ^r€d.  ^'^^  Bccaufc  the  defendant,  being  an  infant,  and  appeari 
Ante,  161.  guardian,  ought  not  to  he  ;;^merccd*  The  defendant  moved 
Folt4fti.  574*  common  plfas  to  have  it  amet^dod,  and  it  was  aroeiule^ 
«.  Co.  xo,  Jl^^  nihil  in  mifericordia  quia  infans  ;  and  UDon  a  writ  of  rr 
ii,  Co.  61.  b.  this  amendment  was  fo  certified, 
C^  LiL  ]ft7.  t,    Cfo.  J«c  628.    Dyer,  338.     i.  RolL  Ab.  S14.    4.  Com.  Ui%.  177. 

And  it  was  moved  by  Grimstok,  that  it  fhould  be  ar 
in  this  court,  and  the  judgment  fhould  be  affirmed. 

I  doubted  if  fuch  amendment  might  be  upon  diminution  a 

in  the  record  againft  the  record  certified  in  ppint  of  the  jud 

-—But  becaufe  it  being  now  certified*  ^b^t  tlie  record  at  the  fi 

mif*certified,  the  Court- here  wquld  hot  intend  that  it  was  ar 

after  tlic  judgment  entered,  but  xY\;^\  llie  record  in,ihe  cour 

3.  Uv.  3i(4*      (i"  ^c  judgment)  was  well  entered  at  the  firft,  and  nc 

8tlk,  49.  Entered,    And  that  being  in  cafe  oi  dower ^  and  after  vcrdid, 

j^Bac.Ab.xoS.  ^,^^g  lobz  fayoured,  the  Court  agreed,  that  fuch  cettu 

aid  tlie  judgment  was  well  awarded.    Apd  the  repord  vyas  V 

accordingly,  and  the  judgment  ^qned. 

Case  6.  Williaoi  Rcvp  againft  Malfter  and  Barrow. 

HiLir^  Term,  9.  Car,  l .     Roil 
tu^bM^R^  T^RESPASS  for  entering  into' pertain  lands  called  Hdo 
r9Mgb  Eftgiifi  Upon  not  guilty  pleaded,  a  fpecial  vcrdift  was  found,  w 

treai.kej  both  it  appeared,  that  George  Rcvcy  copyholder  in  fee  of  the  1 
ihall  dcfccnd,  qucftion,  being  parcel  of  the  rnanor  of  Hoo-^  where  ^he  cufl 
lhe"duT*ft°  ^^^^^  ^^^  '^^^*^  '^^  ^^  ^^^  nature  ot Boroufrh  £;^///5,  defcend 
fon  ^^arlnf  a  ^^^^  youngeft  fon,  had  iflue  three  fons,  fPilliam  tjj/:  plaintiff, 
coprhoid  \)t  ^>id  Charids^  ami  furrendcred  that  copyhold  to  the  ufe  of  1 
^1^^cndcred  to  jiud  jfnne  his  Wife,  and  bis  heirs ;  and  tliey  were  admitted  s 
ufe/^r  lif,,  and  Jngly.  AftcrwaVd  George  the  father  died  fcifed  of  this  rei 
^cEfJr  wWch  dcfccndcd,  2.  Jac.  i.  to  thp  fai^l  Charles  bi§  younp 
eftace  derermiBe,  it  fltuH  not  by  ibe  cudotndefpend  to  his  next  youngefl  brother,  for  the  cuftom  o«if 
toyounceftfons.  ScJ  yicer/j  if  he  (hall  not  have  it  as  bar  fibt  fmthtr  ?  or,  Whether  the  ddrft 
\Ast^  «  hw  n  tb9joitngtftifrotberr'-S,C.-^^RQU.  Ab.  614.  614.     ;.  Jones, 631.   i.Cooi.! 
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/ny enters  apd  enjoys  it;  and  afterward,  in  12.  Jnc  r.  Charles      Rikvi 
died  without  HTue.      Afterward  jlnnc^  in  6.  Car.  i.  died  ;  IViUiam       *»^*'V^ 
/{rtv,  the  cldeft  fon,  was  admitted  aiul  entered.    George  Rcve^  the     baVbow.     - 
fecond  fon,  enters  and  claims  that  land,  and  furrendcrs  to  the  ufc 
of  the  defendant  Maljhr^  who  was  admitted  ;  upon  whom  fFiiliam  4  co.  n. 
the  plaintiff  entered  ;  and  he,  and  the  other  defendant  as  his  fer-  ^^o^  »*5« 
rant,  re-entered  ;  whereupon  this  aftion  was  brought.  Et  Ji  Juper  1:  *^?"*  ^^*   ^ 

^^^«»  ^^-  D).r,Tcf;.''^' 

This  matter  war.  argued  at  the  bar,  and  after  at  the  bench  ;  and  i.RoilAb.502, 
it  was  argued  at  the  bench  by  Jones,  Jft/iiccy  and  by  MYsELF,/cr  qJ^^^I^^^^'  ^*' 
the  plaintiff -f  and  Berkley,  JuJucc^  and  Urampston,  Ch'uf  juy  ,°Pcerc  waw! 
Ut\  for  the  dif aidant,  67. 

The  fde  queftion  was,  Whether  IVilliam  Reve^  fon  and  heir  of  '^T*"""*  ^*^P« 
Vmrge  Rtve^  who  created  this  rcverfion,  and  brother  and  heir  of  ^    ' 
Giarlcs^  who  had  this  reveriion  as  youngeil  fon  and  heir  in  Bo- 
rpDgh  Englifh,  or  George,  the  middle  fon,  Ihall  have  this  reverfion? 

First,  It  was  agreed  by  them  4II,  that  Gr^rg-f  cannot  have  it, 
9  brotlicr  and  heir  of  Charles,  by  tlie  cuftom,  bccaufc  the  cuftom 
is  only  to  extend  to  the  youngeft  fon,  and  not  amongft  brothers, 
irhcre  no  fuch  cuftom  is  found ;  and  without  a  fpecial  cuftopi 
bond,  that  it  (hall  defccnd  to  the  youngeil  brother  (a)^  the  law  (/>)  Co.  Lit, 
will  not  admit  it,  bccaufc  cuftoms  ought  always   to  be  taken  "^'  ^• 
ftriaij  {if)  f  and  fo  it  was  refolved  \\\. Ballard's  Cafe^  for  a  copy-  a\^\^  ,55. 
bold  m  Totteaham  {c),  i.Roil.Ab.'6i3! 

Seconpi-y,  It  was  agreed  by  them  all,  that  although  Charles  4;  Leo"-  »4»- 
pcYcr  was  admitted,  but  died  before  admittance,  it  is  not  material,  ^''°'  J*^*  '^^' 
for  it  is  all  oaic  as  if  he  had  been  admitted;  for  he  was  a  copy-  (.-)Tothill,io«. 
holder,  and  might  have  furrendcred,  or  charged,  or  let,  &c.         '     i.Com.Dig6o8.' 

Thirdly,  They  all  agreed,  that  betwixt  a  copyhold  in  Bo- 
rough Engliih  and  a  freehold  in  Borough  Knglifli  there  is  not  any 
difference  {d) ;  a;|d  that  \i  June  the  mother  had  died  in  the  life  of  C*')  ^"  P^® 
tbarUs,  and  Charles'^  furviving,  had  entered  and  died  withgut  ifluc,  ^'"'*  ^^' 
then  PViUiam  fliould  have  had  the  land  as  heir  oi  Charles. 

But  the  great  queftion  was,  this  being  a   rcverfion  expeflant  Silk.  245.    • 
ppon  an  cftatc  for  life,  and  Charles  never  being  fcifed  of  the  lands  ^'  ^°**-  '**• 
in  poiTeilion,  but  dying  in  the  life  of  the  tenant  for  life  without  1'^^^*^""' 
iffuc,  WJiether  George^  as  youngeft  fon,  may  claim  it,  or  that  IVil-  j.  K«blc,  158. 
iwm,  as  heir  at  tlic  common  law,  (hall  haye  it? 

Brampston,  Chief  Juftiee^  and  Berkley,  ai^ued  ftrongly, 
tiut  George,  the  middle  brother,  (hould  have  it,  and  by  confe- 
fuence  the  defendant,  who  claimed  under  hipi,  as  if  Charles  had 
never  been  born  or  in  effe ;  for  there  being  a  rcverfion  expeflant 
iqK>n  an  eftatc  for  life,  and  the  tenant  having  the  pofleflion,  George 
(ball  make  his  title  from  his  father,  and  take  by  defcent  from  him 
llho  had  the  feifin  of  the  freehold,  and  not  make  any  mention  of 
him  who  liad  but  the  rcverfion  expectant  upon  an  eftate  for  life  {e)  : 

Sd  compared  it  to  the  cafe  of  a  brother  of  the  half-blood ;  al- 
ough  tne  cldeft  fon  furvive  the  father,  yet  he  may  claim  it  by  Co.  Lit.  fta..t. 
4efccn(  frqm  his  father,  when  the  ^Ideft  h^4  not  poflcflion  and 

(«)  TUs  op'nion  appraved  by  Holt,  Ld.  Raym.  1014.  i.  Pfecre  Want.  %%, 
WfJ'fi^U  in  the  Cafe  of  Clement  v  Co.  Lit.  151,  L.  €•  B*  FarJUrU  Mamt^ 
S(Bdaa|uft^  14od.  C^ftt,  122.    SaUc.  143-   fi''^.» 


Dd^ 


4ie<) 
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Kivi        died  without  iflfue,  as  40.  Edw.  3,  pL  9.  and  J.  Hnu  j.  ^/.^ 
M  '^*'"'^  fliwi  ^"^^  *^  ^^^  ftthcr  died  in  poflcffion,  and  the  cldeit  fon,  iiirvmn^, 
VaV«"w.     ^*^^  before  entry,  the  fecond  fon,  although  he  were  of  the  bait- 
blood,  fhall  have  it,  he  claiming  by  defcent  from  bit  &then  an4 
I.  Com.  ni|.    never  ihall  make  mention  of  his  brother,  although  in  fome  re- 
«o8.  fpe£ls  he  was  a  tenant,  to  aliei;  and  change.    But  in  all  aftioni 

».Bac.Ab.  30.  and  writs  where  he  conveys  by  defcent,  there  ftuli  not  be  an; 
mention  of  any  but  of  thole  who  took  the  el^te  and  had  feifin, 
and  not  from  others  who  never  had  feiiin,  the  law  efteeming  theiq 
as  if  tlicre  never  had  been  any  fuch  perfons  ;  as  in  Fitx.  ^^Recoverj^^ 
211.  and  8.  Co.  88.  b.  Buckmer*s  Caf€\  and  by  confequence  be 
niay  claim  here  as  youngcft  fon  by  the  cuft6m,  as  heir  in  Borough 
Englifh,  as  if  Charles  never  had  been,  becaufe  he  hath  it  by  defcent; 
and  in  courfe  of  a  defcent. 

But  againft  that  Jokes  and  Myself  held,  that  jyilUam^  tb| 
cidcll  brother,  had  the  better  title ;  and  we  agreed  to  all  the  caftl 
put  of  defcents,  or  conveyed  by  defcent  at  the  common  law.  Bm 
J.  RoU.  iM*  ^(^  ^bis  cafe  the  youngeft  fon  hath  it  by  cuftom;  for  he  beiii| 
youngcft  fon  at  the  time  of  the  death  of  his  father,  that  makes  him 
heir  in  Borough  En^Iilh  by  the  cuftom ;  and  for  this  caufe  nom 
can  be  faid  to  be  heir  in  Borough  Englifh  to  his  fiitber  fo  lotf  11 
his  father  lives.  See  6.  Co.  22.  a.  Gor^e^s  Cafe.  And  when  tbc 
youngeft  foa  is  heir,  in  whom  it  vefts  by  the  cuftom,  it  is  an  in- 
heritance  fixed  in  him  ;  and  the  cuftom  hath  its  operation  in  him, 
and  none  may  claim  that  after  but  he  who  is  heir  unto  him :  and 
^tlierefore  we  held,  that  the  youngeft  fon  who  is  in  ejfe  at  the  timf 
pf  the  death  of  his  father,  only  fhall  have  it  by  the  cuftom.  And 
if  a  man  hath  iiTue  two  fons,  and,  being  feifed  of  land  in  Boroagh 
Englifh,  dies  feifed  of  that  land,  his  wife  privement  en  feint  of  a  fon, 
the  fon  in  eJfe  fhall  have  it  by  the  cuftom,  and  the  fon  born  aft^ 
fhall  not  diveft  him,  becaufe  he  was  not  youngeft  fon  at  the  tim^ 
of  the  death  of  his  father.  Fide  5.  Edw.  4.  pi,  6.  o.  Hen.  7.  //.  /^t 
30.  Affl  47.  If  land  vefts  in  an  heir  by  reafon  ot  a  contingency, 
I.  Com.  Dig.  although  another  heir  more  near  comes  after  in  ejfe^  it  fhall  never 
^«.  be  diverted  ;  and  lie  who  will  after  claim  ought  to  ^laim  from 

j.Com.Dig.  Co.  him  in  whom  the eftatc  veftcd  [a).  80  here  this  rcverfon,  vefting  in 
the  youngeft  fon  by  the  cuftom,  is  quafi  by  a  contingen^ry,  and  be 
is  named  heir  per  accidais^  as  in  Raicliff^s  Cafe^  3.  Co.  38.  a.  apd 
he  is  ^ua/i^  purcliafor  of  that  reverfion  ;  wherefore  when  he  (fo 
without  ilTue,  it  Ihall  dcfcend  to  him  who  is  his  heir,  which  is  the 
pidcft  fon :  and  he  is  his  heir  to  his  youngeft  brother,'  and  alfo 
heir  to  his  father,  who  was  laft  feifed  of  the  reverfion  i  and  tbeie 
is  no  reafoq  but  he  fhould  have  it  a^  heif  to  his  brother  and  to  bi| 
father.  And  this  cafe  is  not  like  to  the  cafes  put,,  where  they  claim 
merely  by  the  cqmmon  law. 

And  whereas  it  was  held  by  ^rampston  and  Berkley,  that 
Georve^  the  youngeft  fon,  Ihould  have  it  as  beif  in  Borough  Ei«- 
lifh,  oecaufe  he  iv  the  youngeft  fon  whpn  xhtfeme  died,  anddis 
reverfion  fell  ii>  pq^^ll^on  : 

But  that  was  utterly  denied  by  Jones  and  Myself  ;  for  he  wn 
not  youngeft  fon  when  his  fathef  died,  and  none  may  have  it  bj 

(•)  See  tb^  JO.  &  II.  Will.  3.  c.  i6, 

thai 
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cuibm,  but  he  who  is  youngcft  fon  at  the  time  of  the  death       R«v» 
c  hthcr :  for  as  it  is  fapd,  tliat  fuch  an  one  efi  primogenltus  ejus       H^^fi 
,  and  heir  at  the  common  law ;  fo  in  Borough  Englifli,  that     ^"^lo^!* 
a  one  efl  minimi  natus  at  t}ie  tim^  of  the  death  of  his  father, 
heir  unto  him  according  to  that  cuftom  :  and  he  who  is  the  i.PeereWiu.s/. 
Ite  fon  at  the  time  of  the  death  of  his  fiithcr,  cannot  be  faid  to  !!!  ^*p '^^ 
c  youngeft  fpn  at  that  time,  and  therefore  not  within  ^hc  cuf-  ■'^'''•'•^••f* 
Wherefore,  &c.  {a). 

(«)  Sec  Clementf  v.  Scadamore,  |.  Pecre  Will,  ^jr 

Anonymous,  CAit7. 

ROR  of  a  judgment  in  Coventry.    The  error  affigncd  and  in-  Jw<*sment  Ibr 
iftcd  upon  by  Maynard  was.  That  the  vtrdift  found  5I.  for  ^JJ*^^ 
Lges,  and  26s.  8d.  for  cofts.    And  the  Court  awarded,  that  he  muchir  iacvw* 
Id  recover  the  damages  and  cofts  afleflcd  by  the  jury ;  and  fi)r-  M#»f«,  Vr.  « 
that  be  Ibould  recover  538. 4xi.  de  incremento  ad  nquifttionem  the  good,  withovt 
tiflF;  and  he  doth  not  Uy  pro  mijtsfuisy  according  to  the  ufual  W^fr^mjft^ 
k  of  the  precedents  i  and  it  might  be  the  increnuntum  was  pro 
is. — And  ALL  THp  Court  (except  Berkley)  held,  that  it 
well  enough  :,  for  it  (hall  be  intended  pro  mijis^  which  was  the 
tntecedent,  and  that  which  might  lawfully  be  increafed,  and 
^ro  damms ;  which  cannpt  be  incrcafed.     W  herefore  the  jud|;- 
t  was  a$rm^* 


Michaelmas 
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II.  Car.  I.   In  the  King's  Bench. 

Sir  John  6rampfton,  Knt.  Chief  Jufiice, 
^ir  William  Jones,  Knt,  1 

&r  George  Crokc,  Kfft,  >  Jujlim* 

Sir  Robert  Berkley,  Knt.  j 

Sir  J(>hn  Banks,  Knt,  Attorney  General, 
Sir  Edward  Littleton,  Knt.  Solicitor  General. 

*  C4»  u  King  agaiiift  Fitch. 

Triuity  Ttrm^  9,  Car.  I .     R9II  j  1 3 . 

In  ^r^ev  for  T*^  RROR  of  a  judgment  in  waftc  in  the  common  pleas  ;  \ 
fhreniwafhsin  Ki  judgment  was,  upon  default  of  the  defendant,  that: 
^erai  f4i€9s     ■!»■■>  of  enquiry  of  waftc  fhould  be  awarded. 

may  be  given.  Maynard  affigned  for  error,  First,  Bccaufe  the  wafte 
Ante,  328.  affigned  in  three  houfes,  two  gardens,  &c.  upon  the  writ  of  cm 
Port.  45*.  wafte  was  found  in  the  houics  and  g«irdens,  and  entire  ii 
Hotl.  Ab.  569,  given.  And  it  was  alledged,  that  fevcral  damages  ought  to  be 
5:0  ^73-  for  every  of  them,  fo  that  it  might  appear  to  the  Court  wh 
3'  ^"*^- *5^-  niages  were  in  every  of  them  ;  for  if  it  were  fmall  in  any  of 
io[*Co?  no-  ^'**  ^^^^^  ^2^'  *^  i^  ^^  httle  that  the  Court  would  not  adju 
3.  Lev.  314,  wafte  ;  and  being  affigned  in  feveral  houfes,  it  ought  to  app 
sira.  910.  the  Court  how  much  is  the  wafte  of  every  of  them  by  itfcif 
*•  C®™-  ^*'8«  cularly.  n4e  9.  Hen,  6.  pi.  67. — Sed  non  allocatur:  tor  whi 
**Croinp,Prac  ^criff  and  jury  have  had  the  view,  and  given  damages  for  the 
3,3.  '  It  (hall  not  be  intended  petit  damages  in  any  ;  and  the  ufuali 
Bull.  N.P.iio.  is  in  all  precedents  to  find  entire  damages. 

In inqaefhof of.  The  SECOND  Error,  Becaufc  upon  the  writ  of  enqu 
licetherc  Riay  be  waftc  thirteen  jurors  were  returned  to  befworn,  where  there 
morcoriefsthin  to  bc  but  twelve:  for  it  is  not  like  to  other  writs  ofenquiry, 
/w/vOoron.  j^  jj  yf^jji  ^Q  i^^^.g  j^jQj.^  ^j^^i^  twelve,  3|t  thc  (hcriff 's  plealur 
F.K.  Br.  107.  that  is  but  a  mere  inqueft  of  office  :  but  here  it  is  a  verdift, ; 
Finch's  Law»  nature  of  a  verdift,  whereof  an  attaint  lies.  Fide  3[.  Hen,  6. 
a.Ha!e.i5,.     —Etadjournatur{a), 

Co.  Lit.  155.   note  (3).     i.Roll^  Abf.  673.     1.  Com.  Dig.  26.     5.  Com. Dig.  370. 

(«)  Tii/*  Port.  451. 

Ca«e  2.  Adon  cigainjl  Symon. 

Michaelmas  Term,  lO,  Car.  i.  Relli^. 
An  ajTympfiVm  A  SSUMPSIT.  That  the  defendant,  thc  twenty-fifth  c 
on  in  expreff  -^^  j^f>rilj  3.  Car,  I.  in  cpnfideration  the  plaintiff  would  den 
pron.ifc  to  pay  ^j^^  defendant  thc  moiety  of  an  houfe  and  certain  land$  foi 
dc)«ion^t"  y^^'^  ^^^  ^^^^  ^^^^  of  twenty-five  poinds  a-ycar,  payable  at  M 
the  plaintiff  fnas  and  the  Jnnimciation^  aflumcd  to  pay  the  faid  rent  at  tl 
wooid  demife  Fcafts !  and  alledgcs  in  faft,  th^lpojlea  the  fame  day  hp  d 
the  Und»  on  the  faid  lands  to  the  defendant  in  forma  pra:di£fa^  and  that 
r**vcd  *^ "  ^'   joyed  the  land  accordingly  during  the  tluec  years,  and  had  Q( 

i)is  rent. 
I.   Com.    D'g.  115      S.  C.  JoncJ,  364.    S.C.  x.Rol!.  Abr.  t. 
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ic  defendant  plei^da  a  fitrrenJer  of  the  faid  lands  before  any  of  Acton 
'eafts  for  which  the  breach  was  afligncd,  and  acceptance  ^i<*tr/^ 
)f.  And  hereupon  they  were  at  iffwc  ;  and  found  for  the  ^*«uk. 
:iff. 

iMSTON  now  moved  in  arreft  of  judgment,  that  the  aftion 
ot,  becaufc  it  is  grounded  upon  a  pcrfonal  promife  in  a  real  j 

aft;  which  real  contraft  being  executed,  the  tf^OT^y?/,  which  * 

rely  pcrtbnal,  is  determined ;  and  the  rent  being  real,  h«  can- 
ring  tliis  aftion  for  the  non-payment  thereof. 

t  Jones,  Berkley,  and  Brampston,  C6/r/*7ir/7/V<, conceived  ^™*  J*^-  $9*^ 
,  for  it  is  a  collateral  andabfolute  promife;  but  if  it  had  been  ^^^qm  aj,  o^ 
ipUed  promife,  as  upon  a  falc  of  goods,  &c.  this  aftion  lies  *'  *^ 

But  tnerc  being  an  exprefs  and  direft  promife  alledged,  which 
I  manner  confellcd  by  die  defendant  by  his?  plea  in  bar,  the 
1  lies,  as  if  he  had  covenanted  by  deed,  or  were  obliged  by  an 
ktion  to  pay  the  rent  j  and  fo  this  promife  is  good  {a}. 

t  /  doubted  thereof,  becaufe  it  is  a  pcrfonal  contraft :  and  by 
aie  made  the  pcrfonal  contraft  is  determined;  for  it  is  in 
to  have  an  ajfumfjit  where  he  may  have  debt  upon  the  leafe, 
hereby  recover  the  debt  and  damages  for  the  forbearance :  aad 
is  aftion  no  gqger  del  ley  lies  ;  and  then  there  is  no  caufe  to 
this  aftion. 

RMYN  urged,  that  if  this  aftion  were  maintainable,  then  the  To  ^xumffumpju 
dant  could  not  plead  cviftion  or  fp&enfion  oftlie  leut  by  onan«r^</i 
into  part  of  the  land.  '^r/^K^^ 

t  ALL  THE  Court  denied  it;  for  notwithftanding  this  pro- ^*»«««"n«»f* 
it  is  a  rent  as  before  ;  and  if  it  be  determined  as  a  rent,  the  J^jJJJim  nT  ^^ 
ifc  for  the  rent  is  alfo  difcharged  ;  whereupon  by  the  faid  p^cad'!l^i*!i, 
Juftices  it  was  adjudged  for  the  pkintiiF.  (3c. 

X  we  all  agreed,  that  there  ought  to  be  an  exprejl  promife  proved,  en  a  fftcial  af^ 
had  pleaded  *'  non  ajfumffit  j"  and  that  an  implied  promife  would  /*»«/»><  for  rent, 
ave  fervcd.  thcpJaimurmaU 

RKLEY  held,  that  if  hexecovered  damages  to  the  value  of  the  arrear*  in  da- 
arrear,  it  may  be  pleaded  in  bar  to  an  aftion  of  debt  for  the  mages, 
but  Brampston,  Chief  Jujlice^  and  /denied  it.  ^"'«»  ^  l^^• 

Yelv.  84.     Cro.  Eliz.  57.  240.     Cro.  Jac.  no.     i*Sid.  279* 

RKLEY  laid,  if  qne  borrow  money,  and  promife  to  enter  into  To ajjrutf!fifit,ih§ 
to  pay  it  at  a  day  to  come,  and  promife  that  he  will  keep  his  <*cfen<iant  m^y 
f  payment,  and  afterwards  he  makes  an  obligation  for  the  pay-  gj^fori^i^e. 
of  th^s  money  at  the  day,  if  he  fail  of  the  payment,  debt  may  covcry,  for  the' 
ought  againft  him  upon  tlie  obligation,  and  be  may  alio  bond  deter. 
t^D  an  aftion  of  the  cafe  upon  the  promife  ;  hut  /  denied  it,  "»•""  ^^  ««- 
ifc  the  obligation  determines  the  cpntraft.  ^^^' 

Cliff.  199.    Cro.  Jac.  33.  25^    i.  Wilf.  331.    Cow^.  iz8. . 

Ifovr  by  II.  Geo.  1.   c.  19.  f.  14.  <•  and eceupatiw  of  what  wat  fo  held  or  €fi* 

ilrviait  diificuUies  tHat  may  occur  <<  joyed  ;  and  if  on  the  evidence  any  paiol 

edcmif^.are  no^  by  deed,  it  U  *<  demife  or  agreeinent,not  by  deed»  whereon 

td,  that  the  landlord  may  recover  *<  a  certain  rur  waireferved,  ihaU  appear,,  it 

IboaWe  (atisfa^ion  for  the  lands,  '*  (hall  be  made  ufc  of  as  evidence  of  Uie 

Matt,  er  herediranients  held  or  oe-  «*  quantum  of  damage  to  be  recoYcred.*' 


id  io  aA  aftioo  on  the  c^fc  for  vjc 
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^^"  3*  DoTie  againfi  Smcthicr  and  Leigh. 

Trimitj  Tirm,  8.  Car.  I.    Roil  13  to. 
In  covcfunt  to    TERROR  to  rcverfc  a  fine  (a)  in  Cbe/fer^  2.  Car.  i.  betwixt  Sn 
lew  a  fine.  If  tu  -Hf  ^jjj  £^^-^^  demandants,  and  5/r  Richard  Done  zxxA  Sir  J^bn 
SlT^^ih^i'ii*  ^'^^  Margaret  his  wife  and  7?A«  Dont  their  fon  and  heir  ap] 
dJftcdiothe  dcforccants,  &c. 

««^'»-  The  error  affigned  was,  Becaufe  the  writ  of  covenant  w 

J»nehl5«-S7i«  reeled  to  the  coroners,  with  this  claufe  in  the. end  of  the 

i.RoU.^.797. 
Co.  Lit.  1 5S. 


S.  Mod*  sdf.      .,  ^ 

Moor,  547.  ^»9^fi 

«.  Vent.  »i6.    the  (herilF,  &c. 

tiuifc  ^^'^^^'     This  error  was  4ivers  times  argued  at  the  bar,  and  much  ii 

*^'         ppon  by  CaJ-throp,  Maynard,  and  others,  who  argued 

bar/(?r  the  plmtijf  \n  the  writ  of  error.     And  First  they 

That  if  the  fheriff  had  been  the  fole  party  to  the  fine,  yet  th 

ought  to  have  been  dircftcd  to  him,  becaufe  it  is  but  a  fummon 

the  IherifF  m^y  fummon  himfclf;  alfo  it  is  not  returned  that 

flierifFand  cannot  fummon  himfelf;  and  the  courfc  of  1; 

tliat  the  writ  fhalj  be  direftcd  to  the  fheriff,  and  not  to  any  < 

when  it  may  be  done  without  prejudice  ;  and  that  the  « 

abateable  where  it  is  direfted  to  the  coroners,  &c.  Fiji  18./ 

f  RoD  ^^'  3/     9*  ^^^'  ^'/^'  '^*    ^^^  Second  Reasok,  Becaufe  tli 

tlcoffiJ76.  a.  fl^criff  is  not  the  fole  party,  but  others  are  joined  witli  hira,  i 

And  ALL  THE  Court  refolved,  that  it  was  not  error ;  for 

writ  be  direded  to  the  fheriff,  and  he  is  party,  it  is  doubted  i 

Books  if  the  fheriff  as  plaintiff  may  execute  a  writ  for  bii 

and  as  defendant  may  execute  a  writ  upon  himfelf;  and  thei 

it  were  good,  to  avoid  that  doubt,  to  take  a  writ  direAed  h 

coroners,  as  well  where  the  fheriff  is  plaintiff  as  defendant, 

f  jrmiJc  thereof  in  chancery,  at  the  time  of  fuing  the  writ.    A 

i>  the  general  courfe  to  award  the  writ  to  the  coroners,  to  1 

%hc  doubt  of  delay  ;  for  if  he  be  plaintiff  and  makes  not  fud 

mife,  the  defendant  peradventure  will  take  exceptions  in  abate 

of  the  writ  \  and  fo  if  he  be  defendant  he  ipay  peradventure 

in  abatement  of  the  writ,  and  caufe  him  to  have  a  new  writ. 

when  it  is  awarded  to  the  coroners,  if  the  defendant  would 

excepted  againil  it  (as  peradventure  be  might  in  fome  cafes 

when  he  appears  and  accepts  thereof,  and  comet  and  levies : 

thereupon,  he  never  afterwards  fhall  afHgn  for  error,  tba 

writ  ought  not  to  have  been  direfted  to  the  coroners  ;  efpe 

upon  this  amicable  writ  to  make  affurance,  &cc,     FiJe  34.  h 

fL  29.     12.  Htu.  4.  pi.  24.     8.  Hat.  6.  pi.  28.     2.  Hen.  6.  f 

FitzL  N.  Br.  98.     II.  Ed:L\  4.  pi.  f.     3.  Heu.  6, pi.  2. 

In  a  fine,  the         ANOTHER  Error  was  affigned.  That  the  writ  of  covena 

c«rci6c;«teof[he  thc  Certificate  is,yJ  fecent  eosjlcur.  b^c.  where  it  ought  to  be 

writ  may  be      j^^^  upon  view  of  tlie  return  of  that  writ  certified  from  Cbe/ 

J^"^^^'"^'*'' was  v^i.— Whereupon  it  was  awards  that  the  rojl  fhon 

amended  i  and  the  fine  was  affirmed. 

(«)  By  10.  ^  II.  y^ill.  3*  c.  fx.  wrritt  years  after  the  inapedicpfnt  rcm^il 

of  error  for  reverfing  Arcs  muft  he  broaghi  ^.  Ann,   c.  ^6.  f.  ^o.   the  aditei 

Within  twenty  years  after  levying:  them,  ex-  commenced   within  a  year  after  d 

cftpt  as  to  th&fe  under  the   impediments  entry  made ;  and  it  muft  be  lO  aA 

therein  meniioned,  who  arc  allowed  fire  try.     3.  Burr.  1897. 

D 
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Downs  againfi  Hathvvait.  ^'*"  4* 

VEBT  upon  a  botid  de  quinquaginta  duabus  libris.    The  defendai)f  A  variracc  be. 
Pjead'  "  ««  'fiffum."     The  jury  find  the  bond  to  be  quin-  'Z:^^:^^, 
Htf  duabus  libns^  with  a  condition  to  pay  twenty-lix  pounds,  and  tionof  •  #<««^ 
It  the  defendant  delivered  that  as  his  deed  to  the  plaintiff:  and  if  **  giata'mtt^d 
It  be  tl\c  deed  of  the  defendant,  as  is  mentioned  in  the  dcclara-  of '|  ff;?**** 
>n,  tlicy  pray  the  difcretion,   &c. — And,  upon  motion,   the  "x^'*'*"****^ 
9VRT  held  it  to  be  found  for  the  plain*  iff  i  for  **  qulnginta*  is  "**'*="*• 
Lone  with    ^^  qu'tnqua^ntay''    as   **  iviginta**    PRO    **  vigintaJ*'  '°A  ^J*' '.^'' ^ 
fbereupon  rule  was  given,  that  judgment  Ihould  be  entered  for  cro^ja^.  ilf  * 
e  plaintiff,  unlcfs,  &c.  108. 161.  290. 

1.607.     Lot.  421.     Hob.  10.  119.  Cro.  Eli2.  89^.      Yelv.  193. 115.     Skin.  310.     Salk.  462. 
Vmc  106.     1.  Mod.  34X.     Cowp.  17S.     I.  Teim  Rep.  240. 

Afterward,  being  moved  again,  another  exception  taken.  That  ^  vanincecf 
ilB  bond  and  tiic  declaration  were  John  Hathwait^  and  the  roll  is  y*?*'.'"""^  °^ 
hn.S€d  non  allocatur  ;  but  adjudged  for  the  plaintiff  {a).  {*^^^''  "^"'^' 

Ijk  Jae.  S03.    Cowp.  129.        («)  It  wa»  moved  again,  and  adjudged  for  the  plaintiff*      Poft.  4x1. 

Needier  agalnjl  Symnell  and  his  Wife.  Caie  5, 

1  Trinity  Tirnty    ll.  Car.  i.    Roll 

ICTION  ON  THE  CASE  FOR  WORDS.     Whereas  iht  ^*  Si..d  iffi  ^ 
I*  plaintiff  was  of  good  name  and  fame,  and  a  citizen  and  free-  "/•"''  f«'.'*  »» 
|m  of  London^  and  lor  twenty  years  had  ufcd,  and  yet  ufeth,  the  ^^^p^^J^^^ 
i^e  of  felling  of  cr¥Ell  without  any  deceit,  that  the  defendant's  Jiic*"forthcof* 
jk  faid  thefe  words,  **  Thou  art  a  cheater,  and  hail  cheated  my  ftnccoitiicwifo 
Aufband  of  five  hundred  pounds.''   llie  defendants  pleaded  quid  only. 
tm$H/uMi  imU  culpabiles ;  and  found  for  the  plaintiff,  and  damages  s.c.joncs,36£. 
rty  pounds.  t.  R0U.Ab.62. 

And  it  was  now  moved  in  arreft  of  judgment,  First,  That  the  c,o.  jac.  5. 
wt  was  not  well  joined  ;  for  being  for  words  of  the  wife,  theiffue  cro!  £112.883. 
ght  to  have  been  ipfa  non  eft  inde  culfabllis, — Sed  non  allocatur:  Hob.  126. 
r  the  hu(band  and  wife  are  charged  as  tor  the  wrong  of  the  wifej  ';  B'owni.  c 
the  ifluc,  quodipft  non  funt  inde  culpabiles^  is  well  enough.  i*^und' 

Sbcokdly,  It  was  moved,  that  for  thefe  words  an  aflion  lies  Cro.  jac.  239. 
t|  for  the  words  do  not  touch  him  in  his  profeffion  as  a  tradef-  *^** 
in,  norare  applied  to  him  for  cheating  him  in  his  trade;  but  it  \^\q^^I\^^* 
tjrfaethat  he  cozened  or  cheated  him  at  dice,  or  by  fale  of  land  :  x.'Ro.Rep.*2i6. 
a  fo  fay  that  one  cozened  or  cheated  him,  an  adion  lies  not,  no 
ore  for  a  tradefman  than  for  any  other  perfon  ;  and  it  hath  been 
lefolved  and  adjudged  in  Sir  IVilliam  Brunker\  Caje  {a)^  and 
wge^s  Cafe  (b).'^ALL  the  Court  was  of  that  opinion,  tliey  dc- 
rering  tneir  opinions  feriatim.     Wherefore  rule  was  given  to 
.ttr  judgment  for  the  defendant,  unlcfs,  &c. 

(4b)  Cro.  Jac.  417.         {h)  Cro.  Eliz.  95.    Moor,  261.    Hutton,  14. 

Doftor  Sybthorp's  Cafe.  .    Casf.  6. 

I  CTION  FOR  WORDS.    For  that  the  defendant,  at  Burton-  Maiieiooily  to 
^  Lazers  church,  fpake  thefe  words  :  ••  Sec,  Do^for  Syhthorp  is  ^«y  «h«  another 
robbing  the  church :"  and  afterwards,  at  another  day,  fpake  of  "  l'.^^' J"f^ 
e  plaintiff,  *«  Do^or  Sybthort  hath  robbed  the  church"  (immendo  \iJ!^*^^ 
•  dhvch  of  Burion-Laztrs).  be  fetony,  is  ac« 

tionable  |  lor  U 
iba!l  be  intended  in  the  vi^rjiftnft^    S.  C.  Jones,  ^66.      t.  Roll.  Ab.  76. 

After 
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bYBTHotp'i  After  vcirdift  for  the  plaintiff,  Bac^maw  nloved  in  artcft< 
•  ^^•**  judgment,  that  for  the  firft  words  anaAion  lies  not,  bccwfc 
doth  not  cliarge  him  witli  an  aA  done,  but  in  attempting  to 
an  a£l :  and  for  the  laft  words,  that  it  lies  not,  bocaufe  it  dodii 
mention  what  church,  nor  of  what  thing;  and  it  miybe  in  tak 
away  the  lead,  or  fuch  things,  which  are  not  felony  (o),  or,  as 
common  fpeech  is,  for  not  paying  his  tithes. 

Sed  non  allocatur  :  for  ail  the  Court  held,  that  for  both  fpco 
an  aftion  lies ;  for  it  is  to  be  intended  ill  the  worfer  part,  h 

00.  j4c,  154.  fpoken  malicioufly  to  flander  him,  and  that  it  was  for  the  takin 

fuch  things  as  is  a  felonious  ad.  And  although  it  was  objc^ 
that  robbing  the  church  is  an  intention  to  do  an  aA,  and  it 
felony  ;  and  to  fay,  that  he  attempting  to  do  an  aft  cannot  bi 
lonj,  and  therefore  no  caufe  of  aftion;  Berkley  faid,  that 
faymg  fucH  a  j)erfon  is  robbing  fuch  a  man,  or  ravifhing  fa 
woman,  an  aftion  lies  :  fo  here.  Wherefore  it  was  adjudget 
the  plaintiff.  f^td4  Ben/on  v.  Msrley  (h)\  where,  it  was  adjwl 
that  for  thefe  words,  **  Thou  hall  robbed  the  church,"  ima 
the  church  oi  Alphage^  an  aftion  lies. 

(a)  Made  friony  674.  Geo.  2.  c.  31*  {I)  Cr«.  Jic.  153. 

Casi  7.  The  Cafe  of  Downs  and  Hachwait. 

Vide  aati.  Page  416. 

MorA  (hannot  'THIS  Cafe  was  moved  again.  Rolle,  f^  the  defendant  Fii 
be  avoided  by  *  There  is  a  Tariancc  bet\Tixt  the  obligation  and  the  dec 
^iciout writing  i\oni  for  the  declaration  is,  that  Johannes  HaIthwait 
li^xV'vA'  **'^'-^^'  ^"^  ^^^  obligation  is  Joaem,  without  ztrf  daft  or; 
^S6.  *  ovet  it;  fo  it  cannot  be  the  fame  obli^tion  whereof  he  decl 
s  c  Tonrt  «6  ^^'^  ^'^^  bond  is  void  for  the  infekliibihty  j  for  ?#afm  is  not 
i:Roll?AK  ?i6.  name. — Sed  non  allocatur  ;  for  it  is  the  fame  word,  and  (hall  h 
Cfo.  £112.996.' tended  Johamcm  abbreviated:  and  an  obligation  Ihall  iiO( 
Cro.  Jfc.  147.    avoided  by  vicious  writing  or  incongruity. 

4.^Com/Dig.  Secondly,  He  moved,  that  qulnginta  is  not  a  word 'of  any 

279.  tainty,  and  efpecially  it  cannot  be  taken  for  qmnquogintoy  fi 

1.  Term  Rep.  wants  the  fyilable  "  qua ;"  and  if  It  hath  arty  fcnfc,  it  is  rathi 
**°-  be  taken  for  five  hundred  than  for  fifty. — Scdnon  aUocatwr:  fi 

cannot  betaken  for  five  hundred,  becaufe  it  is  not  ^^ gtrUa^'*  wi 
S<;  taken  for  a  hundred ;  and  it  hath  fuiiicient  intendment  D 
fifty,  by  the  condition  to  pay  fix-and- twenty  pounds.  And  a 
was  remembered,  that  an  obligation  ^^  fcptingent^^  was  taken 
•*  fepiuaghit^^^  and  not  feVen  hundred,  lior  void :  fo  here.  Wh 
fore  it  was  adjudged  for  the  plaintiff. 

Cai£  8,  Baker  and  Unica  his  Wife  tff tf /;j/?  Brereman. 

Eafier  Term,  1 1 .  Car,  i .    R$U  1 52. 

jtnanaOionfor  A  CTION  ON  THE  CASE;  Whereas  the  wife,  before  t 
ftcppinf  a  way,  -^  riagfe,  was  pofleffed  of  a  leafc  for  years  of  a  clofe  in  St.Mwart 
Jl*u«*'^*d'ciTbe  ^'^  which  clofeaftable  was  formerly  ercfted, and  now  an  hoBfed 
in*binrv.ho  has  built;  and  that  tlie  defendant  was  ocdupier  of  another  ddfcLa 
thoii»hcriunce;  T«B  Yard,  in  the  faid  parifh  of  S/.  MartifC%^  near  adjoiJiJB] 
fofanaikjation  the  plaintiff's  clofe;  and  that  within  the  faid  parilh  thcrcily 
that  all  occu-    ^-j^^  whereof,  &c.  was,  a  cuftom,  that  all  the  occupiers  of  £ 

ptcrtofa  certain  * 

tloCe  oughc  to   have  a  way  for  them  and  their  fer/anta,  kc,  \%  not  Aifficieat  \  but  InhahiUBItt  may 

cribt  for  an  cafcmcnt,  &c.  ift  ihc  (wW  ol  aAoOast*    Kn^t^-^v^. 

ad 
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clofc  of  the  plainlifTs,  from  time  whereof  the  memory  of  man  is       Bak  kr 
^iotbtconlT2iTyybalmeruHt  et habere  con/uezvrunt^foT thtmzndthcir       -i^'^V' 
Brnnts^  quondam  viam  tampedeftrem  quam  e^picftrem  at  all  times  of  the      *  **  ■*'**'^ 
tar  for  all  cartsand  carriages  from  the  faid  clofc  of  the  plaintifF's  jonet, 267.^67. 
i  vtluUra  the  clofc  called  the  Yard,  ad  vet  in  a  place  ufually  3.  ^^y*  3^*. 
ftUed  THE  Leystall  in  !it.  Afar  tin's  aforefaid  ;  et  fie  retrorfum  ^'o.^>««  ««3.^ 
IDOI  the  faid  place  called  the  Leystall,   et  in  ultra  the  faid  Jvc^Vac'i  t 
ofe  called  THE  Yard,  ufque  ad  the  clofc  of  the  plaintiff.     And  446.  665.  ^  ' 
lefaid  Unka  his  wife  fo  being  poflcfled,  and  having  the  occu-  2.  Leon  44. 
ibon  of  the  faid  clofc,  that  the  defendant,  to  hinder  her  of  her  ^-  Co.  61. 
ijr,  and  totally  to  exclude  her,  fuch  a  day  and  year  eredlcd  a  5;^^'^-  9)- 
■liding  upon  the  clofe  called  the  Yard,  cr  tranfverfo  via pnt-  p^^t.  -4^ 
(Art  that  fhe  might  not  have  nor  ufc  the  faid  way  ;  and  that  3.  Burr.  i^ox. 
herward  fhe  married  the  plaintiff  ^B/i/ttr,  and  that  they,  after  die  4-  ^^^*  i>«);* 
iUTiaEc,  could  not  ufe  the  faid  wav,  to  their  damaec  of  forty  47i* 

.  14,. 

[The  defendant  pleads  not  guiltjr;  and  found  againil  him. 
prrcHiNGs  now  moved  in  arreft  of  judgment.  First,  1  hat  fuch 
cnftom  within  a  parifh  alledged  for  an  occupier  of  fuch  a  clofe 
I  have  a  way,  &c.  i$  not  good,  but  he  ought  to  prcfcribe  in  him 
vliohath  the  inheritance;  and  that  a  cuftom  In  a  parifli  cannot 
iewell  applied  to  a  clofe  in  tlie  parilh. — And  all  the  Court 
lis  of  that  opinion.     21.  Eli%.   Vyer^  363.     6.  Co,  60.  b. 

RoLLE  alledged,  tliat  he  cannot  otherwife  prcfcribe,  bccaufc  one 
i  Was  once  owner  of  the  inheritance  of  both  clofcs  ;  and  unity 
rnotdeftroy  the  way;  but  that  it  is  revived  by  the  diffcverance, 
Jii.  Edw.  3.  pi.  2. 

rlr  WAS  ANSWERED  thereto,  that  it  ought  to  hnvebeen  fo  fpe- 
*  Vir  fliewn,  which  doth  not  appear  here  ;  and  pei  adventure  it  will 
tfcrre  in  cafe  of  a  way :  but  in  cafe  of  neccflity,  as  a  water - 
nrle  betwixt  two  houfcs,  or  peradvcnture  inclofure,  or  fuch 
Dgs  which  are  of  ncceffity,  there  he  may  fo  prcfcribe,  and  the 
r  ought  to  except  tliem  in  his  convcvancc.     ride  11.  Hen.  7. 

;aj. 

kAod  ALL  THE  Justices  held,  that  inhabitants  may  allcdge  prc- 
tion  for  away  to  a  church  or  market,  which  are  of  nccclfity, 
fia  matter  of  difcharge,  as  in  modo  dedmamliy  or  to  be  quit  of 
I;  but  not  in  matter  of  profit  or  charge  in  another  foil,  as 

/i  Cafe  (/i),    8,  Edw.  4.  pi.  5.  for  fifhermen  to  dry  their  (^)  ^«>-  J»c.. 

,  for  the  pubjic  benefit  or  ifor  cal'cmcnt,  as  i  c.  Edw.  4.  pL  20.  i^**   ,. 
\^o    DM      \     ^i   ^   ,L\  Try    Cfo.  Ehz.  iVj. 

»•  ^^W.  4-  Pl>  3-  W  2.Roil.AS.2b4. 

.»57.    i.Lcv.176.    2.  Lev.  253.    3.  Lev.  386.    Hcb.S6.ii8.    Ca.  Lit.  no.  b.  C-«iih.  191. 

The  Second  Exception  was,  Bccaufc  the  wife  joined  with  in  an  aa -on  for 
bthuffMind  in  the  adtion  for  the  flopping  during  the  coverture,  "orp*"^ic  /» ;* ay 
^ch  ought  not  to  be. — Sed  non  allocatur  \  becaufc  the  wrong  was  |.°q!^'*  I'^s'^  I 
looe  to  the  wife,  and  the  hufband  had  it  in  right  of  his  wife.  L^L^mairb^e^ 

,  Bat  for  tlie  firft  exception  it  was  adjudged  for  the  defendant.        '*'^'  ''"^^'."^ 

im^  34!.— Cfo.  EHz.  96.  459.  608.  613.     I .  Com.  Dig.  57 1 .  575.      See  S.  C.  citrd,  2  •  Mod.  2 1 7. 
llNtjIlcw     Sti^hd^lA.K^j.^i,    x.Stra.  61.219.   x.Stn,  726. 977.     iiycd.294.     Uou^l.  32^. 
jftkHtlUp.#»7. 

{h)  6.  Co.  (i. 

llvitclvAWA 
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CAit  9^  Hutchman  againj  Porter. 

iQ aniOionfor  ^HTS  cafe  lAras  now  moved  again,  and  the  Coutr  agreed i 
■  ib^icbut  X  the  judgment  was  good ;  for  it  cannot  be  intend^,  thtt  he 
^H^^lkuur  *^^3^«  of  any  other  matter ;  thtreforfc  he  was  acqiutted  i 
it  fuSiciem,  ^^  ^^  *'  certain  enough.  The  wfit  in  Fittberhrt  la)  of  cot 
Without  fayinf  racy.  is  acqu'ietatust  and  he  doth  ^ot  f;iy /ju/r;  and  tne  prccec 
••  ••*.*•  are  both  ways.    The  two  precedents  in  the  Old  Entriesj  la 

rid$  aote,  t86.  ocquietMut^  omitting  indi ;  and  although  the  oth^  precedents,  v 
^'^*  are  acquietatus  inde^  ate  the  fureft  way,  that  doth  not  prove 

Cro.  Jic.  131.  where  inde  is  omitted  it  is  good  enough.     Whereupon  aH 
Tdv  f6i        ^^^^  Justices  refolvedi  tliat  the  judgment  was  good,  an 
i.Co^Di^t6i.  firmed  it  accordingly^ 
tee  I.  HaH^k.  i^^  d  ch.  }i.  f.  i, 

(i)  ilatuhl  BreViudl,  pi  its* 

CaIs  to*  Spencer  tff  j/;{^  Mcdburne  and  his  Wife. 


In  an  adion  for  A  CT*ION  FOR  WORDS.  Whereas  the  defendant's  wifch 
Jj*!?  J*^fj  communication  with  J.  S»  of  the  plaintiff,  and  intendi 

••hwi  he  iia  '  deprive  him  of  his  good  name  and  fame,  and  draw  him  into 
••  thief,*'  it  or  his  life,  fuch  a  day  and  year  fpake  of  the  plaintiff  ^^r  yArjj 
mukHh^mverrtd  verba:  "Go  tell  my  landlord"  (/wifirrWd  the  plaintiff )  ••  h 
thatthepiaimiffc*  thief,  and  I  will  caufe  him"  {innuendo  the  plaintiff)  " 
?  'te!^**^''  "  hinged  ;"  the  defendants  pleaded  not  guilty  ;  and  it  was  I 
iK»,  177.       againftthem. 

Port.  491.  And  now  FARRtR,  for  the  defendants^  moved  in  arrcft  of 

a.  RolLAb.84*  ment,  Becaufc  it  is  not  alledgcd  nor  avetred,  that  the  plainti^ 
her  landlord,  and  that  the  innuendo  will  not  help  it. 

But  Taylor,  for  the  plaintiffs  argued,  Forafmuch  as  it  is 
that  communication  was  by  the  defendant's  wife  of  the  pla 
and  upon  that  communication  it  is  alledged,  that  the  wire  fi 
codem  qucrcnte  the  laid  words,  "  Go  tell  my  landlord"  (innucm 
plaintiff],  it  is  a  certain  defcription  that  they  were  fpoken( 
plaintiff;  and  when  the  jury  hatli  found  them  guilty,  it  p 
that  the  words  were  fpokcn  of  the  plaintiff,  who  was  her  lane 
Othcrwife  it  could  not  be  found  to  be  fpoken  of  him. 

And  Justice  Jones  and  MvsfeLF  were  of  this  opinion 
Berkley,  and  Bk AMVi^roiiy Chief  jfuflicc^  doubted  thereof; 
the  dcclantion  in  itfclf  is  not  certain  by  an  innuendo  to  be  ff 
of  the  plaintiff,  the  vcrdift  can  never  aid  it :  and  it  is  not 
Ihewn  that  the  plaintiff  was  her  landlord,  and  fhe  might  have 
landlords,  and  fiCn  conjlat  of  whom  fhe  fpake.  Wherefore 
advifate  vu/t. — And  after  it  was  advifcd,  to  avoid  further  qud 
that  the  plaintiff  fliould  rctinquilh  this  aftion,  and  ameikl 
^^Vu\'k\     fault  in  the  fccond.     And  it  was  ordered  by  confent  (^). 

2.  Kf4l,  Ab.  04.  t^ 

whore  it  iftf-iH,  that  in  Hi/aryTtftn,  ii.  Car.  I.  judgmeiil  was  given  in  this  cafe  agalnfl  Chep 
fajj  hil  capiut  ptr   kitiam^ 

^^^^  ^^  Price  a;ratnll  Packhurft  and  Others. 

Hiltiry  Term,   lo.  Car.  I.     Roil  p 6. 

1 1  r*c^ton  bond  rpRROR  of  a  judgment  in  the  common  pleas*  Wheteas  a 
TbfeelTt'Zm  ^^0"  of  ^^^^  ^^*^s  brought  by  fix  executors  named  in  the 

werefummored  and  fevered,  on  verdifl  for  the  pbintifFs,  the  thret  who  pr*r«CQted  Ottj  fignjl 
without  naming  the  othert.— 1.  Roll.  Ab.  9S.     Dyer,  y^,    Wcilt.  Otf.  Sx.  104. 
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iter  three  of  them  bcirtg  fummoned  and  fevered,  the  three      "^^'fj 

s  bring  debt  upon  an  obligation  made  to  the  teftator.    The   ^  «^«>^. 

dant  pleaded,  WW  ^/ /fl^/tfm  ^  and  found  againft  him,  and  ^"^mm. 

nent  tor  the  plaintiff. 

IRMYK  now  afTignedfor  error,  That  there  b  not  any  mention 

in  of  thofe  which  fevered,  for  they,  being  always  executors, 

r  to  be  named  in  tlie  judgment.    And  it  was  commanded, 

hey  Oiould  fearch  the  precedents  in  the  common  pleas,  to  fee 

thecourfe  was  there,  Whether,  upon  fummons  and  feverance» 

lent  only  (hall  be  for  thofe  which  profecuted  ?  And  it  was 

ed  by  the  three  prothonotaries,  that  the  courfe  was  fo. 

d  THB  Court,  abfente  Brampstok,  were  of  opinion,  that 

good  courfe,  and  no  caufe  of  error:  for  the  executors  who 

vcred  peradventurc  never  proved  the  teftament,  and  it  may 

ver  will  prove  it  or  adminifter ;  therefore  when  they  arc 

1  in  the  writ,  and  will  not  join,  it  is  reafon  judgment  fhall 

iy  for  thofe  who  profecuted,  without   naming  thofe  who 

vered.    Whereupon  rule  was  given,  that  judgment  fhould  be 

ed,  unlefs,  &c» 

Smith  againft  Smith.  Cah  h. 

lOR  of  a  judgment  in  the  common  pleas.   The  error  affigned  On  aa  error  In 

as,  Becaufe  the  venire  facias  was  returned  by  Sir  Richard  Salt --  '*^'  *•  *f^**  -^* 

«,  (heriff  of  Effix,  in  Craftino  Martini,  nonq  Carol! ;  and  that  then  JJVi^  '*'"'"  **^ 


i  vtnirt  wit 


ftino  Martini^  nono  Caro/i^  the  faid  Sir  Richard  Salting /ton  was  not  Ojeriff,  _ 
leriff,  but  one  Henry  Smith.    The  defendant  in  the  writ  of  «*//» «/« trratum 
faith,  that  Sir  Richard  Salting/ton  was  made  fheriff  of  E/px  **  ^^  confeffion 
:  the  return  of  the  faid  writ,  viz,  decimoNovcmbris^  nono  Carolij  ^  "' 
;  king's  patent  dated  dtrimo  Novemhris,  prout  patct  de  recordo.     "'*'  **^* 
**  nul  tiel  record"^  pleaded  at  the  dav,  he  procured  in  court  *'^o^«Ab.575. 
ttcrs  patents  whereby' he  was  made  (heriff.    And  it  was  moved  \^^q^^  -,. 
AYNARD,  that  this  ought  to  be  tried  per  ^tf/j,  whether  he  were  cro.  jac.  12. 
F  at  fuch  a  day,  and  not  by  the  record  of  the  patent ;  for  he  19.  5*1. 
: be  difcbarged  before  the  day. — Sed non  allocatur;  for  it  (hall  '^"y"'  *3'- 
5  intended,  unlefs  it  were  by  pleading  (hewn  to  the  Court.  ^'^^'  ^^^^^i* 
rfore  the  judgment  was  affirmed. 

Horn  againft  Barbar.  ^'''*  '3* 

BT  upon  an  obligation.     The  defendant  demands  oyer  of  the  To  coveninfi  jn 
ondition,  which  was.  That  if  he  paid  the  rent  referved  upon  'l!*  JIV""^'"^' 
ifcofa  mill  and  certain  lands  during  the  term  of  thirteen  years,  ^j^Tj^JU^ 
Feafts  mentioned  within  the  leafe,  or  within  ten  days,  or  payment  ijcne. 
1  fix  months,  according  to  a  latter  agreement  betwixt  them,  raUy,  batmufi 
he  obligation  (hould  be  void.     The  defendant  pleaded  the  ^v^^y  ^*^ 
ture  verbatim^  which  was  of  the  leafe  of  a  mill  and  certain  Jlf^^^flj^. 
mentioned  therein,  rcferving  the  rent  of  forty  pounds  a-year  cd.     ^      * 
four  ufual  Feafts,  or  within  ten  days  after  :  and  he  pleaded,  Am,  7$.     , 
c  hath  performed  all  the  covenants,  payments,  and  agree-  q^  ^.^        . 

AII.460.     Cm.  Jac.460.     I.  Luiw.  552.  Palm.  70.  Savll,iio.  t.Lcoo.stt.  Cro.  £lit.33i. 
30|.    Salk.  49^.    Cowper,  578.    Doogl,  655. 

K  CAR.  E  e  ment' 
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HoRir        nicnts  contained  in  the  indenture, /v«;j£/^m  formam  et  efetlvj. 

mgstmji        dcntura  ct  cinditicnii  pyw^icl.     And  upon  tliis   plea  the  plai 

*-^*'^*'     demurred.  ^  ^  ^  ^ 

And  KE£LiKc;,/or  the  plaintiffy  flicwed  for  caufc,  For  tlia 

condition  is  in  the  disjunctive,  viz.  *'  at  tlic  four  Fcafts,  or  w 

"  ten  days  aftercvery  Fcaft,  or  within  fw  montlis*'  (according  • 

agreement),  and  thifrcfore  he  cannot  plead  payment  generally 

he  hathelcftion  to  pay  it  at  which  of  thofc  days  he  will. 

/was  of  opinion,  that  the  defendant  might  plead  paymci 
ncraily  ;  but  Jones  and  Berkley  againil  it,  Bccaufe  the  o 
tion  icfcrs  to  one  of  the  tliree  times,  viz,  **  the  four  Fea 
*'  within  ten  days  after  every  of  llicm,  or  within  lix  moi 
Vvhcrc  he  hath  eledlion  upon  which  of  tiiofc  days  he  will  pay 
he  pleading  that  he  hath  performed  the  covenants,  payment 
agreements,  it  is  no  plea  to  this  condition.  \V'hcreforc  the; 
in\QyahfenU  Brampston,  that  judgment  ihould  be  given  1 
j'laintiir,  unlefs,  &c. :  and  afterwards  judgment  was  enter 
cordingly.  Hde  ii.  Edii,\j^.  pL  12.^/44.  Keilway^  q^,  38.  J 
//.  26.  8.  Co.  133.  b.  Co.  Lit.  303.  b.  5.i/'^/i.  T.pL  9.  ^^.E 
pi.  44. 


Ca8i  14.  .    Sydownc  agahift  Holnie. 

In  prohibition  fo  pROHlBITlON;  furmifing,  That  the  Prior  of  Brljlol  \;^\ 
\a%\^Js\^^^  "^  ^^^  ^^  ^"^'^  ^^^^^  parcel  of  his  priory,  and  that  he  and 
n  it  appear  tha^  prcdcceflbrs  time  whereof,  &c.  until  the  dilTolution,  held  t 
the  abbot  was  lands,  being  parcel  of  the  demefnes  of  the  faid  priory,  difc 
exempted  from  ^nti  acquitted  from  the  payment  of  tithes,  for  his  fermors  : 

oHh^TtThfi  "^"^^  ^^'^  ^'^^  ^^  y^^"  ^^  ^^^^  ^^^^  ^^"^^'  *^^-  »  ^"^  ^^^^^  ^ 
time  of  thcdif-  piiory  was  diflblved  by  the  27.  him.  8.  c.  28.  ;  and  that  t! 

foiution,  itfh-ll  king  was  fcifed  in  fee  of  the  faid  lands,  &c. ;  and  fhcws  the 
be  intended  of  ^2.  Hen.  8.  c.  1 3.  "  that  none  Ihall  be  fued  for  tithes  wh( 
rrwfo1iof°"r  "  <ijfcharged  by  tlie  laws  and  ftatutes  of  the  realm,*'  and  tlie 
foJLT^ivibgey  o'f  2*  ^^'^'  ^'  c-  '3-  •  ^"^  ^hat  king  Henry  the  eighth  died  fe 
imd  not  on  »c*  the  faid  lands,  and  fo  conveys  it  by  mean  conveyance  to  L 
count  of  any  Bartelly  and  to  the  plaintiff,  as  his  tenant  for  years  ;  and  tl 
cmfcfiti^m  real,  p^rfon  of  Brljhl  fucd  him  for  tithes. 

S.C  Jonei,  368.  Upoa  tliat  prohibition  the  defendant  demurred  in  law  ;  an 
a.  .i.RoU,     .  j^^gujncnts  at  the  bar,  it  was  argued  at  the  bench. 

».Co.  47.49*  The  first  question  was  upon  this  difcharge  being  (hi 
•;"inft.  6«/^'  be  time  whereof,  &c.  in  a  fpiritual  perfon,^/3.  the  prior,  W 
Hob.  a98»  306.  this  privilege  thereof  be  determined  by  the  diflblution  of  the 
Cro.  £Uz.  to6.  br  (lill  remains,  and  may  be  in  the  king  and  his  patentee,  v 
Cro.  ]ac.  452.  ti^^  4id  of  the  27.  Hen.  8.  c.  28.  and  21.  Hen.  8.  c.12  .  ? 

lUrd.  jiv  .  .  "^  .  "^ 

3.  CoiD.  Oig.  And  /  argued,  that  in  regard  it  was  difcharged  time  where- 
*6'  in  a  fpiritual  pcrfon,  viz.  theprior  and  convent,  who  werc< 

5*  wnV^**'  *^'  ^^  have  or  to  be  difchai^cd  or  tithes,  it  being  a  privilege  vt 
I-        •  573-     them  before  the  Council  of  Latcran  (which  was  before  any  pa 
right),  it  may  by  intendment  be  by  compofition  real ;  and 
(hall  go  witli  the  land,  as.8,  Edw.  ^.pL  lu  and  F.  N.  B.^u 
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any  lay-perfon  may  have  acompofition,  and  thereupon  may  have     Stdowm 
d  prohibition,  much  more  a  fpiritual  pcrfon  may  have  it,  by  this        V<"*'5^ 
means,  &c.  and  it  (hall  go  with  the  land.    J^tde  7.  Edw.  3.  fl,  3.      "o****** 
10,Hen.  7.  pL  18.  diat  a  fpiritual  perfon  may  make  fuch  a  prelcrip- 
4ion;  and  then  being  a  prefcription,  iixed  \n  a  fpiritual  perfon  by 
tbedilTolution,  it  comes  to  the  king,  bc'mgperfona  mixta^  and  from 
]um  to  his  patentee,  as  Bp,  tVtncheJier' s  Cafe  (u),  and  Priddlc  z\ 
Hipper  {b). 

'  ButBRAMPSTON,  Jones,  and  Berkley  arG;ucd  to  the  contra  rv; 
Jtt  they  agreed,  that  it  (hall  be  intended  that  iuch  difcharge  was  oy 
compontion  real,  and  fhall  go  with  the  land,  as  the  cafe  put  of  a 
tommon  perfon,  which  is,  that  a  lay-perfon  (hall  have  advantage  of  Hob.  309. 
Irealcompoiition,  if  he  can  (hew  it:  butbecaufea  fpiritual  perfon 
may  have  divers  caufes  of  privileges,  by  grant  as  well  as  by  compo- 
Gbon,  and  that  in  divers  manners,  it  Ihall  be  intended  the  moft 
pneral  courfe;  which  is  a  pcrfonal  difcharge,  which  determines  *^°^*  ♦*•  • 
vith  their  corpoi-ation,  as  in  3.  Edw,  3.  pL  11.  And  in  favour  of 
flic  church  itlhall  be  intended,  that  it  was  rather  by  grant  of  pri- 
fil^  than  by  any  real  compofition,  and  that  the  tithes  are  due  to 
dieparfon,  and  (hall  not  be  taken  from  him,  unlefs  tliat  tlie  dif- 
charge continue  ;  which  is  not  here  (hewn. 

The  second  main  question  was,  Admitting  that  this  dif-  L^"**'  appurrc- 
charge  is  by  privilege  granted  to  the  priorv,  which  being  one  of  J"""®  reiiRiouf 

A    •    r    •         tu  ^^11-         L     -.1  ^  TT       o  o    1.    •         houfci,  or  to 

the  mferior  abbeys,  came  to  the  king  by  the  27.  ii/iv/.  8.  c.  28.  being  asbey$,  given  10 
JBQtof  the  value  of  20ol.^<?r  annum.  Whether  this  privilege  be  not  the  king  on  the 
■erely  determined  ;  or,  whether  it  is  not  revived  by  the  21,  Hen.  8.  diff>iuiionof:h€ 
r 28.  and  31.  Hen.  8.  c.  13.  ?  >^^"  *t>^y» 

'  •^    .  .  ^  ...  under  lool.  a- 

And  in  this  pomt  /  argued,  that  it  is  aided  by  the  27.  Hen.  8.  year,  by  the 
iaS.  hccaufc  that  gives  the  po(fclIion  of  the  abbeys  to  the  king,  ly.W^.S  c.i?. 
a  as  ample  and  large  manner  as  tiie  abbot  had  them  at  the  time  of  are  '^otcxempr- 
hediflblution;  and  it  was  difcliargcd  at  the  time  of  the  di(rolu-  „,en°TnhheY- 
ion :  and  if  it  be  not  aided  by  the  27.  Hau  8.  c.  28.  yet  it  is  to  be  for  the  privilege 
ided  by  the  31.  Hen.  8.  c.  13.  by  the  general  clau(e  j  which  is,  is  rot  rcvivtd 
latthe  king  and  his  patentees  ofany  monafteries,  &c.  Ihall  have  ^^V'  ^'••"^  ^* 
nd  enjoy  the  fame,  difchargcd  of  the  payment  of  tithes,  &c.  as  the  ^*  '^* 
tie  abbot,  &c.  had,  held,  and  enjoyed,  &:c.  Jones,  3. 185. 

And  whereas  it  hath  been  objefted,  that  this  (latute  extends  only  JJ^'  .j,^  ^^<^^ 
3  abbeys  which  came  to  the  king  after    the  fourth  of  Felruaiy  j.  do.  46. 
7.  Hen.  8.   c.  28.   but  this  abbey  came  to  the  king  the  fourth  of  Moor,  91 3. 
\ebruary   27.  Hen.  8.  c.  28.  and  Yo  excluded  out  of  this  (latute;  ^"o*^  "»• 
'anfwcrcd  thereto.  That  this  (latute  extends  to  abbeys  furrendered, 
elinquilhed,  renounced,  or  given  up  to  the  king  after  the  fourth  of 
February   27.  Hen.  8.  c.  28.  ;  and  that  is  intended  to  extend  to  all 
bbeys  which  are  given  by  the  27.  Hnu  8.  c.  28. :  for  although  it 
lath'not  relation  to  the  fourth  oi  February    27.  Hen,  8.  c.  28.  yet 
kat  is  but  a  foreign  furmifeby  fi:ch  relations  to  prejudice  the  kingi 
fit  is  3.  Co.  20.  a.  rehtions  arc  but  iiftioiis,  which  (liall  not  prc- 
■dice  the  king  by  fuch   conftrudtions :  and  in  rei  verUate  all  th^ 
lid  abbeys  were  furrendered  or  relinqui(hed  after  the  fourth  of 
^{fbruary  27.  Hen.  8.  c.  28.  or  during  that  parliament :  and  the  ex* 
ofition  hath  always  been,  that  this  claufc  extends  as  well  to  abbeys 
(fl)  a.  Co.  44,45.  (h)   II.  Co.  12. 

E  c  2  which 
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S YDowNB     which  came  after  the  ftatute  of  27.  Hen.  8.  c.  28.  as  to  the  fupcr 

-f'"V*       abbeys  i  aiid  never  any  queftion  made  in  thcfe  times,  or  in  fi 

•       years  after  the  making  of  the  faid  ftatute  :  and  therefore  the  c; 

of  — —  v.  Hayi4Ht{a)f  Cagallv.  Falrfux  {^),  and  Smith  v.  Pa 

./i*  C^)*  v^re  cited,  where  prohibitions  were  granted  upon  fum 

that  the  lands  came  to  the  king  by  tlic  27.  /fnr.  8.  c.  28.  and  th: 

Bcrlyv.  Walter  (4/),  a  prohibition  upon  the  furmifc  for  this 

was  granted  ;  where  it  being  in  queftion,  Whether  where  c< 

nual  ufage  had  been,  that  as  well  for  inferior  abbeys  given  t< 

kine  by  the  27.  Men.  8.  c.  28.  as  to  abbess  which  came  after, 

held  their  lands  difcharged,  fuch  prohibitions  (hould  be  gran 

1  HP.LD  it  to  be  an  equal  mifchief,  as  well  for  the  one  as  fo 

other,  and  that  the  ftatute  extends  equal  remedy;  and  fo  th 

portion  hath  been  always  taken  by  the  practice. 

t  ro.  Jic.  60S.         But  BRAMPftTOW,  Ch'iefJujUce^  JONES,  and  BaRKLEY  argi] 

1.  Co.  49.  iijg  contrary,  that  the  27.  Hen.  8.  c.  28.  doth  not  preferve  or  r 
this  privilege,  bccaufe  there  are  not  any  words  that  it  Ihall  b( 
charged  as  tlie  abbot  held  it,  but  that  the  king  ftiall  have  it, 
ample  manner  and  form  as  the  abbots  held  it ;  and  general  v 
will  never  preferve  the  privilege  and  immunities  which  wered 
^tnined,  unleis  by  fpcciai  ftatute  they  be  revived  :  and  the  ft 
of  31.  Hen.  8.  c  13.  doth  not  extend  to  them  ;  for  all  the  fee 
the  faid  ftatute  is  only  to  extend  to  abbevs  which  came  to  the 
after  the  fourth  of  February  27.  Hen.  8. :  and  all  abbevs  v 
came  to  the  king  by  the  ftatute  of  27.  Hen,  8.C.28.  came  to  hit 
fourth  of  February  27.  Hen.  8. ;  and  to  thofc  the  ftatute  of  3 1 .  h 
c.  13.  doth  not  intend  toextend;  for  in  every  branch  arc  menti 
only  the  abbeys,  &c.  which  came  to  the  king  after  27.  Hen.  8. 
although  this  daufe  to  be  difcharged  of  tithes,  in  die  body  c 
faidclaufe,  is  •*  any  monafteries,  Sc."  yet  it  is  after  the  "  iai< 
«' abbots,  &c.  ;•*  and  abbots  are  not  mentioned  before  in  thatd 
and  therefore  it  ought  to  be  expounded  and  coupled  with  tlie  d 
before,  which  mention  and  intend  only  what  came  to  the  king 
the  fourth  of  February  27.  Hen.  8.  and  doth  not  extend  to  at 
which  came  to  the  king  the  fourth  of  February  27.  Hen.i. 

And  Jones  faid,  Although  it  is  no  ftatute  until  the  end  0 
tlob.  Iff.  feflions  when  the  king  aflents,  yet  when  there  hath  been  a  fc: 
4.  inA.a5.  it  Ihall  have  fuch  relation  to  the  firft  day  of  the  feflions,  that 
vcft  aftually  in  thcking  the  faid  fourth  day  of  February  27.  //In 
that  tlie  king  fhall  have  the  rents  incurred  after  the  lirft  day 
before  the  laft  dav;  and  if  they  be  paid  in  the  interim  to  the  ill 
they  ftiall  be  paid  again  to  the  king. 

Sob.  309.  t6«  Jones  and  Brampston  relied  upon  the  judgment  in  Gem 
ff  right  (r),  where  it  was  held,  upon  folemn  argument,  by 
BART,  Winch,  and  Hutton,  Jufiicesy  that  the  31.  Hen.  8.  < 
4loth  not  extend  to  abbevs  which  came  to  the  king  by  the27.fl 
c.  28.;  and  the  cafe  of  fFhitton  v-  IVeJian  (/},  for  the  poffcffio 
the  abbey  of  S/.  'Johns  of  Jeru/alemy  where  the  queftion  b 

(rt)  7.  Tri.Rolla45.  In  B.R.  (r)  iS.  Jac.  i.  inC.  B.    Cro.J» 

Ik)  kaltcr  feiin,   %j.  £lli.   Roll  328.  Hob.  306.    1.  Jonci,  a. 

\fx  H.  R.  (/)  In  B.  R.  4  Car.  t.    LUc 

(()  EafterTenn,  37.  Ellf.  |.  Jones,  i8z.     Brid;.  31.    Co4b 

{d)  40.  Eliz.  RoU  679.  Bendloe^  i«8.  185.  Winrk'i  Entrki 
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her  the  faid  abbev  came  to  the  king  by  the  fpecial  aft  of     Stiowne 
m.8.  c.  13.  ?  ail  tlie  four  Juftices   agreed,  that  the  cafe  of      jjr«-/| 
rd  V.  jyrl^ht  was  good  law,  that  the  abbeys  which  came  to  '    * 

ng  by  the  27.  Hen.  8.  c.  2I.  were  not  within  the  privilege  of  Hob.  309, 
V».  8.  c.  13.  nor  to  have  the  benefit  of  that  ftatutc,  *'  *^^*"*-  '•5' 

d  Berkley,  Juftice^  infiftcd  much  that  this  privilege  to  be 
irged  of  tithes,  being  a  mere  pcrfonal  privilege,  was  deter* 
I  by  the  diflblution  of  the  abbeys,  and  tied  only  to  their  bo- 
nd pcrfons,  nor  can  be  revived  without  fpecial  words,  whicli 
>t  in  the  27.  Hen  8.  c  28.  :  and  that  although  the  p.  Hen.  8. 
extends  to  the&id  abbeys  fupprcffed  by  thcij.Hin.  8.  c.a8. 
ere  is  a  faving  in  the  faid  3 1 .  Hen.  8.  c.  1 3.  of  all  rights  aod  m- 
;  belides,  to  the  donors,  abbots,  &c« 

lerefore  for  the  rcafons  before,  but  principally  for  that  the 
diflblved  appeared  to  be  fupprefled  by  the  ilatute  of  27.  Hen,  8, 
by  the  opinion  of  the  faid  three  Juftices  it  was  adjudged 
le  defendant ;  and  confultatlon  awarded. 

Smith  againft  Smith.  c^*«  >5- 

Mieharimas  Tenn,  lo.  Car.  i,     R$ll  i^t. 

R.OR  of  a  judgment  in  formedon  in  remainder  in  the  com-  ^?^*"'!,'^ 
ion  pleas ;  where  the  judgment  being  for  the  demandant,  and  ^^^^^^  c.^,o* 
idgment  in  this  couit  affirmed  ;  on  judgment  for 

A     •  •        I  n       m  m  \  t       «   /•         the  dcmtodant 

KtTFEiLD,  Serjeaniy  moved  to  havocoits  aflcffed  to  the  dcfcn-  •„»  fokmlpoh 
in  the  writ  of  error,  becaufe  this  writ  was  brouglit  before  affirmedonenor 
ition,  and  thereby  the  execution  delayed  according  to  tlie  fta-  *^v  ^*«  ««^"*"** 
:>(2.Hen.T.c.  10.  Ante,  42.- 

R.  93.  7C4. 

It  IT  WAS  RESOLVED,  that  forafmucli  as  there  were  no  cofts  vcm.  n. 
lamages  recovered  or  allowed  in  the  tirft  af^ion,  fo  that  no  *-«^-  H^- 
ition  is  delayed,  but  only  for  the  land,  no  cofts  are  allowable  ^*^'  '^^^^' 
lat  ftatute.     Whereupon  it  was  ruled  accordingly.  si"angc!i*oS4. 

Cro.Eliz.  417.    659.    2.  Com.  Dig.  555*  Dousl.  560,  709.  75t«     s«  Tciin  Rep.  7S* 

William  Byrte  againft  Manning.  cah  16. 

IBT  upon  an  obligation,  conditioned  for  performance  of  co-  a  covenam  to 
venants.     The  defendant  demands'  oyer  of  the  condition,  and  procure  another 
Is  performance.     The  covenants, were,  that  Thomas  Byrte^  fon  ^°  **  pf«fent«d, 
miam  Byrte,  (hould  cfpoufe  Jnne  daughter  of  the  faid  Man-  ^^;  ^^^^^^^ 
•  tnd  in  cotifideration  of  this  marriage,  Manning  covenanted  ncxi"I?oidVnce, 
ly  300I. ;  and  fViUiam  Byrte  covenanted  to  aflure  fuch  lands  in  cnnfidcntion 
le  wA  Thomas  2.x\i,  Anne  for  her  jointure.     And  there  were  of  marriage,  i» 
r  covenants  for  the  value  thereof  and  quiet  enjoyment :  and.**"!^"***^*"** 
ngft  others,  jWanwng  covenants,   that  "  he  will  procure  the  "^^  ' 
d  TI)oma5  Byrte  to  be  prefented,  admitted,  inftitutcd,  and  in-  ^ro.  EHi.  7XS. 
iftcd  into  fuch  a  benefice  upon  the  next  avoidance  of  the  faid  ^"^.'i*^'  ^^^' 
nrph."     The  breach  afligncd  was,  for  not  performance  of  the  *'  itmijkt]* 
covenant  of  procuring  him  to  be  admitted,  inftituted,  &c.         tS.jsj!    **** 

E  e  3  And 
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And  upon  this  breach  afligned  the  defendant  demurred,  Becanfe 
this  covenant  is  againft  law,  being  a  fimoiiiacal  agreement;  and  a 
bond  for  performance  thereof  is  not  good. 

But  ALL  THE  Court  held,  that  if  it  had  appeared  to  have  been, 
that  in  confideration  of  the  marriage  of  his  fon,  &c.  he  would  pro- 
cure him  tp  be  ^^  prcfented,  admitted,  inflitutcd,  and  induAcd  into 
**  fuch  a  church,  that  had  been  a  iimoniacal  contraA,  and  hail 
avoided  the  obligation.  But  here  this  covenant  is  not  in  confi- 
deration, of  the  laid  former  covenants,  nor  depending  upon  themi 
but  it  is  ^  mere  diflin^l  covenant  by  itfelf,  and  indcpendant  upoa 
the  former :  and  without  fpecial  averment  or  (hewing  that  it  wa^ 
a  fimoniacal  contraft,  it  Iholl  not  be  fo  intended  \  but  it  may  be  a 
covenant  upon  good  confideration^  Wherefore  it  was  adjudged 
for  the  plaintiff. 

Vidt  XX.  Ann.  e.  ia« 


Case  17. 

After  iflue  join- 
ed in  an  adlion 
aralnft  two  de- 
icnJants,  it  cne 
ct  rhem  die  the 
writ  ih.;  J  J  not 
a!.'ate. 

1. Roll.  Ab. 754. 

767. 

b.L*.  Jones,367. 

Mard.  151. 164. 

Styje,  269. 

3.  Mod,  24.9. 

Shower,  186. 

SaJk.  8. 

Ld.  Ray.  141 5. 

3.Bao.Ab,  275. 


Caii  18. 

Variance  in 
pleading  a  re- 
leafe. 

Port.  518.574. 

Co.  Lit.  292, 
Cowp.  178. 


PifEn  againji  Fenton. 

rpRROR  of  a  judgment  in  the  common  pleas.  The  error  afligned 
'*•-'  was,  Becaufe  the  adtion  was  brought  againft  two,  and  iffuc 
joined  by  two  defendants  ;  and  after  iflue  joined,  one  of  tlie  defen- 
dants died,  notvyithftandii\g  there,  was  a  venirt  facial  awarded  to 
try  the  ifTue  betwixt  the  plaintiff  and  the  faid  two  defendants  :  s^ul 
the  venhefucias  and  habeas  corpora  and  the  iflue  found  mentions;: 
that  it  was  betwixt  the  plaintifFand  two  defendants. 

And  although  it  be  furmifed  that  he  died  before  judgnnent, 
fo  no  judgment  is  to  be  given  againft  him,  yet  hb  ought  to  have 
furmifed  it  before  the  iflue  tried  ;  and  therefore  Ylzvotik^  Serjeant 
very  much  urged  it  to  be  an  error. 

But  it  was  refolved  by  all  the  Court,  that  fuch  furmife  needs 
not  to  be  in  judicial  procefs  to  alter'  it ;  and  therefore,  although  a 
venire  facias  iflued  againft  a  dead  perfon,  yet  one  of  the  defcn(&nti 
being  alive  is  fufficient,  and  no  caufe  ot  error.  Whereupon  the 
judgment  was  affirmed.  A7rf<f  3.  Hen.  7.  and  4,  Hen.  7.  pL  7.  for 
this  point. 

See  17.  Car.  1,  c.  8.  and  8.  ft  9.  WIU.  3.  e.  7.  f.  6. 

Digbie  agalnji  White, 

Tr\EBT  upon  an  obligation  of  twenty  pounds,  dated  24th  JuiUi 
^^  9.  Car.  I.  The  defendant  pleaded,  that  the  plaintiff  aid  A- 
bruary^  decimo  Caroiij  releafed  to  him  all  aAions  and  demands  wbidi 
he  had,  &c.  The  plaintiff  demands  oyer  of  the  releafe,  which  was 
a  releafe  of  all  anions  to  the  14th  of  January j  before  the  date  of 
the  releafe  ;  fo  it  is  not  a  releafe  of  all  anions  until  the  day  of  the 
releafe. — And  forthis  mifprifion the  plea  was  adjudged  illian4 
the  plaintiff  had  j udgment. 
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Stone  cigalf{/l  New H": an.  Cah  19. 

i/ltrTerm,  7.  Car.  i.     Roll  115.—  In  the  Exchequer  Cbamher* 

^LEVIN.     Upon  DEMURRtR  /;/  the  'higs  ^fWj  the  cafe  was,  If  tenant  in  tail 

\r  Th$mas  JVyat  was  tenant  in  tail  to  him  and  his  heirs  males  c^.,'^n*[^^!,J^^*''^ 

body,  of  the  gift  of  king  FIkvry  thk  eighth,  revcrfion  to  feiiffmwtVtec 
ivg  HI  fee  ;  and  he  being  fo  feil'ed,  lie  infeoftcd  thereof  Cror^tf  and  is  aficr- 
m  and  his  heirs  the  35.  Hen,  8.    to  the  ufe  of  him  and  his  ward,  attainted 
Sir  Thomas  had  ifliic  Ga.ge  // m/,  who  had  ifiue  Sir  Francis  <>[  high-trcafon, 

in  whofc  right  the  defendant  dillranied  for  damage  fefanu  and  iJifJJ  ^/o!/,*)^. 
conufance.  a-,  fdritcan'-' 

rplaintifffhcws,  that  the  faid5/»77?c;?itfx7/^/j/,  who  made  this  ""^  .^'^^  '''Z""- 
icnr,  in  i.  Mary\s2S  attainted  of  trcafon  and  executed.  And  [i^JTrfi^'Tfl^i^n?! 
tainderwas  the  fame  year  confirmed  by  fpecial  aft  of  parlia-  ways rwnafns  in 

and  by  fpecial  words,  that  he  ihould  iofe  and  forfeit  all  his  rhtcrown^  .in^ 
md  tenements  ;  and  that  they  fliould  be  veiled  in  the  queen  '*»ough  it  be  pat 
:r  fuccciFors  without  office.  '"  ''7^^^"  ^^  ' 

the  fconintnt, 

>n  all  thi$  matter  difclofed  in  pleading^,  the  queftion  was,  as  10  any  bene. 
h«r  after  this  feoffment  Sir  Thomas  ll^yat  had  any  eflatc  or  ^*'  whiciuhe 
remaining  in  him,  which  is  not  forfeited  and  given  to  the  ha'^^''^'^,^^"|i 

by  this  attainder  and  aft  of  parliament?  for  ifit  be  forfeited,  frcm  i:,*y'*)  finc« 
aintifF  who  claims  under  the  queen's  patent  is  in,  and  hath  it !:» \Z^  turned 

itle,  and  judgment  ought  to  be  given  for  him;  but  other-  *'^ »  '»S'«  ^f 

[udgment  ought  to  be  given  for  the  defendant,  who  claims  ^*^^"»  ^J«  ('f 

Sir  Fiancis  Wyat,  the  iiilie  in  tail.  no^r.^'^^T 

-^     '  no  attainder) 

d  after  divers  arguments  in  the  king's  l^nch  at  the  bar,  al-  would luve ton. 
h  there  w^as  not  any  variety  of  opinions  of  the  Juftices  of  f]""'^^  *"  ^'^, 
ng's  bench  difcovered,  yet  becaiife  it  was  a  cafe  fo  long  con-  ^^il  iikcwifc*^ 
ted,  and  the  fame  cafe  in  fubftancc  which  was  reported  by  connniw  hi  him 
^LOWDEN  in  IValfvigham^ s   Crfc  adjudged   in  the  exchequer,  t-r  lUe  bentftt 
terward  in  the  common  pleas  to  the  contrary  in  Aujlins  Ca/c%  f/''^*^  Crown, 
ourt  adjourned  it  into  the  exchequer  chaml^er  to   be  argued    ^  '^^^' 
:the  Julliccs  and  Barons  of  the  cxchccjucr.  Pbwd  ^47-551. 

d  after  divers  arguments  at  the  bar,  it  was  argued  folemnly  in  ^'Jl.^'^/*'' 
:chequer  chamber  by  all  the  Juftices  and  Barons  of  the  ex-  Hob.  343. 
or,  except  Richardson,  Qnefjujlice^  who  died  whilft  the  2.Rr.li.Kep.305. 
lent  was  depending,  and  Bramiv 
was  argued  by  Richard  West 


ler,  and  by  SiR  Francis  Crawl^  . , .  «y...  yM,.,c.  W4  w.v.  wyn,-  co.  lu.  373 
pleas,  the  firft  day,/^;  the  pUuvt]ff\  and  upon  tlie  fecond  day  by  note  (i). 
LoBERT  Berkley,  Fuijne  Ju/iice  of  the  king's  bench,  and  3« 'J'trmRcf. 
jEORGe  Vernon,  7'i/^/Vr  of  the  common  pk'AS,forthefIaifiiiJfi  734- 
fterwards  upon  a  tiiird  day  by  Sir  Thomas  Trevor,  Baron 
:  exchequer,  for  the  plaiKtify  and  by  Myself,  /ir  the  defen- 
and  after,  upon  a  fourth  day,  by  Jones  and  Hutton,  Juf^ 
for  the  defendant  ;  and  after,  upon  another  day,  by  Baron 
iKU^for  the  flaint'iff'y  and  at  another  day,  by  JSir  Humphry 
Z^-^O^T^  for  the  plaint] ff\  and  after,  upon  another  day  in  this 
I,  by  Sir  John  Fxnch,  Chiefjufticeof  the  common  pleas, 
e  defendant  (but  /  being  fick  at  the  time  of  his  argument  did 
learit).  Brampstok,  ChiefJuftice^dXA  not  argue,  because 
IS  made  Chief  Jufticc  after  the  argument  begun. 

E  c  4  The 
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Stowi  The  Chief  Barov,  and  other  the  Ju(lices  and  Barons  wl 

K^Cmaii       *rg^cd  ^^  ^'^c  plaintiff's  part,  much  iniiftcd  upon  the  argun 
KWMAii.      ^^^  rcafons  given  by  Sanders  in  WalJingbanCs  Cafe  (a). 

First,  Becaufe  it  being  a  feoffment  by  tenant  in  tail  of  the 

Co.  Lie  335<a«  of  the  king  (the  reveriion  remaining  in  tne  king  at  Ihe  time  oi 

PJ,  Com.  56i,    feoffment;,  there  is  no  difcontinuance  of  the  eftate  tail :  for  it  < 

not  difcontinue  the  reveriion  in  the  king;  and  therefore  the  c 

tail  remained  in  him  at  the  time  of  the  attainder;  and  the  forfei 

thereof  vefted  in  the  king  by  tiie  ftatute  of  26.  Hfn,  8.  c.  13. 

Bob.  343.  Note,  They  all  agreed,  that  if  tenant  in  tail  of  a  common 

3.  Co.  t.  fon  make  a  feoffment,  where  no  reveriion  is  to  tlie  king,  it  is  a 

!•  Leon.  »7o.   continuance  ;  and  if  he  be  attainted  of  tre;^fon,  theoe  is  no 

Cro.  EU*%89.  ^^iturc  to  tlic  king,  as  3.  Ca.  2.  b.  Marquis  of  JVincbefter^s  Cafe 

».  Htwk.  P.  c.      Secondly,  That  if  the  eilate  tail  be  not  in  him  to  be  forfc 

PKCom.  (6x.a«  yet  tftc  right  of  the  intail  remains,  which  is  forfeited  and  giv< 

*  *  the  king  by  the  ilatute  of  33.  Hen,  8.  c.  :^o.  or  by  the  privat 

made  in  the  firil  year  of  qvccn  Mar^y  which  gives  all  eftatei 

rights,  &c.     And  although  that  a  feoffment  gives  all  eilates 

tprcfts,  and  rights,  in  cafe  where  tenant  in  fee  makes  a  feoffii 

yet  it  is  not  fo  in  cafe  of  a  feoffment  made  by  tenant  in  tail,bc< 

the  eilate  tail  is  an  incident  infeparabie  to  his  peribn  and  bl 

and  cannot  be  transferred  to  any  other;  which  it  the  reafon 

one  cannot  plead  z,  que  eftate  of  a  tenant  in  tail. 

Thirdly,  Becaufe  the  privity  of  eftate  remains  betwixt 
donor  and  him,  and  cannot  be  transferred  over  ^  and  much  : 
ftrong  where  the  reveriion  is  to  the  king,  the  privity  remai: 
him  for  the  benefit  of  the  king ;  which  is  the  realon  that  the  d 
Hof>.  397.  may  avow  upon  him  for  his  rent,  an^  fhall  not  be  compell 
riCom.  161.  «•  alter  his  avowry,  as  48.  Edw.  3.  pL  8.  5.  Edw,  4.  pi.  34.  4.  H 
fl,  32.;  and  that  if  his  heir  within  age  recovers  in  Tiformedm 
fhall  be  in  ward  :  and  in  citfe  of  the  king,  where  tenant  in 
remainder  in  the  king,  makes  a  feoffment,  yet  his  heir  withir 
fhall  be  in  ward  to  the  king  before  entry  or  recovery,  as  F 
Herbert's  Natura  Brev'ium^  by  reafon  of  the  privity  betwix 
king  and  his  tenant  in  tail ;  wliich  cannot  \^  altered. 

The  fourth  reasok,  which  they  much  iniiftcd  upon. 
That  the  right  always  remained  ii^  him,  and  is  forfeitable  b 
statutes  of  33.  Hen,  8.  c.  20.  and  i.mary^  feff.  i.e.  i.;  for  the  w 
H*.  3J7*  FoRMEDON  in  defccndcr  fuppofeth  quod  dcfcendit  jus ;  and  tlie  i 
FLCom.  561 .  a.  ration  mentions  as  much,  which  always  ought  to  comprc 
p'uth  ;  which  proves  that  the  law  accounts  the  right  to  be  in 
and  from  the  father  defcended  to  his  fon  ;  and  then  being  in 
it  is  forfeitable  by  his  attainder  of  treafoh. 

The  fifth  reason.  That  it  is  for  the  greater  benefit  c 
Hob.  344.  Crown  to  expound  it  moft  ftrongly  againft  traitors  an4  their  il 
for  the  king's  prgfit  and  difcouragemcnt  of  traitors,  that 
ihould  not  hope  their  iflTue  fhould  inherit ;  and  they  much  \ 
upon  the  judgment  in  print  in  fValJinghanCs  Cafe  (h)  •  and 
^d,  altliough  it  were  queftioned  by  a  writ  of  error,  yet  it  wj 
(«)  Plowd.  547.  (*)  Plowd.  547. 

fir 
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stoite  Secondly,  Although  it  was  faid,  that  the  privity  of  c 

^gaiuft       cannot  be  drawn  out  of  him,  they  anfwcrcd,  Tmc  it  is,  nom 

NiwMAN.    be  tenant  in  tail  but  the  donee  and  his  ifluc,  and  that  avowry 

be  made  upon  him,  and  his  heir  fhall  be  in  ward  :  fo  where  tc 

in  dower,  or  by  the  courtcfy,  alien  their  eftates,  no  cftatc  rcn 

in  them  ;  yet  /or  the  privity  which  was  once  in  them,  an  a^ 

Oxk  Lit.  54.  a.  of  wade  lies  againft  them,  ^fiizb,  N.  B.  55.  e.  is«  And  f«M 
avowry,  that  may  be ;  for  otherwife  the  donor  fhould  confci 
rcvcrfion  to  be  out  of  him,  anJ  thereby  Ihould  dcflroy  his  avo 
as  Co.  Lit,  269.  a.  is  ;  and  for  the  wardlhip,  though  tne  privitj 
twixt  the  king  and  the  tenant  in  tail  is  deftroyedy  the  ilTue  ir 
cannot  contradift  it*  And  to  the  objcftion,  that  tht  reve: 
being  in  the  king  is  not  touched,  and  of  ncceility  the  parti( 
cftatc  rauft  remain  for  the  upholding  of  tlie  rcvcrfion  ;  and 
there  cannot  be  a  rcvcrfion,  but  in  regard  ©f  a  particular  cftat 
mainir.g  ;  it  was  thereto  anfwercd,  that  a  common  recovery  b 

Bl.Com.555.j.  theftatute  of  34.  Hen.  8.  c.  20.  had  barred  an  eftate  tail,  wher 

Co.  Ut.  j35.a.  rcvcrfion  in  the  king  was  not  touched:  and  the  recoTcror  fh 
have  a  fee  during  the  time  that  the  tenant  in  tail  had  ifluc 
28.  Hen.  8.  Dyer  J  31.  and  15.  EJw.  4.  pi.  9.  lord  of  a  villain  te 
in  tail  enters,  that  fliall  not  touch  the  rcvcrfion  ;  and  in  /fj^« 
Cafe  {a)j  where  tenant  in  tail  of  the  gift  of  a  common  pcrlon 
mainder  to  the  king  at  this  day,  fuifers  a  common  recovery,  it 

Co*  Liu  372.  b.  bar  the  cftatc  tail,  but  not  the  remainder ;  and  Phwd.  .557.  te 
in  tail  of  a  common  pcrfon  is  attainted  of  trcaibn,  the  king 
have  a  fee,  yet  the  fee  of  the  4onor  is  not  touched. 

Thirdly,  They  all  argued,  that  againft  his  fcofFment  noi 
remained  in  him,  nee  jus  in  rey  nee  jus  ad  r/w,  for  the  feofFment 
away  all  his  right,  intereft,  and  poilibilities ;  aft^  Hen.  7. 
39.  Hen.  6.  pL  43.  1 2.  Edu?.  4.  pL  32.  I.  Edw.  4.  pi  81.  1 9.  fl 
and  Plowd.  374.  tenant  in  tail  makes  a  feoffment,  there  remair 
right  in  him ;  and  if  afterwards  a  fine  be  levied  by  the  conufec 
iiTue  in  tail  is  the  firft  who  hath  right  to  impcaph  it* 

To  THE  Fourth,  That  the  writ  and  declaration  in  zfin 
do  fuppofe  quod  jus  defcendit^  it  was  anfwercd,  that  it  was  but  f 
and  not  in  rei  veritate ;  and  he  doth  not  fay  Jimplicitcr  defiendi 
but  defcendit  per  formam  dwi:  and  it  is  not  properly  faid  d<f\ 
Hob.  J37*  jusy  hut devenit  jus;  as  in  Plowd.  374,  by  SoUTHCOTE,  Wes 
and  Dyer,  Jujiices :  and  it  is  but  form,  as  in  wafte,  fuppofing 
he  held  ad  terminum  annorum^  where  he  held  but  for  half  a  ] 
and  40.  Edxv.  3.  pi.  5.   and  38.  Hen.  6.  pi  3.    in  conjlmili  cafuy 

fiofing  that  he  aliened  in  fee,  it  is  good,  though  he  aliened  be 
ife.  So  in  the  cafe  oi Holland  i\  Lee  (^),  where  a  fine  was  Ic 
and  by  it  the  eftate  tail  barred  in  error  to  rcvcrfe  this,  it  is  fupj 
quod  remanfitju^y  or  quod  defcendit  jusy  as  the  cafe  requires. 

To  THE  Fifth,  That  it  is  for  tlie  greater  benefit  to  theCr 
and  the  greater  difcouragement  of  traitors,  &:c.  it  was  anfw 
that  the  right  was  to  be  refpefted ;  and  it  is  not  to  be  prcfu 
that  they  would  commit  trcafon,  or  had  an  intent  thereto 
fuch  foreign  intendments  are  not  to  be  prefumed,  as  30.  Ht 
••  Granty'  41.    Grant  of  land  after  it  fliail  efchcat  is  void,  bc< 

(a)  1.  Co*  T5.  b.  and  under  the  name  of         (^)  See  Darcey  v.  Jackfon,   Palm 
Wifcman  v.  Barnarc*,  Mcor,  195.  Hughe*'      149.  *i4.     i.  RoU.  Rtsp.  73.  301. 
l:airIeSj  37.  £U2.  739. 774*1 
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is  not  intendiblc.  Aiid  as  to  the  cafes  pretended  to  be  adjudged,^  Stohi 
was  anfwcrcd,  that  JVa]JinghanC s  Cufe  was  impeached  by  a  writ  «r^«y* 
error,  and  was  affirmed  for  default  in  the  pleading  ;  ancl  being  N«u*iaji* 
manded,  If  it  were  for  matier  of  law  r  it  was  not  anfxyered  ;  anct 
it  had  been  for  the  matter  in  law,  they  would  have  been  ready 
r  the  queen's  advantage  to  have  had  it  fo  publilhed.  Alfa  within 
©years  after  (v/z.  in  i8.  £//s.  in  the  common  pleas,  in  Moidtoft^s 
fe)  (fl) ,  it  was  argued  openly  by  all  the  four  Juftices,  who  by  i  ntend- 
;nt  had  notice  of  the  lonner  judgment;  and  they  all  argued,  that 
J  eftiite  tail  was  not  forfeited,  by  reafon  of  this  feoffment  which 
cd  k,  and  this  judgment  was  never  impcaclicd  by  a  writ  of 
or;  yet  it  is  very  likely,  if  the  Juftices  of  the  king's  bench  had 
icurred  with  the  Barons  for  the  matter  in  law,  the  faid  lafl  judg- 
nt  would  have  been  impeached  by  a  writ  of  error.  And  as  to 
t  judgment  in  ShiffielcPs  Cafe^  it  was  alledged  to  be  very  well 
own,  that  fome  of  the  Judges  who  died  before  their  opinion^ 
ivered,  were  againft  the  faid  judgment,  as  appeared  by  their  ar- 
3ients,  and  that  the  judgment  in  that  cafe  was  obtained  by  one 
ce  only.  V^ad  although  that  judgment  ihould  be  allowed  to  be 
^,  yet  it  much  differs  from  this  cafej  for  htv^  the  tenant  in 
[  hath  neither  freehold,  poiTcflion,  nor  right. 

Sut  after  this  Term,  becaufc  the  greater  opinion  was  for  the 
antifl^  it  was  prayed  in  the  king's  bench  to  have  judgment  for 
!  pfauntifr. 

But  there  it  was  moved  in  ft  ay  of  judgment,  that  the  bar  to  the 
mrj  was  not  good  : 

First,  Bpcauie  it  doth  not  fhew,  that  after  the  attainder  of 
Thomas  fVyat  there  was  any  fcifin  for  the  queen,  and  Sir  Fraricit 
p0l  bad  good  title  until  leifin. 

Secondly,  Becaufe  it  is  pleaded,  that  the  indi£tment  and  pro- 

disgs  were  before  the  commiffioners,  and  does  not  {^yfub  tnagno 

0$. 

And  for  thefe  caufes  the  Court  would  advife  (h). 

j«]  Cre*'Xlis.  151.      1.  Leon.  ah.  ibew  thatit  was/u^MraX'''^/fr7/»,  ye^  beinf 

mm»  %%%*  omiued,  it  is  well  enoogh,  and  good  hocb 

^)  TfacK  objeAiom  were  moved  again  wayb.    But  judgment  was  entered  lor  the. 

Mar  Tcnn,  and  all  the  Court  agreed,  plaintiff.    PpH.  page  461. 
lalAongh  it  wcra  the  better  coarfe  to 
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11.  Can  !•    In  the  King's  BencK 
Sir  John  Brampfton,  Kfit.  Chief  Jufiice. 
Sir  William  Jones,  Knt.      1 
Sir  George  Croke,  Knt.       i  ^ujiices. 
Sir  Robert  Berkley,  Knt.     \ 

Sir  John  Banks,  Knt.  Attorney  General. 
•Sir  Edward  Littleton,  Knt.  Solicitor  General. 


^*'*  '•  Memorandum* 

Tftcd.'tthsof     TN  the  vacation  after  Aficharlmas  Tertriy  Sir  Francis  Aihls 

AiHf.f.Y,  I    the  King's  Serjeant^  who  died  the  day  l)cfore  the  end  oft 

King'*  Strjeant.  X  TcmunSerjeani's InniROBEKT  MAso^yof Littcoin*s Inn, Efqvi 

Mr.  Recorder    Recorder  of  London^  who  died  in  LincMs  Inn  21.  Dtcrrnhfr;  i 

MaioN  and      SiR  WALTER  Fye,  of  the  AfM/e  Temflty  Knight,  Attornev  oft 

r^VcCwrtTf  Court  of  Wards,  who  died   the  2  5tli  of  December,  were'carr 

Ward*.  '^Cai-  ^own  and  buried  in  their  feveral  counties,  accompanied  witht 

▼■Ror  and       Iieralds  in  their  coats  of  arms,  with  divers  coadies  of  nobles  a 

Cahdkkik       others*  who  accompanied  their  bodies  until  bejond  Cbaring  Cr^ 

promoted.         ^j^j  HiNRY  Calthrop,  of  the  Mddle  TempU,  Lwdony  was  » 

Jones,  375.       Recorder  of  London^  and  fo  continued  tlircc  weeks.    Afterws 

he  was  knighted,  removed,  and  made  Attorney  of  the  Court 

Wards  the  firft  day  of  this  Term  ;  and  Thomas  GardeneIi 

the  lmi$r  Temple,  Efquire,  was  eleAed  Recorder  of  Lmtdstt. 

CAiia.  Spooner  agahffi  Day  and  Mafon- 

Micbaelmss  Term^  6.  Car.  \.     RM  183. 
A  prcfcriptlon    "pRROR  of  a  judgment  in  the  common  pleas,  in  an  afiioA 
cinnotbe  ■*-'  the  cafe.     Whereas  Robert  Futter  was  feifed  in  fee  of  thet 

t^^\^^  nor  of  Thompfon,  and  he  and  his  anceftors,  6cc.  time  whereof^  1 
awl  therSore/f  ^^^  ^  FOLD-COURSE  (a)  for  his  and  their  fheep,  not  exced: 
•  man  prdcribe  three  hundred  and  feventy  acres  of  land,  in  Thompfon,  cverfj 
lor  a  coinnf)on,  from  fourteen  days  after  the  corn  was  carried  away,  to  contii 
the  pita  of  a  until  Lady-Diiy^vi'ithm  the  lands  not  fown  again  ;  and  fhews,  t 
ctofiTitU  voUL  ^^  ^^^  ^y  ^^^^  ^^  ^^^  plaintiff  feventy-fivc  acres,  parcel  of  the  1 
nor,  with  the  fold-courfe,  for  five  years,  and  that  the  defbnda 
5.  c.  Jonef,      jnclofed,  and  thereby  had  difturbed  him  of  his  fold-courfe. 

J.  Roll.  Abr.         One  of  the  defendants  pleaded  not  guilty. 
401. 565.  'Ylic  other  pleaded  in  bar,  that  there  is  a  cuftom  within  the  i 

%]^Com,'Diz!'  vilU  ^^^^  ^^y  ^^^^  "^^y  inclofe  any  part  of  his  lands  lying  in 
418.  435. 540.  common  fields,  and  therefore  he  inclofcd  this  land,  lying  in 
common  field. 

The  plaintiff  hereupon  demurred. 

And  without  any  difficulty  it  was  adjudged,  that  the  ban 
not  good,  becaufe  he  doth  not  travcrfe  the  prefcription  in 
declaration ;  and  he  cannot  plead  a  prefcription  againft  a  f 
fcription  ;  but  he  ought  to  anfwer  the  prefcription  alledged  in 
count. 

{a)  Sec  Afr.  Bargravi'i  Co,  Lit.  «;  nott  (i). 
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In  the  common  picas  an  exception  was  taken  to  the  declaration.  The  comBioii- 
lut  it  was  notgoodtbecaufe  a  fold-course,  being  appurtenant  moiTammrtc- 
►  a  manor,  cannot  be  divided  and  annexed  to  parcel  thereof;  and  nanc  certain, 
lerefore  that  die  plaintiff  had  not  any  title.     But  the  exception  may  bedividia, 
as  there  ovcrnruled,  and  adjudged  for  the  plaintiff;  and  this  point  ^'  annexed  to 
as  now  afligned  here  for  error ;  and,  after  divers  arguments,  the  ^I^r^^  **** 
CURT  tliis  Term  adjudged  it  to  be  good  enough  ;  for  being, but     ^^^' 
I  nature  of  a  common  certain,  it  may  be  well  divided  or  annexed  J^^*  '^5- 
parcel  of  the  manor;  and  there  cannot  be  any  prejudice  to  tlic  -'is.**^* 
rre-tenants,  for  they  Ihall  not  be  charged  with  more  than  they  %.  Term  Hep. 
ere  before.  Wherefore  the  judgment  was  affirmed,  f^de  z.  Hen.  7 .  A^  s* 
.  7,      I.  Hen.  7.  />/.  24.      I.  HJw.  3.  pi.  i.      17.  Hen.  8.  pL  10. 
[.Hien.  6*  pL  22.     I.  Levinx.  231. 

Richard  Hayes  againft  Robert  Hayes.  CAtE  j. 

Hilary  Tiirm,  10.  Car.  I.     Roll  lo^^. 


\EBT,   upon  an  obligation  of  one  thoufand  pounds,  condi-  wherejolnt 
^  tioned  for  the  performance  of  the  arbitrament  of  Henry  <^aimatits  fub- 
tE&K  and  Robert  Sharp,  ofthcMMIe  Temple^  Efquires,  of  all  n»'V**  *"  ■'^'" 
mtroTcrfies  and  demands  betwixt  tiic  faid  Richard  Hayes  and  K^-  'i^rZof^JZ 
n  Hayts*  jjjjjjd,  jy  th^ 

The  defendant  pleaded,  quod  nullum  feccrunt  arbitrlum.  oppcfitc  party. 

The  plamtiff  rephes,  XhTiX.  Robert  Haycs^  father  of  the  phintifF  ^w^rd;  if  the 
id  defendant,  was  feifed  in  fee  of  divers  lands  in  Keut^  and  had  award  be  gene. 
Eoe  the  plaintiff  J?/V/&<7r//  Hai/es^  the  defendant  Rohn  ///>r.c,  and  ""^^  ^^^^  ^"^^ 
'^ilSam  Hayes,  and  devifed  divers  lands  to  the  faid  Robert  ^^^d  ^Z'^^iT!!!!^^' 
miiam-y  and  that  there  were  con troverfies  betwixt  the  plaintiff  tire  ,i„>^g,  e-cii 
>d  the  faid  Robert  and  ff^illiam  concerning  the  faid  land,  for  which  of  tlum  w-t 
le  plaintiff  entered  into  bond  to  the  fsi\d  Robert  and  li^illiam  to  bouiui  for  the 
crtonn  tlic  award  of  the  faid  arbitrators  ;  and  that  KoUrt  at  that  »^*^"»*"c«  ^-^ 
oae  entered  into  one  bond  by  himfelf,  and  HWiam^  at  the  fame  ^^rd^  aUti^usb 
Be,  into  another  bond,  to  perform  tlie  faid  award  ;  and  fhews  their  bond* 
idr  arbitrament,  that  Richard  fhould  releafe  to  the  faid  Robert  were  fcvcrai. 
dd  tyilliamy  tffc.  and  that  Robert  and  ff^iiliam  Ihould  pay  to  tlie  «•  ^^^-  ^br. 
lid  Richard  three  hundred  pounds  at  fuch  a  time  and  place;  and  *♦?*  ^'5« 
sr  non-payment  of  the  faid  three  hundred  pounds  the  breach  l^\^d7t%V/ 
KM  affigned.  i .  b^^c'  Abr/ 

The  defendant  hereupon  demurred.  *37- 

,  ,  ,  ,        !•  Com.  Dig. 

Farrbr  arguedyor  the  defendant^  that  this  arbitrament  is  void ;  378.  it^ 
or  tlic  defendant's  bond  is  for  a  reference  of  all  controverfies  be*  K^yd's  Treatifc 
"mxt  Richard  2iii  Robert^  and  fVtUiam  is  not  mentioned  in  the  ©^Awaidi,** 
bond;  and  the  award  is  betwixt -Ricv6i?r^,  Robert^  and  If^iUiam^  and 
Ihat  IVdliam  and  Robert  fhould  pay  fuch  a  fum,  and  the  breach  is 
feBedj^  therein,  and  for  anything  that  appears  in  the  bond  and 
GOiidition  fyuiiam  is  a  ftranger  to  the  fubmiifion,  unlefs  hy  this 
collateral  furmife,  which  furmife  is  not  allowable;  alfo  this  far-» 
■liie  is  quajiz  departure  from  the  declaration. 

But  after  divers  arguments  at^hc  bar,  all  the  Court  rcfolve/, 
tethe  replication  was  good  enough  to  maintain  the  arbitrament 
Mwithftandtng  tliis  objection ;  forafmach  as  this  is  not  a  bare 
ntmife,  but  grounded  on  a  deed  which  is  of  as  high  a  nature  as 
^  otlttr.  and  made  at  the  (ams  time,  it  is  j»/f/7  but  one  fubmiHion 

by 


«4» 
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Hayes  '  by  ftvcral  boiids^  and  fo  the  furmife  is  allowable,  and  ftandl 
«f«M  with  the  bond  in  queftion.  And  altliough  the  two  brother 
'*^^***  not  join  in  one  bond  of  fubmidion,  becaufe  they  would  n< 
bound  one  for  the  other ;  yet  when  at  the  fame  time  they 
into  fcveral  bonds  to  perform  the  award,  it  is  but  as  one  fubmi 
aiid  is  not  any  departure  from  the  declaration  ;  for  it  is  not  f 
that  the  declaration  (which  is  but  for  the  debt  upon  the  bo 
Robert)  fliould  mention  any  fuch  fubmiflion,  but  it  fufficc 
(hew  it  by  the  replication  to  maintain  this  arbitrament. 

The  Second  Objection  was,  That  this  arbitrament  wa 
good,  becaufe  the  fubmiffion  was  only  for  land  whereof  the  J 
was  feifed  at  the  day  of  his  death,  and  dcvifed,  or  mentioned 
devifed,  to  jhe  faid  fVilliam  and  Robert^  or  to  the  ufe  of  them 
the  arbitrament  is,  that  he  (hall  make  a  relcafe  of  his  right  i 
1.  RolL  Abr.  lands  conveyed  or  dcvifed,  and  there  is  ao  autliority  to  m 
*^**  with  the  land  conveyed.— 5r^/  mn  allocatur  \  for  it  fliaJl  not  I: 

tended  that  there  were  any  lands  conveyed  to  make  the  arl 
ment  void  unlefs  it  had  been  ihcwn,  and  tlie  breach  is  ailigiK 
the  non-payment  of  the  three  hundred  pounds  awarded.  W 
fore  rule  was  given,  that  judgment  ihouid  be  entered  fo 
plaintiff. 

Case  4.  Bradilock  agaiftft  Henry  Scovell  and  Others. 

Trinity  Tcrm^   1 1 .  Car.  1.     Roll  1097, 

»Teviedby  "CRROR  of  a  judgment  in  the  common  pleas,  in  an  ejcft 

lir  in  nil,  l^  of  a  metruagc  and  land  in  tVichhampton^  of  a  leafe  by  7/ 

out  \^^\!i'\^'  Bajl-jn  ro  the  faid  Henry  Scovell^  where,  upon  not  guilty  pleaded 

Lfe-iimeofthc  ^  lp<-'cial  verdift  found,  the  cafe  was,  Thomas  Ba/hn^  leifed  i 

tenant  in  tjii,  of  tUofc  tenements,  conveys  them  to  the  ufe  of  Thomas  Baflo 

lh»u  not  bjr  foil  and  Edith  his  wife,  and  the  heirs  of  their  bodies,  for  a  joir 

tbe  entry  of  hi»  Jq^  his  wife  ;  Thomas  the  fon  and  Edith  enters,  and,  being  feif 

Jfter^dwh'  ^^*:  ^^^^<^  '^"^  P^'-'P  ^'^^'^  ^l^^^  *'^"'  ^"^  'Ihomas,  THE  Les 
of  the  tenant  in  their  fecond  fon  ;  Thomas  their  father  dies  ;  Edith  takes  to  h( 
laiL  cond  hufband  Thomas  Rulford\  they,  by  indenture,  for  fix  po 

Jones,  6S9.  alien,  bargain,  fell,  and  grant  to  the  faid  Philip  and  his  heirs 
J.  Co.  61.  tlieir  right,  title,  and  intercft  which  they  have  in  the  faid  t 
*^*qJ1' iy  '"^'i^  "o  livery  nor  inrollment  being  found  :  then  the  faid  / 
J*  '  **'  -B^//c//,  by  indenture,  for  eighty  pounds,  bargained,  fold,  and 
».  Bac.  Abr.  firmed  thoiV  tenements  to  one  Henry  Bradjiock^  and  levies  a 
536,531.  with  proclamation  to  the  faid  Henry  Brudjlocky  to  the  ufe  of 

Crmlse,  167.  and  his  heirs;  and  afterward  Philip  dies  without  iflue,  then  i 
dies  ;  after  the  faid  Thomas  Bajlon  the  fecond  fon  enters  andn 
A  is  leafe,  and  the  defendant  oujls  him  ;  etftfupcr^  KSfc. 

The  fole  queftion  wa<i,  Whether  this  fine  by  Philip  the  c 
ion,  in  the  life  of  his  mother,  tenant  in  tail,  and  he  dying  wit 
ilTue  in  the  life  of  his  mother,  Ihall  bar  Thomas  the  fecond  foi 
not  ? 

And  after  argument  at  the  liar  and  bench  in  the  court  of  c 
frtt^n  pleas,  by  the  opinion  of  lii^ at u, Chief  yuflice^Hvr ros^ 
VtRNOs,  it  was  adjudged  for  ihc  plaintiff,  that  diis  fine  (h 
not  bo  u  Ivar  to  Thomas ;  i)at  Crawley,  Jujl'ice^  to  the  contra 
JoMH  M*  And  now  error  being  brought,  was  afiigned  in  point  of  1 

and,  ai'tcr  fcveral  arguments  at  the  bar,  all  the  four  Justi 


Afine 
fbe  heir 
wf>o  Hies  wiih 
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ced,  that  the  judgment  (hould  be  affirmed;  for  this  fine  levied   Eradstocc 
the  eldeft  fon,  who  was  never  feifed  by  force  of  the  intail,  and        ''^*"^,. 
ng  without  ifluc  before  the  intail  defcendcd  upon  him,  is  not  a     o^^^iii, 
;  within  the  ilatutes  of  32.  Hetu  8.  c.  36.  nor  of  4.  Hen.  7.  c.  24. 
>ar  the  intail:  for  ahhough  he  be  inheritable  to  the  tail,  and,  ^^^  33*« 
ic  had  furvived,  his  fine  had  been  a  bar  to  his  brother,  yet  for-  **®°'*5*- 
lach  as  he  died  in  the  life  of  his  anceilor,  and  never  had  the  ^^^  ^-5- 
tc  tail,  the  younger  brother  (hall  never  mention  him  in  zfor-  ^^^l  *^  '  ^''' 
fen  in  the  defcender  {a)^  he  never  being  anccflor  in  tail  to  his  /  x  g  ^^  j^  1,^ 
ingcr  brother,  nor  any  fuch  anccftor  to  whom  the  land  was  in-  3.  ConuDis. 
zA  ;  and  therefore  it  is  not  like  to  j4rcher*s  Cafe  (A),  where  the  lol. 
ler  diflcifes  the  grandfather,  or  is  infeofFed  by  the  grandfather, 
.  levies  a  fine  with  proclamations,  and  dies  in  the  life  of  the 
idfather,  and  afterwards  the  grandfather  dies,  his  fon  fhall  be 
red,  for  he  ought  to  claim  by  him,  and  he  is  one  to  whofe  an- 
ors  the  land  was  intailed.     And  it  was  compared  by  Berklev 
:he  cafe  where  the  father  is  attainted  of  felony  in  the  life  of  tlic 
ndfather,  and  hath  iffue  a  fon  and  dies ;  afterward  the  grand- 
icr  dies,  the  land  (hall  efchcat,  for  the  fon  ought  to  make  his 
cent  by  him,  which  cannot  be.     But  if  the  eldeft  fon  had  been  Hob.  ^^^ 
limed  in  tlie  life  of  the  father,  and  had  died  without  iffiie  in  the  ^T^^  ♦^^  ■• 
of  his  father,  his  fecund  brother  (hould  not  have  been  barred.  J**""  ^^ 
t  if  tlie  eldeft  fon  had  furvived  the  father,  and  died  after  without  ^^^^   ^  -^ 
le,  his  younger  brother  (hould  never  have  inherited.     And  for 
s  point  Jones  faid,  that  when  he  was  a  Judge  in  the  common 
as,  it  was  fo  adjudged  in  The  Cafe  of  AlackzvUliams  {c)  \  and  fo  poft.  478. 
b  in  this  court  in  the  Cafe  oi  Crt,ker  v.  Kelfey  [d)^  and  after-  Jones  6&i. 
rd  affirmed  in  a  writ  of  error.     And  although  Llttiiton  [c)  faith, 
It  **if  the  middle  brother  make  a  warranty  and  die  without  ilfuc, 
his  warranty  is  lineal  to  his  younger  brother,  for  that  by  poifi- 
bility  the  younger  brother  might  have  inherited,   fo  as  he  is, 
fUpdammoJoj  faid  to  be  his  anceftor,"  yet  that  is  only  but  a  pof- 
lility,  and  by  rcafon  of  the  maxim  j  but  it  is  not  to  be  conftrucd 
here  in  the  cafe  of  a  fine,  for  it  ought  to  be  levied  by  him  who 
d  the  eftate  tail  once  in  him,  «/  to  whofe  anccftor  the  land  was 
tailed,  and  by  whom  the  conveyance  by  defccnt  ought  to  be 
ade.    But  where  he  needs  not  to  be  mentioned  in  the  conveyance 
rdefcent,  there  his  fine  (hall  never  bar.     And  Grunt's  Cafe  {f)  srethec^feof 
as  cited,  where  lands  were  devifcd  to  one,  when  he  came  to  the  Johnf>on».BcU 
p  of  twenty-five  years,  in  tail,  and  he,  before  the  age  of  twenty-  ^"^>»  ^^^'  ^^'• 
re  years,  levies  a  fine  with  proclamation,  and  after  attained  the  '**' 
tid  age,  and  had  iffue  and  died,  this  fine  (hall  bar  the  iffiie  :  for 
Miough  he  was  not  tenant  in  tail  at  the  time  of  the  fine  levied, 
et  having  attained  the  age  of  twenty-five  years,  he  was  the  perfon 
»  whom  the  land  was  intailed  ;  fo  he  is  within  the  words  and  in- 
Bntof  the  ftatute,  that  this  fine  ftiall  bar  his  iffuc  which  claim 
ludcr  that  intail.     Wherefore  here  in  the  principal  cafe  all  r^ii 
fuiTicE 8  agreed,  that  the  judgment  was  well  given  ;  wherefore  the 
odgment  was  affirmed. 

(i)  Lord  Zouth  V.  Aickin,  3.  Co.  90.  408.     i.  RoM.  Ahr,  9^^.     Old  r.en'Iot-, 

lii.  15S.  333.     Cro.  Car.  435.  139.143.     See  alfo  Hirgrave'^i   Co.   L:t. 

it)  Hob.  333.       Winch.  41.  iS    K  noiis. 

(tf)  Cro.  Jac.  689.     W.  Jcne-.fio.  Hot-  (r)  Co.  L^r.  -73,  374, 

»i^t4.    #ridg.  27.     a.  Roll.  Rep.  490.  (/)  10.  Co  50.4, 

Salter  . 


•t 
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c*)i  5.  Salter  ttgai»Jl  Browne. 

Hilary  Term,  10.  Gtr.  !•    R$U  zo^. 

Torayor«m;in  TERROR  of  a  iudgment  in  the  common  pleas,  in  an  aflio 
^^  "  ^  /'  I**  words.  Whereas  one  Jam  Jenmngs  was  delivered  of  a  ba 
^*^T!!\,St^r/-  ^^^W»  that  the  defendant,  having  communication  with  one 
••  cbitd,'*  it  not  ^^  the  plaintiff  and  of  the  faid  kifiard-chiid,  (aid  of  the  pi; 
aOkmabie,  on-  thefe  words,  <*  He,**  innuend$  the  plaintiflT^  •*  is  the  reputed 
hhfomc  ft^iini  **  of  that  baftard  child,**  innuinJo  the  faid  baftatd-cbild. 

Ante,  3S1. 395.      Jud^ent  after  verdid  was  given  for  the  plaintiff)  and 

Roll  Ab    -  ^^''^^^  brought  and  affigned,  that  tliefe  words  are  not  adior 

iJLoi|.Rcp.244.      And  ALL  THE  CouRT,  ai/entf  Brampston,  was  of  thatop 

M^,  lo^i'i    ^^^^f^  he  had  alledged  fome  temporal  lofs,  viz.  that  he  loft  tl 

Cro.  Eiiz.  58*2.  his  marriage,  or  that  he  by  this  means  fliould  be  diatgeabk  i 

1.  Sid.  61. 396.  maintenance  of  fuch  baftard  child,  and  to  have  further jp 

3.  Mod.  ISO,     ment ;  for  it  was  faid  that  it  had  been  refolvcd,  that  a  ta 

•**Mocf'^  6     ^^^'^  of  perfoiis  able  to  keep  it,  and  not  like  to  be  chargeable 

i.'comiDV    P^"(h,  is  not  within  the  uatute  of  i8.£/iz.  c,  5.   and  an 

193.  *     father  is  to  be  adjudged  by  the  two  nextjuftices  of  the  peace 

fcflions.     Wherefore  for  this  caufc  the  iudgment  was  rc' 

Hil.  10.  Car.  I.  Roll  752.  fuch  a  cafe  and  fudh  judgment.. 


CAit<.  Clothworthy  againft  Clothworthy. 

Tn  debt  on  bond  pRRQR  of  a  judgment  in  a  writ  of  annuity.  The  plaint 
con*t«oT^ere  chreA  againft  the  defendant  as  heir  to  his  anceftor,  who  g 
only  jMirt  it  ail  annuity  to  him  of  twenty  pounds  a-vear,  payable  at  four 
demanded,  fa-  vi%,  at  Chri/lmaSy  the  /ftnunciatiofiy  the  "Nativity  of  St.  John  1 
lisfiaion  muft  and  St.  Mchael;  and  for  thirty  pounds  arrear  at  ii//VA 
hdgedi'J^Uic  3-  ^^'^^  ^'  ^^^^^  ^he  writ  brought,  which  was  the  i6th  ot 
refidue.  4.  Car.   Iffc. 

S  c.  Hctley,  The  defendant  pleads,  non  eflfaflum  pairis  fui ;  and  it  was 

1 37.  againft  him,  and  j udgment  given  that  he  fliould  recover  the  ai 

Aifen^*^  *''*    and  arrearages  before  tlie  writ,  and  what  incurred  pendentt 
BumTia^.    ^hich  amounted  to  feventy  pounds  ;  and  tlie  damages  and 
Salk.  316.         fi  quid  /jabeat  executionem  of  all  the  tenenients  defccnded  t 
3.  Term  Rep.  from  the  grantor  of  tlie  annuity. 

^*  Maykard  now  affigncd  error,  Becaufe  the  plaintiff  de 

this  annuitv  and  the  arrearages  thereof  to  Michaelmas  3.  < 
and  his  writ  is  brought  16.  April  4.  Car.u  fo  as  there  a 
quarters  of  that  annuity  not  demanded,  which  by  intcndmi 
paid,  and  if  tliej'  be  not  paid  he  ought  to  have  demanded 
for  if  one  brings  debt  for  part  of  a  debt  due  upon  a  conti 
upon  an  obligation,  and  doth  not  acknowledge  iatisfadion 
refidue,  the  aftion  is  not  well  commenced. 

Tbt  jadgmeni  Alfo,  whether  it  be  due  or  not  due,  the  Judgment  is  erroi 
•"  *  ^^f^^'  for  the  judsment  is,  that  he  fliall  recover  the  arrears  due  befc 

nuity  (hall  bt  J      to  » 

Itw  Um  annuity,  and  the  arrears  both  before  and  after  the  aOioo.     Ante,  104. 1 37.      i .  RoQ.  A 

Cf^UCtSs*      i.RoU.Rep.88.    Cro.Jac.499.    Co.  £nt.  50.     Hob.  89.     x. Lev.  56.    ul 

i.CoiivPig.363. 


Hilary  Term,  ii.Car.  r.     InS.  R.  43f 

ivhich  includes  thefc  two  quarters  rents  which  nrc  not  Je-  croTHwoa. 

d)  and  the  arrears  accrued  pendente  brevi,  amounting  in  toto        ^^^ a 

nty  pounds,  fo  as  it  includes  the  arrears  before  and  hansiinc:  ^  «^«"!/? 

It.     KOLLE  anlwcrcd  thereto,  that  this  pcradventurc  was        ^^^^ 

:  mifprifion  of  the  clerk  in  calling  up  the  fum,  and  then  it 

rror,  but  amendable.— But  the  Court  anfwered,  and  fo 

d,  that  it  was  no  mifpriiion  in  the  cafling^  up,  but  a  mif- 

in  the  jiidgmcnt ;  wherefore  they  all  held  that  it  was  er-  /^\  g^  q^  j|^,^ 

l*{«)-  Icy    1*37!    and 

Ut.  Bep.  145  J  but  neither  of  them  report  ih'tt  point  of  the  caiV. 

I  Second  Erkor,  Bccaufe  tlie  heir  pleading  a  falfe  plea,  indeWt  agi!n(t 
is  found  againft  hira,  the  execution  ought  to  be  awarded  of  ^^  heir  on  a 
>per  lands  and  of  his  lands  dcfcendcd.— But  the  Court  ^^^^^°^^^*j**°* 
iat  the  denying  the  deed  to  be  his  father's,  was  not  a  falfe  J^jg.*^ 


ceaor,  the 
nent,  oa 


S  and  if  the  land  of  the  heir,  which  is  his  own  proper  land,  »•  Ml.  Ab.7x. 
be  liable  as  well  as  the  land  of  his  anceftor,  yet  it  Is  not  af-  ^'  ^^^'  ^*«' 
e  for  error,  becaufe  it  is  in  cafe  and  advantage  of  the  heir.    ^'Bal^Ab.  6t. 
for  the  firft  caufe  rule  was  given,  that  the  judgment  Ihould  **^-^o»n.  440. 
:rfed,  unlcfs,  &c.  Oycr,«..  *, 

'  '  C-fth.  y3. 

See  29.  €41.  2.  c.  2.  and  3.  &  4.  Will.  kM^j,  c  14. 

Tregmiell  and  his  Wife  a^aiftj  Reeve.  Casi  7. 

nON  ON  THE  CASE;    and   declares,   That  Sir  Johnu  Mmttncort^ 
[eeve  was  fcifed  in  fee  of  a  farmland  of  an  hundred  acres  of  nant  to  a.ind 
lereio  appertainifig  ;  and  by  indenture  covenanted  to  ftand  ^'='^^  to?heufe 
to  the  ufe  of  himfelf  and  wiYe  for  their  lives,  for  a  jointure  J'haH,i^"j{r'''^ 
1  laid  wife,  and  after  to  his  fon  and  heir,  excepting  the  timber  (^^^  have  the 
Paving  that  his  faid  wife  fhall  have  and  take  the  Ihrowds  and  rhrowds  and 
gs  of  them  ;  and  that  the  faid  Sir  John  Reeve  died,  and  ihe  ioppingj  of  the 
:d,and  took  to  hufband  the  plaintiff;  and  that  thedefendant,  ^'"^  anaftion 
to  Sir  John  Reeve y  cut  down  five  oaks  growing  uj)on  ^^^^  n"  IglinVthc 
indred  acres,  whereby  the  plaintiff  lofl  all  the  benefit  which  fon  forcutiim? 
;ht  have  had  of  the  fhrowds  and  loppings  of  the  faid  trees,  down  the  c:ecs. 
cfendant  pleads  not  guilty,  and  tlic  verdict  was  given  againft  Jon«,  376. 

Moor,  7.  837. 

DE  took  divers  exceptions  in  arreft  of  judgment.    First,  i,.co.  46. 
Lhe  excepting  the  trees  after  the  limitation  of  the  ufe  is  void,  4-  Mod.  12. 
en,  they  remaining  parcel  of  the  freehold,  he  might  have  had  Shower,  311. 
*s  ;  but  he  could  not  have  this  aclion  on  the  cafe  ;  for  as  an  ^'  ^^'  *j^* 
ion  after  the  eftate  limited  is  void,  fo  after  an  ufe  fettled  an  i.Com.Dig. 
ion  cannot  be  of  the  trees,--' Sed  noM  allocatur  r  for  an  ex-  559. 
1  may  well  be  to  fhew  his  intent  that  they  (hould  not  be  an-  3-  Com.  Dij. 
to  the  eftate  for  life.  33». 

ONDLY,  The  declaration  is  not  good,  Bccaufe  he  doth  not  On  an  %e\on 
hat  he  had  not  left  fufficient  trees  to  have  the  loppings ;  as  forwaftt,wh-.rt 
cafe  oieJi$versy  tl>e  owner  of  the  wood  may  cut  down  the  *"e|h^*''r^J*'"** 
leaving  fufficient  for  cftovers.— i#^  non  allcwatkr:  for  here  f^  ,j,c  p[X[^ 
Iqppings  of  all  (he  trees  are  refcrvcd  to  the  wife,  all  which  checiuamity  cut 

v^d  00*  be  (hewn. 
.  CAR-  F  f  flic 
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TmcwinL    (he  may  cut  down  and  fell  at  bcr  pleafurc ;  fo  it  is  a  wrong  tokr 
T"V        to  cut  down  any. 

I^k  fe.  V  t  • 

a«ion  for  ^  "  I RDLY,  Becaufc  it  IS  fuppofcd,  that  the  defendant  cut  dowa 
culling  five  oaks  ^^'6  oaks  growing  upon  an  hundred  acres  of  land,  which  is  not 
growing  on  a  poll'ible  that  five  oaks  fhould  grow  upon  an  hundred  acrcs.—Sfi 
hundred  acres,    non  allocatur  :  for  it  is  to  bc  intended  that  they  grew  upon  foiuc 

part  of  the  farm. 
U  an^^ion  on  FOURTHLY,  Becaufe  thc  aftion  is  brought  by  the  hufband  and 
ling^'dcwn  u^  ^^^'f^'  w^^^r^  ^^^c  hufband  alone  fhould  have  brought  thc  aaion,  for 
the  lops  of  he  only  might  have  rclcafed  the  damages,  and  the  wrong  is  to  his 
wWcH  were  re-  poiTeflion. — Sfd  noH  allocatur :  for  the  huiband  having  tlic  land  ia 
fcvtd  to  ihc  x\g\\X.  of  his  wife,  he  may  well  join  her  with  him  in  fuing  for  thc 
iTe^hlftJild'  damages  ;  and  fhe  fhall  have  thc  danaages,  and  the  aflion  alfo,  if 
inayfueaiont.  ^^  furvivc  her  huiband :  wherefore  judgment  was  given  for  tht 
Ante,  419.        plaintiff.  ■ 

Fort.  505.-*—  Cro.  Jac.  110.  a.  Vent.  195.  Cro.  £liz.  461.  608.  Jonet>  315.  i .  Com.  Dig.  57^ ^ 
Sera.  219. 

CAtF  t.  Tolfon  afratnft  Clerk. 

Trinity  Term f   li.  Car,  i,     RcII  6S7. 
A  prnmife  in      TERROR  of  a  judgment  in  the  common  pleas,  in  ajfumpjtt.    The 
Ji!a?t1r'iarn.  plaintiff  declares.  Whereas  the  defendant  was  indebted  to  him 

tiff  would  «/i>*o  i"  fuch  a  fum,  that  in  confideiation  thc  plaintiff  would  allquo  tern* 
um^e  forbear,  pore  forbear  him,  he  promifcd  to  pay,  &c. ;  and  allcdgcs,  thatbt 
will  not  fupport  forbore  for  a  year  or  more,  and  that  the  defendant  hatli  not  yet 

AnxiTf'      P^^'''  &c.  . 

1.  Roll.  Ab.  23.  ^^^^^  verdia  upon  mn  ajfumpjity  and  judgment  for  the  plaintiff» 
Cro.  Jac.  X50.  it  was  affigned  for  error  by  Grimston,  and  fo  held  to  be  error, 
^^3-  That  aliquo  tempore  is  fo  Ihort  a  time,  that  it  is  no  confideration,no 

t.  Sid.  4^.  jT^Qjg  (Ijan  per  paullidum  tempus. — Wherefore  for  this  caufc  thc 
Hob.  ai6.  -I  *      ^  r  J  ^ 

Co  Eiir.  3«7.  judgment  was  reverfcd. 

t. Com. Dig.  1 38. 

Ca$i  9.  Brunfden*s  Cafe. 

•.rfc(of  DRUNSDEN  was  indi(EVed  for  extortion  by  two  fevcral  indiA- 

.ntout  D  nients:  in  thcone,  that  he,  as  bailiff  of  the  fheriff  of  ^//j/Sw'ff 

•  JrJ«'  ^^^  li^d  received  twenty  fhiilings  from  one  extorjlve  colore  officii  pax 
a  m;fd>mcanor  ..        .  .  ,-',  ^    ^  ^         t    n     n  -ii'  %    '   tf^     L.^ 

cannot  be  taken  ^"d  in  the  Other,  that  he  extorjtve  took  fix  uiillmgs  and  eignt-pcncc. 
•nd  tried  ai  the  'Ilicfe  being  preferred  againfl  him  before  thc  juflices  oi  thc  peace 
fame  quarter  at  Michaelmas  fcilions  lull  in  the  county  oiWiltSy  and  he  thereupon 
CeHions  of //»«  committed  to  prifon,  was  enforced  (as  he  pretended)  to  plead  prc- 
P0X448.  fcntly  to  tliofe  indidnicnts.     And  the  fame  day  they  were  tried, 

and  he  convifted,  and  judgment  againfl  him  at  one  and  thc  faiBC 
4  inrt  164.  f^^ffio^is,  that  he  Ihould  be  imprifoned  and  fined  forty  pounds  for 
Jones,  379.  thc  one  ofTcncc,  and  for  the  other  twenty  pounds,  and  upon  evciy 
Cro.  /»c.404.  of  them  treble  damages  given,  viz,  for  the  one  three  pounds,  ana 
1.  Sid.  09:334.  for  the  other  twenty-fix  fhillings  eight-pence  (which  wa^  nioi* 
4  Com^Di^^*  ^^  ^^  Ihillings  elglit-pence  than  he  had  received),  and  to  be  com* 
^.5,  '     mittcd  to  prifon  until  he  had  paid  thofc  fines  and  damages.    And 

now  upon  thefc  judgments  he  brought  feveral  writs  of  error. 

And  by  Grimston'  it  was  affigned  for  error,  First,  Bccanfr 
thc  indi«Rment  and  the  trial  were  at  one  and  the  fame  fefliouSy 
whereas  they  ought  not  to  be  tried  and  travcrfcd  t^^e  fame  fcffions. 

Seconplv, 


The  trav 
•  defend 
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Skondly,  Becaufe  they  gave  damages  to  the  party,  where 
icy  ought  not  to  have  given  any  damages  T^?).     ri^e  4.  Htft.  5.  (•)  This  cafe 
V5/?,"  55.  W  22.  Eciw.  4.  **  Coron.  44/'    thrt  JuOiccs  of  gaol-  '^^'^.^''^f^^^ 
lii-ery  may  take  inqueft  the  fame  day  ;  but  not  fo  of  jufticcs'of  *^^^"|^  ^rrort 
ace.  Star^ord^  155.  rhc  judgment 

was  reveifed.     Poft.  448. 

ie  King  agdinfi  The  Inhabitants  of  Epworth  and  Fifteen     ^^^^  ^^ 

other  V ills. 

Mkbadmas  Term,   1 1 .  Car,  I .    /?<»//  1 46. 

HE  king,  by  a  writ  out  of  the  chancery,  dated   16.  June^  a  Ji/trimjrmt Wet, 

luCar.  1.  commanded  the  (herifFof  i/W/;,  that  ht per  facra'  o"  « j»««7fl«//r 
\tum  proborum  et  legalium  hominum  com  i  tat  us  prari'Uil  diligent  cr  in-  ^^  ^^^  indiftcd 
'at J  qui  male  faff  ores  et  pads  regis  perturhatores  apud  Ep  WORTH,  within  a^n- 
LTONj  et  Hacksey,  infra  manerium  regis  de  EpWortH,  fepcs^  vtnUnt  time, 
i/tf,  et  fehfuras^  ibidem  nupei'  levata^  notlantcr  proftravijpnt -,  et  tho' within  the 
rtper  vadios  etjalvos  plegios  quos  cu'pabilcs  invenerit^  ad  refpondcndum  fJJ|[*"^^  '*"  "** 
>ancQ  regis  de  tt  fuper  pramijjis  in  O^abis  Michaclis  vnfuant ;  et  ^\\  indcforw.— 
i  haberet  ibi  nomina  eorum  per  quorum  facramentum  imiuijitionem  T'-e  defender's 
mftcerity  et  bttve  iiiud,  muO  plead,  v/ai. 

The  IherifF  hereupon  returned  an  inquifition  taken  3.  Offohcr^  ^^^^  h^J^htln 
Car.  Ik  apud  LlTiCOLVj  whereby  it  is  found,  qttod  quidam  male-  indi«cd.  upon 
Ures  et  pads  regis  perturbatores  primo  Afaii,  lO.  Cur.  I.  et  d'lverfts  the  return  of 
\us  et  vidbus  inter  tht  faid  firft  day  of  ^^ry,  10.  Car.  i.  et  primo  «^«^'A»V^' 
fiiiy  II.  Car.  1.  apud  Epworth,  Beltok%  et  Hacksey pr ad: ff.  Pod^^to.  uni 
^a  manerium  regis  de  Epworth  pnediff.  vi  et  armis,  et  cum  mul-  the  cafes  theie 
tdine  gentium  ignotvrumy  700  perticatas  fojjatorum  fenfurarum  regis  cJced. 
ir^  Epwo^rth,  Belton,  et  Hacksey   prarditi,   nuper  levat.  /«  Sec aifo -Q.Geo. 
^iibus  difforum  dierum  pro/traverunty  ad  grave  damnum  diffi  domini  '*  ^'q      ^^'^ 
is,     Sed  qui  illafojfata  etfenfurasy  vel  aliquam  partem  eoruudcm^  fie ^'^^  (^^ ,^g 
^ftraveruntj  juratores  pntdioii  penitus  ignorant.     Etjimiilter  dicunt^  modern  mode  of 
\d  malefaffores  pradi6ii  qui  malcfaffa  pra:di6la  taliter  ut  fitpra  inc]ofihg  com- 
lum  eft  fecerunty  cum  tali  vi  et  multitudine  gentium^  et  in  nohta  nis  '"°"^' 
tporibus  pntdilfis  commifcrunt  et  per petr aver unt^  ita  quod  nullus  ad  t .  Com.  Dig. 
appropinquare  ad  ipfos  cognofcendos  aufusfuit.  43 »» 4  3 * • 

Upon  this  return  a  writ  of  diftringas  ifliied  out  of  the  king's  ,^,.*^ 
ncD,  tefted  9.  Offoher^  11.  Car,  I.  reciting  the  faid  writ,  return,  2,  Term  Rep. 
id  inquifition,  coir*  landing  the  fhcrifF  to  diftrain  propinquas  vil-  39»« 
tasfojfata  et  fcnfuras  pradiffa  circumadjaccntcs  fojjata  et  fenfuras 
wiffa  proftrat,  levare  ad  cuftus  fuos  proprios  ;  and   commanding 
m  to  inquire  per  facrqmentum  proborum^  Ufc.    qucd  damnum  rex 
ftinuit  occafione  profternationis  prstdidlarum   7  GO  perticarum  foffa>- 
ritm  et  fenfurarum f  et  damna  ilia  nobis  rcftituas. 
This  writ  was  returnable  Craftino  Martini  following  ;  and  here- 
pontbe  fhcrifF  returned,  quod  villata  de  Epworth,  and  fifteen 
tber  villages  there  named,  arc  the  ncareft  villages  circumadjacent 
'  the  forefaid  ditches  and  fences,  et  quod  rex  juftinuit  damna  occa* 
ir  in  brevi  pradiffo fpecifcat.  ad  2500/..  et  quod  propter  brcvjtatcm 
nporis  non  potuit  levare  damna  pradiffa  de  terris  et  tenementis  illisj 
'•  ^od  dino  domino  re^i  reftituat ;  and  returned  ifTues  upon  the  in- 
bitants  of  every  village  ad  Uvationem  fojfatorum  et  fenfurarjim 

md&a*  ad  fLOl, 

Sec  13.  Geo.  3.  cSs. 

F  f  a  Afterward 
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^■RFvtN*  Afterward  another  u;r//  of  dJtrln^as^  28.  Kov.  11.  Car.  i.  ifl 

tW'        reciting  the  firft  writ  and  the  return  thereupon,  and  thcu 

'^tI  M  M  i*''  ^{A'^wj'^'  5^"d  the  fctum  tliercupon ;  and  that  the  kihg  is  infoi 

t^pwoHTNi  &c.  that  the  faid  fojfiita  et  faifura  nondum  Itvala  extftunty  and  thci 

coranianded  the  faid  fherifF  to  djftrain  the  iaid  villages  oi 

Ante.  i8i.         ivoRTH,  Hc.  per  omnia  terras  et  catalla  fua^  Iffc.  ita  quid  ipfiad 

fuos  proprios  fyffata  etfenjuras  tr^di^Ia  pt  c ft  rata  kvent  \  ac  nobl 

d'liff.  itooi.  pro  iamnis  pradi^ls  qua  ttosfuftinuamrs  occajion 

ftrationis  pretdOf.  "JOO  perticarumj  fojfytornm^  et  ftnfurarumy  reftlt 

RoLLE   upon  this   moved,  that  die  firft  writ  was   noi 

granted  ;  for  it  appears  by  the  writ  and  inquifition^  that  tht 

ftration  began  the  firft  day  of  May  10.  Car.  i.  and  contini: 

the  firft  oijune  11.  Car.  i.  fo  as  it  was  a  Ihort  time,  Vfz.  b 

days,  before  the  writ  brought,  which  ought  not  to  be  ;  boi 

ought  to  be  fo  long  diftance  as  the  country  may  have  a  c 

nicnt  time  to  inquire,  which  ought  to  be  a  year;  and  fo 

held  in  12.  Jac.  i. 

**.  Inn.  4^6.  Secondly,  It  doth  not  appear  diat  this  proftratlon  was  < 

«.  Lj«.  Ab.       fences,  &c.  of  the  common  which  was  improved  ;  for  the  ; 

ViCeh  ^^^^  "^^  extend  to  all  inclofures,  but  to  tlie  throwing  do 

•  545'     fences  upon  improvements  of  commons. 

Thirdly,  That  the  writ  doth  not  make  any  mention  tli 
malefadors  were  not  indided. 

s.  Iiirt.476.  ^^^  ^^^  JoHw  Banks,  the  King*s  Attorney^  anfwercd  1 

1  B«c«  Aby^  FIRST,  That  hc  had  feen  the  rcfolution  in  i^.Jac.  i.  and 
J93.  not,  that  there  Ihould  be  a  year  to  indift  the  offenders,  but 

ought  to  be  0  corruement  tlme^  and  that  die  Court  fliall  adjudg( 

thcr  the  time  were  convenient. 

Secondly,  The  ftatutc  dotli  not  only  extend  to  thcproft 

of  inclofures  to  be  improved  out  of  the  common,  but  to  2 

"Ante,  iSt.        clofurcs  ;  and  it  is  for  the  benefit  and  peace  of  the  commonv 

and  fhall  be  expounded  nioft  favourably  for  the  king  and  t 

nefit  of  the  commonwealth  ;  and  if  it  extends  only  to  ira| 

(tfWKicRaym.  ^'^^^^^  of  commons,  it  ought  to  have  been  pleaded  (tf),  that  tl 

4!;.  clofure  was  not  any  parcel  of  the  common  improved. 

Thirdly,  The  defendants  fhould  have  pleaded,  if  any 
ofFcndcri  had  been  indifted — Et  adjournatur. 

Casi  II.  Hikon  a^airijl  Bembridge. 

Trittity  Term,  M,  Ca^.  i.     RvU 
Aflcor  to  a         ^RESPASS  qttarc  claufum /regit.    Upon  not  guilty  a  fpeciJ 
nim ^tur  hi  'to  did  fouiid,  the  cafe  was,  That  George  Bembridge  was  tcnS 

•  convcyanwof  ^^^^y  remainder  to  Anthony  Bembridge  in  tail.  Anthony^  bj'  hij 
the  remainder  in  granted  the  remainder  to  the  plaintiff  in  fee.  Hie  (aid  < 
fee,  isjig.x)dat-  Bembridge^  being  tenant  for  life,  having  notict  of  this  gran 
tommcnt.  ^^  cj-  j^  ^^^  j  g^  ^^^  ftrangers,  that  **  he  was  well  plcafe 
«.<  ./ones,  376  4«  content  that  the  faid'graiit  was  made  to  the  plaintiff,  for  1 
[;*""'^'^*'-  *•  his  coufin."  And  that  the  faid  George  Bemhrldgi  Was  dea. 
Co  Ur.  309.  a.  Anthony  Bembridge  is  yet  alive:  and  if  this  were  a  good  a 
510.  a.  mcnt  (^),  they  find  for  the  plaintiff;  if  not,  for  the  defendki 

WnshtiTcn.  (^)  Sec  4.  &  5.  Ann.  c.  i6.  and  11.  attornment  it  uken  away )  and  Mr. 
^'         ^  Geo.  a.  c.  19.  hf  which  the  occcflity  of    aotfi'  o.Lh»  309.  a.^ 
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After  argument  at  the  bar  by  Widdrincton,  /or  the  plalnuff^  Hn  toh 
id  BuLSTRODE,/ffr /if»f  ^/r/f^^w/,  upon  the  firft  argument,  ALL  "r*"*/' 
liE  Court  agreed,  that  it  was  an  attornment,  although  the  words  >*•■*»****• 
erefpoken  to  thole  who  were  mere  ilrangcrs,  and  who  pcradvcn- 
rc  had  not  any  notice  of  the  grant,  nor  were  lent  or  required  by 
e  grantee  to  take  attornment,  nor  required  the  iciinnt  to  affent. 
It  was  a  voluntary  fpecch  onlv;  for  it  fufficeth,  that  the  tenant 
ith  notice  of  the  grant  and  altents  thereto.  Sec  Bra^luufoL  81. 
nd  it  is  for  the  benefit  of  the  grantee,  who  having  the  grant,  and 
cepting  of  that  allcnt,  (hall  be  Intended  to  agree  thereto  in  tJie 
*e  of  tiie  tenant  for  life;  becaufe,  being  a  lawful  a6l,  the  law  ac- 
•unts  tliat  Uc  agreed  to  that  attornment :  and  it  is  not  necefTary  to 
torn  to  the  grantee  himfelf ;  for  all  the  pleading  is,  a  quel  g)  ant 
f  attornera^  without  mentioning  the  attornment  to  be  to  the 
antee  or  any  other :  and  if  the  tenant  indorfe  his  hand  as  a  wit- 
i*s  to  the  deed  of  grant  of  the  reveriion,  it  is  a  good  attornment, 
ilefs  he  doth  not  know  what  was  in  the  deed  ;  for  he  ought  to 
ive  pcrfeft  cognizance  of  the  grant,  otherwife  it  is  not  a  good  at- 
rnment.  Whereupon,  without  any  further  argument,  the  at- 
Tnment  was  held  to  be  good,  and  adjudged  for  the  plaintifF.  Vid^ 
».  Lit  310.  a.  and  2.  Co.  69.  a.  that  aflent  to  a  ftranger  fufficeth. 
nd  the  cafe  of  28.  Hen,  8.  "  jtitai-nmentj'  40.  that  attornment  to  a 
H'ant  was  not  good,  was  here  denied  to  be  law. 


Stockman  agahift  Hampton. 
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Cas    I  a. 


TRESPASS  quare  claufum  fregit^   and  chafing  his  cattle.     The  T« '^O'af**'' 
^    defendant  juftifics  tor  ihzt  Sir  Bartholomew  Michael  ^^  feifed  ^jjj.^/^b"'!^. 
ifce,  and  died  feifed,  which  defccnded  to  his  two  daughters  and{^^  J^* 
eirs,  and  he  by  their  command,  &c.  hdrof  ^  who 

The  plaintifF  replies,   That  true  it  is.  Sir  Bartholomew  Mcbael  ^^^^^^,^^ 
ras  feifed  in  fee  ;  but  he  faith,  that  being  fo  feifed,  he,  in  confi-  repik*  that  yf. 
Icration  of  the  love  and  afFcftion  to  Richatd  Michael  his  nephew  was  feifed  iu  ftc, 
nd  otliers  of  his  blood,  by  indenture  25th  Aiarih^  IS«  7^^-  i-  co-  hut  that  hcco* 


wanted  wirii  Edward  Rogers  and  others  to  ftand  feifed  of  thofc  "f^T^J^ 
pds,  to  the  ufe  of  himfelf  and  the  heirs  male  of  his  body  j  and  \\^^{!^Qis^ 
br  default  of  fucb  ifTue,  to  the  ufe  of  the  faid  Richard  Michael  for  where  he  wat 
ife,  remainder  to  his  firft  fon  in  tail,  with  divers  remainders  over  feifed  in  uii, 
ntail,  remainder  to  the  right  heirs  of  the  faid  Sir  Bartholomew  ^^^^^^^9 
Michael ;  whereby,  and  by  virtue  of  the  ftatute  of  ufcs,  the  faid  Sir  [^^a  inf^,hg 
Bartholomew  Michael  v^3LS  feifed  in  tail,  with  the  remainders  over,  deed  decJariog 
md  died  feifed  of  fuch  an  cftate,  without  ifTue  male:  whereupon  the  uiet  need  not 
the  faid  .^/VA^r</ entered,  and  the  plaintiff  by  his  licence  put  in  his  he  (hewn. 
Cittic,  &c.  ;  and  traver/eth,  that  the  faid  Sir  Bartholomew  Michael  6.  Co.  38. 
liied  feifed  in  fee.     Upon  this  the  defendant  demurs.  ^^-  J/^*  70* 

And  the  principal  caufe  was,  Becaufe  the  plaintiff  claiming  by  Hob.  38. 
Bui  deed  of  ufes,  which  cajinot  commence  without  deed,  doth  not  Jo««»»37r* 
lew  the  fame.  J?^"i*'^;    • 

^  *"    *aAMv.  Carth.  316. 

Co.  Lit    6^  DOW  (4)» 

My  16.  *  17*  Car.  1.  c.  8.  after  verdiA  nenticned  in  cbedechratton  otothc* plead. 

Ift]i4(ment  lluU  b«  Hayed. or  rcverfcd  for  ing ;  and  by  4.  &  5.  Ann.  c.  i5.  tho  omlC- 

||ii  of  MMsing  the  bringing  into  court  of  Aon  i«  alfo  aided  on  a  gener^ii  demurrer. 
^.  koqd^  bull  iodentorci  or  other  deed 

F  f  3  And 
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Stocicmam         And  this  being  argued  divers  times  at  the  bar^  all  t^jeCo 
nptinfl       held,  that  the  plea  was  good  without  (hewing  the  deed. 

HAMrroH. 

A  deed  pleaded  FiRST,  Bccaufc  thc  dccd  doth  not  belong  unto  him,  a^^ 
only  at  induct-  hc  claiiHs  thcrcbv,  but  to  the  covenantees,  an4  h^  hatli  no 
KMi  CO  a  era-     nicans  to  obtain  the  deed  j  and  it  Hiould  be  niifchicvous  to 

vcrfc,  and  not      ^j^^  ^^j^j^^  ^^^^^^  f^^jj  ^  J^^  Jf  ^}^^     ffaould  lolC  thciF  cftatCS, 

bclongme  to  the    .  .   ,  ^  ,  .  ' 

party;  need  not  ^^^cy  might  produce  It. 

be  (hewn.    Co.  I«it.  216.  393.  3,  Ley.  83.  6.  Co.  38.    Cro.  EIz.  71X.    Crc.Jae.70.   5.0oni.  D 

A  party  claim-       SECONDLY,  Bccaufc  it  is  anoftatc  cxccutcd  by  thc  ftat 

ing  under  {tjiui  ufcs  ;  fo  the  party  is  in  by  thc  law  as  tenant  in  dawcr,  and  1 

V*  ii^A^  ^^  ^y  ftatute  ftaplc,  or  merchant,  which  have  a  rent-charge  ext 

&ewthe7ced.   ^y  them ;  as  31.  EikAi,.  3.  **  Merffi.ans  defaitsC"  38.  apd  35,  J 

Ante,  109.  ibid.  11%. 

Cro.  Jac.   X09.  ai7-     Lutw.  48g.     1.  Vcity,  387. 

An  inducement      THIRDLY,  and  principally  in  this  cafe,  Bccauie  it  is  but 

to  a  travcrfe  is    duccmcnt  to  the  tiaverfe,  and  is  not  anfwerabl^  by  thc  defer 

HOC  iraverfabie.  ^^^^  ^^  ought  to  maintain  his  bar,  that  hc  died  feifed  in  fee 

T^l'^'K       27.  H4n.  9.  a.     21.  Edw,  4.  8.  Plow.  Com.  64. 

Co.  I41.  2%%.  /                *'                                  -r                                                          . 

Moor,4a8.  Whereupon  all  the  Court  agreed,  that  the  rcplicatic 

Hob.  JC4.  good,  without  (hewing  the  deed.     Wherefore  it  was  adjudg 

Joph.  101.  ^i^g  plaintifF.     P]dc  14.  Hen.  8.  9.  pfr  Pot.LARD  ;  %>.  Hen.  7 

S  99  F-^N£Ux  i    ip.  Col  9^.  Lelfeilds  Cafe  ;    Co.  Lit.  226.     28.  i 

CfOw  Eliz.iyufol'  29. 
$90. 

Cai»  13.  Slocomb's  Cafe. 

3n  error,  if  the  "C  RROR  of  a  judgment  in  Bath  m  an  adion  for  words  ; 

dtdaraiioo  and  -■-'  the  judgment,  after  the  verdift  for  the  plaintiff,  was  giv 

T.-rdia  he  good,  ^h^  defendant,  intending  that  the  a£tion  did  not  lie  for  thc  > 

Rive  fochji'^V  ^^^   ^^^^  entry  is,   ^^  ideo  concejfum  ejl^  quid  quercns  nihil  ca^ 

tncnt  as  ouglit  *'  bii/am  ;*"  which  was  held  a  manifeft  error ;  for  it  fhould  hav 

to  have  been  '*  idea  cofijidnatum  eft. 

cou«  hdow*^-  '^'^^"  ^'^'^  ^^  ^  ^>/^'*  ^*^  pf^'i^i'^ff  in  the  writ  of  error,  move 
Iju'tu bad,  they  judgme!it  i\\o\\\A  bc  given  for  him  upon  the  verdifl-^  and  t! 
wiirev«,fc  the  declaration  is  [.';;ood.  And  it  was  agreed  by  all  the  C 
firft  judgment,  jf  the  declaration  and  verdift  be  good,  then  judgment  ough 
^''^f^fltn'^nlkii^^^'^^^  ^^^  th?  pl^iinliff:  whereof  Joves  doubted  at  the  firft, 
^^p^r'^^.T  '  ^^^  agreed  thereto  ;  for  we  arc  to  give  fuch  judgment  as^  they 
and  .f'lhc  entry  to  havc  g;ven  there,  fo  as  the  plainti(F  Ihall  recover,  if  thed 

be  **  idf«  cincff.  \\0\\  be  gpod. 

•  Qi^corfiiTa^  Hyde  now  moved,  that  the  judgment  in  the  inferior  co' 
«t/xi«*'itisn4d.  good  for  thc  matter,  and  that  the  declaration  was  ill :  for  h 
^^H  vidt  Carth.  declared.  Whereas  fuch  ^  fuit  was  depending  in  the  court 
*^^-  Guildhall  in   Exter^  (hewing  what,  et  quod fu per indc  cxitus 

j.Ro  ..  -'^T^' ij-iamfuit  juklIus  \  and  at  the  trial  the  plaintiff  yvas  produc 
cV.  Tac.  4.  witncfs  there  to  prove  the  iffue,  and  was  fworn  and  gave  li 
107/366.  632.  dcnce  upon  his  oath  ;  that  the  defendant,  having  cpramui\ 
Hobart,  194.  yrith  onc  Margery  Slocomb  of  this  trial  and  oath  by  the  pi 
Yelv.  iiQ.  fpake  tlicfe  falfc  and  fcandalous  words  of  the  plaintiff  to  tl 
Llk.*a4.V6i.  -Mu^^ery^  *^  Thy  brother"  (innuendo  the  plaintiff,  brother  of  1 
^,.  Margery)  "  hath  taken  a  falfe  oath  in  fuch  a  caufe"  {innut 

i.  Bac. Ab.  250.  faid  cuuit).     The  defirndant  pleaded  not  gtiiltVj  and  found 

Co.  Lit.  30.  a.  "  •        ol 

cowp.  843-  ,  r 
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riff,  and  damages  and  cofts  aflcfled.  The  Court  upon  the  mat-  StacoM«'t 
Ijudged,  that  the  declaration  was  not  good. — Hvde  aliigned  ^ah, 
lufe  to  be,  Becaufe  he  doth  not  fhcw  how  ifi'ue  was  joined  ; 
e  faith  ad  cxitum  per  patriam  :  and  though  by  implication  it  is 
intended  that  iflue  was  well  joined,  yet  it  is  not  fo  alledged  ; 
hen  no  lawful  trial  whereto  he  miglit  be  produced  as  a  wit- 
—Sed  non  allocatur :  for  when  it  is  ihewn  that  at  the  trial  he 
worn,  it  implies  allneceflary  circumftaiTces,  that  the  iilue  was 
i  and  the  jury  fworn  j  and  that  to  the  faid  jury,  upon  this  if- 
ic  gave  his  evidence. 

rE  Second  Exception  to  the  declaration,  Becaufe  in  the  Jnanaaionfor 
lunication  alledged  with  Margery  Slocomb^  of  this  oath  at  the  u  hrmhcrbath 
le  faith,  •*  Thy  brother" /jV/w/^w^o  the  plaintiff,  brother  to  the  •«  takeia  faife 
Ifargcry)  «*  hath  made  alalfe  oath,  &c.*'  and  in  all  the  de-  **oatii,"it  ir.uft 
ion  it  is  not  averred  exprefsly  that  Ihe  was  his  lifter,  nor  that  be  ^vmri/ihat 
s  her  brother,  but  after  the  innuendo ;  nor  is  it  averred  that  he  k^n'^Tw"^^' 
he  fole  brother  of  tlie  faid  Margery ;  and  that  which  comes  brotheronhc^ 
'  or  vSttv  the  innuendo  is  not  an  exprcfs  averment,  nor  ifluable;  pcifon  fpoken /oi 
rfore  the  declaration  is  not  good. — All  the  Coup.t  was  oi  ioi  *n  innuendo 
pinion  [abfente  Brampston);  wherefore  it  was  ordered,  that  ^o '^'^  c'^c^ «« 
ial  entry  Ihould  be  made,   that  the  firft  judgment  ihould  be  ^\["^''''"'' 
"ed  for  the  manner  of  tlie  entry,  '*  idco  concejjum.^^ 

t  becaufe  it  appeared  to  the  Court  that  the  declaration  was  in-  jinoii  Ah.%2, 
ent,  it  was  adjudged  here,  "  quod  querens  nil  capiat  per  billam^*    Cm.  EIiz.  6C9. 

Cowp,  276* 

Corbett  againjl  Barnes.  Cai  ^  14, 

DITA  QUERELA  by  three,  to  avoid  a  judgment  in  this  Apcrfonprivy 
ourt  againft  the  faid  three  in  trefpafs  ;  where  one  of  them  was  .nd'jVaWe  to^*^ 
raken  in  execution  upon  this  judgment,  the  others  not  being  b"^  notincxe- 

ed.  cution.  may  join 

vYNARD  took  exception  to  the  wTit  and  declaration,  Becaufe  '"  ^n  W/m 
o  was  in  execution  ought  only  to  have  had  the  audita  querela^  who  it  Ui^exc!!* 
ic  others,  who  never  yet  were  grieved,  ought  not  to  join  with  coHon. 
;  and  to  prove  this,  he  relied  upon  35.  Hen  6.  pi,  i,    F,  N.  B.  Jones,  377. 
17.  E,  3.  pL  27. — Sed  non  allocatur ;  lor  tlvey  being  parties  to  3-^o  14. 
idgroent,  and  liable  to  the  execution,  although  it  was  never  !,*^?'  '^^ 
gainft  them,  yet  for  their  indemnity  may  well  have  zn  audita  ,  rcU  Ab^c6 
7,  and  join  with  him  who  is  in  execution.  £h.  Ray.  126/ 

i.Com.Dig.46r. 
lONDLY,  He  excepted  againft  the  furmife  in  the  audita  querela^  hnqudita^ut^ 
t  was  not  good  ;  which  was.  Whereas  one  J,  S.  was  fued  in  relif  by  thiet, 
•mmon  pleas  for  a  battery,  fuppofed  to  be  done  in  London^  and  ^"gscftingihataii 
rdia  the  plaintiff  had  judgment  for  thirty  pounds  damages  ^,^',''^1'^^^^^^^^ 
Dfts  ;  and  the  faid  J.  S,  was  taken  in  execution  for  thefc  da-  ag'inft°onc  [n 
;  and  cofts  :  and  afterwards  he  and  the  two  other  defendants  London,  and 
fued  in  this  court  for  this  battery,  fuppofed  to  be  done  in  the  againft  tie  ©i  her 
y  of  Hereford^  and  they  three  were  by  verdift  and  judgment  ?^*^*°  ^""'''^*^ 
mned  in  this  court:  and  it  appeared  that  this  aflion  and  the  JJefp^ Inay'b* 
i  in  the  common  pleas  were  for  one  and  the  fame  battery,  and  laid  in  anji 
ivf  rs  i  and,  that  the  tliea  plaintiflF  had  acknowledged  fatisfac-  county. 

I*  Com.  Dig^i^^^ 

F  f  4  tioii 
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WiiKTirtoii    ««  mortgages,  debts,  &c."  which  may  be  intended,  that  he  meant 
agnimft        ^^ly  but  cftate  for  years,  or  mortgages  for  vcars ;  and  lb  much  the 

Mi»tYi.A«D.   rather  by  reafon  of  the  words,  «  whereof"  1  am  poffclTed/'-Ani 
Berkley  J  Ju/iice  (who  was  abfent  the  day  before),  concurred  in 

Ante,  369.        opinion  ;  for  the  heir  fhall  not  be  difinherited,  nor  the  fee  palM 
away  without  an  apparent  intent  out  of  the  words  of  the  wilL' 
And  in  this  cafe  it  doth  not  appear  that  he  intended  to  pafs  buf 
fuch  things  whereof  he  was  poffcflcd,  which  extend  only  to  things 
perfonal,  or  leafes,  whereof  he  is  Poffrjpd^   and  not  to  freehold, 
whereof  he  is  faid  in  law  to  he  fej/ea.     And  peradventure  hcwa 
not  poflcffcd  of  this  land ;  for  it  is  not  found,  tliat  the  mortgagpc 
entered  and  was  in  pofleilion  :  and  commonly  in  mortgages,  thi 
mortgagor  retains  the  poflcffion  until  the  mortgagee  enters  for*! 
forfeiture. — Wherefore  it  was  appointed,  that  judgment  Ihouldbrf 
entered  for  the  plaintiff.     But  tliey  agreed,  if  he  had  devifed  **aB 
**  his  eftate  in  fuch  land,"  or  had  mentioned  that  he  had  fuch  hxi 

Ante,  37.         mortgaged  hi  fee,  and  devifed  **  his  mortgage,"  the  fee  had  pafled. 


CA.iij.  Clcvc  agai^Jl  \ecr. 

Trinitj  Term,  II.  Car,  I,     Roll 

If  ihcconufec  of  pr  JECTMENT  on  a  leafe  by  Edward  Dobbs  of  lands  in  DuJiJhrM 
mfiatuttftupi*    ^  Abbots  J  in  the  county  of  Gloucejier.     Upon  not  guilty  pl^d,. 

die,  andhiscice- 
cutor  fucs  an  A  fpecial  verdift  was  found,  that  the  faid  Edward  Dobbs 
extent  in  cJuui-  fgifed  in  fce  tail  of  that  land,  and  being  fo  feifed,  was  bound  in  are* 
ex«:u^on  exc'*  cognizance,  in  the  nature  of  a  ftatute  llaple,  according  to  the 
cutcd  rhecxc-  23.  Hen.  8.  c.  6.  acknowledged  before  Sir  Henry  Hobart^C^ 
rutor  rfies and  yu/Iicc of  xkc  Common  pleas,  in  eight  hundred  pounds,  to  ff^tJUam^ 
■Jminiftration  B/yihc  ;  that  he,  the  faid  fViUiam  Blytke^  21.  Jac.  i.  made  Elizabitk 
'^'r!tnid7oC  "^^'-^Z^^o^^on  h.o  executrix,  and  died,  ifl  July,  I.  Car.  I. :  that  the 
who*ccnunuc5  faid  cxecutrix  proved  the  will ;  and  for  the  faid  eight  hundred 
thcprocefi.  and  pounds,  9th  7^6*  I- Gar.  I.  fued  out  of  the  chancery  wextaJt 
aticr  the  €xtent  jacias  returnable  in  chancery  Oeiabis  MichaelU :  that  afterwards,  and 
"7a°*J"i7of  ^^^^^  ^^^^  return  of  the  writ,  viz.  17th  yfugu/i,  i.  Car.  i.  the  faid 
i^he  cono'fc/s  Eli%ftbeth  the  executrix  died:  and  that  22d  Sept  ember  y  i.Car.j. 
hnd»,  which  are  the  {hcTiff  vhtutc  Ircvis  pradUli  cepit  tPKjuifitionem^  whereby  was 
taken  in  txccu-  found,  that  the  faid  Edward  Dobbs  ^2S  feifed  in  fee  tail  to  him  and 
tion  uvwithc  ^i^g  ht'us  males  of  his  body,  of  the  faid  tenements  in  queftion,  at 
brought  by  ithe  ^^^^  ^™^  ^^  ^^^^  recognizance,  of  the  annual  value  of  14I.  45.  lOd. 
executor  of  the  and  at  the  day  returned  this  inquifition  into  chancery.  They  findj 
conufcc,*»ndhas  that  on  the  i()thj1t4^iift  1625,  which  was  in  i.  Car.  i.  adminiiba'* 
them  delivered  ^iori  of  the  goods  oitVilliam  Blythe,  not  adminiftercd  by  EUtMk 
\lun?\9vo\6  "^^^ogmof  ion,  who  died  intcftate,  were  committed  to  Robert  T^'i^f-'j 
and  ihtf  conoVec  morton,  who,  22d  May,  2,  Cat.  I.  obtained  a  liberate  out  of  the  chin*| 
may  recoverihe  cery  to  have  the  faid  lands  delivered  to  him  the  faid  Robert  Tbr^ 
landsbackbyan  morion,  admiuiflrator,  which  was  returned  :  that  2d  June,  2.Car.h' 
aaian  of /;«».  the fheriff  delivered  thefaid  lands  to  the  faid  adniiniftrator,/ra«iAifc 
*"'•  according  to  the  faid  extent;  whereby  he  entered  and  was  feifed 
^T^f  ll^-  ^    prout  lexy  isfr. ;  and  that  the  faid  Edward  Dobbs  entered  and  let  to 

a.Rwll.Ab.467.  ^  .      ^ 
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K  plaintiff,  ^r^tf/ in  the  declaration,  whereby  he  entered  and  Was  CtrrB 

Oefled,  until  the  defendant,  as  fervant  to  the  faid  Robert  Throg-  ^««/' 

rion  the  adminiftrator,  ouftedhim  ;  and  if,  &c.         •  '*^ 


ISuLsntODE  and  RoLLE,upon  this  fpecial  verdift,  argued  at  the 
t,  that  this  extent  and  liberate  were  void;  for  the  extent  being 
sd  by  tlie  executrix  upon  the  ftatute  made  to  her  teftator,  and 
t  dying  before  the  inquiiition  taken,  the  inquifition  taken  after 
t  death  of  her  whofued  it  was  void:  for  the  writ  is  to  apprife  and 
ze  into  the  hands  of  the  king  ut  ei  lihcrarl  faciamus  to  the  faid 
XQtrix  ;  and  (he  being  dead  before  the  faid  inquiiition  was  taken 
las  it  cannot  be  delivered  unto  her),  the  inquiiition  taken  after 
d  returned  is  void:  and  for  tliis  they  relied  upon  36.  Hen,  6. 
#.  ///.  *♦  Statute  Merchant^''  43. 

SscoNDLY,  It  was  objefled,  admitting  this  extent  be  not  void 

'  tliat  caufe,  yet  tlie  liberate  is  not  well  executed  to  deliver  it  to 

I  adminiilrator ;  for  the  executrix  fuing  it  as  executrix  to  IV'dllam 

^the  the  teftator,  and  Ihe  dying  intcftate,  this  writ  is  fued  by  the 

niniftrator,  who  €oraes^w?r^?wo//wr  her,  and  claiming  immediately 

m  the  iirft  inteftate,  cannot  upon  this  extent  lucd  by  the  exc- 

xix  have  the  liberate  \  but  he  ought  to  commence  de  nov^  and 

)cure  a  new  certificate,  and  a  new  extent  and  liberate  :  and  com- 

pcd  it  to  26.  Hen.  8.  pL  7.   and  the  cafe  23.  Hen.  8.  cited  i.  Co.  96. 

Shelley  iCafe^  tliat  it  an  executor  fuc  a  debtor  upon  an  obliga-  Ante,  167.  ic«* 

n  made  to  his  teftator,  and  recover,  and  die  inteftate,  the  admi-  **7- 

Urator  of  the  iirft  man  cannot  have  xfcirc  facias  upon  this  judg-  ^*^^^'  *9- 

tnt  (rt),  becaufe  he  comes  in  paramount  the  executor  who  reco- 

fcd,  but  he  ought  to  begin  de  novo:  and  alfo  compared  it  to  the 

fa  of  z  ftatute  merchantyVfherc  the  conufee  procures  it  to  be  ccr- 

Eed  into  the  chancery,  and  a  capias  thereunto  returnable  into  the 

mUDon  pleas  (as  is  ufual),  or  into  the  king's  bench  (^^,  and  the 

Ninfor  is  returned  non  eft  tnventr4Sy  and  after  the  conufee  makes  his 

BecQtor>  and  dies  before  the  execution  made  by  extendi  facias^  his  Port.  457. 

Mcutor  may  not  have  an  extendi  faciasy  but  ought  to  have  a  new 

Ktificate  out  of  the  chancery,  and  a  new  capias^  as  it  is  F.N. £.i^i. 

^fttf  180.     17.  Edw.  3.  31.     25.  £dw.  3.  2. 

JoNis  and  Berkley,  Jufticesy  held,   that  for  both  caufcs  the 
trMte  was  not  well  executed,  but  void. 

*  But  /held  the  contrary :  yet  to  the  firft  /agreed,  that  if  an  ex- 

•tbc  taken  in  the  name  of  one  who  is  dead  before  the  tefte  of  tht 

*it  it  is  void,  according  to  the  faid  YfiAR-Book  of  36.  Hen.  8. ;  •, 

•t  whei«  an  extent  is  fued,  and  the  party  who  fucs  it  dies  after  the  * 

Ir  of  the  writ,  and  before  the  inquiiition  taken,  in  that  cafe  the 

^ff  ought  to  enquire  what  lands  the  conufor  had  at  the  time  of 

et  recognizance  acknowledged,  and  to  make  enquiry  of  the  value 

ttenif  and  to  feize  into  the  king*s  hands,  and  return  them  into 

tacery:  and  the  fherifFis  not  bound  to  take  notice  of  the  party's 

jtth  who  fued  it,  for  he  is  only  to  execute  and  return  his  writ ; 

tif  execution  be  fued  in  the  name  of  one  who  is  dead,  before  the 

m)  B«t  fse  now  30.  Car.  s.  c.  6.  by  which  \hii  nk  It  prorided  for.  (^}  F.  K.  B.  1 30. 
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Cr.F.Tt        uftc^  it  IS  merely  falfe  and  void;  and  upon  this  if  the  pi 
^aim^       takciii  he  fliall  have  remedy^by  aitJiea  juere/ay  or  otherwife, 
'*'*•        cafe  requires/ 

Secondly,  /held,  that  the  Sherate  was  wellezecated  at  t 
of  the  adminiftrator^  for  /agreed  the  calea,  that  an  adniini 
Ihali  not  have  ^fclrt  facias  upon  a  judgment  obtained  by  a 
Pod.  459.  cutor,  becaafe  he  comes  paramBUHt  rtnt  judgment,  and  ts'no 
,^  Co.  9.  b.  thereto ;  and  that  if  a  teftator  procures  a  certificate  upon  a 
merchant,  and  a  tapias  is  returned  into  the  Coomion  pleas,  s 
teftator  dies  after  ttie  return,  and  before  the  extendi fatmi  av 
the  executor  muft  have  a  new  certificate  and  a  new  capias^  11 
not  have  an  extendi  facias  upon  the  capias  xetumed,  becaut 
another  perfon  and  m  another  court ;  but  upon  a  ftatute  It 
a  recognizance  upon  the  23.  Hen.  8.  c.  6.  in  nature  of  a 
ftaple,  a  certificate  being  made  an<i  delivered  into  the  hands 
clerk  of  the  crown  in  chancery,  in  that  ca>fe,by  a  warrant  fr 
lord  keeper,  he  fhall  have  an  extendi  facias  thereupon  ;  i 
being  executed  and  returned,  is  delivered  unto  the  petty  ba 
althou^  he  who  procured  it  be  dead,  yet  being  all  in  oni 
and  appearing  on  record,  it  is  not  the  courfe  to  have  a  ne 
tificate  and  extent ;  but  the  executor  or  adminiftrator,  u 
oath  in  chancerv,  and  (hewing  of  the  teftament  or  letters  oi 
niftration,  fhall  have  a  liberate^  without  being  put  to  a  nt\ 
ficateand  new  extent,  becaufe  it  is  all  in  one  and  tlie  fame  c 

Ttix  Clbrk  or  the  Petty  Bag  laid.  It  is  the  ufual  cc 

chancery  when  there  is  an  extendi  facias  upon  a  fiatutc  ilap 

recognizance  in  nature  of  a  ftatute  ftaple,  at  the  fuit  of  01 

dies,  that  the  executor  or  adminiftrator,  upon  his  oath  that 

f-U  w       V   ^"^d  it  is  dead,  is  to  have  a //Arrifi^  reciting  the  former  cxten 

*d ijrli^^ri^r   cfthis  BramfsTon  doubted. — Et  ad^ournaiur  {a). 

judj^OKni  given  fur  the  plainnflT.     Poft.  457. 


CAse  24.  King  and  his  Wife  againfl  Fitchc. 

li  waftc  in  a  •  TERROR  of  a  judgment  in  lua/u. — Babington  affigned  f( 
^!!'-r".l^-L  '^  (*^hidi  was  not  afty  of  tlie  errors  affigned  intl«  record 

dens,  It  the  jury  ..^  ,.  /i^i*  '       r        rt  ■ 

find  fmaii  da-  judgment  being  given  by  default  in  a  writ  of  wafte,  made  j 

mages  in  cne  ifus^  gardhtis^  et  pcmariis^  aiHgning  the  waftc  to  be  done  in  the 

pUcconji,  the  iu  divers  places,  and  in  the  orchard,  in  cutting  down  of 

Court  will  ad-  applc-trccs  ;  and  upon  the  writ  of  enquiry  of  waftc,  the  wafl 

Roll  Ab    86  "^"*^^  ^^  ^  in  cutting  down  or  two  apples-trees,  ecc,    et  p 

Cror  Jac.  3^1.  ^^  aliud  fecerunt  viiftum ;  that  this  findii^  is  imperii^. 
Winch, 5.  Bull  N.  P.  iic. 

inwartc  in  SECONDLY,  Bccaufe  wafte  is  found  in  cutting  down  two 

houfcs,  g;rrdens,  trees,  and  that  the  plaintiff  ought  to  be  tn  m'tfcricxrdia  for  ti 
orchards,  a  <Juc,  which  is  not  lo  entered  ;  therefore  error  :  for  Ae  prei 
yerdia  finding  ^^^^^  ^Yicxt  wafte  is  fouiKi  in  part,  et  quod  •milum  aHud , 

waftc  i»»  one  ,-  ,  /v     •       /t-  1    •  ^3  ^  ^ 

place oniyisbadi  ^ojtum\  as  where  wafte  is  affigned  in  cutting  down  twenq 
but  in  w«nc  for  cutting  twenty  trees,  a  ftxidiog  Uiac  two  treca  wcrccut  is  good,  Co.  Ut.  555.  1 
Lutw.  1547.       J.  Term  Rep.  56. 
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md  the   Jury  find  that  he  cut  down  but  two  trees,  or  Icfs  than   King  andbu 
ttc  plaintiff affi^^d,  the  plaintiff  fliall  be  in  mifericordia.  ]J^^* 

FiTCNI. 

Berkley,  jMftkej  held,  that  it  is  here  good  enough  ;  for  true  it  jn  ^^  ,^|^n  ^ 
M)  there  is  a  cuverfity  where  the  writ  of  wade  and  the  count  is  in  wtAe  for  cut- 
idmuhiSf  hofcis^  </  gardinis  ;  and  upon  the  writ  of  enquiry  of  wafte  «»««  «*o*ii 
Ac  wafte  is  found  indomibuset  gardimsy  and  nothing  in  hofcis  ;  there  iJ^f'J^rJJ^*' 
ttie  plaintiff  fhall  be  amerced,  t^aufe  he  counts  for  wafle  in  places  ^^^  ^^  ^^ 
Miere  no  wade  was  committed  in  the  one  of  them :  but  where  piaioUff  as  to 
}ifi&t  is  affigned  in  cutting  down  twenty  trees,  and  the  wafte  is  rwo  trees  only, 
wand  in  cutting  down  two  trees,  and  fo  varies  only  in  quantity,  it  J"  '^  fli»n  not 
m  ocbcrwife.    Bat  Jones  and  Myself  doubted  thereof.  tbclJ^dol 

■mi^  17S.— >i4.fA».3.   pi.  «>     sa.  £iw.  3.  pi.  1.     Hohart,  53.    Dyer,  7^.  11$.     Palm.  170. 
(ksbJacSjo.      c.  Co.  49.      8.  Co.  <i.     C^.  Cnr.  6?9.     Cro.  Ellx.  257.      i.  R0U.Abr.a17. 
|blW.?|a.    a.  Mod.  1^9.    4*G(hii<  Di|.  17!. 


f1lO%  CAR.  G  g  Eafter 
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12.  Car.  I.     In  the  King's  Bench. 

Sir  John  Bratnpfton,  70: t.  CbieJ  Juji/cr. 

SJr  William  Jones,  K/jf.  1 

Sir  George  Crokc,  /6//.  [  j^f/^'^^J*- 

Sir  Robert  Berkley,  Kfit.  j 

Sir  John  Banks,  lint,  jUttorvey  General 
Sir  Edward  Littleton,  Knt.  Solicitor  Genera!. 


KumphrysiTflfj/Vi'Knigln.  .  Ca,i  ^ 

TrtJii/y  Tirm,  y.Car,  I.    Ro^i  yj^» 

"I^JECT^IENT.    Upon   a  fpccial   vcrjift,;and.  not  giiilty  Afrccmin  an! 
"i      pkaclcd,  the  cafe  appeared  to  be,  citiz-jn  of  Lon- 

R^i/crt  Codbanty  citizen  and  fitiemaiiof  Lofidon,  being  for-  cuI}o?i^^of  tU  * 
riy  feifcd  in  fee  of  fixmciruagcs,  in  the  parilh  of  St,  Mmy  Mugdu"  city  (kvir- landi 
dcvifcd  thofc  tcncnuuts  by  his  willin  writii>g,  6.  Hai.  7.  to  tiic  >"  "'^^"'?^"'» 
fon  aiul  churclnvardens  ofthe  parilh  of  »S>.  Mm-y  Magialen^  and  wiilwutiiance. 
ir  fucccffors*  to  tlie  inte!\ts  and  purpofcs  following,  vJz.  that  the  ^^1^'  ^^"    g^ 
irchwartiens  ofthe  faidi)arilh  fhoiild  receive  the  profits  ofthe        '  -'7*  57  • 
I  tenements;  and  that,  ten  marksycarly  of  the  profits  fliould  find  pr?v  Lon^V^s' 
haplain  forever,  to  fiiig every <iay  at tlic altar  df thcfaid  chu»-ch,  c^.^u"*!!^  ' 
I  to  pray  for  the  fo^Is  of  himand  Jiis  ancellors*;  and  toiiml  an 
livcrfary  there,  and  to  expend  thereupon  thirteen  IhilJings  and 
rpcnce  yearly :  and   the   refiduc  of  the   profits   thereof,  to  be 
ployed  about  the  reparations.  •  aid  jrliurch;  .And  tlicv 

nd  the  culloms  of  L<?W(?«,  that' "  ijieparfoii  and  churchwardens  ;  - 
re  a  corpoiation>  to  piirchal'e.to  tJic  ufc  of  their  ciiurch;"  and 
t  **  a  freeman  and  citizen  oi , London  njay  devifc  lands  in.nwrt- 
aain."  And.thcy  further 'iind,  that  ever  fince  the  faid  will,  the 
1  ten  marks  per  annum  were  enipltxyui!  accordingly  for  the  find- 
;of  a  chaplain,  and  tlie  13s.  4d.  pft- ^tnmtm  for  the  maintenance 
au  anniverfary,  until  the  makiuc^of  the  ll.UvJtcof  u  iidib.  6.  c.  .: 
ithat  a  quit-rent  of  42s.  per  attnum  was  iflliin^  crutof  the  faid 
cnunis  at  the  tin^c  of  tlic  will  and  ftatutw,  and  p'aidio  the  king  : 
1  that  the  tenements  devifed  at  the  time  of  the  wii'^  and  until  tile 
lliatutc,  were  ofllie  annual  value  of9l.4s.  iind  nomop.,  vcariv  : 
t  the  lands  were  leifcd  into  the  hands  of  kin;;  Edward  the  fixt'h, 
I  by  him  granted  away  to  J- S.  under  nlioni  the  defendant 
ms;  and  under  the  parl'on  and  churchwardens -the  plaintiff.  .  ^  \y 
ms  as  lefile.  • 

"he  folc  qucftion  was,  Wliethcr  thefc  tenements  were  given  by 
faid  ftatute  to  the  king  ?  And  it  was  refolved,  tliat  tlieie  lanit 
c  given  to  tiic  king.  "'        *'       ;'     *" 

..  ■    ■  1.1  .  •.   . 

G  g    2  GtlMSTON 
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LmkIs  (MM  Gkimstoh  objcfted,  that  the  land  was  not  given  for  the  r 
to  Che  parfon  tenanct  of  a  prieft*  but  only  a  certain  fum  of  61.  13$.  4d  vt 
Md^^chwar-  f^^  ^j^^  l^^^j  being  appointed  for  the  reparation  of  tlic  church 
afid\ha*ti!ey  '  ^hc  rciidue  of  thc  profits  thereof,  it  being  a  good  ufe,  fhal 
Aali  pay  lol.  the  land, 
a- year  out  of 

the  prcfit*  to         Yct  THE  CorRT.  after  argument  at  the  bar,  held,  that  foraf 

and  rherdWuc  *^  *^  ^^'*^  ^^^  ^'^^  xt^dut^  Ji  quid fuerit ;  which  b  uncertain,  i 

to  be  employed  ^^aiH  be  or  no  ;  and  it  appears  by  the  verdiA,  that  the  Ian 

in  cherepatre  of  charged  with  a  quit-rent  of  42s.  yearly,  and  the  fupcrftitioi] 

the  church,  are  amounted  to  7!.  OS.  8d. ;  and  that  at  tlie  time  of  the  will,  and 

ki^'^b^  hi      ^^^  ftatute,  the  land  was  valued  but  at  9I.  4s.  yearly,  and  no 

iuiuicV«n»^   ^^^  **^  *^^  profits  employed  with  thc  quit-rent  appeai 

fupera.t:ous      amount  to  9I.  8s.  8d.  which  was  4s.  8d.  more  than  the  land 

ufct.  yielded,  and  fo  no  refidue,  therefore  to  be  within  the  won 

Ancc,  149.        intent  of  the  ftatute,  that  is  to  fay,  the  firft  and  third  branch 

4.  Co.  114-.  a.   that  the  principal  canfe  of  this  gift  is  the  maintaining  of  a 

a.vem.  166.    ^^^  ^^^  annivcrfary,  and  wherewith  and  whereby  a  prieft  j 

^w>r,i3i.i  4.  ^p^jygrfary.  were  maintained  {a).     And  although  it  hath 

Laurh.  3^.        objeded,   there  may  be  improvement  expeded    of  the   1 

i.Roii.Kep4.i7.  there  being  fix  houles,  it  was  thereto  anfwered,  that  is  not 

5«  c^;  D'K-    intended  ;  for  the  value  is  to  be  regarded  as  it  was  at  the  t 

*•  unv*  CW).  jj^g  ^m  making,  at  leaft  as  it  was  at  the  time  bf  the  making 

iiatute  of  i.  Edw.  6.  c.   .  and  a  greater  value  (hall  not  be  exf 

and  if  it  were  of  a  greater  value  after,  it  is  not  confiderable; 

is  to  be  refpeAed  as  it  was  at  the  time  of  the  ftatute  ms 

6.  Edw  2.  *^  Voucher^*  258.     19.  Hen.  6.  fi*  46.  vouchee  fli 

render  in  value  more  than  it  was  at  the  time  of  the  warranty 

the  value  of  the  land  is  to  be  refpefted  as  it  is  ultra  rtfrijas. 

tlic  Oik  of  Draiiv.  Hilly  adjudged  8.  Car.  i.  in  the  commor 

was  cited,  that  the  eight  pounds  value  of  achurchfhall  be  ace 

as  it  is  valued  in  the  valuation  of  the  benefices,  and  not  ace 

to  the  true  value  as  it  is  upon  improvement,  although  divei 

j.ll.Com. 391.  opinions  have  been  thereinbefore;  for  the  ftatute  intend 

was  valu'^  in  the  ancient  book  of  firft*fruits  and  tenths, 

was  taxed  29.  Edw,  i.;  and  after,  when  another  valuatic 

made,  26.  Hen.  8.  then  according  to  that  valuation,     Wb 

this  land  being  charged  with  a  quit-rent  of  42s.  the  lefid 

amounting  to  the  value  appointed  for  thefwperftitious  ufcs, 

adjudged  for  die  defendant,     nde  43,  Ed'x\  3.  pi.  8.      27.  i 

fl.  r.     7.  Hen.  3.  *•  Dowefy*'  192. 

(«)  Sec  for  this  4.  Co.  1  to.  s  la.  Adams  and  Lambcrt'aCale, 


^^•*  »•  Pew  and  his  Wife  again/l  Jeffryes. 

•AWUihjair/*  CUIT  being  in  the  fpiritual  court  for  calling  the  wife  • 
Hiiiidarftood  .n  O  u  j^^  ^„  j  fpyj^  ^^^^^  „  ^^^  j  fentcnce  being  there  in  thc 

SI!  cTiuf  to    ^]^^  defendant  appealed  to  the  court  of  audience.    The  appca 
mean  "  Wei.h   tioned  the  former  words  ;  and  in  tlie  libel  was  interlined,  • 

-•wk^iT  are    ••  ff^f/Ji  ibie/.'' 

words  of  fplri- 

tMicocnisaacc^  bat  «•  WeUi  tUrf''  lecms  cognlsablt  by  tbe  common  Uw. 

He 
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Heietipon  a  pr§hititi9H  was  prayed  and  g^ntcd,  unlefi  caufc  were   P»w  md  hit 
IhewQ  by  fucha  day  to  the  contrary :  for  it  was  held  clearly,  that       J'*'*" 
fir  the  words  •*  ^//*  tbre/**  a£Hon  lies  at  the  common  law,  and     1,^^^,,. 
idbfjr  ought  not  to  fue  in  the  Ipiritnal  coart ;  and  for  the  other 
^ivords,  it  was  conceived,  upon  the  iirft  motion,  they  ought  not 
ro  fue  in  the  fpiritual  court,  for  tliey  are  words  only  of  heat,  and 
R;o  flander. 

But  it  was  afterwards  moved  and  fhewn,  that  the  words  *^  a  JVelJh 
^ihiif^^  were  not  in  the  iirll  libel,  nor  in  the  appeal  at  the  time  of 
IIm  appeal,  but  were  interlined  by  a  falfe  hand,  without  the  privity 
sfthe  plaintiiFyin  tlie  fpiritual  courts  and  that  uoon  examination 
in  the  fpiritual  court,  it  was  found  to  be  falfely  inlerted  and  ordered 
10  be  expunged :  and  that  the  words  "  fVel/hjadi'^  were  (hewn  in 
the  libel  to  be  expounded,  and  fo  known  to  be,  a  ^*  fyel/h  wbore ;"  Ante,  no.  394. 
which  being  a  fpiritual  caufe  and  examinable  there,  it  was  there- 
fere  prayed,  that  no  probibiuon  (liould  be  granted ;  and  if  a  probibi- 
tin  was  iflucd  forth,  tliat  a  confultation  might  be  awarded. 

The  Court  was  of  that  opinion  ;  for  the  words  «*  and  a  Weljh  R.  177.  765. 
f*U&ij^"  being  unduly  interlined,  and  by  authority  of  the  fpiritual 
court  expunged,  and  in  the  fpiritual  court  *^jade^^  being  known 
and  expounded  for  *'  a  wbore^^  and  efpecially  being  after  two  fen- 
lences  m  the  fpiritual  court,  that  the  common  law  ought  not  to 
intermeddle  therewith :  wherefore  confultation  was  granted,  if  any 
prohibition  was  iflued  forth  Quia  improvide\  and  rule  given,  tliat  if 
fe  frobibition  was  not  pafied,  tliat  none  Ihould  be. 


T 


Cleve  egainji  Veer.  Ca»  j. 

Amte,  Page  450* 

HIS  Cafe  was  now  moved  again,  ahfente  Brampstov.  if  an  executor 

Jones  and  Berkley  argued,  that  this  extent  made  after  the  f««o««»n«/r«r 
fath  of  the  conufee  was  merely  void  ;  for  bv  the  conufee's  death,  ft^*^^. 
ti  Berkley  faid,  the  writ  of  extent  is  abated  in  faff  0^  and  that  the  icdgwi'iolifc^" 
ilieriff  hath  not  any  authority  to  extend  the  lands  :  for  the  writ  is,  te/tator,  and  die 
that  he  (hall  extend  and  feize  into  the  king's  l|ands  ut  ei  liberemus »  before  the  rrtum 
aud  when  he  is  dead,  there  is  not  any  warrant  to  deliver  them  to  ^^f***!^/*.^^*'*^ 
liis  executor  or  adminiftrator ;  for  it  is  particular  ut  ei  //^^'•^w«^j  lorL  Wi![^ 
and  he  is  not  to  deliver  it  to  any  other  :  and  compared  it  to  the  fue  out  a  lih^ 
cafes  25.  Edw,  3.  pi.  2.     18.  Edw.  3.  pL  10.  and  Dyer^  i8a  that  if  ratty  both  the 
Aconulee  of  a  ftatute  merchant  procure  a  certificate  upon  the  (la-  '*''»' and  hk$^ 
tntc,  and  thereupon  a  capias  returnable  in  the  common  pleas  or  Antc'IcT."*' 
king's  bench,  and  the  capias  bein^  returned  non  eft  inventus^  the        '       ' 
conufee  dies  before  another  execution  is  awarded,  the  executors  *  RoU*Ab^-IV. 
Jnight  not  have  execution,  but  were  direfled  to  bring  a  new  ccrti-  %.K<Ai.iihX^T, 
Scale  and  a  new  capias  out  of  the  chancery.  Cro.  EUt.  440. 

Ld.  Ray.  107^. 

Secondly,  Berkley  held,  that  if  the  extent  had  been  w^U  re-  /•  W.  lUp.«7. 
tomed,  yet  the  adminiftrator  coming  paramount^  the  executor  can- 
not have  the  benefit  thereof,  as  29.  l/cn.  6.  p!.  7. 

G  g  3  JoKXs 


Wr.m 


4.60  £a{lcr  Tcrmj  it.  Car.  i.     Infi.  R. 

^vords  :  **  I  marvel  you  will  employ  fuch  a  knave  as  Nicbolb  (i 
^*  mdo  the  plaintiif/;  you  will  have  but  difgraccand  difcrcdi 
^  employing  him :  he  {ianucndo  theplairAilFJ  is  a  proclaimed  k 
•*  in  the  market."  Quorum  pr^m'ffomm  pr^cUxtUy  he  was  r 
prejudiced  in  hir  promCon,  many  of  his  clients  withdrawing 
him,  &c.  The  defendant  pleads  not  guilty :  and  found  ag 
him,  and  damages  afleiled  to  two  hundrol  pounds*^ 

Upon  this  judgment  error  brought  and  afligned,  Becauf 
worJs  were  not  aftionable ;  for  lie  doth  not  fay  that  the  comn 
cation  was  witli  the  faid  Humphry  Sti/e  of  the  laid  fuit,  noi 
ihcwn  that  the  words  were  fpoken  of  the  employment  in  his 
feffion  ;  and  therefore  Heath,  Serjeant^  moved,  that  an  aftio 
not  for  thcfe  words :  for  to  call  an  attorney  •*  knave"  is  I 
word  of  heat,  and  a  word  for  which  no  adion  lies ;  and  to  fay 
*'  is  a  proclaimed  knave  in  the  market,"  is  but  an  aggravati 
the  word  ^^  knave."  And  this  cafe  diflers  from  Bychlefs 
4.  Co.  16. :  for  there  he  faith  of  him,  being  an  attorney,  ^'  Yc 
**  known  to  be  a  corrupt  man,  and  to  deal  corruptly;"  fo  as 
words  cannot  liaveany  other  expofition  than  as  touching  his 
of  attorney  ;  but  it  is  not  fo  here,  &c. 

Ml.  516.  ^^^  ^^^  THE  Court  held,  that  the  aAion  well  lies  ;  fo 

jinte,  192.  not  intendable  but  that  he  fpake  of  him  as  an  evil  dealer  i 
profeflion  ;  for  he  fpeaking  with  him  who  ufed  the  faid  ph 
in  a  fuit,and  fpeaking  to  himthe  words  utfupra^  they  have  rel 
to  his  profei£on,  and  cannot  have  other  intendment ;  cfpecial 
plaintiiFalJedgjng  that  he  fpake  tliem  tofcandalizehimin  his 
feHion,  and  the  defendant  pleading  not  guilty  thereunto,  and 
found  guilty  according  as  the  plaintiff  hath  counted  :  wha 
the  judgment  was  aiSrraod. 


CA>r  5. 

Trinity  Term 
adjourned  on 
account  of  the 


Memorandum. 

T  1  PON  Saturday  before  the  end  of  the  Term,  the  king  cauC 
^  proclamation  to  be  publilhed  the  fame  day  in  chanctrr 
in  regard  of  tlie  increafc  of  the  peftilencc  in  London  andthe'j 
thereto  adjoining,  and  the  danger  it  might  difperfe  into  the  c 
try,  he  relolved  to  adjourn  the  Term  from  O^Iab.  Trin.  until 
5ri«.'  and  that  the  faid  returns  fliould  be  only  for  furtherar 
the  ordinary  proceedings  ;  and  that  no  proceedings  fhould  be 
demurrers  or  fpccial  vcrdifts,  nor  any  hearings  in  the  l\ar-chai 
or  in  any  of  the  courts  of  equity. 


Case  6. 


Stone  againft  Newman. 

Ante^  Page  427. 
was   now  moved    again   upon  exceptions  t< 


npHIS   Cafe 
-^    pleading. 

FtRST,  Rccaufc  there  is  not  any  fcilin  alledged  in  the  qi 
and  tl;cn   ^/>  Francis  fVyatt* s  title  is   good   until  feifin  ;  t 


In  pleadinc  an 

attainder  of 

treafcn  which 

is  confirmed  b/ 

rpcci.il  iA  of 

fuirlianacnt, 

enading,    l^'^nt  the  fcif  rired  la^ds  Hiall  bs  vefled  in  tlie  Crown  vtiihout  ojf.ctfnnd^  ic  is  not  need 

iUodge  a  f<^Jit  in  Uu;  kli  g.    J\M'i9  43««--3'  Term  Rep.  734. 
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»d  the  firft  pofleifiom — Sid  non  allocatur:  foilt  appeir^  that  after       Stokji 
ae  attainder,  the  oaeen  being  intitied  by  the  general  aft  of  par-     ^'^'^fi 
uneQC  of  33.  Hen\  c.  ao,  and  by  the  fpccial  atl  of  1 .  and  a.  FU-     ''*''•« ^n^ 
f  a  Marjf^  c.  3*  of  the  attainder  of  Str  Thomas  JFyatt,  it  was  in  3.  Term  Repw 
le  ^neen  without  office  ;  and  that  tlie  queen  granted  it  by  patent  734. 
I  him,  under  whom  the  plaintiff  claims,  who  entered,  and  was 
jfed  until  Sir  Francis  Iryatt  entered  and  diftrained  for  damage  fe^ 
aiT;  fo  he  had  tire  priority  of  pofleffion  and  right  (as  it  was  now 
dd  by  the  greater  opinion) :  wherefore  this  exception  was  dif- 
Bowed. 

Thb  Second  Exception  was,  That  the  indiftment  was  by  In  piearting  m 
irtue  of  a  commiifion  granted  to  divers  perfons,  and  he  doth  not  •ttainder  of 
}y/iit  magmjigillo  Jngliit  i  and  that  the  attainder  was  upon  the  {JJ^^^^** 
9ai  before  the  commiffioncrs,  and  he  doth  not  fay  fui  magna  uken"h^¥irwe 
p/b,  fo  that  if  it  were  not  fub  marnojigilh  it  is  not  |;ood.    And  of  a  fpecial 
I  proof  thereof  the  pleading  in  the  common  pleas  in  MoultotCs  commiffion,  it 
m(tf)  was  remembered,  that  the commiilion  vizsfub  magno  Jigtllo \  "  "°^  °^*^!I7 
H  in  HuntlefsCafe  {b)  in  this  court,  becaufe  the  deprivation  was  Zm^^n^^ 
kand  before  the  commiilioners  ecclefiaftical  virtute  commifftonis  to  under  the  sreat 
Mm  directed,  and  be  doth  not  hyfub  magnofsgilh^  it  was  held  to  iUi. 
leill ;  and  inP^^^'j  Caje  U)  letters  patents  were  pleaded /»^  magno 

g.  And  although  it  oe  true,  tliat  in  Walftngbam^i  Cafe  {d)  it 
aded  as  here,  and  doth  not  fay  fub  magnojlgllh^  and  yet  judg- 
givea,  yet  it  was  faid,  that  was -becaufe  no  exception  was  ^ 

tten  thereto.  And  in  Co,  Ent,  174.  the  commiffion  is  pleaded  bv 
Ncrs  patent ^^  magno Jlgilhy  and  an  attainder  by  virtue  thereof^; 
ta  in  the  cafe  of  Sir  Moyle  Finch  (e)  it  was  fo  likcwife  pleaded. 
lb  generally  the  pleading  is  fub  magno  Jtgillo ;  otherwifc  it  is  ill, 
hd  as  no  attainder  pleaded. 

Jones,  Jujiicej  at  the  firfl,  was  of  that  opinion  ;  but  afterward,  Ante,  \lu 
pon  fearch  of  precedents,  whereby  it  appeared,  that  (omctimes 
b  magno  figillo  was  omitted ;  and  when  it  is  Hiewn,  quid  per  literas 
taaes  commifponis^  omitting yi^^  magno  figillo^  it  is  to  be  intended 
ider  THE  GREAT  SEAL,  and  not  otherwife  i  ALL  the  Court 
teed,  that  although  it  were  the  better  courfe  to  fhew  that  it 
^fub  magno  Jtgillo^  ytt  being  omitted,  it  is  well  enough,  and  good 
><h  ways. 

And  they  agreed,  that  here,  according  to  the  greater  opinion  judgment  <or 
the  exchequer  chamber,  judgment  fliould  be  entered  for  the  ttic  pUiniiff. 
ftintiffl 

|«)  Cro.  Elis.  151.       2.  Leon.   iii.        (()  5.  Co.  51.  a. 
Lmb  132.  (i)  Plowd.  547. 

^kl)  Pabn.  5x7.     a.  Bfownl.  14.  {e)  Co.  £nc.  1 94. 

Porter's  Cafe.  Casc  7. 

SORTER  was  indifted  on  the  ftatutc  i»  7^^*  i-  c.  11.  For  that  A  wifofepti^ 

'    (he,  being  lawfully  married  to Porter y  and  he  then  li-  rattrd  it  mnja  it 

ing,  and  fhc  well  knowing  thereof ^  fe/onici  efpoufcd  one  Jiooks^  '^»«««*^«<^'* 

mraformamftatuti.  T""  T.'''^': 

J  "'  ftitf  It  Within 

•  fxcepcitm  of  ihe  i.  Jae,  i.  c.  ii.  againd  blgimy,  although  th«  word  div^vtid  be  not  infimed   !• 

irdecrcc. —  i.Hair,692.     3.  ilntt.  S9.     Sum.  111.     Keh.  a7«     Co,  Lit.  135.     1.  Bttni.£.L^.iS. 

Con^Dis*  S5C,i5i«      4.  Com.  Dig.  30.      1.  Hawk.  P.  C.  174. 

Upon 
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PArrrrS  t  ^poit  iKit  guiltv  f^fwdccl,  3  fpccial  vcrdift  was  found,  thai 


c***»  .  tvft^  iawfoUvcspoufcd  to  the  faid  Porter  \  and  that  before  Si RJ 
l-AMH,  Jucfge  of  tht' Court  of  Audicncr,  Ihc  had  faed  a  div 
from  the  faid  Poi  ter  ffroptcr  fitvitiam^  where  upon  proiccutic 
was  df cr^ed,  qitbel propter jMcv'ttutm  o(  her  faid  huiband  to\rards 
Ihe  Ihould  be  feparatrd  d'mema  etthertx  IttntT  her  faid  hufband 
no  word  ofJlvm-hmfin^xs  therein  ;  and  it  was  exprcfsly  intin 
m  the  fcntenctf,  rhat^  ihc  fhould  not  marry  to  any  other  dtirinj 
Mfr  of  the  fai A  P&rter,  And  thiy  fentencp  was  round  mhitc  K> 
And  that  afterwards,  within  fix  itiohths,  the  faid  P^r/^  livmg 
She  knovrrng-  di:;r0of,  efpouied  tlic  fsrid  Rooks.  And  if  Ih 
j(nilty  of  the  felcHiiMwr  marrying  of  a  fccond  hufband  again! 
fortii  of  the  ftacatc,  they  prayed  tlic  difcrctiort  oi  rhc  Court. 

Gm  MY ::,/?;'  the  k'tng^  argued  at  the  l>ar,  that  it  is  felony  w 

dlt'ft:itlitc,  6>r  fhe  isdircftly  within  the  words  of  the  body  o 

xdiy  fhc  l>eing  married  to  one  man,  and  he  being  alive,  and 

knowing  thereof,  marrying  to  anotlvcr.  And  tlie  provifo  flial 

«id  lier,  for  that  dotli  not  extend  but  only  to  pcrfons  whic 

<fif5rtr^  by  fciitencc  in  riic'  fpjritual  court}  but  here  is  not 

fcntence  <»f  divorce,  but  only  a  fcparation  from  her  hufba 

tnensa  a  rA-src,  wliich  \%  only  a'libcfrty  to  live  from  him,  and  a 

nfion  only  for  her  fafcty,  that  fl^e  fliall  not  live  witli  him,  to  ; 

Ciff  mifiifing  of  lier  by  his  cruelty;  and  tlieic  is  not  one  wo 

iKvoyc'iamiis  in  tlie  fen  fence,  as  there  is  in  cverv  cafe  of  div< 

therefore  Ihc  \^  out  of  tlie  provifo.     And  this  is  none  of  t!: 

vorces  mentioned  47.  Edvj,  [^>jll:o  idtlmo^  wljcre  it  is  found, 

rhcrc  1)0  butTivc  divorces,  viz.   1.  causa  profejp.'in'isy  t.  causi 

{41^  i^djy^rt.  C0'itnh:!us  (ii)^     3.    t(fuSJ   C9ttf(tm^!'}n'itatis^    4.    cuusa  aJjinltQUiy 

t»ert*i«a.^       -.  cauSsi  jVigidUut'ii  \  and  tliis  divorce  \\  none  of  them,  ant 

3.^iTv.  6.  C.23.  provifo  dorjfi  not  intend  but  when  there  is  a  fcntence  of  an  s 

.^^  »h  «...       *"*€  divorce. 

TMgc  kill,    aC.   ^'ic-  =.  c.  33. 

Hoi.BOi'RN'  and  GiiimsTo*t,  ycr /Zr  ^V/^rr'??/*,  r.rgued  ftrc 
to  the  contrary  ;  for  it  is  a  pcn.il  law  concerning  life,  andtl 
tore  ought  to  be  favoiirably  expounded  r:  flrjcrcni  I'-Le,  aud 
flic  povifo  extends  to  this  kind  (>f  divorce ;  for  there  be  div( 
i.\  lUitoii  ptt\ciltntt'^  as  in  the  cafes  of  divorces  cited,  which  b« 
prof  er!y  divorcc-s,  b-it  rather  fentences  of  nullifying  the  marr 
which  is  not  intended  in  the  provifo,  for  fuch  a  marring:?  was 
of  itfelf;  and  by  the  fcntence  declaration  is  made  that  it  wa? 
ab  ifi'itio  ;  and  fo  it  is  where  mariiaGC  is  wfra atm:s  niibiL'^ ;  and 
divorces  are  declared  null,  and  by  Inch  divorce  the  partit:s  arc! 
u  \''tM:ti!o  miUt'nn^fftiu  i^nt  there  he  divorces  ex  caia:)  fubfcf^ti 
as  tv///<w  aiiu'tti :'u  wliicli,  in  the  nitcntion  of  fome,  is  an  ablj 
divorce,  and  riiat  the  j>:iify  innocent  mi^ht  marry  njain ; 
others  coiicci'.e  that  it  is  no  ablojut^.- di\(irce.  but  only  a  fc] 
poll  .'/  rnenm  tt  I'.-'jfi^  and  iVcc-?  the  paiTics  fron)  tiic  perforniar. 
conjugal  duties  only  t!i»:  one  with  the  other.  For  althoug 
for  HUT  times  it  was  (luciliuned,  whether  fuch  parties  dive 
r»iy,lit  inarrv  :3i;ain.  y;.t  now  ir  i^  made  clear  by  tho  canons 
tiny  may  not ;  and  to  :iYi>id  this  iju<llion  principally,  this 
Tif.i  was  added  in  the  ftatute,  that  where  fcntence  of  Jivor 
given,  fuch  pcrfons  marryini;  Ihall  not  be  in  danger  to  be  fclor 
tiiis  ilatutc.    iiy  the  fam:  rcafou  in  this  cafe  there  bJng  a  feni 
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rc«,  although  it  doth  Hot  dllFolve  parties  a  v'ttfcuh  tru^tiimaml,     Po*  t ir's 
ignorant  womffn  cannot  know  that  diilindlion,  6ut  they        CA$r» 
»'c,  when  there  is  a  Tentcncc  of  divofce,  that  they  are'out  oY 
:utc.    And  although  there  be  uo  fuch  word  as  Jhorciamus 
fentencc,yct  there  is Jeparamus^  and  the  vf ord  divorcia>nus  is 
lal,  hvttfefmamus.     And  Co.  Lit,  235.  fliewi  what  divorces 
inculo  matrhnoniiy   which  arc  the  divorces  before  cited  iu 
w.  ^.  pL  37.  which  are- caufes* precedent  the  marriage  ;  and 
h  divorces  tiie  ilfuc  isipadca  lmilard>  and  thereby  declared, 
cy  were  not  jti/iar  nupt'oe.     Biit  diVorce  catna  adtdteru  is  no 
tion  a  vift'uioj  but  only  a  mensa  et-  thoro%  and  therefore  the 
ire  continues  betwixt  them.    Attd  to  that  purpofe  the  cafe 
ted  of  Stevais  v.  Totty  (a),  where  the  hufband,  after  fuch  di-  ^foo^,.65> 
ansa  adiduni^  rcleafed  an  obligation  made  to  his  wifq  before  Nov,  45. 
'^erturc,  and  it  was  adjudged  a  good  releafe,  which  proves  tiiat  ^^*  ^"'«;  *3  v  »• 
rriage  continues:  and  one  StowcFs  Cafe{h)^  that  the  wife,  ^^^^  ,^'''*  ^'^*' ' 
jch  divorce,  Ihould  have  dower  of  her  hufband's  land,  which  **  Mod/-?.' 
that  the  cfpoufaH  continue  betwixt  them.     But  a  divorce  Powdi  oil Con- 
"itvitia  is  grounded  exjure  mturte^  and  is  in  the  fame  man-  tracls,    cz. 
d  nature  as  a  divorce  causa  adultcrii ;  and  the  proviib  in  the 
is,  that  the  parties  divorced  by  fcntence,  if  he  lakcs  aimther 
\T  the  wife  takes  another  hulbandy  Ihall  not  be  within  the- 
•.  of  the  ftatute.    And  this  extends  to  every  manner  of  fen-' ,  i^^j^^  5 
)f  divorce,  and  not  to  any  particular  caufe  of  divorce  ;  and  ^'    '  " 
eluded,  that  fl^  is  within  the  provifo  of  the  faid  ilatutc, 
not  guilty  of  the  telony. 

THE  Court  much  doubted  whether  fhc  were  within 
-ovifoj  and  if  this  ihould  be  fuffered,  many  would  'be  Hi- 

upon  fuch  pretence,  and  inllantly  marry  J^c^ain,  whereby 
inconveniences  would  enfue.  Whereupon  Ihe  was  advifed 
infilt  upon  tlie  law,  but  to  procure  a  pardon  to  avoid  the 
• ;  for  it  was  clearly  agreed  by  all  the  civilians  and  others, 
LIS  fccond  marriage  was  unlawful,  and  that  fhc  might  be  in 
'  to  be  adjudged  a  felon  by  this  llatutc. 

i«,EUi.9«t.  EaderTerm,  44.  EKz.        (^)  Noy,  toS.    Gcdb.  145.  Trln.  Term 
•  2.  Jac  f.    il^U  Si 5. 


Triniiy 


Trinity   Term, 

12.  Car.  I.     In  the  King*s  Bench. 
Sir  John  Brampfton,  Knt.  Chief  Jmfiice. 
Sir  William  Jones,  Knt.  1 

Sir  (icorgc  Crokc,  Knt.  U^J^ices. 

Sir  Robert  Berkley,  Knt.  J 

Sir  John  Banks,  Knt.  Attorney  General. 
Sir  £dward  Littleton,  Knt.  Solicitor  General. 


cm\  t.  Anonymous. 

Ba.on  and  ^CIRE  FACIAS.    Upon  a  judgment  given  in  debt  for  I 

^^^^^  ^\  band  and  wife  as  adminyhairlx  to  her  fitft  kuiband, 

The/pJTditt  *^-^  wife  being  dead  after  judgment,  and  before  execution, 

kddie  ezccu-  bufband  brouglit  zj'che  facias^  and  upon  xhcjcire  feci  returned 

lion.    TYm  taincd  a  judgment  oy  nihil  dic'it, 

have  B  j^  I'bi*  being  a  judgment  of  the  lad  Term«  Rolle  now  move 

Jaciat  on  the  ftaT  exccution ;  for  the  debt  being  due  to  the  wife  as  ednunijha 

judpncoc,  for  altDough  tlie  recovery  be  by  the  hufband  and  wife,  (he  being  d 

IliL'"  BsUf  ^  hulDand  may  not  have  execution  upon  this  jiH^;ment,  tot 

be  hat  obuiiKd  d^*^^  ^**  ^^^^  ^^  **  ^i^'^  **  ^**'»'  ^''"'* 

jodgmeot  ufMm      And  ALL  THE  CouRT  was  oi  this  opinion,  that  th^ fare  fk 
S^r-*"/-?     ought  not  to  be  brought  by  the  hufl>and ;  but  being  fwd, 
u  if  foodtui     judgment  obtained  thereupon  tlie  bdl  Term,  although  the  jd 
reverfed.  nient  be  erroneous,  yet  it  ought  to  fiand  until  it  be  reverkd 

Scd  fa^«.  If  a  error. 

li'ueT^  Bur,  Whether  he  may  have  a  writ  of  error  in  the  exchcq 
▼eife  it  ?  («)  chamber,  tarn  in  reddiuone  judicii  quam  in  reddiii§ne  execmm 
Anu,so8.s27.  JoNEs  and  Berkley  doubted ;  for  upon  a  judgment  in  ajl 
sS6.  facias  in  this  court  there  lies  no  writ  of  error  in  the  exchef 

Co.  Lie.  3$i.  diamber.  But  /  held,  forafmuch  as  this  feat  facias  is  but  to  k 
^*^^^;*A^2l^  execution  grounded  upon  a  former  judgment,  it  is  within  I 
Cro.  Hi*.  730.  37-  -'^™-  c-  •  ^'id  that  a  wnt  of  error  hes  m  the  excbqi 
5.  Mod.  230.  cliamber  to  reverfe  the  judgnient  and  the  execution ;  and  althcM| 
1.  Saik.  163.  there  be  no  error  upon  the  judgment,  but  that  it  be  affirmed,  ] 
S-^«^**'^  the  execution  may  be  reverfcd.  But  Brampston,  CtidjiA 
*:  cl^fti^i  doubted  thereof ;  idio  Curia  advifart  vult. 

343*  («)  ^*^  '7'  ^^*  ^-  c.  S.  which  {iires    and  bf  19.  Car.  m.  c  3.  the  \mtmii 

Lt!iaL.t^^%Q»  fart  JfmU*  to  aa  adminiftrator  J^  kmis  am  i    have  adaiiaiAniMa« 

Cah  1.  Cholmlcy's  Cafe. 

Aa  indiaoent  pJDICTMENT  againft  Jafper  Cb%imltj  and  J%bn  ChMbh 
S!r^/t^**^  //«:r.'«if,  in  the  county  ot  AtiddUfex^  gentlemen,  For  chit  d 
?^J2,iiwod  infaf^K^  ficeruni  upon  JoHK  Hicham,  DoAor  of  Phyfic,  fli«d|| 
Atthoiigh  the  '  de  Shoreditch  pntdi^ai  et  frstdia.  JoH.  Hicham,  ad  I 
fnod  jory  &nd  ct  ihidcmy  in  ecciefid  de  Shoreditch  fntdiii.  vtrberavtruat^  wd 
^— '^****»  *•  ravcruNt^  et  male  tra^avertnUy  cmUra  formamJiatutif  f^c. 
***  The  grand  jury  find  billa  vera  as  njafur  Cb9bniij%  I 

Cff^£fir'»oS.  i<JKO^  ^3^^'*  for  John  CkolmUy.  And  hereuDon  he  appeared,  a 
^.^  '  pleaded  not  guilty  \  and  it  was  found  Igaiiuk  him. 

<.  Halt,  i6^.     a.  Ha^k.  P,  C.  yp^  339  ^  and  fee  the  cafe  oC  Rtt  v.'^kUhoafe,  OI«rp.  31^ 

Rot, 
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LE  now  moved  in  arreft  of  judgment,  that  the  indiftment  c^oimut** 
>t  goody  hcu'^g  /eccruntj  whereas  it  is  found  only  bilia  vera        Case, 
:  one.— 5^^/  noa  allocatur  \  because  it  was  exhibited  againll 
nd  it  is  but  fallc  Latin. 

ONDLV)  Becaufe  tlic  indiftment  is  contra  formam  ftatutl-,  AnmaiAiiie« 
lis  offence  is  not  puniftiable  by  the  ftatutc,  unlefs  that  he  ^o'^cL"«»«"5<^ 
witii  a  weapon,  or  drew  a  weapon  m  the  church  or  church-  ^ff^nce  not 
>r  drew  a  weapon  to  that  intent,  which  is  not  mentioned  in  puni^iabiety 
ii£tment :  and  by  the  fecond  claufe  in  the  ftatute,  for  fmiting  ^^c  conunoa 
ing  violent  hands,  it  is  excommunication  ipjo  fa^io  ;  and  it  ^f^*  ?*  ^^*  * 
mentioned  here  how  heftruck. — And  thereof  the  Justices  |u^*^  'r^JLX 
-d.  it. 

z.  2^1.      1.  Leoo    10.      5.  Co.  99.     a«-Roll.  Rqp.  i%y      %.  Roll.  Ab.  Si.     6.  Mod.  17. 
170.      ».  Hawk.  356. 

TBS,  Jkfttctj  faid,  that  the  indi  Ament  was  good  for  batterv  An  in<riQinfftt 
common  law.  But  all  the  other  Justices  were  againft  ^ot  lattery  c<>n- 
lercin  ;  for  the  indiftment  concluding  contra  f'irmam  Jtatuti^  ciud.ng«v./«r, 
not  be  good,  as  for  an  offence  at  the  common  law.  ^'''''  **  ***" 

2.  Hale,  p.  C.  191.      2.  Hawk.  P.  C.  35S. 

afterwards  another  exception  was  taken  by  Grimsto-n,  An  iruJi^men 
fc  tlie  offence  was  allcdged  to  be  done  in  tl.e  church  of  Shore-  ^^^ »"  »^*uu 
\f%rtfady  and  Shoreditcb  was  not  named  before;  and  upon  j*,  ^^ ''/J''^^**' 
>f  tlic  indiftment  it  appearing  to  be  fo, — all  the  Court  puccbepre* 
that  the  indiftment  was  void :  and  for  this  caufe  the  judg-  yioud/  nxaJ 
was  fiayed.  tioncd. 

i'ort.  50f. 

Smithes  Cafe.  Case  j^ 

.RY  SMITH  and  Others  were  indiftcd  upon  the  4.  &  5.  PW-  ^*  if  the 
lip  1st  Mary^  c.  8.    in  the  county  of  Middlejex,  before  the  »«•"?'»  *»encl« 
B8  of  the   king's  bench,  Becaufe  they  took  and  conveyed  ovo^^^lfttfr.'^ 
Frances  the  daughter  of  Sclplo  Squire^  being  under  the  age  of  of  fteniir.g  la 
II  years,  unmarried,  and  in  the  cullody  and  under  the  go-  hcird>  ? 
lent  of  her  faid  father,  without  his  confent,  et  contra  formam  ^^  j^^^  ^^^ 
(iaititi.    And  upon  this  A4ary  Smith  pleaded  not  guilty,  and  3.  Mod!  84, 
aund  guilty.  6.  Mod.  16I, 

Mfas  moved  in  arreft  of  judgment,  that  the  indiftment  in  this  T/m^/J/,' 
was  not  good,  being  coram  non  judicc ;  becaufe  the  ftatute  stra,  1161. 
nts,  that  for  this  offence  tht  party  offending  ftiall  be  punifhcd  Brown*i.Ch.c*. 
'o  years  imprifonment,  or  (hail  pay  Xuch  a  fine  as  the  jtar  ^^'**.^«^» 
^er  fball  appoint.     The  words  in  the  ftatute  are,  that  "  the  J^^'^"^|V*C. 
mfcl  in  the  ftar  chamber,  and  the  jutticcs  of  affife,  by  inqui-  ,^j, 
on  or  indiftment  (hall  have  power  to  hear  and  determine,  &c." 
the  qucftion  was,  Whether  this  may  extend  to  jufticcs  of  the 
8  bench  to  give  them  authority  to  inquire,  or  only  to  juftices 
ifc?  and,   Whether  juftices   of  the  king's  bench  be  not 
es  of  affile  ? 

t  of  this  THE  Court  doubted,  becaufe  there  bo  no  juftices 
Efe  for  the  county  of  Middkfcx, 

4E  Second  Question  was,  Admitting  they  may  hear  an4 
mine.  Whether  they  may  impofe  any  fine,  or  only  give  judg- 
:  for  the  imprifonment,  becaufe  the  fine  is  appointed  to  be  /^%  itft  dtttr. 
bd  in  the  Ibr  chamber,  and  in  no  otlier  place  ?     ^tere  (a),     min^d,  that  the 
bench  hat  juriiHtdion  over  this  oflr<«nce.     s.  r^v,  171.  179.     3.  Keb.  ^o%•  715.    4*  Mod,  154^.- 
3(1.    %•  Mod.  iiS.    «.  Hawk.  P.  C.  9. 

MemonLV\^>^m. 
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^-*"  *•  Memorandum. 

Tkikity  jfC  regard  of  the  incrcafing  of  the  pcftilcnce  in  London 

l!>^^hT^'i\i^  places  adjoining,  i  he  Kin'c,  accr.rdin^  to  his  proclamat 

ofa/.}ouramcni,  mcrlv  made,  directed  his  writs  of  adjournment  to  the  king' 

■ccorciing  lo  a  common  pleas,  and  the  exchequer,  to  Hdjourn  tlic  Ten 

former  procla.  OlUAis  Trhutatis  to    Tres  TrimUitis,      And  upon  tllC  fam« 

mation,  on  ac-  Qciat,is  all  the  Courts  fat  until  eleven  of  the  clock  in  the  fo 

count  of  i!ie  in-         i  i  i  •  •  n      /•  » 

crcnfcof  ihc       ^'^"  hcard  moiions  conccrnmg  matters  m  arrcft  of  judgn> 

pUgoe.  pleadings,  ai^d  indictments,  and  writs  of  error,  where  it  a 

tliat  the  writs  of  error  were  brought  \ov  delays  of  cxccuti 

no  colour  of  error;  but  no  judgments  in  any  demurrer,  oi 

in  law  upon  fpccial  verdict,  unlofs   it  were  in  cafes  whi 

moved  the  laft  Term  ;  and  rule  given,  that  if  caufc  wcrenc 

the  iirftor  fccond  day  of  this  Icrm,  judgment  flionld  be 

for  the  plaintiff  or  defendant)  as  the  cafe  required  :  ther 

motion,  although  it  were  upon   demurrer,  or  fpecial  ven 

caufe  being  fncwn  to  the  contrary,  the  Court  gave  judgn 

cording  to  the  former  rule;  and  lo  Justice  Hutton  laui 

in  the  common  pleas. 

Ifjaolcripcr-         ^,^fj  afterward,  upon  the  fame  dav,  Brampston,  Ck'ifJ 

fo!,UVo'Jlt"    P">^^»t^^cd^   "  'I'iiat  whereas  the  prifoners  of  the  King's  Be 

large  uncki  co-  *'  Fleet  liad  feveral  times  petitioned  the  kii>g,  for  avoiding 

lour  of  a  kaktt^  "  ger  of  the  infcAion  of  the  plague  much  inci^afing,  that  i\ 

4o*fui^  it  IN  an    «'  could  give  fufficientfecurity  to  the  Mp.rlbalortothe  \^'ard< 

w'^^Tvccint      *'  Y^^^^  to  be  true  prifoncrs,  knd  to  return  to  prifon  at  the 

ihey"ma^  by     "  them  prefcribcd,  miglit  go  at  large  by  habt\is  corpus  tor  tlmt 

luie  ot  Couit.     **  they  pretended  was  the  ancient  courfc  in  fornjcr  times  u 

kctpihtni,>^  •*  like  cafeO'* — f^^^  the  Justices  and  B.aroks  of  tlic 

^^>**- r'""'!^*^    quer,  except  Lord  Fikch,  Chicj  Jujilcc  of  the  coinraoi 

*^*^^xv^^^}l^Xiw  **^^*  Baron  Denham  (who  were  not  in  town;,  being  al 

^iicn.  at  the  Lord  K£EPEr's  houfe  to  confult  of  this  matter,  ai 

Anic,  14.  and    courfc  was  tol>c  taken  for  the  fafcguard  of  the  prifoncrs,  up 

**^-  fcrence>*ith  the  Lord  Keeper,  rcfolved.  That  a  habeas  car 

Wuttcn,  Tsj.      an  ancient  and  legal  writ;  but  under  colour  thereof  the  ' 

iJ<.l]I  /.i>.8r8.  of  tlie  Fleet  and  Marflial  of  the  King's  Bench  ought  not  t 

Iioh.  201.         )^ri loners  to  go  at  large,  but  that  fucli  pcrmiliion  is  an  abul( 

w.-*>r,  inj.        j-^j  I  \sx\u  andancfcapc  in  the  keeper  of  the  prifon:  but 

^o>,"^si?'         i:ifrc,i:avd  of  the  prifoncrs  (who  might,  if  they  would,  pro^ 

llaid.476.        thcnilVlves  by  paynxnt  of  their  debts,  and  be  difchai^cd),  rb 

Coiu>ite,  +2a,    den  of  the  Fleet,  by  rule  cr  licence  of  the  Courts  to  whidit 

55J;  ^  fubjc£t,  and  die  ilarinal  of  the  King's  Bench,   by  rule  fj 

i!Mod/i76.     King's  Bench,  may  keep  their  prifoncrs  in  any  other  plaa 

tk'  MtNi.  -^.     country  to  bo  alfigned  by  the  Courts  to  them  [a)  \  but  the 

1T.M^U  31.      ougLtlo  be  kept  :is  \ix\\o\\t\%y  fubfuha  tt  mtiii  cujlwLa^  tiicj 

*i:  ^^5•  ^       to  be  in  their  piopcr  prifons.     And  this  rcfolution  was  deli^ 

lj^Ray;n.  :4i.  j|^,.  j^jj,^  under  ill  tlieir  hands ;  and  the  king  iignified  bis  \ 

that  lie  Vv :  V  i. 1 11  arpiov.d  thereof,  and  commanded  that  it 

l>c  ohtcrvec!.     AtvJ  :t  was  remembered,  that  \n  p>im6  Cnr6ii 

the  Term  v,.'.<ar  A\.«..''?^',  fuch  refolutions  were  by  all  the  Ji 

And  afrcrv.  ard,  about  eleven  of  the  clock  the  fame  day,  t 

of  adjournment  wa?  opent-d,  and  openly  read;  and  tlie  Tc 

adj o  w:  I  i'ic d  u'^i  C  i  I  -T  %s  Tr'u::t.t:is. 

(1)  Srt  ^.  T;rT»i  Rep-  5^.'t   5'4-  'f-      f^n-  a^d  the  rclridkions  under  n 
fptC!^:^:^:  cxun;  ct  wz  ruw*  ^i  tlic  prU      /»/.  «rt  new  u>  bc^iidtetL 
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s.  That  neither  chancery,  the  exchequer  chamber,  norths 
;ourt,  did  fit  all  this  IVrin. 

Stone  againji  Linger  and  Others.  Cas?  5. 

ION  ON  THE  CASE.     Whereas  the  plaintiffs  were  in-  A  ^.^/m^/*  ac- 
ntants  and  pofleflcd  of  luch  lands  for  years  in  the  parifli  of  9"'"e«*  *>"  aA 
tin\  and  were  there  Uablc  to  the  payment  of  all  duties  for  ^^^^^^1  J|,'J;.^ 
ration  of  the  church  of  the  faid  pariih,  and  to  all  taxes  and  prcfemmcnt  U 
within  the  fame  ;   that  the  defendant,  being  constable  noc  enniied  to 
9roughy  falfely  prefented  that  they  were  inhabitants  in  the  ^oubh  eofu  un- 
i  Roxborough^  and  pofleflcd  of  the  faid  lands  in  the  pariih  of  ^^^  7-  7^^.  i* 
itghj  and  chargeable  there  to  the  payment  of  fuch  duties  ;  ^^^^^  ^     ^g 
m  whereof  they  were  compelled  to  pay  fuch  fums  unduly, 
ch  tliey  brought  this  aftion.  '    *•  show*^ '' 

I  notguilty  pleaded,  the  defendant  was  found  not  guilty.      2.  vmt.  45. 

Grimston  moved  for  the  defendant  to  have  double  cofts,  u'*r/h  11- 

what  he  did  Mras  by  virtue  of  his  office,  and  by  tlic  ftatute  ..  Com.  Dij/ 

rr.  I.  c.  5.  he  ought  to  have  double  cofts.  557. 

INS,  on  the  other  fide,  moved,   that  this  being  a  fpecial 

)n  the  cafe  for  falfe  prefcntment  (and  not  an  aftion  of 

or  falfe  imprifonment),  wherein  liberty  is  given  to  pfcad 

r//jr"  and  give  the  fpecial  matter  in  evidence  ;  and  the  quef- 

ng.  In  what  pariih  the  faid  lands  were  ?  that  it  was  out  of 

utc,  but  withm  the  ftatute  of  23.  Hen.  8.  c.  15.  which  gives 

ofts  to  the  defendant.  - 

THE  Court  were  of  this  opinion,  ^and  gave  rule  ac- 


Eafter 


^  »    II 


I  ^f  %i^r^\    n  »   .   •, 
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» 

1 3.  Car.  I.    In  the  King's  Bencli. 

Sir  John  Brampfton,  Knt,  Ctiief  Juftice. 

Sir  William  Jones,  Knt, 
Sir  George  Croke,  Knt. 
5*r  Robert  Berkley,  Knt. 

Sir  John  Banks,  Knt.  Attorney  General. 
5/r  Edward  Littleton,  Knt.  Solicitor  Generah 


)^ujiicei. 


V 


Humphrys  agahift  Stanfeild,  Casi  v. 

CTION  FOR  WORDS.    Whereas  the  plaintifFbeing  fon  An  «Aion  will 
and  hcir-apparent  to  John  his  father,  who  was  poflefled  of  J|*  J°J^^*r^hoi 
goods  to  the  value  of  two  hundred   pounds,  and  feifed  ?•",«  •  baftardi* 
ands  to  the  value  of  forty  pounds  per  annum  \  and  whereas  without  pmvins 
Uiam  Humph-ys^  his  uncle,   was  feifed  in  fee  of  lands  of  tlie  fp<ci«l  cUmagt. 
le  of  forty  pounds  per  annum y  and  he  tlie  plaintiff  was  in  like-  joncs,  588. 
»od  to  be  Ills  heir;  that  the  defendant,  to  difgracc  the  plaintiff,  » .  RoU.Ab.  3!. 
to  make  others  have  an  ill  opinion  of  him,  faid  malicioufly 
rifely  of  the  plaintiff,    "  Thou  art  a  baftard."     Upon  not 
ty  pleaded,  and  found  for  the  plaintiff,  and  damages  aUeffed  to 
y  pounds, 

Iaynard  moved  in  arrcft  of  judgment,  that  thcfe  words  are 
actionable,  becaufe  he  doth  not  Ihew  any  particular  damage. 

;ut  ALL  THE  Court  held,  that  the  aftion  lies;  for  by  reafonof 
c  words  he  maybe  in  difgrace  with  his  father  and  uncle,  and  they' 
ceiving  a  jealoufy  of  him  touching  the  fame,  it  is  poitible  they 
r  diiinhcrit  him  ;  and  although  they  do  not,  yet  the  adtion  lies 
the  damages  which  may  enfue. — And  Jones  cited,  that  in  the 
buequer  Vaughan  brought  an  adion  againft  Ellis  (a),  furmiiing, 
t  land  was  given  to  the  plaintiff's  grandfather,  and  to  the  heirs 
les  of  his  body ;  and  that  he  had  iffue  the  plaintiff's  father,  wlio 
i  liRie  the  plaintiff  and  divers  other  fons  then  living,  who  by 
Bbility  might  be  heir  to  that  inuil :  that  the  defendant  faid  of 
I,  **  Thou  art  a  baftard,"  whereupon  he  brought  his  aAion  ; 
Ik  was  adjudged  maintainable,  and  this  judgment  affirmed  in  a 
it  of  error.  And  another  cafe  was  cited  to  be  fo  refolved  in  this 
nt,  of  Bamjier  v.  Bani/ler  (b), — All  THE  Court  was  of  this 
Oion.  WJicreforc  rule  was  given,  tliat  judgment  fhould  been- 
rI  Ibr  the  plaintiff,  unleis,  &c. 

(•)  Cro.  Jac.  213,  ^h)  JoTiw,  38S. 

^O.  CAR.  H  h  William 
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Cask  !•  William  Slater's  Cafe. 

An  original  ©r.  \XTlLLlAM  SLATER  was,  by  E^llzabetb  Eatottf  chlTgii 
der  of  baftardy     V  V     ^j^^  getting  of  a  baflard-ciuid  on  her  body. 

made  by  the  fcf.        rn  -       -  -  -      - 

fiont  cnnnot  be  The  two  next  juftices  did  not  make  any  order  in  it,  acco 
vacatid  by  juf-  to  thc  i8th  J&7/Z.  c.  3.  ;  but  the  caufc  came  firll  to  be  orig 
tices  of  affile,  or  heard  at  the  general  feflions  of  thc  peace  zlSpaldinT^  in  thee 
ZSuc«t^or.  ^^  Lincoln,  i^.July.i.Car.i.  where  the  juftices  ordcrea 
dcrmadcbythc  "  Whereas  it  was  proved  by  witncllcs,  that  one  JUxavJcr 
two  next  juf-  "  had  often  ufcd  private  company  with  the  faid  lilizukth 
*»***•  **  and  had  confefltd  that  he  had  done  as  much  to  lier  as  2 

2.  Bum.  349.  *'  could  do  to  a  woman  ;  and  that  Ihc  had  faid,  that  Leigh\i 
35S«  **  ufe  of  her  body,  and  that  Ihe  feared  fhe  was  with  child  by 
'"  c^"^'  ?'°'  **  THAT  thereupon  Slater  fliould  be  difcharged  of  thc  chil< 
c8q.**^     '^      **  ^^  ^^  committed  to  the  houfe  of  correction  during  her  iil 

3.  Burr.  1679.  "  ^^^^  ^liat  Alexander  Leigh^  thc  reputed  father,  ihould  pay 
Sec  Mr.  Contrs  "  the  birth  of  the  child,  to  thc  churchwardens  of  P/V/c7^^^ri,5 
edition  otBou's<c  fourteen-pence  towards  its  maintenance,  until  the  age  of  to 
Poor  Laws,      44  years,  and  the  overfeers  then  to  take  the  child." 

vol.  I.  page 443.       -'  '  ^ 

3.  Term  Rep.  Afterwards,  ift  Augnji^  12.  Car,  i.  at  tlie  allizcs  at  Lincoln 
49^*  complaint  of  the  inhaoitants  oi  P'mchback  to  thc  Judges,  tl 

dercd,  "That  two  of  the  next  juftices  to  tlie  parilh  whc 
•'  child  was  born  (naming  them)  fhould  take  confideration 
*'  of,  according  to  the  ttatute,  and  fettle  fuch  courfe  thcrcu 
•*  juftice  appertained." 

Whereupon  thofe  two  juftices  ift  Alarch^  12.  Car.  i.  d 
*•  the  faid  JFiliam  Slater  to  be  the  reputed  father,  and  that  he 
•'  pay  (thc  child  being  five  vcars  old,  and  all  that  time  havin 
**  maintained  at  the  parim  charge)  at  one  payment  18I. 
**  overfeers  of  the  faid  parifh,  and  I4d.  weekly  till  the  chil< 
**  to  fourteen  years  of  age,  and  to  give  his  bond  of  fifty  \ 
**  for  performance  thereof.'* 

Slater  rcfufing  to  pay  or  give  bond,  the  faid  juftices  0 
committed  him  [h)  ;  whereupon  hefued  out  a  ceniorati  to  i 
thc  proceedings  into  this  court;  who  appearing  upon  an 
corpus ^  and  upon  reading  of  the  return,   and  hearing  coui 
both  fides,  Grimston  being  of  counfel  for  Slater^  thele 
were  refolded  by  thc  whole  Court : 

By  18.  KHz.  First,  That  before  the  3.  Cor.  i.  c.4.  thc  juftices  at  thcf 

c.  3.an  order  of  had  no  authoritv  to  meddle  in  the  cafe  of  baftardy,   tiUtJ 

baftardy  could    ncxtjufticcs,   according  to  tlic  1 8.  if fc.   C.3.  had  made  an 

t^woVftTcfs!      ^*^crein  ;  and  tliat  then,  and  not  before  (the party  refufing  I 

form  the  order,  upon  his  appeal  giving  realonalile  fecurity 

pear  at  the  next  feflions,  and  abide  fuch  order  as  tlie  juftices 

or  the  more  part  of  them,  fliould  make,  6cc.),  thc  juiliccs 

felfions  might  make  a  new  order,  &c.  otherwifc  not. 

But  byj.Cdr.i.      Secondly,  That  by  the  ftatute  of  3.  Ci?/*.  i.  c.  4.  thcj 

c.4.  ihcicinons  of  the  felfions  have  power   and   authoritv  originally  to  roa 

•'liVifdk^.T'^*''*^  order  in  the  cafe  of  baftardy  ;  for  tlie  words  of  the  ftalo 

ci'fe  oiba^aldy  ^•*^*  *'  T^^at  all  jufticcs  of  the  peace  within  their  feveral  iimi 

(tf^  Set  ;.  Jic.  1.  c.  4.  13.  <&  14.  Car.t.  (^)  z.  Buli^.  341.  343.  i.Si 
c.r.t'.iy.  c.Gco.  X.  c«  19.  and6.Gco.x.  ft*  U^.  4.  B.  K,  H.  ii».  i6« 
c.  31. 

"pre 
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precinfis,  and  in  their  fcveral  fcflions,  may  do  and  execute  all     Sr  atfr*. 

things  concerning  that  part  of  the  ftatute  touching  baftards  ^*'' 

begotten  out  of  lawful  matrimony,  that  by  juftices  of  the  peace 

in  the  feveral  counties  are  by  the  faiid  ftatute  limited  to  be  done." 

(id  therefore  the  firft  order  made  by  the  feflions  was  in  this  cafe 

od  and  legal,  and  the  fecond  order  made  by  the  two  next  juf- 

es  void,  and  could  not  alter  or  revoke  the  order  which  was  firft 

ide  by  good  authority  ;  and  for  proof  thereof  one  Pridgeons  ,  ^      -  ,^ 

f,,  ante,  341.  W  356.  was  cited  {a).  Sy\st 

lei,  330.     Stra.  475.  503.     B.  R.  H,  79.  301.     x.  Vent.  3to.^^«i/ ftV«  i.  Mod.  20.    Sftik.475. 

K     1.  Vent.  48. 

Thirdly,  it  was  objefted,  That  the  commitment  of  £//2<7^r/A  An  order  of  fcf. 
ion  for  life,  for  her  firft  offence,  was  more  than  the  juftices  had  bTbcinTdln 
:hority  to  do,  and  therefore  the  order  void.    But  it  was  refolved,  p^rt. '  ^  *  ' 
it  an  error  in  part,  and  in  that  part  of  the  order  which  only 
icerned  her,  mould  not  vitiate  the  whole  order  (^). 

(^)  By  5.  Geo.  2.  c.  19.  the  feflions  may  amend  defeA  of  form. 

Goodier  agawft  Piatt.  Cah  3. 

Hilary  Term,  11.  Car,  i.     Roll  34^. 

RROR  of  a  judgment  in  the  common  pleas,  \nformeJon,  The  An  cjeament 
judgment  was  upon  verdift,  quod  recuperet  fe'ifinam  de  urto  mef-  ^^^  i»^**<loiv  and 
uaglo  et  duabus  acris  terra  ct  fajhins^''  not  mentioning  feverally  ^^v^^o^^'^'^^yt 
:  quantity  of  the  land,  nor  the  quantity  of  the  pafturc  ;  which  ^uTnthyofcaVu 
ng  ill  for  the  incertainty,   it  was  moved,   that  the  judgment  kind,  is  bad. 
ght  be  affirmed  for  the  mefiuage,  which  is  certain  as  to  that.       v\dt  poft.  ^7-. 

Cro.  Jac.  290.     1.  Roll.  779.     Ley,  81.  Cowp.  347.     Dougl.  305.     i.  Term  Rep.  n. 

But  IT  WAS  HELD,  that  though  the  common  pleas  might  have  if  a  judgment 
'cn  judgment  for  the  meffuage  only,  yet  when  they  have  given  *>e  erroneous  in 
intire  judgment  for  the  mefluage  and  land,  this  beinc;  ill  in  S?*,,'!"^^'  "  ^  . 

i°i  /-jriii  1  1      °/T.  1  *'*^'l  ^c  reverfed 

rt,  ought  to  be  reverfed  for  the  whole,  a^id  cannot  be  affirmed  for  the  whole. 
•  part,  and  reverfed  for  the  refidue.  ,  Lev.  j,^/ 

I.  Roll.  Rep.  2.     1.  Roll.  Ab,  775.     1.  Salk,  24.     5.  Com.  Di^.  303. 

Turner  agahfi  Lee.  Casi  4. 

\  EPLEVIN.     The  defendant  avows  as  executor  for  the  arrears  On  the  death  of 
^  of  a  rent-charge  granted  to  the  tcllator  for  divers  years,  if  he  *  grantee  of  % 
•cd  folong.     The  plaintiff  takes  iffue,  auU  non  cQucefTits  and  .7" ^^'*' y"?' 
and  for  the  avowant.  -^  ;l^^'xeeTt^^^ 

And  after  verdift  it  was  moved  in  arrcft  of  judgment  by  Rolle,  ■^^'nin'^traror 
at  this  avowry  was  not  good,  becaulc  the  rent  eranted  for  years  T""*^  «*»ft^a«n 

•■      J  ^         •     "^j  ^i  ^  ^    i_     ^1      /I   ^    .        c  ./      «    for  arrears  cither 

mgdetermmed,the  executor  cannot,  by  the  Itatute  ot  32./if;/.8.  by  the  com- 
37,  diftrain  ;  for  that  ftatute  extends  to  thofe  who  have  rent  'won  law,  or 
r  life  or  inheritance.  32.Hf«.3.  c.37. 

But  Henden,  Serjeant^  faid,  that  it  is  within  the  equity  of  the  Co.  Lit.  162. 
lute,  becaufe  the  cftate  is  determinable  upon  a  life  ;  and  if  it  ^^^'  ^*''  37»* 
venot  good,  yet  being  admitted,  and  the  ilFue  being  vipon  the  ^'^'  ^"^* 
mt,.and  found,  it  is  good  enough.  ^;  co.  3V. 

Lutw.  123Q.      18.  Vintr't  Abr.  $42.     Vaugl).4o.    a.  Efpin.  Dig.  ii, 

H  h  %  But 


47* 


ag.tlHft 

Lie. 
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But  ALL  THE  Court  rcfolvcd,  that  it  is  not  witbin  the  1 
for  that  provides  remedy  where  the  tcllator  died  fcifcd  of  a  1 
him  and  his  heirs,  or  for  life,  and  by  his  death  there  was  n 
remedy  for  the  executor,  as  it  appears  by  the  preamble  ( 
ftatute  i  but  where  he  hath  remedy  by  the  common  law  by 
of  debt,  as  in  this  cafe  the  executor  hath,  he  cannot  diftrai 
although  the  iffue  is  upon  a  non  concefftt^  and  it  is  found  qi 
ceffit^  yet  it  being  an  ill  arowry  in  fubftance,  judgment ; 
given  againft  him  («). 

(<i)    See  the  Cafe  of  Hoole  v.  Bell,  that  they  fr^m  to  be  atfmitied  in  1 

L4.Raym.  17 v   where  ie  is  determined,  Lambert  v.  AuHin,  Cro.  Elii. 

that  the  32.  Hfn,  8.  c.  37.  is  a  remedial  theiribre  th«  role  laid  down  in  t 

law,  and  (hall  extend  to  all  tenants  for  cafe  of  Turner  v.  Lee,  io  lEcner^ 

life  \  that  tke  law  has  been  fo  taken  alwat  s  canfK>t  be  law.    See  aU(»  '^U,  h 

ioce  the  (\atutet  that  the  words  of  the  iKHe  4.   Co.  Litt.  162.  a.  and  ti 

lUtute  are  (cntral  enough  to  extend  to  all  ]  Lit.  i6a.  b.  and  K  ^'>.  c.  t4. 


Cask  5. 

To  fay  of 
«  irmMr  that 
he  is  «<  1  be;. 
•«  faHy  fellow, 
<«  and  not  able 
«*  to  pay  hit 
««  drt»ts/*  is 
tantamovnt  to 
calKng  him  a 
bankrupt. 
Ante,  3 1.-—  !• 
LdiUym.i4So, 


Anonymous. 

A  CTION  FOR  WORDS.  Whereas  the  plaintiff  \t^  a 
■^^  and  lived  by  his  trade  of  buying  and  feliinc; ;  that 
fendant,  to  fcandalife  him,  faid  of  the  plaintiff,  <*  He  is  a  b 
'•  fellow,  and  not  able  to  pay  his  debts.  '  Upon  not  guilty  p 
and  found  for  the  plaintiff,  Rolle  moved,  that  thefe  won 
not  a£lionable. — But  all  the  Court  againft  him,  that 
tion  lies  ;  for  thclV.  words  tantamouni  as  if  he  had  (aid  he  h: 
a  bankrupt. 

Roll.  Ab.  61.     I.  Sid.  424.      I.  Lev.  276.     Canh.  330.     Ray m.  184. 
I.  Com.  Dij.  iSj, 


U' 


Snapc  againft  Turton. 

PON  a  fpccial  verdift  it  appeared,  tliat  Arthtir  Rohfort^  1 
made  a  conveyance  to  divers  ufcs,  viz.  to  the  ufc  of 
for  life,  with  divers  remainders  over,  with  a:  proviso,  th 
made  a  conveyance  of  tlie  premifes  in  fee  or  fee-tail,  that  it 
be  good,  and  a  revocation  of  the  former  ufes  \  and  it  was 
that  he  made  a  Icafe  for  years,  and  the  next  day  granted 
verfion  in  fee,  to  which  the  leffec  attorned  [b). — Whcrcuj 
WAS  RESOLVED,  that  although  there  be  not  one  intire  clht 
conveyed,  yet  both  being  found,  and  that  it  was  witli  an  is 
make  a  fee  to  pafs,  tliat  this  was  a  revocation  within  the  pr 


Case  6. 

If  tenant  for 
life,  with  a 
power  appen- 
dant, make  a 
leafe  for  yean, 
St  is  no  fuf- 
penfion  of  the 
power  as  to  the 
lee. 

W.  Jones,  39*. 

Co.  Lit.  137. 

i.Co.  31. 

a.  Roll.    Abr.  163.  701.    Hob.  34!,    9. Co*  107.     Pow.  on  Pow.  17.  iix.     5.Coro.Dis.i 

1.  Term  Rep.  705. 


{k)    See  4«  and  5.  Ann.    c.  t6.   and 
ii.Gro.  2.  c.  19.  by  wtich  both  the  ne* 


cetnty  and  tS^cxcy  of  attomme 
been  almoil  toiaUy  taken  away. 


Trinity  Term,  ^^  ■ 

13.  Car*  I.    In  the  King  s  Bench. 
Sir  John  Brampflon,  Knt.  Chief  Jujlicc. 
Sir 
Sir 
Sir 

Sir  John  Banks,  Knt.  Attorney  General. 
Sir  Edward  Littleton,  Knt.  Solxitor  General. 


John  JlrampUon,  Knt.  ^uiej  jujuc 
Williaip  Jones,  Knt.      1 
George  Croke,  Kfit.        l  Jujlices. 
'  Robert  Berkley,  Knt.    J 


Blague  againft  Gold.  cah  x. 

Jiiiary  Term,  It.  Car.  i.     RqU-j^z. 
Jnie,  Fifge  447. 
HTS  cafe  was  now  argued  again  by  Robert  Hyde  for  the  if  a  man  hai  • 
piaintifi'y  and  by  Charles  Jones  for  the  defendant ;  and  the  corner  boofe  in 
5  was  cited  as  before,    but  oftly  this  claufe  added,  which  was  ^^^ycn""®^-^. 
tlic  will,  viz.  ''  wpon  condition  that  the  fame  be  new  built,  houfe'artjoininr 
ccerding  to  the  covenants  betwixt  me  and  Bernard  Ca/vert.''  u  in  ihe  pof- 
id  k  was  found,  that  this  houfe  was  the  houfe  in  queAion,  and  ^*^wn  of  B. 
^  at -the  time  of  the  will  making,  in  the  tenure  of  Hitchcock^  *"^  icdcvirw 
I  «hftt  the  corner  houfe  was  in  the  tenure  of  irdfon  and  AW/ ;  '„*  hr"ff!ffioa 
1  that  the  covenants  with  Bernard  Caivert  were  for  die  re-  oi ji.lnds!^ 
fyi^%  of  the  4aid  coiner  houfe  :  etjifuper  iotam^  isff.— And  this  the  corner  h«ufc 
1^  ^w  argued,   Jones,    Berkley,    and    Myself    {abfente^^i^^'^v^^' 
>>fP«7QN),  deiiveced  our  opinions  /tV/ar/«r,  tliat  the  corner  ^*"*^^»44?- 
ale  on^y  pafl^d  by  tjic  will,  and  not  the  houfe  adjoining  in  the  cio  Tac'^ta^*' 
s^x^pi  HUchcock  y  for  although  the  corner  houfe  was  not  in  tlic  3.  co*Vo!*' 
kjline  of  Hitchcock^  but  a  mifprifion,  yet  the  devife  is  good,  for  it  Hob.  171.* 
fuiftcicntly  afcertained  before,  ^/z.  the  corner  houfe  in  Andovcr,  Jones,  379. 
id  the  addition  ;« //«^rj  Hitchcock,  although  it  be  not  in  his  '"^^^'^^  ^n  Dev. 
lurc  and  is  a  miftake,  yet  it  is  but  furplufage,  and,  although  Cowii.363.657. 
fc,  Ihall  not  vitiate  the  devife,  becaufe  the  devife  was  of  a  thing  808. 
tain  at  the  tirft,  and  fhall  be  expounded  according  as  the  intent  '^ougi.  760. 
the  parties  is  apparent ;  and  it  is  the  ftrongcr  here  by  reafon  of  2.Tcr.Rep.498. 
c  covenant  to  re-edify  die  corner  houfe,  and  not  tlic  other  [h),  (*^  ^^  ^"f^^ 
therefore  it  was  adjudged  for  the  plaintiff.  ^i^;^  ;;;^'*'"'* 

er,;^2.      2.  £</w*4.  fd.  ttt:inio.       2.  Co.  Dad<!ington*s  Cafe,  foL  3a.      Pl(m-d.  Wriochiley  and 
laoM^s  Gale. 

Cvans  and  Finch's  Cafe.  Cah  2. 

J*VANS  and  FINCH  were  arraigned  at  the  gaol  delivery  of  Anahettorof 
•^  Ktwgate^  for  tlwt  they,  about  twelve  of  the  clock  in  the  tore-  a  robKery  on 
oon,  broke  open  domum  manfionaLm  Hue;  on  is  Audley  in  the  37'f'»«.  c.  15. 
m  T^mfie,  iOQocrfon  being  in  the  faid  houfe,  and  ftolc  from  '^J'^i*  "°^ 

r  \  J  actually  enter 

iWQtiArtypoynds.  ihc  houfe,  i7 

Upon  <he  evidence  it  appeared,  that  ihe  faid  Evans^  by  a  ladder,  "^^  within  the 
Swbcdtothe  upper  window  of  the  faid  Hvgh  Auilef^  chamber,  h^'VllLVt^*^ 
Id  took  o^t  thereof  the  faid  forty  j>ounds  ;  and  that  the  faid  Fmch  prindj«i  ta^ 
M  upon  the -ladder  in  ^he  view  of  the  faid  Evans^xw^  f;^w  Evans  the  money. 
I  the  chamber,  and  was  alfilling  and  helping  to  tlic  committing  1.  Jones,  394. 
f  ihe  laid  igUcrT,  4Uid  took  part  of  die  money.  3*  init  65. 

H  h  3  And 


474  Tripity  Term,  13.  Car.  1.    In  B.  R. 

-^^*?*c"^         And  all  this  matter  being  found,  it  was  adjudged,  Bccanft^ 

FimcmsCasi.  ^j^g  f^jj  Fiwhdid   not  enter  into  the  chamber,  that  he  was  not 

within  the  ftatutc  of  39.  E/iz.  c.  15.  which  takes  away  dagj 

where  a  houfc  is  broke  open,  and  the  robberv  is  above  the  valv 

of  fi\'e  (hillings,  no  pcrfon  being  therein,  and  that  he  ihouldhm 

(«)  Thcreafon  bis  clcrgy,  whLch  was  allowed  him  [a). 

of  the  (^ifftrence  it,  becaufe  cler^  is  uken  away  only  from  the  ptrfm  taking,  tod  not  from  ak  t/m, 
a.  W.Ray.  S47.  Seealfo  3.  Inft.  65.  11.  Co.  37.  Ld.  Chief  B.  Parker's  MSS.  1.  Hak,  511.  5l^ 
566.  2.  Hale,  J  ^S.  Sum.  83,  237.  Kely.  17.  51.  Fofter,357.  and  1.  Hawkliia*tPleaaof  tbeCraw^ 
ch.  33.   f.  9S.    w'ho  doubts  the  pioprtety  of  this  decifion ;    but  the  queftion  ii  oow  lettled  by  Ihi 

3.  &  4.  H^ill,  &  Marjf,  q,  9.  which  excludes  clergy  from  aU  aiders,  Sec  in  foch  ctCes.  £964.  Btur.tofi, 

Chimbcrs  in  And  as  for  Evans ^  the  fpecial  verdi£t  found,  that  it  was  in  tho 

the  inns  of  chamber  of  Hugh  Audley  in  the  Inner  TimpU^  and  that  the  robbery 
court  and  chan-  y^^  committed  betwixt  twelve  and  one  of  the  clock  in  thedar* 
TOinfionVoufes  ^'"^^>  "^  perfon  being  within  the  chamber  at  the  time  of  too 
•f  tiieir  re-  breaking  thereof,  but  that  divers  perfons  were  in  tlic  Inner  Tmfk 
fpeaive  inhi.  Hali  and  in  other  places  of  the  houfe ;  and  whether  this  be  i^ 
bitants.  breaking  open  the  houfe  and  taking  of  goods  above  the  value  of 

3.lnft.  65.        five  fhillings,  no  perfon  being  within  the  houfc,  and  within  die 

4.  Hale,  358.  faid  aft  of  29.  Eliz.  c.  15.  they  prayed  the  difcretion  oftta 
J^^  394-  Court. — And,  first,  it  was  resolved,  that  a  chamber  of 
CafeTin  Crown  ^'^X  '""^^  of  court  or  chancery  broken  open  may  be  faid  to  be  dmu 
Law,  i.edit.  manjionalis  of  him  who  is  owner  of  the  faid  chamber;  whereof  it 
page  $4. 105.  firft  I  doubted,  until  1  was  informed  that  divers  prec^cnts  vol 
*49-  for  burglary  in  breaking  open  fuch  chambers. 

Toouft  an  of. 
fender  of  clergy 

*"**  £//^  c  fo"er~removed  by  habeas  corpus)^  that  thi's  breaking  (*)  open'tte 
fhere  mull  be^'  chamber  and  taking  forty  pounds  out  thereof,^  no  perfon  being 
a  hf(ukUg  of  therein,  although  there  were  divers  perfons  in  other  parts  of  the 
fome  part  of  houfc(r),  was  within  the  ftatute  of  39.  Eliz.  c.  15.  which  tafcci 
the  houfe.  away  clergy  from  fuch  offenders.  Whereupon  clergy  was  denied 
/l^ ,  «.!..  ^^  ^^^  ^^^d  Evans,  and  judgment  given  in  the  king's  bench,  that 
&e;r:oi!'''  he  Ihould  be  hanged. 
a.Hawk.ch.33.  and  S8.  (f)  Kely.  17.  54.      2.  Hawk.  Ch.  33.  f.  97. 

^^"  3»  Ceely  agahtji  Hopkins  and  his  Wife. 

How  far  word.  A  CTION  FOR  WORDS.  Whereas  the  wife,  Jumf^la/mty 
ilJl/rwe'ra'  M^^  ^^'h«  plaintiff  thefe  words,**  He  is  a  witch,  and  a  flrong 

iion»Ki.  Hefore  "  witch,  and  hath  bewitched  me  and  my  aunt  jf,  S."  (the  aunt  of 
the  repeal  of      the  fp.id  Wxkinnuntdo)  **  therefore  I  will  not  marry  him/' 

c.M.  making  ^^^^  defendant  pleaded  **  not  guilty ;"  and  it  was  found  againft 
wiihcrait  fe-      her,  and  damages  given  to  forty  pounds. 

Ante  1Z4.  Germyn,  Serjeant,  moved  in  arreft  of  judgment,  that  thefe 

'  ^  *  words  are  not  aftionable  ;  for  to  call  one  witch  generally  is  not 
adtionablc,  as  it  was  adjudged  in  this  court  in  George  v.  Harvey  [*U 
and  in  another  cafe,  Hazukes  v.  yinge  [b)  ;  and  for  the  latter  words, 
it  is  not  faid  that  he  did  them  any  bodily  harm,  and  his  bewitching* 
without  doing  fome  bodily  harm  to  tlic  perfon  or  cattk,  is  QOi 
punifhablc  by  the  i.  Jac.  i.  c,  12.  {c)\  fo  when  he  is  not  endan- 

ia)  Ante,  324.  (r)  Repealed  by  9.  Geo.  a.  c  5.    TA 

(•)  Cro.  Jac.  53X,  ,.  Hawk.  F.C^  p.  9. 

gcrcd 


Secondly,    it  was    resolved,    upon  this  fpecial  verdift 
(being  removed  by  certioj^ari  into  the  king's  bench,  and  the  pri^= 


Trinity  Term,  13.  Car.  i.    In  B.  R.  475 

d  by  fuch  words,  there  is  no  caufe  of  action  »t  the  com-       Cikit 

1  law.  „  't^'J'    _. 

HjrKiNi  and 

nd  ALL  THE  Court  held,  that  for  the  firft  words,  "  Thou  art     biiWin. 

uvitcby  anda  ftrong  witch,"  no  aftion  lies,  for  they  arc  tooge- 

i  :  but  to  fay,  *'  You    have    bewitched  me  and  my   aunt," 

MPSTON,  Jones,  ^nd  Berkley  held,  that  the  aftion  lies  \  for 

all  be  intended  he  bewitched  tliem  in  their  perfons:  and  al- 

igh  it  be  not  flicwn  that  any  bodily  wrong  or  harm  was  done 

icm  by  this  witchcraft,  yet  it  is  an  offence  punifhable  by  the 

te,  which  doth  not  mention  bodily  harm  to  the  perfon  of  any ; 

generally,  if  he  bewitch  any  perfon,  it  Ihall  be  an  offence  pu-^ 

able  by  the  ftatute. 

It  /  much  doubted  thereof ;  for  words  fhajl  be  always  taken 
tlori  fenfu^  and  not  in  an  ill  fenfe  if  they  may  have  any  reafon- 
intendment :  and  here  it  may  be  that  he  bewitched  them  with 
ivords,  as  the  common  faying  is;  and  the  words  fubfequent 
itain  that  intent,  *'  therefore  1  will  not  marry  him." 

at  the  other  Juftices  faid,  that  they  would  not  fo  intend  it;  but 
ught  to  have  pleaded  fpecially  to  have  extenuated  it,  if  he 
Id  have  it  to  be  fo  intended.  But  they  would  further  adviie  [a),  atainTnTimi*. 

mcnt  given  for  the  plaintiff,     Pofl.  4^0. 

Dodfon  agalnft  Lynn.  Cai£4. 

Trinity  Tarn,   il.  Car.  I.     Roll  ^\6» 

ECTMENT  of  a  leafe  of  an  houfe  and  lands  in  MoUpworth  in  aliccnc«toa 
for  three  years.  Upon  not  guilty  pleaded,  andfpccial  verdift,  i»arfonwithcuie 
cafe  was,  Exiv^ard  Lyntt,  the  defendant,  being  parfon  oiMoef-  <^f  M»  «oa«- 
A,  the  land  in  the  declaration  being  found  to  be  parcel  of  the  bencfice*"^!*^' 
e  of  the  reftory,  and  that  the  faid  rcftory  is  a  benefice  with  ••/M>/a"  icn 
:  over  the  value  of  eight  pounds  a-year  ;  it  was  found,  that  he  miles  of  the  for, 
chaplain  to  the  Earl  of  SaHJbury^  and  obtained  licence  from  J^^''''^^^°j;^*, 
Arcbhijljop  of  Cimtcrbury  to  accept  of  another  ht\\^fiit  modo  Ju '"^^^^y"^^^^^ 

2  ten  miles  of  the  former,  which  was  confirmed  under  the  great  ta^en  as  a  f-w- 

Lynn  accepts  another  benefice  with  cure,  which  was  found  dUiM  foa»  to 
c  diftaiit  feventeen  miles  from  the  fiifl,  and  was  inflituted  and  make  the  firft 
jfted  thereto,  both  being  within  thediocefe  of  Linco'n ;  and  that  l^^^^'f^Tn^^^^^^^ 
archbifhop  made  his  vifitatjon  within  the  diocefe  ot  Lincoln^  fccond! 
inhibited  the  Bifhop  cf  Lincoln  to  execute  any  jurifdiftion  du- 
;  his^vifitation ;  and  that  the  patron  omitted  to  prefent  to  the  ^^RoiKAr.'gct* 
benefice  within  the  fix  months  ;  and  that  the  R'ljbop  of  Lincoln  Ov\cn,  151. 
lin  the  fecond  {\yi  months  collated  the  Idfor  of  the  plaintiff  to  Co.  Lit.  loj, 
firft  bencfke,  who  was   admitted,   inflituted,   and    indufted 
eto,  and  made  the  leafe. 

hcqucftion  was.  Whether  the  plaintiff  hath  good  titk  againft 
defendant  ?     Ihc  principal  doubts  herein  were, 

IRST,  Whether  ^^  mo  do  fit"'  was  a  condition  in  this  licence, 
made  the  firft  benefice  void  when  he  took  the  fecond  ? 

ECONDLV,  Whether  the  bifhop  collating  during  the  time  of  the  Slu  Ifacollat- 
bilhop*'svi(itation,  and  after  his  inhibition,  were  good  ? — And  »"K^y  abi(hop 
ufc  thcfe  queftions  concerned  ecclefiaftical  jurifdiftion,  tiie  ^•'"'*f'/*^«.*'«*»- 
Tt  required  to  hear  civilians  m  thcfe  points.  i.on^  and  after 

hii  inhibition,  beeood.  %.  Bl.  Rep.  969. 

H  h  4  Doctor 
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DobioH  Doctor  Duck  and  Dr.  Eden  argued  on  the  part  of  the  dtfm^, 

jr**'^        Jani,  and  Dr.  William  Lewen  for  the  flainijff*     Arid  it      ' 

^*'*'*       moved  on  the  defendant's  p^irt,  and  there  were  Inewn  divers 

*.  411.  696.     ;,^  x\\t,  civil  law,  that  '^  mcdo^^  and  ''^  dummodo*'  arc  exprefs  pr^l 

vifos  in  fuch  licences,  and  do  not  make  a  condition,  tmlefs  there  hi 

added    other  words,  *'//»«/  if  he  do  otberwifiy   thai  then  ttJhtXth\ 

<^  void'^^  but  is  only  as  an  admonition  or  caqtion,  that  be  fluUki] 

punifhablc  by  ecclellafticai  cenlures,  if  he  doth  otherwife :  andl 

this  hath  been  always  the  expofition  upon  granting  fuch  lianco. ! 

And,  after  argument  at  the  bar,  all  the  Covrt  refolved,  thtfl 
this  being  there  the  expofition  always  after  the  ftatnte,  altlioughit 
be  generally  a  condition  in  the  expofition  of  the  law,  as  ^^dummi%!^ 
Co,  Lit.  »03.b.  ^^  ita  quod^^^  and  the  like,  yet  it  is  now  to  be  expounded  as  it  hath] 
ao4«  been  ufually  ;  otlierwife  great  inconveniences  would  enfue,  the  I 

multitude  of  benefices  would  be  void,  and  in  lapfe  to  the  kingi 
where  they  have  been  quietly  enjoyed  by  the  other  conftruftioni ] 
after  fuch  avoidances  pleadea.  And  therefore  they  all  ;^reed,  tfa^l 
it  fhould  not  be  here  taken  as  a  condition  to  make  the  firft  benefice  1 
void  by  the  21.  Hen.  8.  c.  .  but  fhould  be  left  as  itvrasatthftJ 
common  law  before  the  flatute ;  and  that  the  taking  of  a  fecoirfl 
benefice  makes  not  thcfirfl  void  quoad  the  patron  until  depii?atioB|| 
as  it  is  in  4.  Co.  75-  ^-  in  Ho/land's  Cafe:  and  then  the  secomoJ 
<yTESTiOK,  Whether  the  collation  by  the  bifhop,  in  the  time  < 
the  archbifhop's  vifitation  and  after  inhibition,  will  not  hp  1 
rial.     Wherefore  it  was  adjudged  for  the  defendant. 


^^«  5-  Baker  a^ainj  Willis  and  Others* 

Rafter  Term^  II.  Car.  I.  Roil ^6. 

Zl'lrf  h^  ••       p  JECTMENT  upon  a  leafe  for  feven  years  of  a  mcffoagie  M 
flutrte  -Vkct.  lands,  in  Murial  Grange,  in  the  parifh^  of  Belton.     Upon  not 

s.  c.  tsVf.  6?'  guilty  pleaded,  and  a  fpecial  verdi<5l  found,  the  cafe  was,  JohnBea^ 
although  his  is  mond  and  £/izahetb  his  wife,  tenants  tn  tail  to  tliem  and  the  heitt 
not  named  in  it;  of  their  bodies,  of  the  gift  o{  Sir  Humtbry  Fofiet,  remainder  to  the 
riitft^r  *^  ^^^^  ^^^^^  ^^  *^  ^^^  hufband,  the  faid  John  Beamond  having  iffoc 
»  fine  of  \\^  betwixt  theip  Francis  Beamond,  in  6  Edvc.  6.  levies  a  fine  fur  co*niH 
wife'*  lAnd  to  fi'tce  dt  di  o':t  confe  ceo  to  king  Ed%i\  6.  with  proclamations.  Tie 
the  king,  ]rct  the  king,  in  t'le  feventh  year  of  his  reign,  grants  thofc  lands  to  Frands 
wife  may  enter  £^,./  cf  Hnntingdon  and  his  heirs  :  afterwards,  in  2.  Septemher,  moo 
l^^C^^.  5.  W  6.  Phi!,  l^  .W217,  the  faid  John  Beamond  died.  Upon  the  tenrfl 
'  of  Septcmhcr  the  fame  year  Elizahcth  enters,  and  Francis  Fori  J 


a.  Roa.Ktp.  the  tenements  in  tail  of  the  gift  of  Sir  Humphry  Fofter,  remainder 
*^**'  cxpcftaiu  to  the  right  heirs  of  the  Earl  of  Huniingdon^  ratifies,  al- 

c^Uu^K  '^^^^'  ^"^  confirms  to  the  faid  Eiizcbnb  all  her  cflate,  title,  and 
Dart^raxtUcdir.  intcafl  in  the  faid  tenements,  t.ibendum  et  tenendum  the  faid  tenc- 
Mcr  (tV  mcntN  7o  the  faid  E.\2Mttth  and  the  heirs  of  the  bodyof  her ;  and 

Covrp,  101.      the  faid  John  Be^morJ  engendered  with  warranty  of  the  laid  tcnc- 

Qient& 
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I  the  faid  EUzabeth  and  the  heirs  of  the  body  of  her;  and       Ba«:xji 
1  John  Beamond  engendered  againll    him    and  his  heirs.        H»'V^ 
h  dies  29,  £.ix.     Franch  Beamohd  enters,  and  hath  ifluc  Sir      o^iiMt/ 
eamwd^  Sir  John  Beamond  and  Francis  Beamondj  and  dies 
;.     Sir  Henry  Beamond  by  indenture  covenants  to  {land 
I  the  ufe  of  himfelf  and  the  heirs  males  of  his  body,  re- 
to  Sir  John  Beamond  his  brother  and  tke  heirs. males  of  his 
id  afterward  dies  without  iflue  male,  his  wife  enfeint  with  a 
r  (afterward  called  Barbara)^  the  wife  of  IVoolftan  Dixy  the 
ifterward  Sir   John  Beamond  died,  and  had  ilfuc  Sir  John 
J  who  entered  and  let  to  the  defendant ;  and  fVooJ/iauDixy 
in  fight  of  his  wife,  and  let  to  the  plaintiff,  prout  in  tlic  de- 
1,  who  entered,  and  the  defendant  oufted  him, 

jueftion  was,   Whether  the  plaintiff  hath  any  title  ? 

s  divers  times  argued  at  the  bar,  and  now  at  tlic  Wench  by 
EY,  that  judgment  ought  to  be  given  for  the  defendant. 

r,  Becaufe  the  fine  with  proclamations  did  bar  the  eftate 
ich  John  Beamof:dsind  tlie  heirs  of  the  bod)r  of  John  Beamond 
iabeth  claimed  ;  for  lie  being  barred  as  heir  of  the  body  of 
sr,  can  never  claim  ihat  eftate ;  for  he  is  barred  by  tlic  aft« 
iment  4.  Hen.  j.  c.  24.  and  32.  Hen.  8.  c.  28. :  and  he  much 
upon  the  validity  of  fines,  that  they  be  perpetual  bats  againft 
in  tail  of  him  w))q  levies  the  fine. 

NDLY,  He  argued  that  EUzabeth^  by  her  entry  immediately  LanJt  given 
c  death  of  her  hulband,  reduced  the  eftate  tail  back  to  her,  <*""nscovcrtore 
ras  lawful  and  faved  to  her  by  the  ftatute  of  4.  Hen.  7.  c.  .  |^if."|^*^,  J"**. 
;,and  by  the  ftatute  of  32.  Hen.S.  c.  28.  of  Difconti  nuance :  cili  Unninu' 
tfhe  was  tenant  in  tail,  and  not  tenant  in  tail  after  pofli*  ritanceco  the 
IS  it  hath  been  argued  at  the  bar,  nor  in  nature  of  fuch  a  ^'^*  **'"***"  3*- 
in  tail,  but  m  abfolutc  tenant  in  tail  to  all  purpofcs.  "'"'  ^'  ^'  *^' 

■  *  9.  Co.  13S. 

%.  \n({,  68 1.    Co.  Lh.  326.  'S.  Co.  7^    Brownl.  131. 

RDLY,  That  the  tail  is  fo  barred  by  tlic  fine,  and  the  afts  of  if  huiband  and 
7.  c.  24.  and  32.  Hen.  8.  c.  28.  that  lie  cannot  claim,  for  ;«'»fc be  icnanu 
perfon  difabled  to  clatm  ;  as  a  perfon  attainted,  although  Lol!'';;^*"?  ^^'^ 
I  a  pardon,  cannot  claim  by  defcent :  and  as  oneprefcnted  i^.e^^  ^^^^^ 
ny  to  a  benefice,  being  void,  cannot  be  prefented  toitagain,  is «  gcxx)  bv  t» 
5  a  perfon  difabled  by  the  aft  of  parliament ;  and  by  the  con-  all  iiicir  ifluc. 
)n  to  Elizabeth^  uihi I  a feratur  to  her,  nor  to  the  heirs  of  the  Co.  Lit.  g. 
flier  and  John  Beamond^  becaufe  he  in  rcverfion  had  but  a  no.  a. 
ty  to  have  it  after  the  death  o(  John  Bm/Tioif^/ without  ifToc,  7»^-  3»- 
ring  the  time  he  had  ifTue  he  might   not  claim :  and  a  ''  ^^i  'm' 
ity  cannot  be   transferred  to  another:  znd  John  Beamond  Yz^cl]  10^, 
iteredfhall  have  it  as  an  occupant;  for  the  heir  general  is  Cro.  jic. 38*5. 
by  the  fine,  and  he  in  reverfion  cannot  have  it,  as  long  as  "<*•  75-  »^s- 
5  any  heir  of  the  body  of  John  Beamond  znd  E/irnabeth  ineffe^  i.Roll.Ab.370, 
whoenters  fhall  have  itas  an  occupant, as  inthccafe  2f).A^/e. 
fore  he  concluded,  that  judgment  (hould  be  given  fpr  the 
.nt  i  iorbe  had  the  priority  of  poUeffion. 

But 
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ir  hufband  and       But  /  argucd  to  the  contrary,  that  judgment  ought  to  be  gi 

Wife  be  tenants  for  ^hc  plaintiff,     FiRST,  /  agreed,  that  the  fine  with  proclatiKii 

fcuSandatoM*    ^^^  *"  abfohite  bar  and  dilchargc  of  the  cftate  tail  againft  * 

fcty  a  fine,  it    Beamond  and  the  heirs  of  his  body,   by  the  exprcfs  words  oi 

liars  all theiOTue;  flatuteof  32.  Hcn.  8.  c      .   and  it  IS  quofi  txlififk,  againfi  hie 

but  the  wife      the  fine,   3.  Co.  51.,  Sir  George  Brown  s  Oifif  and  5,  Hm,  7.  3 

ynaycntcrwiih.  gg^Qjjpj^y^  /  agreed,  tliat  when  if//z«^i'/A  entered  within  the 

ttr  the^dtttVof  yc*'"^  after  the  death  of  John  Beamojid^  who  levied  the  fine,  ( 

iier  huiband,     abfolute  tenant  in  tail  ;  for  the  fine  quoad  the  faid  Elizabetb  i 

and  this  entry     folutely  avoided,  and  Ihc  is  in  as  in  her  former  eftate,  which 

^\\\  revive  the    abfolute  eftate  tail,  and  no  tail  after  poffibility  of  iffuc  extinS ; 

fc^rfoaftrrcn-  ^^  ^^  ^  ^^  ^"^  ^^1  ^^^^  aftioii,  Ihe  is  to  name  herfelf  tena 

dfer'her^apabic"  ^^i^'  l^y^/^  33i«  ^"(1  351.— THIRDLY,  That  notwithftandin] 

#>f  receiving  a    eftate  tail  is  barred  by  the  fine,  yet  this  confirmation,  being  b 

i»nfirmationof  denture,  hath  revivea  the  eftate  tail ;  for  although  he  in  revei 

**  ^^  ^^  '*'  by  rcafon  of  the  fine,   may  enter  and  have  the  land,  and  the 

Ante  T'c.        ^^^^^  ^^^^  death  of  the  wife  is  barred  to  claim  it,  yet  by  this  cc 

niation  he  in  vcverfion  hath  excluded  himfelf  againft  his  confi 

^  Co  ^**     I   ^^^^  ^^  claim  it,  for  he  may  exclude  himfelf  of  his  eftate  ;  a 

fp.  Co.  50.     *  ^^  "^*y  avoid,  fo  he  may  confirm,  j.  Co,  Mayors  Cafe^  1 1.  Hen. 

Cro.  Jac.  689.   F^  N.  B,  g8.  a,  where  tenant  in  ancient  demefne  levies  a  fine, 

Cowp.  201.       and  although  at  the  time  of  the  confirmation  he  had  nothii 

confirm,  and  his  words  of  confirmation  will  not  add  to  the 

of  the  wife,  who  had  an  eftate  tail,  yet  by  the  words  *'  habendu 

**  tenements^*  there  is  a  new  eftate  tail  extracted  out  of  the  revei 

and  fettled  in  Elizabeth^  fo  as  that  confirmation  is  quaji perfici 

crefcensi  and  as  the  cafe  in  Littleton^  ^2^.  feme  tcnznt  for  life 

an  hufl^and,  a  confirmation  to  the  hulband  and  wife,  **  habi 

♦'  the  land  to  thenij**  increafeth  the  eftate  to  the  hulband.  9.  Co.  i 

And  whereas  it  was  held,  that  fhe  had  as  great  an  eftate  bcf( 

Ihe  had  by  the  confirmation,  and  therefore  the  confirmatio] 

void,  /held,  that  although  (he  had  an  eftate  tail,  yet  fhe  tak 

the  confirmation  ;  for  a  deed  ftiall  never  be  void  when  by  an 

tendmenl;  it  may  be  allowed  to  be  good,  and  to  have  any  opera 

and  ftie  takes  it  for  the  benefit  of  the  heirs  of  her  and  her  huft 

body  ;  and  although  the  heir  be  barred  by  the  fine,  yet  he 

ftored  to  the  eftate  tail  by  the  confirmation  ;  for  as  the  fine  \^ 

cftoppel  to  the  heir  to  claim  againft  the  fine,  fo  the  indcnti 

confirmation  is  an  eftoppel  to  him  in  reverfion,  to  fay  that  At 

iiot  hold  it  in  tail,  and  there  it  is  an  eftoppel  againft  an  eft( 

which  fets  the  matter  at  large,  as  it  is  Co.  Lit.  352.  b.  12.  //.?« 

And  although  it  was  faid  by  my  brother  Berkley,  that  tj:t 

of  Huntingdon  hath  but  a  polTibility -to  have   it  after  the  d^i 

Elizahcthy  and  that  he  hath  it  but  as  an  occupant,  to  have  anil 

it  during  the  time  that  John  Beamond  \md  ilTue  of  the  faid  El:z 

I  utterly  denied  that  he  hath  but  a  poffibility  j  for  he  hath  ii 

right  of  his  reverfion,  if  his  confirmation  had  not  barred  hin: 

that  appears  by  Jujiins  Ccfc  {a)y  and  in  Bu/uy^  Cafe  (/>),  wh 

eftate  is  barred,  or  difcharged,    or  extinft,  as  Sir  George  B 

Cafe  (e)  terms  it,  where  he  in  reverfion  fhall  have  it  as  in  pc 

reverfion ;  and  if  he  hath  but  a  poffibility,  yet  that  pay  b 

tiansferred  by  confirmation  or  releafe  to  him  who  hath  th 

(a)  Plowd.  (i)  Cro.  £112.515.  (0   3.  Co.  50. 
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Son  of  the  land,  as  it  is  refolved  FulwootTs  Cafe  (a),  and  Lam^f^       Bakx« 
f*jC«/f  (*)•     And  as  it  is  holdcn  Corbet's  Cafe  {c),  that  there  is    •y*'^"^*^ 
I  condition,  p'rovifo,  or  any  other  title  hut  may  hy  apt  ^ords  be  ^'j^^lf 
termined  the  one  way  or  the  other,  fo  here  every  part  agreeing, 
:  eitate  tail  (hall  be  revived,  or  at  leaitwife  newly  created,  and  tho 
r  iliall  adjudge  it  according  to  their  intereft  ;  and  therefore  / 
s  of  opinion^  diat  judgment  mould  be  given  for  the  plaintiff. 

But  Jones  and  Brampston,  Chief  Juji'ice^  deferred  their  argu* 
nts  that  day,  hearing  that  the  parties  were  about  agreement :  and 
erward,  by  our  means,  they  compounded,  and  Sir  John  B^amon4 
peed  to  pay  5000I.  and  the  others  agreed  to  aflure  the  ^ftate  by  fine, 
otherwife,  &:c.  Etjic  materia  pradi^a  fopita  fuit^  and  no  judgment 
ren.  But  Jones  told  me,  that  he  was  clear  of  opinion,  that  the 
intifF  had  good  title,  and  that  the  confirmation  was  good)  an4 
ated  a  good  eftate  in  Elisuibethj  defcendiblc  to  her  heirs* 

(4)  4.  Co.  64.  (>)  10. Co.  48.  {€}  i.Cc^  83. K 
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Sir  Edward  Littleton,  Knt.  Solicitor  General 


Ca»i  I.  Cccly  again/t  Hopkins, 

To  iccofc  a  rnr^HISCarc  was  now  moved  again  by  Germ yn,  Serjeant, anj 
fjcrfon of  having  I  preflcd  to  have  judgment. — And  all  TfiE  C^urt  re* 
bewitched  ano-  M.  folvcd,  Forafniuch  as  the  Words  are,  "  bewitched  roc  and 
Iwc  *'  *^*^"  **  niy  aunt,"  and  fhe  is  found  guilty  of  malicious  fpcaking  of  them, 
TiV/c  ante,  474.  it  (hall  be  intended  and  conceived  to  be  fpoken  according  to  th 
common  fcnfc  of  bewitching  their  perfons,  and  not  of  bewitchiitf 
-illLdl.  Ab'.46.  ^i^^  ^*^^  words.   Whereupon  judgment  was  given  for  thepki^ 

C4s»  2.  Sherlock  agalnft  Chandler. 

Hilary  Term^  1 2 .  Car.  I .     Roll  6 1 8. 

rt»lrifMciM3.     p^RROR  to  reverfc  a  judgment  in  replevin.    The  error  affigncd 

Ante,  17.  i6i.  J-li  {,„  G«iMSTON  was  in  the  mif-trial  of  the  iffue,  Becaufe  the 

s.c.joncs,395.  iflue  Dcing,  Whether  lands  in  Bromley  were  held  of  the  manor  of 

».RolJ.Ab.6i2.  IP'ebhs  by  fuch  fervices,  the  venire  facias  was  awarded  ele  victnetik 

Crcjac.  8.150.  Bromley,  where  it  ought  to  htdevidnetooitht  Ttm\or^  or devidmt^ 

VoUi    %   a  ^-^  Bromley  and  of  the  manor?— »And  all  the  Court,  ahfetH 

'  '*^**'  Brampston,  held,  that  the  trial  by  the  common  law  ought  to\izib 

been  per  vicinetum  of  both  ;  and  that  fuch  a  mif-trial  bad  been 

caufe  of  reverfal,  &c. :  but  it  is  aided  by  21.  Jac.  i.  c.  13.  which 

points,  that  if  a  trial  is  to  be  of  feveral  places,  it  fhall  be  tried  fir 

vicinetum  of  any  of  the  places ;  and  it  is  well  enough. 

c^8E3*  Seaman  againjl  Bigg. 

Trinity  Term,  1 3.  Car.  I .     R9II 1009. 

Tofayofaifer.  A  CTTON  FOR  WORDS.  Whereas  the  plaintiff  was  fcrrant 
vant  who  is  in  tX  j,^  hulbandry  to  J.  S.  and  was  his  bailiff,  and  in  great  truft 
^firlTftan^d^^^  ^^'^'^  ^^*"^'  ^"^  thereby  got  his  means  and  maintenance  j  that  the 
fidcncc,that  "-b#  defendant,  to  difgrace  and  difcredit  him  with  his  mafler  and  others, 


is  ^^tionable. 

Port.  563.  .  rt      r- 

r  u  Ab  Farrer  now  moved  in  arrelt  of  judgment,  that  thcfc  words  art 

».'  Lev.  114!*^*  not  aftionable ;  for  no  aftion  lies  for  calling    one  ♦*  cozening 
|!  Com.  Dig.     •*  knave,"  or,  *•  cheating  knave.*' 

^.Tef.Rep.ixo.  **"^ 
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t  ALt  THE  CouKT,  ubfifitr  Brampston,  hcld,  That  true  it  is,  ^»amah 
ally  an  action  will  not  lie  for  calling  one  **  cozening  knave;*'  J^""^ 
/hete  the  words  are  Ipoken  of  one  who  is  a  fervant  and  ac- 
itant,  and  whofe  credit  and  maintenance  depends  upon  his 
m\  dealing,  and  he  by  fuch  difgraceful  words  is  deprived  of 
velihood  and  tneans  of  maintenance,  there  is  good  reafon  it 
d  bear  an  action,  that  be  mi^ht  have  recompence  for  lofs  of 
edit  and  means.     Wherefore  it  was  adjudged  for  the  plaintiff. 

h  and  Others,  Bail  for  Jcflferfon^  at  the  Suk  of  Gryffith.     Cah  «, 

Hilary  Ter/Hf  12.  Car.  i»     Roll  ^^g. 
ROR  oft  judgment  in  the  common  pleas,  brought  by  the  ^ff*^f*fj^ 


ail.  'I'he  writ  fuppofeth,  that  the  error  was  in  the  principal  ^^^^^  ^^  ^Jj^ 
nent ;  and  alfo  in  the  judgment  upon  tiie  fcire  facias  agaiiUt  a  c^^ini  asi'mft 
lil,  •*  et  in  retidittone  execut'i^nls  fuperindey  The  error  was  af-  the  prjndptlit 
Hn  tlie  execution  againft  the  bail,  tliat  no  capuu  was  awarded  r«umad»t*fl/» 
ft  the  principal.  ^---^ 

N£s  faid.   It  was  a  qucftion  ftirred   in  the  conunon  pleas,  Jonet,  39I, 
tlier  an  execution  might  be  in  the  common  pleas  againil  the  i.RoiUAb.jjf. 
ivhere  no  cafius  iflued  againft  die  principal  ?  ^^iJJ^  ^*^ 

>BART,  Chief  Jufllcfy  was  of  opinion,  that  it  might,  bccaufe  1  •  i»a«w<J- a99* 
cognizance  by  the  bail  in  the  common  pleas  differs  from  the  ^**?*  ^99»  '"^ 
b  of  the  bail  in  the  king's  bench  ;  for  there  the  recognizance  gWVx.'o*!* 
a  fum  certain,  that  the  principal  (hall  render  his  body.  i.  Com.  Dt^! 

t  ALL  THE  OTHER  JUSTICES  there  held,  that  it  is  all  one  in  Ld,*R»y.*28. 
>mmon  pleas  and  in  the  king's  bench,  that  a  capias  againil  i.  vviif.  269. 
rincipal  ought  to  be  taken  forth,  and  returned  iton  ejl  inventus^  Tidd,  129,130. 
wife  no  fare  faciei  ought  to  be  againft  the  bail;  for  if  the 
ipal  be  taken  by  the  capias^  or  that  he  render  himfelf  to  prifon 
the  judgment,  then  no  execution  ought  to  be  againft  the  bail. 

X  THE  Court  here  were  of  the  fame  opinion. 

len  it  was  moved,  that  this  writ  of  error  was  ill,  becaufe  the  BaU  cannot  hate 
3f  error  is  brought  by  the  bail  for  error  in  the  principal  judg-  ^''/'>''oUhtfrin. 
,  which  the  bailcannot  have. — And  thereto  the  Court  agreed,  p^J^  '56^!*'*'* 
:he  bail  cannot  affign  error  in  the  principal  judgment,  nor 
ikc  advantage  of  any  error  therein.  ^^^'  )^\  *7'- 

°  ^  x.Roll.Ab.749. 

rn  th«y  further  held,  that  if  the  writ  of  error  had  been  »•  *-«»•  ^^ 
rht  for  error  only  in  the  principal  judgment,  it  had  been  ^^slJk^So 
y  ill.— But  becaufe  the  writ  of  error  fuppofeth  error  in  the  prin-  J[  Mod.  397!*^' 
judgment,  andalfo  in  the  judgment  upon  theyr;Vf/i7r;^f  againft  6.  Mod.  304. 
ail,  as  alfo  in  reddltione  executionis  fupcrinde^  Jones  held,  that  Camb.149.16u 
Tit  of  error  will  lie  for  that  part,  and  fliaU  be  void  for  the  ''^o*"'  ^»S- 
le.    But  Berkley  and  Myself,  Brampston  ^<'/«^^/^7//,  ^^^^^^  p. 
of  opinion,  that  the  writ  was  ill,  and  fhould  abate  ir^all,  be-  2,^,. 

it  is  grounded  upon  the  firft  judgment,  and  alfo  upon  the  1.  Term  Rep* 
ncnt  in  the  fcire  facias  ;  a4id  fo  coupling  them  together,  ail  is  ^H* 

but  if  the  bail  in  their  writ  of  error  hadjcciteJ  the  firft  judg-  5-  '^•f"  ^^ 


7Q 

meat  " 
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fcwTB  md     mcnt  (a$  of  ncccffity  ihcj  muft  make  mentioti  thereof))  anAAl 

^^^  fciV*       fw^o*^^  judgment  in  the  Jcire  facias^  and  alledged error  in  dut  jod^ 

Q^^i^^^    m«nt  and  in  tlic  execution  thereof,  8cc.  it  had  bcett  well  cnougji^ 

Cahs.  Sacheverill  againjl  Porter. 

Trinity  Term,  1 1 .  Car.  i .     i?«i/  324. 

Common  ip-      'TPRESPASS  ^<»>*^  ctaufumfregit-^  et  cum  averiis  dtpafc.  He.  Upoi 
portenant  it        '■•a  fpecial  vcrdift  the  ca(e  was,  That  one 

c»ffingfra«/as      FuLK,  of  Peterborough^  and  others  wcrefeifed  ii>  fee  of  the  pi 
well  IS  by ^«-    WHE&E,  being  a  great  wafie  called  jltterhall-heatb  \  and  being 
>ri^ii«i,  though  fcifed,  2.  Hen.  4.  granted  by  deed  indented  to  the  prior  and  con^ 
fcSlTiUilL^  of  5/o«<r  (who  were  feifed  in  fee  of  three  mcffuages,  one  ho 
the  pleadings  to  ^^res  of  land,  thirty  acres  of  meadow,  and  fifty  acres  of  pailuie, 
beconve^  by   StalUngton)  common  for  him,  ^^  et  omnibus  tenentibus  Juis  in^l 
fetjfm^ni,  with-  "  LINGTOV pro  omnibus  averiis/uis  commumcabiiibus  omni  temforn 
o^iaying  by     <»  /;,  pntdi^io  vafto^   HABENDUM  the  faid  common  of  paftoitt 
"  the  faid  prior  and  convent,  et  fuccejforibus  ct  tenentibus  Jius  infif 
$.C.Jones,3i97.  *^  petuum."     The  priory  being  difTolved,  the  king  grants  thefi  ' 
x.Roil.Ah.400.  tenements,  with  all  commons  to  them  appertaining  and  thercwi 
Co  Utl^i'i^a'  c^j®y^»  ^o  Rowland  Hilt  and  his  heirs  ;  who  by  feoflFment  con^ 
X26.  b.'         '  three-and-thirtyacres,  parcel  of  thole  tenements,  raw  ^^rf/«r«/ir;, 
t.  Co.  7Q,  a.     the  defendant  \  who  therefore  juilifies  the  ufing  of  the  faid  con 
a.  Roll.  Rep.     appurtenant. 

s.Com.  Dig.         The  cyjEsTioN  was,  Whether  conmion  created  2.  Hen.  4 
417.  fo  within  time  of  memory  granted  to  the  prior  and  tenants,  &cj 

may  he  faid  common  appurtenant  to  the  faid  tenements  in  itdA 

lington  f 

Resolved,  That  it  may  ;  for  being  granted  to  him  andhb 
tenants  of  StalUngton^  it  is  common  appurtenant,  and  may  pafsby 
feoffment  as  common  appurtenant,  together  with  the  faid  tenement!. 

Secondly,  Although  but  part  of  the  land  is  conveyed,  and  not 
the  entire,  yet  it  is  common  appurtenant,  as  common  for  thcbcate 
Uva?it  et  couchant  upon  the  faid  tenements,  and  well  (hall  paTs  with 
them  by  the  words  cum  pert'mentiis  ;  and  although  it  be  common, 
created  within  time  of  memory,  it  is  common  appurtenant,  and 
may  be  well  apportioned*     l^tde  8.  Co.  78.  fVcild*s  Cafe. 

Thirdly,  Although  the  pleading  and  verdift  is,  that  feoffment 
was  of  part  of  the  faid  lands,  and  doth  not  fay  that  it  was  by  dccA 
Ante  i6i.x8x.  yet  it  is  good  enough.  Wherefore  it  was  adjudged  for  thcdefen- 
Cro.  Jac.4'11. '  dant.     Vide  36.  JJ.  3.     15.  -^i  i. 

Case  6.  Lady  Fulwood's  Cafe. 

Fide  Poj},  484.  488.  492. 

Counfdafligncd  T  K^XY\i\7^Q^\>^ Roger Fulwood\\tx iori^orit Richard B«9Xh 
onanindiament  J^  3,^^  divers  Others,  not  prifoners  but  at  large,  were  indidcdin 
Tx.iwiQx^x^  the  county  of  S«iW,  That  whereas  Sarah  Coxe  was  amaid,wl» 
ble  marriage,  to  adv'ife  (upon  points  ftated)  what  (hould  be  pleads  in  matter  of  law  5  and^  ppoopofA 
a  copy  of  the   iiuUi^ment  was  granttd. 
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id  a  portion  of  thirteen  hundred  pounds,  the  faid  Roger  FulwooJ^   Laoy  Fot- 
f  the  procurement  and  abetting  of  the  faid  Lady  Fulwood^  at  the  woodiCah. 
iriih  of  Su  Saviour*Sy  violently,  and  \yith  force,  and  againft  the 
ill  of  the  faid  Sarahy  took  and  carried  tlie  faid  Sarah  to  St,  Sa-  2.  Hawk.  P.  C 
our^Sy  and  there  married  her,  by  the  aid  and  procurement  of  tl^  3*»*  5^5- 
id  other  perfons,  againft  the  form  of  the  ftatute  in  that  cafe  pro- 
ded.     Upon  tliis  indifiment  they  being  arraigned^  pleaded  ^'noi 
guilty y^^  and  put  themfelves  upon  the  country. 
The  faid  Roger  Fulwoody  Richard  Bowetiy  and  one  yohn  Hoxton^ 
coachman,  were  indidted  in  the  county  of  Middlefex^  For  that 
ic  faid  Sarah  being  a  perfon  having  a  portion  of  thirteen  hun- 
rcd  pounds,  for  lucre  of  the  gain  of  the  faid  portion,  they  took 
trat  Newington  in  the  county  of  Aflddle/exy  againft  her  will,  and 
irried  her  to  St.  Saviour  s  in  the  county  of  Surrey y  and  there  the 
;id  Roger  Fulwood^  by  tlie  aid,  abetment,  and  procurement  of  the 
lid  Bowen  and  others,  married  the  faid  Sarah  in  the  faid  parifli  of  St. 
avicur\  in  the  county  of  Surrey,  againft  the  form  of  the  ftatute  in 
lat  cafe  provided.     The  faid  defendants  being  arraigned  upon 
lis  indiftment,  prayed  counfel  to  be  affigned  them,  to  be  advifcd 
^hat  they  (hould  plead  for  matter  in  law  ;  for  it  was  pretended, 
lat  this  taking  in  one  county  and  marrying  in  another  county  was 
JOt  triable  in  the  county  of  Surrey. 

HoLBOURN  and  Henden,  Serjeant^  were  thereupon  afligncd  of 
ounfel  with  them.  And  they  alledgcd,  that  in  the  cafe  of  one 
"iruton  it  was  refolved,  upon  a  reference  out  of  the  ftar-chambcr, 
y  all  the  J uftices,  that  the  taking  away  of  a  woman,  unlefs-  flic  be 
Harried  or  defiled,  is  not  felony  within  the  ftatute  :  and  hereupon 
he  counfel  prayed,  that  they  mighthave  acopvofthe  indiftmcnts. 
-And  it  was  allowed  by  the  Court,  that  they  mould  have  a  copy  of 
he  indifiment  in  Middiefcxy  but  not  of  the  indiftment  in  Surny, 

iir  John  Fitzherbert  againft  Sir  Edward  Fitzherbert  and     ^ase  7. 

Others. 

tyjECTIONE  FIRM^.     Upon  evidence  to  the  jury,  it  was  Tenant  for  life 
^  refolved  by  all  the  Court,  Whereas  SirJhomas  Fitzherbo  t  and  makesakafc. 
nr  John  Fitzherbert  his  brother,  being  tenants  for  life,  tlic  one  in  ^';^  ^'^^*^»  ^*  */ 
tmainder  after  the  other,  the  remainder  in  tail  to  Thcrnas  FitzLtr-  ^J^)'"c^|'/X'" 
w/,  their  nephew,  upon  purpofe  to  bar  this  intail,  the  ift  Odoher  Granger.    The 
15.  £//z.  made  a  Icafe  for  years,  with  agreement  that  the  lefftc  fliould  tenant  for  life 
nake  a  feoffment  of  this  land,  who  accordingly  the  12th  Ot7£//^tr  fcicsf-s  tothc 
nadethe  feoffment;  and  afterward,  on  the  17th  Oaober,  Sir ^ ho-  "'^'."f^' "^'JjJf,., 
»aj  Fitxhericrt  releafed  to  the  feoffee  with  warranty,  and  on  the  isa^warrarty  " 
19th  October  Sir  John  Fitzherbert  releafed  to  the  feoftec  with  waf-  commencing  in 
ranty,  and  both  thcfc  warranties  defcended  upon  Thomas  Fitzherbert  difl^cifm,  and 
in  remainder  :   Rksolved,  That  thefc  v/arrantics  were  warranties  ^^"  "ci  bind' 
commencing  by  diffcifin,   although  they  were  created  fcven  days  ^*^^^-^^*^^' 
iftcr  the  feoffment;  for  the  feoffment  was  made  by  covin  and  with 
[n  intent  and  agrecnient  precedent,  that  there  fhould  be  fuch  a  ^^'    '^*  ^^'  ^' 
coffimcnt  and  reicafcs  made  after  ;  and  they  be  all  but  as  one  a£l,  xc!  jcn^s  397. 
[rounded  upon  this  fraud  and  practice,  aiid  ihall  not  bind  him  in  5.  Co.  79. 
tmainder  {a).  Cg.vp.  701. 

(«)  Ante,  306. 

Secondlt. 


> 
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Secondly,  Tt  was  moved,   if  Thomas  aftef  this  diffeHin, 
knowing  of  the  diflciiin,  had  levied  a  fine  to  the  ftntiger,  Wl 
thatfhouid  have  barred  his  right,  and  enored  to  the  benefit  ofl 
dificifor,  according  to  2.  Co.  56.  a.  BuckUr^s  C^,  which,  ifi 
ted,  would  be  of  a  very  mifcbievous  confeqaence  > — But  herein  ■ 
Court  delivered  no  opinion.    But  Brampston  andMrii 
corxeived,  that  it  Ihould  not  enure  to  the  benefit  of  the  diifcif 
but  to  the  ufe  of  tlie  conufor  himfelf ;  for  otherwife  a  &i 
being  fecret  may  be  the  caufe  of  difinherifon  of  any  one  whoii 
tends  to  \twy  a  fine  for  his  own  benefit,  for  afiiirancc  of  hii ' 
upon  his  wife  and  children,  or  other  wife. 
3^  Con.  Dig.  361. 

Moulin  agahtft  Sir  George  Dallifon. 

npHE  queftion  was,  Whether  tlic  manor  ofSherfield  was  by  cA 
^  toin  delccndiblc  to  the  eldeft  daughter  ?  I'he  plaintiff,  topnnt 
tliis  cuftom,  Ihewcd,  tliat  it  was  parcel  of  the  manor  QiOdihm^ 
which  is  ancient  demefne^  in  which  manor  tlie  cuflom  is,  that  ho| 
are  defcendibie  to  tlie  eldeft  daughter. 

But  on  the  other  part  was  fhewn,  that  it  cannot  be  parcel  of  di 
manor  oi  OJibam^  becaufe  it  appears  by  divers  records  thatdji 
manor  of  Sherfield  was  held  of  the  king  by  grand  fcrjeanty  \  aDdai* 
though  it  was  agreed  on  both  parts  that  there  is  fuch  a  cnfti 
within  the  manor  and  vill  of  Odihamy  yet  forafniuch  as  the 
of  Sherfield  holds  by  fuch  fervice,  it  cannot  be  parcel  of  the 
of  Odiham. 

But  to  that  was  anfwered.  That  this  tenure  in  grand  ferjeai 
wa^  created  by  king  Edward  the  fecond  :  and  if  tliere  were  fuch 
ancient  cuftom,  it  cannot  be  dcftroyed  nor  altered  by  alteration  0 
the  tenure; — which  was  agreed  by  all  the  Justices.  Where* 
upon,  becaufe  divers  precedents  werelhewn  that  lands  of  thefiw- 
holders  ufcd  to  defcend  there  to  the  eldeft  daughter,  and  lands  ia 
Shar field  ufcd  to  be  recovered  by  a  writ  of  richt  dofe,  in  thecotft 
there,  it  was  left  to  the  jury  to  enquire,  Whetlier  there  weicasf 
fuch  cuftom  ? 

A  jtfror  caonoc       And  becaufe  the  jurors.  Wing  all  night,  could  not  agree,  a joitf 
be  wiihdrawn    by  confent  was  drawn  ia). 

Soept  by  con- 
ic,    (a)  Co.  Lit.  2Z7.     10.  Co.  104.    CUrth.  465.    Fofler,  t6.  39.  76.  32S. 

A  defendant  Afterwards  the  defendant  prayed  a  new  trial,  and  a  taks  bypro- 

cannoc  have  a    vifo  : — but  it  was  held  by  ALL  THF.  Court,  that  the  defendant 
new  trial  ihe     could  n#t  pray  a  tales  this  Term,  but  he  might  in  another,  &c. 

2.  RolL  Abr.  671.     1.  Hawk.  P.  C. 


ir  after  rHi«  f^- 
ttt\  dtfTctfin  the 
fcmainder-man 
kad  leTied  a  ftne 
•a  the  ftran|ery ' 
ft  would  tiave 
enured  to  tike 

Jones,  3x6. 
Co.  Lit.  49* 
Bote  (4). 
Coldlb.  1 6a. 
s.  Co.  56. 
1.  Lev.  laS. 


Casi  8. 

Theexiftenceof 
a  cufto'n  ot  ifa- 
toitib  Emflj/k, 
by  which  llie 
eldeft  daughter 
itudl  inherit,  it 
a  quefVion  of 
#aa  for  the 
jury. 

Co.  Lit.  T40.  b. 
t.  Com.  Dig. 


fame  Term. 
Stdvidt  10.  Co.  >^< 
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Caie  9* 


An  indi^lment 
on  3.  tftn,  7. 
c.i.mndchaige 
ihit  the  dcfen- 
daiit»  took  and 
carried  away  the 
5.  $t.  Tr.  468. 


Lady  Fulwood's  Cafe. 

Jnte^  Page /^%2.    Pofi.  ^%%.^^i.  ' 

T^HE  precedents  of  the  court  were  fearchcd,  and  one  oft 
•^  was  found  in  Eiiftcr  Term^  31.  Hen.  8.  Roll  14.  amongthc 
pleas  of  the  crown,  where  Henry  Sturges  and  Philip  Stur^es  wert 
indifted  for  the  taking  of  one  jignes  Hob/on  againft  her  will,ifto 
woman  with  intention  to  marry  ar  defile  her«  Sei  viJt  poft.— i.  Hale,  i^ 
Hob.  iSa,    Pali";  12.     3.  iMft.  is.    Stfm.  118. 
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'ta  the  daughter  and  heir  ofjohn  Hobfon^  who  was  fcifed  of  lahds   ^adt  Ftri- 
rthc  value  of  twertty  pounds  a-year :  and  they  pleaded  to  the  in-   w«>»>Cais. 
Mbhehty  that  they  ou^t  not  to  anfwcr,  becaufe  it  is  not  allcdged 
IL  the  fiud  indiftitielhty  •*  qkhd cepdtunt cd memionim  maritayidl  fra^ 
\Skttm,  hQtinrzii  vel  ad  froftituendam,  £s^r. ;"  and  they  were  dil- 

Another  record  was  (hewn  in  HilafyTerrAy  j;  £3^4.  Phil.  6f  Maiy^  An  ind^^fn-nt 
?*ff  10.  where  Roger  Thompfon  and  Peter  Rewley  were  indidcd,  For  on  3.  //.«.  /. 
lat  they  fclonioufly  did  tak»Afargaret  Burton  and  Alargery  Burton^  ^'  i.muft  ftat« 
blighters  and  coheirs  of  one  Roger  Burton  deceafed,  and  againft  i^^^^"f{"jf. 
icir  wills,  &c.    And  they  pleaded,  they  ought  riot  to'  anfwcr  to  jng"  and  aiiedge 
\t  faid  indi&nieTit,  pro  €%  quid  noH  affdret' in  quo  he 0  nee  quomodo-thAtiht  \vomzn 
icy  took  the  faid  daughters ;  and  beCaule  it  Was  not  alledgcd  in  the  *v«*  married  or 
nd  incfiftmctit  that  the  faid  Ro^  ot  Peter  married  or  defiled  the  **^**^- 
^-A6^g€Hrei  o^Ahrg&f, — -Ih  Mtfs  jans  j^ur.  Hob.  i8t. 

Not^,  That  Lord  Hoba-rt  fets  down  («)»  that  one  Brutoti  knXnAiam^t 
lAtbiCrd-  hi*  bill-  in  the  ftai^-dhamber  againft  Edmund  Moriee  for  «"  3-  ^'^--  7* 
3lHling<aMra7his  diraghtct,  h#  being  feifed  of  lands  and  having  *^-^|^'"JJ^- 
l9<Mii<'r^thcf  valutf  of  five  thoufand  pounds,  and  (he  was  not  his  heir,  {hgj>he  woSa' 
ft  lie  bad^a-lbn':  and-fhc^^as  enticed  aWay  by  friendfhip,  and  then*  taken  away  had' 
if  force  caktied  inttt  Suj/JMty  and"  there  married  ;  and,  Whctbei^  land  or  gbodi, 
Ktiwere  ^thin  the  ftatutfc  of  3.  Hen.  7.  c.  2.  ?  was  referred  to  the  or^nsh^r^p^ 
NW'Ghief  Jufti<ii»  and  to- have  the  opinion  of  the  other  Jufliccs.  ^S.cUuft! 
bbftlikfy  all  upon  perofal  of  the  ftatute  and  view  of  precedent^  by  makinf  the 
Ifftlvtd^  tbat-it  was  not  within  thefiatute:  for  although  they  held,  otfencc  to  betbf^ 
tetteptttybeingfirft  taken  away  with  her  own  confent,  and^*'^*'™*^^  •*•<>- 
*»  byfolte  carried  into  Suffolk  [from  which  time  the  forcible  [J'/r^/uiTwri 
ttSffgf  b^an)j  Was  forcible  taMng  away  within  the  intent  of  tliis  ref»I][  to^tS  ^ 
B-;  and  although  the  w6rd3  in  the  purview*  feem  to  be  general^  preamble. 
rittto^ditehd'to  iiU  women  unlawfully  taken  againft  their  wills  ;      ^^^  ^^^ 
pMf  Colifidering  that  the  preamble  of  the  ftatiite  cannot  be  con-  \[  Haie,  660. 
dtSvbd-tb^be^  iiflei  but  jtiuft  be  intended  to  reftrain  the  purview  ta  7.  Mod*.  701, 
iMr-piwtieiikil:  cafes  in  the  preamble  mentioned,  that  is  to  fay,  that  Hob.  iSz. 
diey  fliall  be  maids,  widows,  or  wives,  having  their  fubftancc  in  '•  ^^^'  "5« 
bmdsor  goods,  or  otherwife  heirs  apparent,  that  the  motive  ^^  j*^!co^\^, 
here,  and  the-endto  be  married  or  denied  ;  and  the  purview,  that  100.  no. 
what  perfon  or  perfons  fhould  ftcal  away  a  woman /o  againft  her  x.  Hawk.  P.O. 
Will  unlawfully,  Sic.  it  was  conceived,  that  this  word  •*/o"  did  '7i. 
imp!^  and*  bind  uj^  the  preamble  to  the  purview,  otherwife  the  ^'gac^^^l*^^', 
vwU/^were  idk  and-might  have  been  fpared,  if  it  did  not  declare  ^'      *     '*^^" 
AbmotWes  and  the  ends  of  the  adion,  which  in  this  cafe  are  lucre 
tlrflux'urioufnefa.  Precedents-were ihewn  in  Eq/Ier  Terniii^iHen,  7. 
uiindiAment  aaiinft'/^r/orrfarid'Others-i  and  in  Hilary  Term,  :?, 
it  ^  Phil,  li  Mary^  againft  Polley,  wherein  no  mention  is  ma^e 
ttatthey'wcre  entitled  to  lands"  or  §oods,  or  that  they  were  heirs 
f^pirent';  but  there  were  fcveti*or  cigbt  precedents  (hewn  wherein" 
itwisatientionedr 

{«)'«Hobtrt,  ifji. 

TRa  cAipv  I  i  *  ifl^d 
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To  take  a  fio-  And  in  Lord  Anderson's  Reports,  in  Hi/sry  Ttrm  i6.  J 
^a  'umeftthc  *^'^^'^^  agreed  by  ibc  Jiiftices,  that  if  a  woraan.be  taken  againfl 
bT  aifrerward  *  ^''^  ^."^  enforced  to  contraft  licrfelf  in  marriage,  yet  is  not  i 
married  or  d«.  ^^cd,  it  is  no  fclonv  ;  but  if  (he. be  married  or  defiled,  it  is  fel< 
likJ,  it  not  ft.  and  tiicrc  it  was  faid,  ihat  if  tlie  taking  of  fiich  a  woman,  anc 
lony.  marrying  ordciilingbe  in  feveral  counties,  it  is  felony' compoui 

Hob.  18?,  183.  of  all  the  tl)ree  parts;  as  ftrokc  and  death  arc  but  one  ma 
\:  'hm  c  -^^Muumtojica,  ;^jr 488.492. 

Caii  10.  Sydnam  and  Parr's  Caft. 

JdichaeJmas  Term,  12.  Car.  i.     Rtll       .•^Surr^. 

If  a  perfon/kc/  oYDN  AM  and  PARR  were  brought  to  the  bar  by  habeas  cm 

lit  it  ^forcibr  wherein  was  returned,  That  they  were  committed  to  gaol  b) 

InddttMn  it      R^ff^t  jullicc  of  peace  of  the  faid  county,  by  force  of  the  ftatu 

from  a  perfofi     15.  Rich  2.  c.  2.  upon  Complaint  ofone  J.  S,  that  he  claimedc 

cUiming  right  of  mon  in  a  meadow  of  the  faid  Sydnam'Sy  called  Monk'^sMeaJew^ 

common  there-  ^^^^  ^jj^  jj^j  J  SjdMim  and  Purr  entered  into  the  faid  meadow, 

becomii^tt^  '^^P^  **""  ^^^  ^^^^  ^^^  common  with  force  and  arms:  when 

by  a  juOicc  on    he  was  pravcd  to  view  the  force,  and  tliat  he  came  thither,  and  f( 

view,  hy  virtue  them  holding  the  faid  meadow  with  force;  whereupon  be  by  v: 

of  15.  Riek.  2.   Qfihc  faid  ftatutc  committed  tliem  to  gaol. — Upon  the  motio 

\^^^^^'  GaiMSTON,  and  reading  die  return,  aIl  the  Court  (Bra 

Ante,  101.        9TON  being  abfent)  held,  this  commitment  was  not  warrantc 

'  that  flatute:  for  although  on«  may  be  diflcifed  of  a  rent  or  com 

Crompi  ^  o.  b    '^X  ^^'*^^»  which  is  enquirable  in  aifizes,  and  punifliablc  if  i 

Dyer,  14  J.^  '   found,  yet  one  may  not  be  indiAed  or  committed  for  enterinj 

I.  Hawk.  1*.  c.  own  land  with  force,  or  holding  his  own  land  with  force,  ag 

175.  «8i.         a  commoner;  for  it  ought  to  be  ubi ^agrffflis  moh  datur  per  U 

3.  Com.  Dig.     ^^^  Qj^p  jj^  j^jg  Q^,^  jjjjj  j^^jjy  enter  lawfully,  and  may  detain 

a.ttra,744.      forcc  againft  any  who  pretend  to  have  common  there,  heb 

allowed  to  be  owner  of  the  foil :  and  this  ftatutc  is  not  to  h 

tended  againft  any  but  him  who  enters  unlawfully,  and  oufts ; 

titer  of  his  lawful  polfeflion  :  wherefore  the  caufe  of  commit 

and  detaining  them  in  prifon  was  held  unlawful,  and  the  prifc 

were  difchargcd. 

^^•«  «;•  Bower  and  his  Wife  againft  Cooper. 

PrccidcnJo  A  CTION  ON  THE  CASE  in  London  for  thefc  words  fp< 

SufrftUJovfd  '^f  the  wife,  **  Thou  art  an  whore,  and  a  twopenny  whoi 

^ft^t^'"'^"'      Uj^on  an  halea;  corpus  tliis  caufc  being  renv>ved,  /figneda 
lor  caiUng  a****    ctdcndoj  bccaufe  /  Was  informed  it  is  good  caufe  of  a Aion  in  L 
woman  ««  k      by  the  cuftom  ;  for  they  ought  to  punilh  fuch  perfons  there 
«•  wNOftK.**       carting  and  whipping,  and  that  it  lies  not  in  this  court. 
Ante,  3sb^ 

i.Roli.Ab.550.  PiiESANT  now  moved  to  have  z  fupnfedeas^  and  the  caud 
t.RpIi.  Ab.  6;.  moved  ;  for  he  faid,  it  was  againil  law  to  fuffcr  fuch  adions  t 
profecuted  in  Londufi  upon  pretence  of  a  cuflom,  where  they 
not  maintainable  in  the  futcrior  courts ;  and  that  for  calling 
<•  whore,"  or  "  adulterer,'^  and  the  like,  an  a£lion  lies  not  at 
common  law.  Vidt  Regiflrry  54,  4.  Co.  Murford*s  Cafe^  when 
tiiej^  words  it  was  held  an  aAion  Ifes  not. 

STi 
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Stone  prayady  that  no  fuperfedeas  might  be  granted ;  for  he  faid,  Bowti  and  fut 
a  aftion  lies  in  London  for  thefe  words  by  the  cuftom,  becaufe  an       ^l^\ 
Aore  there  is  to  fuffer  corporal  puniihment)  viz.  carting  and     clTtC 


trtjr  conceives  himfeif  grieved,  he  may  have  a  writ  of  error ;  and  Cartii.  75.111. 
nainft law,  may  reverfe  it:  and  he  cited  a  cafe  in  Trinity  Term^  u  Odqi.  Dig. 
Car.  I.  where  fuch  a  caufe  being  removed  by  habeas  corpus^  a  ^ 
octJUndo  was  awarded  in  this  court  upon  debate.  of"scaamon  t/ 

And  fo  ALL  THE  Court  held  here,  except  B&RKLfiYi  who  con*  ^j^ts  ilo 
ivedy  that  zfuperfedeas  ought  to  be  granted.  ^g,.  Jl^^  ' 

Stoke  alledged,  that  by  the  ftatute  of  21.  Jac.  i*  c.  23.  after  a  Afuf^fidimi 
wctdendo  is  granted,  no  fuperfedeas  ought  to   be  awarded. — But  ^^f  »!^  ^^ 
a£  WHOLE  Court  was  againft  him  in  that  point ;  for  when  a  '^^^J* 
wcidendo  unduly  vel  imprcvidi  emanavit^  the  ufe  is  to  grant  a 
ftrfedeasM 

-Bothere  it  was  conceived  by  Jones,  Brampstok,  and  Myself, 
lit  the  procedendo  was  well  awarded  s  therefore  We  denied  to  grant 
ftferjiaeas. 


Kinnion  againj  Davies.  Cau  tu 

Trinity  Term,  12.  Car.  i.  Roll  1096. 

!?R]lORof  a  judgment  in  the  common  pleas  in  an  adion  on  the  Anaateaoaiht 
^  cafe>  Pot  that  the  defendant  a  certain  dog  ad  mordendum  ove$  "*»  ^^  ^^^ 
\rfmium  at  HiHuo^fcienter  retinuit  et  cujlodivit ;  which  faid  dog  JSl^ttfcTwJblt* 
Kb  a  day  and  place  one  hundred  fheep  of  the  plaintiff's  then  and  ISL^^  ftc.  mull 
bm  found  tamgraviter  momordit^  that  twenty  of  them  died  of  the  tvcrthac  ttM 
Ddbidllg,  and  the  otherl  were  much  hurt.  Judgment  being  P*^y^"^^* 
^  there  by  default,  JJJJT^ «* *^» 

'  OaiMsTon  ailigned  for  error,  That  the  declaration  was  not  good ;  ^^  *9^ 
bthe  doth  not  (hew,  according  to  the  ufual  courfe,  *•  quid /dent     -  ..    ^ 
J  emum  pnodi^um  ad  mordendum  oves  confuetum  fcienter  retinuit  ;**  p-^  ^,     *  ** 
i^it  may  be  that  he  knowingly  kept  the  dog,  and  yet  knew  that  4.  Co.  it.  h. 
Ift  WIS  ufed  to  worry  iheep  ;  which  is  the  main  point  of  the  Mob.  t^. 

AioA.  Cfo.Jic4J. 

AtX  THE  Court,  ahfente  Brampstok,  upon  reading  the  deda-  *-««^  "9. 
Mion,  held,  that  it  was  not  good.  Whereupon  rule  was  given,  that  \J^q  ^  ^*' 
Aejq4gment  fhould  be  reverfed,  unlefs,  &c.  Siik.  661. 

Scrsngt,  1264.    Ld.  Raym.  €ot«     s.  Coin»  9ig«  sot.    3.  BL  Own.  t|t« 


I  i  2  T^ 
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Caii  ij.  The  Cale  of  Fulwood* 

Aku^  Ppge  482.  484.  P^fi.  492. 

o»;inJr.d:if»-  1)  OGER  PCLWOOD,  Richard  Bowen,  and  Lady  Fsl* 
m?nfroif.»rcib!f  XV  ^vooi)  wcrc  iiidiclcd  by  a  jun*  oi  Surry \  wherein  was  bf 
o^  excufe  that  P^^^*^'  ^^*^^  ***<^  *^'^  -R^^J^  fulwosd^  Ricbofd  £swen^  Lady  FMtvti/i 
t-^c  tvcitan  M  And  others,  upon  the  twenty -third  of  Amgmft^  in  the  nmdi  yevef 
llrft  confctutd,  ChmUs  the  firll,  zx^Buthwarky  in  the  county  of  5j0t>  viiUnUrdfr^ 
iriheafcenft-ards  /.^/^j  affaultcd  one  AartfA  C«*/,  and  her  tlicrc  took  awav  by  m 

U^olln^ix    *"^  =»8^".^^  '^^^  ^'*"  '  ^"^  *^  '"^^^  ^^J^*"  A/a-Mi,  the  23daf  A." 

btr  ^]]i^      P'J^  the  lame  year  at  Souihivark^  married  hen  the.  laid  &r^  Cu^ 

by  the  abetment  and  procurement  of  the  fa^d,  B^yn  and  l^ 

Upon  this  indic>ment,  being  arraigned,  they  pleaded  ;;:.* /a;>f ; 
ar^d  J:i  '.v  by  a  iurv  of  the  county  ot"  5jn-rj  thcv  were  tried;  vA 
upf/ti  vvi.'ciice  it  ?.ppc£.red,  t!:at  the  faid  S^rab  \xing  an  orpbav 
ai.d  i.-vmg  thirteen  hiinpred  pounds  tor  lier  portion,  wasbyfcic!^ 
wirii  Iv/orcs  cr2An.  at  Jjlii:9t^n^  in  tlie  cQunrv  oi  MtddUftx^tAxA 
a'A::y  seai:::t  l.cr  wiii  by  "the  laid  R^er  fulwcod  and  Kichml^ 
E^-j.\r,  ui  ( i^a!  oj'tLe  clock  at  night,  and  put  into  a.  coach  with  tke 
laid  R:^cr  £  j'zLc^  aj;d  hioright  to  the  Strattd-hridgc^  and  £ntf| 
I Ii. :i-j  csrric J h\  war jr  to  r!;e  Bl/hop  cf  TVinchcji'n\  houfc ;  aadiht 
rcxt  ilay,  bc'ng  the  23d  oi Au^ujU  upon  pretence  of  fhewing  hcrtta 
h  /ufe,  broug];t  into  the  chapcL  and,  being  there  much  in  feir'n 
Ihc  prcter.deu  aiju  gave  \\\  evidence  \d)  ),  was  married  to  tliefai4 
R^^gt,  FuliLcid,  in  the  prclcnce.of  the  faid  Lady  FulzLcod  bis  mo- 
ther, r^nd  of  the  faid  R'uhard  BiULtn^i  djv^rs  others. 

The  defendant  Rr^n  /V/Za'^^i  brought  di^xrs  witneflcs^to  pcsvi^ 
fhe  was  wiih'ng  to  marry  him  ;  and  that  Ibe  being  aikedthe  opc|<. 
tion  before  by  him.  Whether  (he  werewiUing  tomairy  himran- 
fwcrcd,  That'lhc  wa>  \vi!l:rjg,  and  appointed  a  taylor  tomakehcf^ 
a  gown,  acd  \v:i3  found  in  bed  with  him  ;  but  flic  pretended  it  wjl, 
by  rc.v/ov.  of  hi-^  ilircars,  and  when  fhe  was  iii  fuch  iearaslhc  )uxfx 
not  wLatlhr  did.;.   . 

ffi  i*f£':i«%  HoT.pr.Rv.  who  c.vj.  iiTigiied  ofcounicl  for  tlie.prifoners,  hPf- 
C-.  .1  irH^iARKiit  upcnn:oved,t!:atfc:i:h-iUc'.:  as  thctorce  \va3  in  AliddlcJex^zvA^a^ 
inf  a  wc-^i**  :n  -crc--  i5  prcvi^d  :n  S: » • ' ,  trc  \Mz\  ough:  net  tp  end  them  guiltr m, 

CKC3cnl?afki    5:." -.  —  Hut    AIL    Ti:  V  Cv.>t  Rx/ii/^W/ PERKXZi',    delivered    tS^li 

irr-nrrs  Ktr :n  oT^inic::?    '  ..:■•:.  O.zt  M  the  jurv  fouuH  that  (he  was  taken  wdL- 
•-.-/*-, rruvb-  jv.^^  jj^  J/ r.-iV vr.   and  carried  in  a  coach  unto  Strcrd'trid^t.vJL 
«>«  «»nL     ^'<^-t:-  ^y  t--ri'-  '."to  iji--;.,  it  IS  acenrnmmg  iorce,  and  a  tordbfc 
1^^^  ^^.    '*     capticuini'^r/T,  andaa  oSsitce  withintLc.iiaU'tc. 
i.Ha^R.  ?.  C.   1 71. 

Mi-tIt?  ty  Hv':."oxy,   Os^k -.*,  then  ari^iged^  that  it  was  not  a  marrjugej 

a.  ..»r,ar.-i--  %^r  luitT-^'T.zirtl  urcri  hcr  o.ith  in  her  examination,  and  nowttw 
r-r*^:  orte  t^  ^.,  :-..;>,.  \; ;;..;.  ::?:w:.atihec:d.— But  all  tkeL'ourt  hdd, 
'''  r*7'  'l*^' "'  '"^l" --g-*  *'-^^  rr.*^*.:t  aroi.i  the  marftagc,  that  it  is  fucb  a  maiiiqc 
I  R.-T-AK  wj.  '^  ■•  -"•  *^"<^^»C6  w  i:hia  the  x\an:te. 

Dj«,   A^      it    fi.r.      I.  Cat.,  ric.  :+5.     s.  Bic  Ab.  159* 

(--^  :.   MiV,  65:.      a.  St.   Tr.   xff.      j.Bic.  Ab.  jr-.j^S.  s.Hswk.P.C.M 
4.  Bi.  Cc-r..  :;si.     3.  K«=r.  15:.     l.Vtr.:.  (4;    Rcll.    Ab.    540.       Co.   Li».  Jj- 

«9).     X.  B^-:.  424.      I&.H.  Sft.S6<.      i.Cowai.     KciZw.  51.  DfCTyij.  SklH 

to 
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But  for  Lady  FulwooJ^  bccaufc  It  appears  not  (he  was  party  to  in  **  Aeaiingan 
1^  fotcible  ndLing,  or  confcnting  thereto,  it  was  not  an  offence  **  *»««c(«,»'  |iri. 
I  her  within  the  llatutc  :  the  jury  Uicrcfore  found  Ro^er  Fulwcod  ]-^^^^^^!^'' 
id  Am;^/ guilty,  and  Lady  Fulwood  not  guilty.  wiihin  the  %it^ 

u.ilefs  they  are  alfo  parties  to  the  foice. 

•HousonK,- bcing.ailfgned  of  counfcl  asaforcfaid  for  matters  in/An  indie merfi 
wwfifig  opun  the  evidence,  or  othcrwilc,  after  verdift,  moved  **"  3-  f^**-  7-; 
b-arfV;ft  of  judgment,  that  the  indiftmcnt  was  not  good  :  First,  aijc!»c"tlwr"rti« 
(xaafeit  is  not  exprelfed  in  the  indiAment  that  the  taking  was  taking  was  w^ti 
!  hitentlonc^  that  the  faid  Roger  Fuhvood  would  marry  or  defile  the  inicnt;*h  \o 
id  Sarah  ;  which  is  the  exception  in  31.  Hen.  8.  c,      .  for  which  ^-^y  ^  <^*fi'^- 
lat  indiftmcnt  was  difcharged.  ^"'*'  ^^^' 

t   Hawk  P  C 

Secondly,  That  whereas  divers  were  indiftcd,  the  indiftmcnt  ,^,^ 
as  ccpity  whereas  it  ought  to  have  been  cepcrunu 

But.ALL  THE  Court,  ahfente  Berkley,  rcfolvcd,  that  this  was  Faife  Latin  win 
o|an)r  caufe  of  exception ;  for  in  regard  it  appears  apparently  by  pot  vitiate  an 
be  indiftment  that  they  took  her,  et  abduxerunt  {a)  for  lucre,  and  '"**»^*'"*"'* 
It  fame  day  married  her  the  faid  Sarahs  that  Ihews  the  caption  to 
e  with  an  intent  to  marry  her;  alfo  there  arc  no  fuch  words  in  the  i* '^    ^,";  J? 
itutc  ea  tntenUcne^  the  oitcnce  bemg  by  rcaion  of  the  caption  »« tiuxcrHm$r 
i;ainft  her  will.  See  z.  Hawk. 

p.  C.  33S.     2.  Ld.  R-y.  1198. 

And /delivered  my  opinion  to  be,  that  if  one  takes  fuch  a  ward  ^«.  if  anin- 
ffcibly  and  againll  her  will  with  an  intention  to  marry  her,  it  is  <;»^ment  wiu 
lonvj  although  marriage  or  defiling  doth  not  follow  thereupon.  J.'*  °"o^r7^*jJ,' 
at  Jones  faid,  that  it  hath  been  refolved,  and  was  fo  reported  by  uking^anhctrtff, 
^tjhn  (^),  that  forcible  taking  away  againft  her  will,  it  marriage  uoisfs  eiciier 
r  defilement  did  not  cnfuc,  was  no  felony.     Br  ami'ston  doubted  marriage  or  de* 

itrfeoF.  ^^*"«  cnfucs. 

3.  Inft.  61.     3.  Keb.  193.      i.Vcnl.  243.    i.Hawk.  p,  c.  ij%» 
{})  Dalifoof  It. 

Wilner  againft  Hold.  Cxir  14. 

k  GTION  FOR  THESE  WORDS:  *'  Thou  art  a  rogue  and  /?.jf.,andr^/r^/ 
*•  **  a  rafcal,  and  haft  killed  thy  wife,"  quandam  Elizabetham  »«  words  of 
uperuxorem  le  plain tif  itinuendo.     After  not  guilty  pleaded,  and  j!*^'' Z*"^  "^^  <*' 
)und  for  the  plaintill^  and  damages  Uvcnty  marks,  fcandai. 

Atjcins  and  Trevor  moved  in  arrcft  of  judgment,  that  no 
Won  lies  for  thefc  words;  for  the  words  of  "rogue"  and^'rafcal'" 
K  but  words  of  heat,  for  which  no  aftion  lies  ;  and  thereto  the 
'hole  Court  agreed. 

Secondly,  It  lies  not  for  the  words,  "Thou  haft  killed  thy  AnaiiionKet. 
'wife/'  becaufe  it  is  not  fhcwn  that  his  wife  is  dead,  nor  how  fhc  ^^"J"**/'**"' 
^  killed,  nor  that  flic  was  violently  killed  or  murdered.:  and  aK  ulgVctwr^'^f 
loufi^  the  declaration  is  nup'er  his  wife,  yet  that  doth  not  prove  murder  1  and  it 
iat  bis  wife  was  dead  ;  for  it  may  be  they  were  divorced.  Aaii  be  iotcnd. 

Sid  nfn  allocatur-,  for  ^hen  it  is  faid  nuper  his  wife,  it  (hall  be  in-  ^^^'*JJ^J*][^'' 
:nded  flic  is  dead,  and  not  have  fuch  foreign  conftruftion  that  Ihe  party'wajdead, 
39  divorced.     And  the  Court  further  held,  that  the  words. 

Thou  hafft  killed  thy  wife,"  fhal!  be  intended  according  to  the  Vdt.  n. 
foal  fpcaking,  that  he  killed  lier  voluntarily ,  and  whatfoever  way  *'  ^^'^  «•  ^ 

!  killed  her,  the  words  are  very  fcandalous.  Wherefore  it  was  Cro.  Eii«.*ri7, 
judged,  that  the  aftion  lies.  569. 813. 

KqIL  Abr*  77,  I.  Vent,  117. 149.1.  BI.Rep.  960|aad  fee  thecafe  of  ^eake  v.  Oldham,  Cowp.  276^ 

1  i  3  Knivetba 
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Ca»»^s-  Knivecon  agalnji  Latb^m. 

PaymcDt,  «/«rr  r\EBT  by  Daniel  Xmveton^  Fraruis  ICmiV€t$Hy  and  fyilSam  Knkii 
/$rftiUir*,ot  c]i8  J-/  exccutors  of  7dA«  Knivitofiy  upon  an  obligation  made  to  d 
ttft^  coltT  ^^^*^®^  of  one  hundred  pounds  the  9.  Cmr.  i.  upon  condittott  to| 
dof'opofia  '  $fcy-two  pounds. 

bond  CO  an  in-  The  defendant  demands  9y€r  of  the  condition ;  which  bein^4 
*■"*  "i^^^^lIS  ^''^^  ^^  pleads,  That  he  paid  the  fifrr-two  pounds  to  Fta 
Imontofthrc*  Knlvefn^  one  of  the  executors,  in  fatisfiiftion  of  the  faid  debt,; 
cxMutorsof  Che  til  juterefls  and  damages  for  it ;  and  thereupon  the  laid  Frami 
0Ui(ec^  cannoc  leafed  to  him  the  faid  obligation; 

^he&^xQ^      The  plaintiff  replies.  That  the  faid  Francis  Kuvfton  was  wit 
aaioD  of  debt,   age  at  the  time  of  the  releafe,  viz.  of  tlie  age  of  eighteen  yean. 
byiU  tfw  €xe-       j^j^  defendant  upon  this  demurred, 
penalty.  Al£8TR£»  fot  the  defendant^  now  (hewed  the  caufe  of  demunc 

Ssdfimr*.  r$tli  be*  Becaufe  be  doth  not  deny  the  payment  of  the  principal,  inta 
4. 9  5.  An.  and  damages  :  and  altlioueh  the  bond  was  forfeited  ri^mnjurisj 
^'  '^*  acceptance  is  good  caufe  o?  his  making  the  releafe,  and  he  is  no 

Jqik*i  400*  take  advanuge  of  the  forfeiture  of  tlie  bond ;  and  although  h 
s^aoilrAb.^io.  ^j^  infant,  yet  being  above  the  age  of  feventeen  years,  who  i 
CoTIitp  w. «.  ^^^  upon  him  to  Ix  executor,  his  releafe  as  executor  is  good, 
Cro.EUi.  719^  *  Ihall  bmd  him  and  his  co-executors. 

^*L^  ^^ts  RoLLE,^r  the  plaintiff,  argued,  that  this  releafe,  being  by  an 

\  §J?r.  \oit*  ^*'^^»  **  ^^'^ »  '"^^  *^  Dond  being  forfeited,  the  entire  hunt 
f!  Bar.  K.  b!  pounds  is  due,  and  acceptance  of  part  of  a  fum,  vi%.  fifty- 
1S3.  ^  pounds,  cannot  be  taken  as  fatisfadion  ;  and  this  releafe  flull 
I. .Com.  Dtg.  prejudice  him,  being  an  infant,  foi^  he  hath  lofs  thereby,  and. 
X.  Ab.  37S.  ^^^^'  ^^*  dcvaftavit. 

s-Tcrm^ep,  JoNEs  and  Berkley,  Juft!cesy  were  of  opinion,  that  are! 
3»8.  |>y  an  infant,  although  he  be  executor,  without  receipt  of  the 

tire  debt,  is  not  good,  nor  (hall  bind  him ;  for  although  it  is  ag; 

confcience  that  he  fhould  take  the  forfeiture  of  the  bon^i  y< 

may  if  he  will. 

Berkley,  Jujlice^  held,  that  this  giving  -a  difcharge  oi 

entire  bond  fhall  be  a  devajlav'it,  by  which  the  infant  being  t< 

ceive  prejudice,  that  deed  fliall  not  bind  him. 

But  /held,  that  forafmuch  as  he  did  it  only  as  executor, 
according  to  good  confcience,  and  none  denies  out  that  there 
payment  made  of  the  principal  debt,  there  is  good  caufe  this  re 
ihould  bind  him;  and  that  it  fhould  not  be  a  dtvafravlt^  be< 
he  did  that  which  he  was  compellable  to  do  in  a  court  of  confek 
jj.  Co.  27.  h,  Ruffil'sCafe.  iL  Hen.  6.  «  Releafe,''  45.  21.  Ei 
ft.  29. 

And  afterwards,  this  Term,  being  again  moved  by  Rolle,/! 
flaint'tjf,  Brampston,  Juftice^  agreed  with  Jokes  and  Bsait: 
that  till*  releafe  by  an  infant  fliall  not  bar,  b^caufe  the  infant  I 
executor,  by  courfc  of  law  is  to  have  the  benefit  of  the  forfc 
of  the  bond,  and  the  entire  fum  in  the  bond  is  a  debt  di 
the  executor ;  and  when  the  infant,  being  but  one  of  the 
cutors,  takes  part  of  the  money  only  (although  it  be  all  m 
vg?i%  due  in   confcience),  yet  tliis  releafe    ihall  not  Iw  1 
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''  "but  if  h»  will  take  all  the  money,  and  make  a  releafe,  then  it  is     Kkivitoh 
L|pood;  and  if  the  dcfcudaiit  would  have  remedy,  he*is  to  have  it  in       '*Z^*rfi 
^S  court  of  equity  (a)^  and  cannot  plead  this  releafe  in  bar  at  the 
^fioinmon  lavr.     Whereupon  rule  was  given,  that  judgment  (hould  (*)  siKwr.Cif. 
Rbe  entered  for  the  plaintiff,  unlefs  other  caulc  were  fhewn  upon  ^*''* '5-       -^ 

I  the  SKrryi^r  following.  J?.' all. 
K  •   This  cafe  was  afterwards  moved  at  the  table  in  Sefjiant*s  Inuy  Saik.  15^, 
mFlnt-Jlreet.  »•  J^«^  n»- 

^'     Damfort,  Chief  Barm^  and  Denham,  Baron^  agreed,  that  i.  vera.  50^ 
r-  €lii$  releafe,  without  payment  of  the  entire  fum  contained  in  the  »99» 

II  bond,  it  being  forfeited,  was  not  any  bar  to  tlie  infant. 

■      ~  .« 

L         But  Brampstok,  Chief  JuJIice^  and  Damport,  Chief  Baron^ 

rrted,  that  fuch  releafe  by  an  executor  of  full  age,  upon  receipt 
f  the  principal  money  and  the  intereft,  (hall  be  01  Jy  ajfets  for  tlie 
ntereft  and  money  received,  and  (hall  not  be  a  devajlavit  for  the  (4)ofr.Ex,»it. 
lidtie,  becaufe  he  did  that  which  in  good  confcience  he  ought  to  f .  saund.  309! 
>(*).  ».  Lev.  1^9. 

3.  Pccre  Wmi.  3R1.    1.  Com.  Dij,  2^55. 

(«)  Bot  new,  by  4.  and  5.  Ann.  c.  i6.  he  pleaded  in  bar ;  or  after  a£!inn  broufht 
■ycient  of  principal,  intcreit,  and  cods,  (and  bail  put  in,  6.  Mod.  11.)  they  may 
t  «n/  time  before  the  adUon  hrou{ht,  may    be  paid  into  court  and  proceedinss  ftaycd. 


The  King  agalnft  Rooks.  Cah  i^. 

!CrRE  FACIAS  bcin^  fued  in  chancery  againft  Thomas  Rooks,  Aftin/acimt 
'  to  fhew  caufc  whcrctore  his  patent  of  the  office  of  Searcher  of  ^^  "'cpcai  the 
%^  port  of  Sandwuh^t  cum  membrisy  granted  to  him  for  life,  Ihouid  P*'^"^  °^  ■ 
^ot  DC  feifed  as  forfeited,  becaufe  bv  inauifition  upon  a  commillion  ^^\^  p^^t 

ftuedout  of  the  chancery  it  was  found,  that  divers  mifdemcanors  attendance. 
f*eft  committed  by  him,  to  the  great  prejudice  of  the  king,  and  ^^  j^^ 
ferfeiture  of  his  office  ;   upon  this  the  defendant  appeared  there,       *      '    ^  * 
.  and  traverfed  the  points  found  in  the  inquifition  ;  and  thereupon 
'twenty -fix  iffues  were  joined  upon  fo  many  feveral  points  found 
•  5n  the  office,  fome  of  them  being  triable  in  Kent^  others  by  a  jury 
^  ATiddUfex,     Upon  this,  the  record  being  delivered  by  the  lord- 
^J[eeper  with  his  own  hands,  evidence  was  given  at  the  bar  to  a 
iXat$i/h  jury  upon  feventeen  of  thefe  ifTuef. 

One  of  them  was  merely  for  his  abfence  from  executing  his  The  voluntary 
%(Bce  from  the  tenth  ofjune,  10,  Car.  i.  to  the  twelfth  oFjugu/l  ^^^^^<^^  ^^  ^ 
.  following.     To  this  the  defendant  pleaded,  tfcat  he  was  fick  all  ^^J^"^]^^' 
the  faid  time ;  and  ifTue  being  joined  thereupon,  he  failed  in  proof  il^a"fbrfciturc 

^  thereof.     The  proof  on  the  part  of  the  plamtifF  was,  that  he  was  of  office. 
^vell  in  health  at  London  at  that  time :  this  ilTue  was  found  for  the  ^^.H^n.e.j^b 

1^  plaintiff.  '  1.  Buia.  5S. 

^  Palmer,  ^.    Dyer,  23S.    !•  Mod«  146, 

And  to  three  other  feveral  times  of  his  abfence  found  in  the  in-  «^^  j^  ^^  ^,,, 
qoifition,  he  plcadecl  that  he  was  inprifon,  and  in  execution  at  f.nce  of  a  ^ng*« 
toe  king's  fuit,  by  command  out  of^  the  cxche<juer :  and  upot>  otficer,  rcca. 
thcie  three  iflucs,  becaufe  fome  doubt  was  conceived,  forafmuch  J^^^^*"*' 
«8  the  imprifonment  was  at  the  king's  fuit,  whether  that  fhould  5^fJ|^\^ 

kllif' Ibr  t  aijfdemeanor  in  hit  ofllicei,  is  a  caufe  of  foifcitttfv  ?-*Co,  Ijtt  ajj.    ».  RoU.  Ab,  153. 
f.Mod.  x)>  'i.H«wk.P.G.  311. 

114  npt 
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Thi  Kiwe     not  jcxcufc  him  for  his  abfencc  in  regard  of  the  necd&ty,  lie  tKiojg 

^^*'       committed  for  debt  to  the  king  and  mifdcineanor  in  his  oftcci 

^^'       to  avoid  th^fore  the  queftion  (there  being  many  other  caufcs  of 

forfeiture  of  his  office),  it  was  conceived  the  king  fliould  not  give 

evidence  for  them. 

ir«^wt/#«srrkr  Two  Other  feveral  ifTues  were.  Whether  he  volontariljr  fBfioj 
b<  abfent,  and,  a  fliip  laden  with  ie-veral  comnaoditic>  (naming  diem)  to  hep- 
^^  "^^d^D^*"**  ported,  and  other  fhlps  to  be  imported  and  milaoen,  without  beii]p 
^!!^i  aMi'mar-  f^fchcd  ?  And  upon  the  evi4cnce  it  appcanKU  that  fuch  a  ibn 
^McCic  ire  was  imported  and  unladen,  and  others  alio  were  exported  bepni 
cxporfd  wiih-  feas,  not  being  fearched  ;  but  thefe  were  fo  imported  andcxportef 
one  hcing  when  neither  bimfelf  or  any  of  his  deputies  were  there ;  fo  itao- 
h%w^dl^  pears  nbt  whether  it  wa»  by  negligence  or  voluatarily,  for  he  Ad 
^uaury,  and  ^^  know  of  them,  and  fo  not  within  that  iflue. — ^Bot  all  tu 
a  ^ftiturc  of  Cou&T  helil,  that  this  voluntary  abfencc  and  ncglcd,  fo  as  notkr, 
his  office.  hinifelf  nor  fervants  were  there  to  fearch,  is  not  only  iraJTa  ntfiy 
9.  Co.  JO.  gfniia^  but  a  voluntary  permiflion  ;  as  if  a  gaoler  fheiiU  leave  lui( 
t.  Lev.  71.  prifon  doors  unlocked,  and  the  prifoners  e^pe,  it  is  not  onlyt, 
^  J^-  ^'^  J  negligent,  but  a  voluntary  efcape :  fo  here,  &c.— ^Whereupon  de 
*.'B»m!'i8.'  *  j'i^y  found  this  iffue  again^  tlie  defendant. 

5.  Mod.  I4A. 

]f  an  omcer  of  Another  caufe  of  forfeiture  of  the  (aid  of&ce  was  ia  iflue,  viz. 
thf  cuaoms  that  he  fcized  divers  goods  forfeited  for  not  being  cuftomed,  and 
^*^m^""^'d^  accounted  not  for  them  to  the  king,  but  converted  them  to  hii 
and^nftUfof  pi^^P^^  "f^"  ^o  this  hc  pleaded,  that  he  feized  them»  and  mi 
taking  them  to  ready  to  account,  and  traverfeth  the  converfipn  ;  ^n4  upon  d|| 
the kiag*« ware,  evidence  it  appeared,  that  he  feized  them  as  forfeited,  and  ncfir 
**h"^^  ^h**^*"  tendered  to  account,  nor  brought  them  into  the  exchequer,  nor 
I.fl!?i^°i*'l^w-  fig'^Jfi^^d  »"  ^^*^  exchequer  what  they  were  (as  he  ought  to  hate 
feitu're  of  done),  but  he  himfelf  fold  ihem  at  London,  which  was  a  clear coa< 

oftic^.  verfion.— Whereupon  this  iffue  was  alfo  found  againft  him. 

Casz  17.  Herbert  againjl  Laxighliiyn. 

LcjUr  Tirol,  11.  Car.  i.  Roll  388. 

An  ajcAment  f^RROR  of  a  judgment  in  the  king's  bench  in  Ireland  («),-  in  an 
will  not  lie  dt  -M  cjedment.  The  principal  error  infifted  upon  was.  That  diis 
rf^'*''^''^f      ejeftmcnt  is  brought  ds  pikarid  in  fuch  a  river.— .-And  bccaufeit 

yivcf,  nor  for       *  ^  °  *^^  .-  1       j     l    ^         1        r  r* 

ccrnmon  V^*^  Q^^  tenq  a^na  cooper  ta^  nor  ot  any  land,  but  only  of  a  profit 

cpprtmtruw      Qpprondre,    ALJ  T^E  CpUKT,   n^K/^  lij^AMf  Sl  ON,    Ckkf  Jujl^i 

rem,  or  other  be!d,  that  an  ejc^n^ent  lies  not  thereof  no  more  than  of  conunoA 
invorporeai  he-  cpp^'cndre  Of  rcnt  j  whcrcforc  for  this  error  the  judgment  w^  ft* 
Afivt^'^l.  vcricd.  But  Jokes  faid,  th^t  per^dventufc  an  alfifc  would  liirf 
fuch  a  pifcary,  bec^u^c  it  is  profictium  in  urto  loco  sapiend,  \  but  hi 
?o  Lit. '  ^     cannot  maintain  an  ejectment. 

Cro.  Jac.  14^.  8  Mod.  x^.  Y^^^*  >41*  i>  Brownl.  I42*  izf.  i.L?v.  1x4.  Sid.  i£i.  S9^a*54> 
3^BUCom.  |9(^.     Doujl.  4*6.     1 .  Tefm  Rcr.  1 1 . 

(i|^  Bci  this  ctf{>endenp^  is  regaled  by  22.  Cto.  3.  c.  53. 


foltroo^ 
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Fulwood  and  Bow«n*s  Cafe.  Cas«  mu 

ViJi  Anie,   P.  4B2.  4S4.  488. 

rER  FULWOOD  and  RICHARD  BOWEN,    having  The  3.  fli-.  7. 
ea  found  guilty  on  3.  Hen.  7.  c.  2.  being  broDght  to  the  c.  ».  againa 
d  demanded  wnat  they  coujd  fay  why  judgment  fhould  not  ^^^^^^  ">«•- 
:n  againft  tbcra,  anfwercd,  tliat  they  had  not  any  more  to  "fJingLi^S 
Vnd  THE  Court,  being  full,  rcfolved  that  judgment  fhould  by  39.  ebm. 
en.  «•  9«  5*»«  ^- 

rEs,  7«/?w-^,  pronounced  it,  and  faid,  that  although  it  hady*]J^*^jl^^ 
»bje£led,  and  was  divulged,  that  it  was  an  obfolete  ftatute,  dergj. 
would  be  hard  if  any  fhould  be  condemned  thereupon  ;  he  3. 15^^  ,^j^ 

0  anfwered,  that  they  were  deceived,  for  it  is  a  good  flatute  %,  Vent*  143* 

1  ufe,  butmany^had  not  been  executed  thereupon,  becaufe  i«Htwk.p.a 
tad  their  clergy,  for  tlie  taking  whereof  away  the  flatutc  of  ^''lla'^ 
(ix.  c  9.  was  made,  and  fome  have  been  fince  hanged ;  and  \\  y^^^L 

1  thcfe  ten  years  one  Thorold  was  indifted  and  arraigned  at  juiy.  Si.  a»i 
^te  upon  this  ftatute,  for  the  taking  of  Mrs,  Havers^  an  or-  the  odb  U 
againfl  her  will,  and  marryine  her ;  but  he  obtained  his  ^*  Swendiw^ 
n,  and  avoided  the  conviftion  by  this  means.  mLriSrMrf 

^awlmSf  4.  St  Tr.  450. 

d  whereas  it  is  here  pretended,  that  Sarah  was  married  with  Fordbly  uUi^ 
)nfent,  and  therefore  not  within  the  fbtute,  he  faid,  and  we  •  ^oman,  al- 
nfented  thereto,  that  the  uking  being  unlawful  and  apinft  ^^'l^ 
ill,  although  the  marriage  was  with  her  will,  yet  it  is  mony  i^Sfe  be 
n  the  flatute.  with  her  om 

confent,  U  felony.— -i.  Hiwk.  P.  C.  xya* 

d  they  all  held,  although  this  was  not  a  marriage  de  jure^  Amarriagvir 
fe  fhe  was  in  fuch  fear  (as  fhe  affirmed  upon  her  oath)  that  /f^«  w  »««• 
riew  not  what  fhe  anfwered  or  did,  yet  it  is  a  marriage  de  "*|?  ^**'^  * 
and  is  felonv  within  the  flatutc.     Wherefore  judgment  was  ^*       7«  «•  ^ 
,  that  they  fhould  be  banged. 


HUayj 
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13.  Car.  I.     In  the  King's  Bench. 
Sir  John  Brampftoii,  Knt.  CbUfJu/iice. 
Sir  William  Jones,  Knt.  1 

Sir  George  Croke,  Knt.  UHfiices. 

&>  Robert  Berkley,  Knt.  J 

iS/r  John  Banks,  Knt.  jit torney  General. 
Sir  Edward  Littleton,  Knt.  Solicitor  General. 


Casi  t. 


Kellcnd  agahtft  Whyte. 

Trinity  Term,   13.  Car.  i.     Roil  162^. 

Ih  ejeamcnt,  if  p  JECTMENT  of  a  leafc  made  by  John  Jrundcl  to  the  plaint 
tbcdetenrfBnt  The  dct'endant  pleaded »  that  long  time  before  the  leflbr  I 

plead  a  prior  any  thing  to  do,  J.  PVhyie^  grandfather  of  the  defendant,  was  &i 
^^^^»'*  in  fee  of  that  land  holden  in  foccage,  and  devifcd  it  to  T.  Wh 
^^[^J'^„  his  fon,  the  defendant's  father,  in  tail;  who  chtered,  and  d 
feifed  of  the  feifcd  ;  which  defcended  to  the  defendant ;  whereupon  he  entn 
iMdaasiithe  and  was  feifed  ni  tail,  until  the  faid  'John  Arundel  entered  u[ 
pi«imiflrdif*  hina  and  diflcifed  him,  and  let  to  the  plaintiff.  The  plaintiff  a 
J['^^^^,  fcffeth  the  feifin  of  J.  Whyte,  and  the  devife  in  tail;  but  pie 
Tioh  confeiring  *  ^^c  with  proclamation  to  bar  this  entail,  and  conveys  titk 
tfic  feifin,  but  the  leflbr  of  the  plaintiff.  And  upon  this  plea  the  defendant  < 
pkadini;  a  fine    murrcd. 

^Jerincibe  Maynard  fhewed  the  caufe  to  be,  Becaufe  the  diflcifin  is 
rfi&itin,  h  bad  material  part  of  the  bar,  and  the  entail  is  but  an  inducem 
Amc,  524.  thereto  ;  and  therefore  he  ought  to  confefs  and  avoid  the  difle 
Jofief,4o».       alledged,  or  traverfe  it. 

*'595-  KoLLEj  for  the  plaintiffs  maintained  the  replication,  Becad 

••  '*  44«  conveys  a  fpecial  eftatc  to  the  defendant,  and  a  defccnt  there 
and  it  fufficeth  to  avoid  that  entail  alledged.  And  in  pr 
thereof  he  relied  upon  Heliars  Cafey  6.  Co.  24. 

But  ALL  THE  Court,  abfente  Brampston,  held,  that  this 
plication  is  vitious ;  for  it  is  but  argumentative,  and  is  no  exp 
confeilion  and  avoidance,  and  it  ought  to  anfwer  the  material  | 
of  the  bar,  which  is  the  difleifia,  and  he  ought  not  to  anfwer  n 
it  by  argument.  And  it  is  not  like  Heliar*s  Cafe  \  for  there  b 
claimed  the  fame  term,  which  cannot  be  gained  by  any,  unkfi 
grant ;  and  there  entitling  himfelf  by  a  former  grant  from  the  fi 
perfon  by  whom  the  defendant  claims,  it  is  a  good  confefBoo  i 
avoidance  of  the  laft  aflignment.  Whereupon  it  was  here 
judged  for  the  defendant. 

Ca.i*.  Perry  againft  Diggs. 

Trimity  Term,  i^.Car,  I.     R9II  ^0%^ 

Judgment  in  TERROR  of  a  judgment  given  at  Marlborough^  where  the  plain 

trovtr  agiiBrt  L«  declared  in  ^n  afkion  of  trover  againft  huiband  and  wife,  t 

wife^Jel^d  ^^^y  converted  ad  ufum  ifforum  \  aod  after  rerdift,  upon  not  gir 

bccaulTihe'  '  pleaded,  judgment  was  given  for  the  plaintiff. 

«fnlrrfion  wat  ftatcd  to  be  ad  ufmm  iftfirum.  Ante.  254.— t.  RoU.  Ab.  6.  CrO' Jac.  |.  CMk. 
ai)e  the  Cafe  of  Small ^  v,  Kcrio«r,  Andr.  142.     z.  Com.  !>{.  279* 

1 
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error  here  affigncd  was.  That  the  declaration  was  not  good,       Fttmr 

z'difemi  covert  with  her  hufband   cannot  convert  to  the  ufc       ^t^'^ft 

wife,  but  all  i$  done  to  the  ufe  of  the  hulband. ,  ^*'**- 

this  caufe  therefore  it  was  revcrfed. 

RecYC  againft  Digby.  ^Atij. 

Trimjty  Terms  13.  Car.  1.     Roll  ^o^. 

LOR  of  a  judgment  in  the  common  pleas  in  an  adion  upon  In  an  aftion  for 
le  cafe,  for  the  difturbance  of  uiing  his  common  in  a  certain  <l»fturbanc»«f " 
called  «*  The'Lakes;'*  and  (hews  the  prefcription  of  com-  ^^^^' 
and  the  difturbance  by  digging  forty  thoufand  turfs,  and  ^^ing  a  fiih. 
ig  of  a  fifii-pond.  pmkI,  on  imTt 

e  defendant  pleaded,  that  he  was  lord  of  the  manor,  and  im-  2^*^^ 
d  tlie  faid  feveral  parcels  according  to  theftatute,  leaving  fuf-  rcnuioe^.aver* 
t  conmion  in  the  refidue.  dia  findingdi. 

ic  being  thereupon,  the  jury  found  as  to  the  parcel  where  the  ^^t^  ^J^ 
ig  of  the  forty  thoufand  turfs  was,  that  the  defendant  had  not  difturlNinct  at 
>  the  plaintiff  fufficient  common,  and  aflelled  damages  five  to  tbtfji'f9ij^ 
igs  and  cofts  ;  and  as  to  the  digging  of  the  fifh-pond,  that  the  *•  "^  2?I*^* 
dant  had  Uft  to  him  fufEcient  common.    And  upon  this  ver-  Sf 'Siirbw  nil 
udgment  was  given  for  the  plaintiff  for  the  firft,  which  is  di-  fped«« 
r  found  againft  the  defendant ;  and  for  the  other  part,  for  ^^  j^^^n^  f^y^^ 
tigof  the  fifh-pond,  judgment  was  for  the. defendant,  and  the  695.  ^i^. 7i*7« 
im  in  mifericordia.  Hob.  73. 161. 

le  error  hereupon  afligned  was,  That  this  verdift  was  repug-  !*Mod.7t?'* 
to  find  that  he  had  not  fufficiency  of  common,  and  that  he  utcb.  93.' 
ufficiency  of  common  :  wherefore  the  firft  finding  for  the  Hardrei ,  33e. 
tiff  is  good  ;  and  the  finding  of  the  fecond,  which  is  repug-  »''^«  »4«- 
is  void.     And  the  judgment,  being  for  the  defendant  tor  '^^"^**  ^^* 
is  erroneous. 

id  of  that  opinion  was  Berkley,  becaufe  it  is  one  entire 
But  /held,  that  the  verdift  is  good  enough,  for  it  is  in  di- 
refpefiibus ;  and  it  may  be  he  had  fufiicient  common  notwith- 
ing  the  fifh-pond,  and  had  not  fufiicient  in  refpcft  of  digging 
arts  ;  fo  the  damages  to  the  plaintiff  is  only  by  reafon  of  tlio 
[ig  of  turf.  And  Jones  doubted  thereof.  Per  quod  adjournatur. 

Hughes  againft  Bennet.  CAti  4.. 

trinity  Term,    13.  Cor.  i.    Rail  i ^^6. 

VENANT.     Upon  demurrer  the  cafe  was,   Edward  Bennet  Covenant. 
:ovenants,  in  consideration  of  a  marriage  of  his  fon  John  Bennet  jonoi,  403. 
Elizabeth  the  daughter  of  Hughes,  and  fuch  a  portion  to  be  1.  Ro.  349. 
to  ftand  feifed  of  luch  lands  to  the  ufe  of  the  wife  for  life,  and 
t  ufe  of  the  fon  in  tail ;  and  covenants  in  the  faid  indenture 
rm  following,  viz.  ♦*  That  he  was  feifed  in  fee  of  thofe  lands 
a  lawful  eftate  in  fee,  notwithftanding  any  aft  done  by  him, 
•  ;*•  and  that  *«  the  faid  lands  were  of  the  annual  value  of  200U 
4^nnumi  ultra  yeprifas.'^  The  defendant  pleaded^  that  ^ey  were 

of 


4?*  Hilary  Term,  ii3«  ^*''' *•    1116.11. 

lCtf«iit»     r/f'ftit  mlxit  of  two  handled  pbunds  a-year,  notwithtlandihg  any  a/l 
t^^fl       ^^j^^  by bim.     And  hereapdn  thfc  plaihtiff  dfcmurrcd. 

It  was  argued  by  hAV^^  for  the  plaintiffs  «nd  by  RoLL£>  for  At 
defendant.    And»  atter  argument  at  the  bar» 

All  the  Court  refolved,  that  thefe  wotds»  ^  netwlthftanding 
^••^  »•>        <c  any  aft,  &c.*'  do  not  refer  to  tlifc  fccond  covenant,  but  onhr  tt 
the  nrft  part ;  but  the  ^alue  is  J)l^J)crly  in  tlic  conufance  of  die 
covenantor ;  icd  it  was  his  intent  that  fheftduld  have  it  jointure  df 
>i^fi^  the  annua]  value  of  two  hundred  pounds  abfofutety  :  and  it  is  iitt 

l^roperto  fay,  that  for  any  thing  by  him,  &t.  itfliould  be  of  fuck  I 
value ;  but  abfoiutely  that  it  fhouid  be  of  fvch  a  Vad^ife.  \Vhen^ 
upon  it  was  adjudged  for  the  plaintiff. 


tM 


Eafter  Ternv  ^ 

i4»  Cax:.  i«     la  the  King's  Bench. 

Sir-  Johrj  Brampftoti,  Knt.  Chief  Jujlice. 

Sir  William  Jones,  Knt.  1 

Sir  George  Croke,  KnU  \jHft'^<^^^* 

Sit  Robert  Berkley,  Knt.  } 

Sir  John  ftmks,  Knt.  Aitorncy  QeneraL 
Sir  Edward  Littletoiit  Knt.. Solicitor  General. 


Hall  agmnfi  Marfliall.  Cassi. 

Miibtulmdu  Jerm,  13.  Cmr.  i.     RtM ^^» 

^RROR  of  a  judgment  in  the  common  pleas  in  affimpjti*  Onipromiftto 
H>    WhercM^thc  defendant^  in  confideration  of  one  hundred  P«TOi«hepUUi. 
r-'' an4  thirty, pound*. paid  and  fccured  to  be  paid,  bargained  ^^<l"»«>y^ 
l/pld  tQ  hini,  7th  MttTih  9.  Car.  i.  1634,  all  the  furzes  growing  ^uwiiir^* 
^f|tAtQh.a..pan:&l:ofland,  to. be*  taken  before  Mkhaeimas  1635*;  iw%e%m\thimm 
I  tlue  defciidaiUi  in  coniidcratton,.&c  aiTumed  to  the  plaintifF^I  ftrtutntim^  Uit 
It  he  Ihould  peaceably  permit  him  to  enjoy  the  faid  furze,  and  f^'C'^onof  ai- 
icily  to  carry  them  awav  without  dillurbance:  and  although  the  diftaTbedtliJT 
eqdapt  Jiad  pernytted  him  to  carry  away  fifty  Ipads  of  the  faid  w#Am  tktsimm- 
ze,  yet  he  did*not  {>ermit  him  to  enjoy,  all  according  to  his  pro-  U^iHcdby  %kmt 
fc,  but-difturbedjiim  from  taking  one.thoufand  loads  of  them  ^«^'^« 
lich  were  growing  upon  the  land  at  the  time  of  the  Ixirgaiju  ^^'**^*<*9-4»0'' 
)on  non  aj^umtfii  pleaded,  and  found  for  the  plaintiflT,  and  judg-  ».  Jonei,4fl. 
Tit  given  in  the  common  picas,  '45-  aa*-^ 

rbe.erroraiTigned-was,  Becaufe  he  doth  not  fhcw  the  certain  i.RoiLRcp.ec. 
le  of •  difkurbince,  whether   it   were  before  Mickaclmas  it^S^  ^arth.7. 130. 
itrwifcthcre  is  no  caulc  of  aftioii.  '•  ^'<^-  ^69, 

But  ALL  THE  Court  rcfolved,  that  this  is  no  caufc  of  error  5  strangc'iia*!' 
,  being  after  verdift,  it  is  intended  that  it  was  within  thetimc,  Cawp.  «»«. 
I  defendant  having  pleaded  non  ajfnrnpftty   and  the  caufe  of  the  ^o"?*- 658. 
Wigj>;appcv.iOg^poi>  the  trial,  otherwife  there  had  been  no  caufe  ^^^[^^^^^ 
have  dapi^ges:  and  it  is  not  material  that  the  time  of  the  dif-  145/5*^^^..  "^* 
baiKC^.lbo^W'bc  alledgcd  in  the  declaration  ;  for  it  is  coUateral 
the  promifc.     Wherefore  the  judg^mciu  was  affirmed. 

Jarnes.  agaiuft .  Tutney.  c^st  a. 

UiUiy  T/rm,  1 1 .  Car.  1.    R0II  753. 

RRORofi  judgment  in  replevin  in  the  common  pleas ;  where  a  cuflom  io  »■' 
the  d^ndant  made  conuftnce.as  bailiff  to  Sir  John  Stoivell^  For  manor  to  nu*A*' 
jt  thp/ai4  SirJokn,Stowell^7i%  feifed  in  feeofthe  manor jpf5<>wrr-.  bye.iawifarih« 
.whereof  a  great  waftes.  called  Kinfmcre'xs,  and  from  time  whereof,.  com™norr^t 
•  wa^pag^ejt;  and.  that  the  faid  Sir  John  Stozuel/^  Riid  all  tho(c  wa(ie^^aMi-i<«cr 
tofrcOTtCi  &1C.  hare  hlad^  time  whereof,  &€.  in  tlie  faid  moor  a  tiicn^Mf^u.- 


•4^  Eafter  Term^  I4.  Car.  t.    In  R.  R. 

jAMtt       court  to  be  holden  twice  every  year  by  the  fteward  of  the  manor  j 

fr«*^       in  which  court,  upon  rcafonaole  fummons,  all  the  commonci 

within  the  faid  common  have  ufed  to  appear,  or  to  be  amerced 

*s.c.Jon«,4ii.  and  that  within  the  manor  isfuchacuftom,  that  the  fleward  Ihoi ' 

'  Roll  Ab'i^e'  ^^^  of  ^bc  commoners  chufe  a  jury  to  enquire  of  all  purprefti 

Co.Vt.  it!^  '  ^^^  misfcafances  within  the  f^id  common  ;  and  that  the  iud  ji 

Nob.  lix.        had  ufed  to  make  ordinances  concerning  the  well-ufing  thecoohl 

UooTi  75-  579*  mon  ;  and  that  all  thofe  who  had  common  had  ufed  to  beobcdia( 

1^*  to  the  performance  of  thofe  ordinances,  under  a  reafoiiable  pain  Nt 

Ci!!m,'^  70-      ^  ^^^  down  by  the  jury ;  for  which  piains  forfeited  the  lord  of  the 

Faimer,  396.     manor  hath  ufed,  time  whereof,  &c.  to  diftraia :  and  allidges  in  faAi 

5.  Co.  6>        that  at  fuch  a  court  a  bye-law  was  made  by  fuch,  being  jaroitt 

**Y^74.         whereby  it  was  ordered,  "  That  no  commoner  (hould  fccp  vxf 

il  Bur'r.^ii .    **  fticep  in  the  bounds  below  the  'meer,  under  the  pain  of  thrq 

^*     **  fhillmgs  four  pence :"  and  for  keeping  iheep  againft  the  laid  or< 

dinance,  and  the  penalty  forfeited,  the  diftrels  was  taken. 

Upon  this  cqnufance  the  plaintiff  demurred:  and  judgment 
being  given  foi[  the  avowant,  error  was  brought. 
Abyt-Uwdut  Bear  now  affigned  for  error,  First,  That  this  was  not  agool 
flwuTT^ior  ^y^-^^  ^°  ^^^'^  ^"*  ^^^  ^^^  inheritance. — But  all  the  Cooit 
Accpbitoipir.  ^tiAy  that  an  ordinance  by  cuftom  for  the  government  of  the  com' 
ticttiar  part  of  mon  is  good ;  and  this  is  not  to  take  away  the  inheritance,  but  for 
thecommoaii  regulating  the  common.  Videi^.EUz.  i^jo,  314.  5.  G^  6s« 
»"^  21.  Hen.  J.  pL  40. 

i.RoU.  Ab.;)65.    I.  Com.  Dis.  610. 

u  an  aanm  for  SECONDLY,  Becaufc  he  doth  not  (hew  that  the  plaintiff  had  no*' 
■  P*"*i'^  "****  tice  of  this  ordinance. — But  it  being  proclaimed  in  court,  as  it  w« 
tJI'f  rbcb^  alledged  in  the  plea,  he,  being  a  coinmoner,  is  bound  to  take  notict 
Uw  need  not  thereof;  for  none  elfe  is  bound  to  give  him  notice, 
he  attodged.       Carih.  4S1.     1.  Roll.  Abr.  365.  46S.  {.ConuDis.  54>  Cswpw  6t» 

Ld«,Ra7m.7SS.  THIRDLY,  Becaufe  cofts  are  given  in  this  cafe  to  the  defendaoth 
and  it  was  faid,  that  it  is  out  of  the  ftatutes  of  7.  Hat.  8.  c  4.  and 
21.  Hen,  8.  c.  9.  being  a  diftrefs  for  a  penalty. — ^And  of  that  poiafr 

S4?i2::     -^"^  court  wouU  advifc  («1. 

tod  aigiicd  by    the  Jur?ges,  poft.  533. 

Caii  3.       The  King  againjl  Hcyvvard  and  two  Others,  his  Sureties^ 
^'•Mfi^ar.ce  QjClRE  FACIAS  upon  a  recogniz^ce  of  the  good  beliavioitf« 
X^^^f^.       ^^^  ^^"""^'^  ^^^^  affigned.   First,   Becaufe  Heyward  ikid  to  a 
leiiedh|iaih,'con{lable,  in  executing  his  office,  **  Thou  art  a  lying  rtdbL*' 
qiMindfoino,  or  Skcondly,  Becaufe  he  faid  to  anotlier  who  threw  down  his  hedpt, 
■nmMfieriy       ««  One  of  you  is  dead  of  the  plague,  and  I  hope  1  Ihall  feemoie  ^ 
STdirSw'    "  of  y<^«  ^o  die  of  the  plague."    Thirdly,  Becaufe  he  laid  to 
t^toabretcb  *  woman,  that  «•  (be  was  an  whore  and  jade,"   and  other  M] 
o^ibtpcHB*,  to  words  concerning  her  incontinency.     FouRtHLY,    Becaoic  hi 
ttfTif/otKertfOr  faid  to  one  in  the  church-yard,  after  evening-prayer,  that  ^  l» 
?tSr****^'"    "  ^*^  *  fbrfworn  knave,"  and  "  a  perjured  Knave."    The  de- 
t!i«ca.  fcndant  pleaded  not  guilty.    And  upon  evidence  at  the  btf,  it' 

Oilt.  tt4.        appeared  by  one  witnefs  that  he  fpake  to  the  confiabIe»  becinli 
Cru.ilis  S6.      *^  '  ^  .     -^  .  *  - 

Moor,H9*    >•  K«U.  117. 199.     Palmer,  ia6.    Sclks,  369.    Cro.  Jac.  412. 49S.  4.  Bac» AbTCfrt M* 
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affirmed  that  the  defendant  ufed  to  carry  picklocks  about  him*    T«s  Km* 
[nion  art  a  lying  rafcal."    And  the  other  witncflcs  on  the  Jbc-  HtY^'i!«Jkc 
of  the  king  did  not  prove  that  thefe  words  were  in  difturb-    •""'^'^■^f*^ 
I  of  the  execution  of  his  office,  or  for  any  aft  about  the  cxc-  Tremiin.F.c. 
^  of  his  office.     And  for  all  the  other  words,  they  were  frrs* 
of  heat  and  intemperance ;  but  none  of  them  tended  to  the  *•  Hiwk.  P.O. 
Imh  ^ffioci^  or  to  the  terror  of  any ;  nor  was  there  any  aft  done,  !^\i^Ji^ 
k  only  evil  vtords,  and  of  thofe  words  the  perfons  againu  whom  he     . 
ke  them  gave  the  occaiion.  And  altliough  the  manner  of  fpeaking 
y  be  good  caufe  in  difcrction  to  bind  one  to  his  good  behaviour, 
:  one  being  bound,  words  only  which  tend  not  to  the  breach  of 
ice,  or  terrifying  others,  or  unto  fedition,  &e.  fhall  not  be  fuf- 
tent  caufe  ot  forfeiture  of  a  recognizance,  for  then  by  fuch  pre- 
kce  of  words  a  man  fhould  be  in  danger  of  his  recognizance, 
lich  would  be  inconvenient.     Wherefore  it  was  left  to  the  jury 
confider  of  the  verity  and  validity  of  the  evidence,  and  of  the 
inner  of  fpeaking  them ;  whereupon  they,  being  a  fubilantial 
ry,  confidering  thcreot^  gave  their  verdift  for  the  defendant. 
It  he  was  not  guilty.     Vidi  2.  Hen.  7.  fL  2.     22.  Edw.  4.  pL  35. 
ito  Bdw.  4.  pi.  28« 

The  King  and  the  Informer  againjl  Frcdland.  CAit  4. 

fRROR  of  a  judgment  in  London  upon  an  information  upon  the  A  btrnf^irrfer 
■^  ftatute  of  ^.Eiiz.  c.  4.    f.  31.  for  ufing  a  trade  wherein  he  **.**^^*^'^**** 
is  not  brought  up  as  an  apprentice  for  fevcn  years,  viz  for  ufing  T*)?/,^,^  jf  - 
ittnde  of  a  bemp'drejpr.     And  for  this  tlie  error  was  affigned.— f.'ji. 
jid  ALL  THE  Court  held,  that  this  is  no  fuch  trade  as  is  within  ^  ^ 
pt  ftatute ;  for  it  is  not  a  trade  requiring  much  learning  br  fkill,  ,',,  co*  5^.*' 
id  every  huibandman  doth  ufe  it  tor  his  neccflary  occaiions,  and  z.  B^m.  191. 
tb  not  within  the  words  or  intent  of  the  ftatute.  And  Jones  faid,  Vem.  3*6. 
tmncb  doubted  of  the  ufing  the  trade  of  baking  and  brewing.  But  JJ^'f '»  '*^" 
■hras  thereto  anfwered  (to  which  he  agreed)  thiit  it  extends  only  cro.  j'c^'itI. 
rcommon  brewers  and  common  bakers,  and  not  to  any  who  Carth.  163. 
'  or  bake  in  their  private  houfcs.    Whereupon  rule  was  given  SaJk.  611. 
ie  Brampston),  that  judgment  fliould  be  reverfed,  unlefs  ^*  ^y-  5H- 
,  &C.— Note,  this  was  without  argument,  being  conceived  !*BjI^^|i  ^*»* 
il  be  a  clear  cafe.  5*  com .  Dig.^** 

57*,  57|. 

Anonymous,  c^i  5. 

jiCTlON  UPON  THE  CASE,  for  diverting  of  an  ancient  in  an  aaioo 
P  water-courfe,  qui  cumre  confuevtffet  et  debnijjit  to  his  mill,  for  diverting  ui 
Wer  not  guilty  pleaded,  and  found  for  the  plaintiff,  '"^**V  T*?"*' 

Jewas  moved  by  Rolle,  in  arreft  of  judgment,  That  the  decla-  nectflary  to 
tion  was  not  good,  becaufe  he  doth  not  fliew  any  title  to  the  ^^^f '^|'* 
ller-courfe  by  prcfcription  or  otherwife,  w^^ha^utT 

fiot  GrimstoM,  for  the  plaintiffs  argued,  that  the  declaration  Lui.  115, 
It  well  enough ;  for  being  allcdged,  that  it  is  antiquus  aquaduf%us^  Cro.  jac.  43, 
li  chat  by  it  the  water  currere  confuevijjct  et  debuiffet^  it  comprifeth  '*^  ^5* 
iClclf  fumcieat  title,  efpecially  againft  a  ftranger  who  diverted  it.    owcJ^*io*9!*' 

4,  Mod.  175.  413.    Carth,  ^^.  Skin.  316.      Doufl.  dty. 

And 


fio^  Sa^rTerm,  t.  Car.  14.    In  B.  R. 

AwtmtMnu  And  AtL  THB  CouRT  being  of  that  opinion,  ifffar  adjii 

K.ft.575.  for  Ac  plaintiff, 

4^Co. 84.  b.  Afterwards,  the  fame  day,  another  a&ion  upon  the  cafe  fo 
20.  o>.  59.  b.  ^c^i^g  an  ancient  water-courfe)  ^  ad  terram  k  plaintifPs  cm 

Hbb.  44.  confuevtffet  tt  dibuijjity  to  water  his  land,  and  for  his  cattle  to  di 

3.  Mod.  49  After  vcrdift  for  the  plaintiff,  Sbrjeant  Hbnden  took  the  J 

>'  Jj^  '3^  exceptions,  and  the  iaia»  ruk  was  fpNtxLdiif^kiSt  hiou 


tn& 
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J 4  Car.  I.    la  the  King's  Bench. 
Sir  John  Brampfton,  Knt.  Chief  Jujlice* 
Sir  William  Jones,  Knt.      1 
Sir  George  Croke,  Knt,       K  Jujiices, 
Sir  Robert  Berkley,  Knt.    J 

Sir  John  Banks,  Kht.  Attorney  General. 
Sir  Edward  Littleton,  Knt.  Solicitor  General, 


1: 


Ncvifon  againji  Whitley.  Cah  u 

EBT  upon  an   obligation   of  one  hundred  pounds,   dated  P'«*  ^^  "^""7 

12.  July,  lo.  Car.  I.  with  condition  for  the  payment  of  58I.  j^^rt^rtaw  ibl't' 
le  end  of  fix  months. — The  defendant  pleaded  the  ftatute  of  the  agreement 
*^ac.  I.e.    .of  Ufury  («),  which  makes  fuch  an  obligation  to  be  was  corrupt, 
&c.     The  plaintiff  replies,  that  he  lent  the  fifty  pounds  for  The  plaintiff 
ar,  and  that  the  defendant  ihould  pay  ei.'^ht  pounds  for  the  J^y  1*?*^ , 
>carancc  for  a  year,  and  that  the  plaintiff^  Ihould  not  demand  it  «•  ^^X*^*' 
il  tlie  end  of  the  year,  and  by  the  fcrivener's  miftake  it  was  but  if  the* re- 
Ic  payable  at  the  half-year's  end,  and  he,  not  knowing  thereof,  joinder  mako 
jptcd  of  the  faid  bond.     The  defendant  rejoins,  that  the  lend-  '*«  ^^v. ?»•■««* 
was  only  for  half  a  year,  and  that  he  was  to  pay  for  it  eight  ^1^]^^^  rtU 
nds  for  that  time;   and   traverseth,   that  upon  the  laid  i|II,^, only oiyhc 
Ifrh  of  July  il  was  agreed  the  loan  Ihould  be  for  one  entire  year,  to  have  been 
hat  he  Ihould  forbear  it  for  a  whole  year.     And  hereupon  the  trav«rfcd,  it  ii 
ntiff  demurred.     Rolle,  for  the  plabitiff^  (hews,  that  the  bar  ^**** 

ill,  becaufe  it  was  not  plcadedj7;W  corrupti  a^^^reatum  fuit^  i^c,  Jonet,  396.410. 
fo  is  the  courfc  of  pleading.     The  plea  is,  that  he  (hould  have  cuft.  185. 
inrerell  for  forbearing,  and  he  doth  not  fay  corrupti^  tsfc. —  u^J^^'V' 
i  for  this  caufe  the  Court,  ahfente  Bkamvst ok,  held,  that  cro.  jsw!  scg. 
bar  was  ill,  and  that  the  replication  is  well  enough.  5.  com.  Dig/ 

251.648.       I.  Havrk.  P.  C.  533, 
1ECONDI.Y,  It  was  objeAed,  that  this  allegaUon  is  againft  the  Cro.  Jac.  «•»«. 
rds  of  the  condition. — But  all  the  Court  held,  he  might  B.R.H.  287*. 
1  make  fuch  an  allegation  ;  for  it  is  the  Ihewing  of  the  true 
cement,  tliat  no  intercft  was  to  be  paid  by  the  faid  agreement 
'  fuch  ai  flood  with  the  law. 

Thirdly,  Rolle  excepted  to  the  rejoinder,  Becaufe  he  makes  q^^  x,g  j^,, 
reby  the  day  to  be  parcel  of  the  ifluc,  which  ought  not  to  be,       '^    ' 
t  he' ought  to  have  travcrfed  the  agreement  only,  and  therefore 
:  rejoinder  to  the  bar  w:is  ill. 

The  WHOLE  Court  was  of  this  opinion;,  but  no  judgment, 
:aufe  tlie  plaintiff  offered  to  accept  his  debt,  and  the  defendant 
ercd  to  pay  it,  &c. 
See  now  x  1.  Ann.  c.  16.  by  which  the  U^A  Intcrcft  is  reduced  to  5  per  cent,  ptr  aim. 


Lloyd  agal/ijl  Gregory. 


CA«t   ». 


'JECTMENT.     Upon  fpccial  verdift  the  cafe  was,  A  leafc  for  '^^^  ^"rrcndcr 
'  ninety-nine  years  being  made  by  a  dean  and  chapter  i.  Ec/w.6.  u(^hd!!td\9 

i ;  but  his  fi  <»  nder  in  Uiu  hy  (he  acceptance  of  a  new  leafe  ii  gaod,  if  fuch  new  Icafc  increife 
lenn  or  decftatc  his  rcnc— 3.  C.  Jones,  4C5.      S. C.  1 .  RolL  Ab.  718.    S.  C.  a.  ItolJ.  Ab.  ;4.  495- 
f.  Touch.  181.    Co.  Lit.  2,  8.    Jones,  405.    Moor,  105.    Cto.  Elix.  tto,    Perk.  13^    3.  Mod.  501* 
(Tent.to).    3.  Aik.695.    i.Vcz.  J98.   Ld. Kay.  315.    3. Cud. Dig.  165.    5. Com.  Dig.  513^  « 
iLRep   57S.    I.  Term  Rep.  441. 
CIU).  CAR.  K  k  tQ 
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LtOYV 

mgaim/i 
Galgurt« 


(h)  See  2ouch 

If.  Abbot, 

3.  Burr.  it«6< 

A  leife  AD 

ifier  the  derer- 
inination  of  a 
former  leafe, 
is  as  good  as  if 
it  had  beeii 

3.Bac.Ab.  344, 
5.  Com.  Dig. 
5*3- 

(r)  Ante,  399< 


ofe, 
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to  begin  AT  the  Fcaft  of  the  Annunciation  after  tlie  end  of  alcafc 
of  fifty  years  made  35.  Hen.  8. ;  this  leafe  beifig  affigned  to  Jsii 
Shepheard  and  UlU'tam  Shephcard^  infants  of  eleven  years  of  ip, 
they,  29.  Ell%.  which  was  before  the  end  of  the  term  for  fit?; 
years,  take  a  new  Icafc  of  die  fame  lands  from  the  dean  an 
chapter,  for  the  fame  term,  and  for  the  fame  rent,  'and  upon  At 
fame  covenants  ;  and  after  the  end  of  the  faid  term  for  fifty  yean, 
the  infants,  being  of  full  age,  enter,  and  hold  by  that  fecondlcaie, 
and  pay  the  rent  accordin^y  to  the  dean  and  chapter,  which 
accept  for  divers  years ;  and  afterwards  a  new  dean  and  tbechapW' 
caufe  an  entry  to  be  made,  to  avoid  this  leafe,  and  let  it  to  tlic de- 
fendant, who  entered  and  oujicd  them  who  were  infants,  and  made 
a  leafe  to  the  plaintiff,  &c. 

This  was  argued  by  WHiTWicKyir  the  plaintiffs  and  by  May- 
KARD  frt  the  defendant. 

The  First  Question  was,  Whether  an  infant  may  furrcnAr 
a  future  intercft  by  the  taking  a  new  leafe  ?  for  if  he  had  aftoaBj 
furrendered,  it  had  been  void,  being  but  an  intercft  ofatcn* 
- — And  for  that  point  all  the  CorRT  held,  that  a  furrendcrta 
an  infant  cannot  \\z  by  deed,  but  it  is  abfolutely  void(/?);  and 
that  a  furrender  by  acceptance  of  the  fecond  leafe  is  void,  bccanfc 
it  is  without  increafe  of  his  term  or  decrcafe  of  his  rent ;  and 
where  there  is  not  an  apparent  benefit,  or  the  femblance  of  a  !»• 
nefit,  his  afts  arc  merely  void  ;  and  here  is  no  benefit  or  appear 
ance  of  any  to  the  infant,  for  he  hath  no  manner  of  advantags 
thereby,  but  caufe  of  quarrelling  by  this  leafe  (h). 
Lord  Manifield*s  Obfervations  on  the  Report  of  this  Cafe,. 

Secondly,  Whereas  it  was  objefted,  that  it  doth  not  appetf 
that  the  infants  had  a  leafe  for  ninety-nine  years  ;  for  it  n  vd- 
recited  in  the  grant,  vix.  the  grant  mentions  tlie  leafe  fornincij; 
nine  years  to  commence  ad  FcJIum  /Innuntlatloyii ^  after  the  leai 
for  fifty  years  be  determined,  and  it  ought  to  be  a  Ftjh  Jnuun- 
tiatloms  \ — THE  Court  held  it  to  be  all  one,  for  there  fhall  be  i^ 
fraftion  of  a  day,  and  it  fhall  begin  inflantly  from  the  dctermi 
nation  of  the  former  leafe.  And  it  is  not-like  the  cafe  of  Afill^ 
V.  Afanzvaring  (r).  where  there  was  a  recital,  tliafa  leafe  was  male 
28.  Hen.  8.  for  years,  and  that  leafe  was  granted,  &c.  whereas  in 
truth  it  was  dated  27.  Hen.  8.  for  tliere  is  a  whole  year's  dilfcrciicc, 
and  no  fuch  term.  Wherefore  it  was  adjudged  for  the  plaintiff  (</> 


(a)  By  19.  Geo.  2.  c.  31.  in  all  cafe* 
Inhere  any  perfon  undrr  the  age  of  twenty- 
one  years  is  intert-Aed  in  or  entitled  to  any 
leafe  for  life  or  yearsi  he  or  his  {guardian 
may  apply  to  any  of  the  courts  of  equity 
by  petition  or  motion  in  a  fummary  way, 
and  by  deed  may  be  cnAbled  to  furicndcr 
fuch  lea^e,  and  to  accept  a  new  leafe  of  the 


pttmifes  comprifed  io  the  leafe  fo  form- 
dercd,  &:c.  Sec, 

{d)  Su'Ha'.MS.  note  4.  Co.Lit.4j.L 
where  it  is  did  to  have  been  adju<^r<!  ■* 
this  cafe,  that  a  leafe  by  j4.  dean  cf  B  »i 
hi^  ch^ptcfi  not  %»arraricd,  isvoldimo** 
diatdy  againft  /f.  hin^feit,  bscaafc  tbe  o^ 
poration  is  aggregate. 


CA9t  5, 


Arundel  a^alnft  Sander?. 

Hilary  Term,   13.  Car,  i.     Roll  1266*  ' 
Tcnderof  mar.  ^RESPASS  upon  the  Cafe  brought  by  bill  in  the  kingV'jbcnA: 
^'^^L'?arf ''"  fuppofing  that  the  defendant's  father  held  of  him  fuch  IvA 

^^InJ-aCe       ^J  knight's  ferv'ke,  and  died  in  his  homage,  his  h;;r  within  agei 
«*  mariMiih'  a  tkoi  U afrerfabte  5  ^  it  mufi  appear  the  aiiseaor  wm  feifed  in  fe«. 

aoi 
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dthat  he  tendered  to  him  a  convenient  marriage,  arid  fhev(rs     AktrK»cL 
lat,  &c.  and  demanded  of  him  the  value  of  the  marriaje,  &c.       '»^«»V' 
he  defendant^  prote/iando  to  the  tenure  pro  placlto^  traverltth  the     *'^«»'^*«' 
nder,  &c.     And  hereupon  the  plaintiff  demurred;— And  iT  was  ^  gi^  q^^^  g 
ESOLVED  that  the  pl^sa  was  iilj  for  the  tender  is  not  traverfable;    cro.}^;  66.  * 

150, 151.    5.0;  127.  b. 
But  BEAR,yir  r/?^  defendant^  moved,  that  the  declaration  is  ill, 
ecaufc  he  declares  in  an  a£lion  upon  the  cafe,  where  it  ought  to 
I'mvahre  maritagii, — And  THE  CouRT  doubted  of  this  point, 
5caufc  there  is  a  fpecial  'original  writ  de  valore  mantarii     But 
ONES  conceived,  that  aftion  upon  the  cafe  is  maintainsAle.     As  Ante>  142. 
I  aflion  upon  the  cafe  lies  for  an  efcape  as  well  as  a£lioh  of  debt) 
>  here  it  may  be  the  one  way  or  the  other. 
Another  Exception  was  taken  to  the  declaration,  Bccaufe  it 
not  (hewn  that  the  anceftor  was  feifed  in  fee  of  the  land  fup- 
)fed  to  he  held,  &c. — And  that  was  conceived  to  be  a  material 
ccption  {a). — Et  adjcurnatur. 

(a)  By  12.  Ciir.  2.  c.  24.  the  valtt  maritaiti  is  taken  away. 

Middlemore  againjl  Goodale.  caii4, 

'OVENANT.     Whereas  the  defendant  by  indenture  enfeoffed  if  a  man  coye-* 
•  J,  S.  of  fuch  lands,  and  covenanted  for  himfelf  and  his  heirs  "*"^  **»»*>, 
th  die  feoffee,  his  heirs,  and  affigns,  to  make  further  affurancc  ^J^^^^^^}* f 
on  requeft  ;  which  lands  J.  S.  conveyed  to  the  plaintiff,  who  J!^^  I^t^il 
ngs  this  aftion,  bccaufe  the  defendant  did  not  levy  a  iine  upon  further  aflu- 
J  plaintiff's  requeft ;  lancc,  it  rutis 

riic  defendant  pleaded  releafe  from  the  faid  J.  S.  with  whom  rnd^h^\!SSU 
r  firft  covenant  was  made,  and  it  was  dated  after  the  commence-  /hail  have  be- 
nt  of  this  fuit :  and  thereupon  ntfi^of  it. 

riie  plaintiff  demurred.  i.RoU.Al>.  s^t. 

\nd  ALL  the  Court  agreed,  that  the  covenant  goes  with  the  »-C«n«i>»g« 
d,  and  that  the  aflignee  at  the  common  law,  or  at  leaftwife  by  l^%  „  j. 
:  ftaiutc,  fhall  have  the  benefit  tlicreof.  ^;^3        ^•''• 

Secondly,  They  held,  that  although  the  breach  tvis  in  the  in  covenant  by 
le  of  die  affignee,  yet  if  the  releafe  had  been  by  the  covenantee  an  aflisnefc,  th# 
ho  is  a  party  to  the  deed,  and  from  whom  the  plaintiff  derives)  ^^'^^ntttaj 
ore  any  breach,  or  before  the  fuft  commenced,  it  had  been  a  ^om  tte*'^^* 
>d  bar  to  the  affignee  from  bringing  this  Writ  of  covenant.  nTntee  f^^^n^' 
t  the  breach  of  the  covenant  being  in  the  time  of  the  aflignee,  breach  in  tht 
not  levying  a  fine,  and  the  aftion  brought  by  hiiti,  and  fo  iu  ''"»cof  the  aC^ 
hed  in  his  perfon,  the  covenantee  cannot  releafe  tbi$  aftibn  ?.^'!*®»  ^"^  '^ 
lerein  the  affignee  is  interefted.     Whereupon  rule  was  given,  wm  ei^'lfter 
It  judgment  fhould  be  entered  for  die  plainuff,  Unkfs  Caufe  was  the  a^^iMi 
;wn  to  the  contrary  by  fuch  a  day  (<?)*  brought 

•6,137. — I.  Roll.  Ab.  521.     2.  Rolii  Ab.  4f  I.      Croi  Jac.  |ttt.      2.  Lev.  106.       ^;  Lev.  i#4, 
.Lit.  215.    Allrn.  3-).    Dyer,  57.     3.  Leon.  69^     a.VVilf.  3^6.     5.  t^om.Dig.235.    a' Ch.Caf.  iig, 
[a)  Judgment  was  ^veil  for  the  defendant.  Poft.  505. 

Harrifon^s  Cafe.  c^sa  f. 

'HOMAS  HARRISON  was  indiaed,  F6r  that  oil  the  4.  Afay,  Todifturt 

14*  Car,  1.  while  the  courts  of  common  pleaS,  king's  bench^  coum  or joftiCt 
1  chancery,  were  fitting,  he  rufhfcd  to  the  bar  of  the  common '^^^ '**'**"'"*'*» 
las,  and  ip  difturbance^f  the  Jufticcs  and  of  the  court  ahd  Jul*  ^oSTalfy* 
fe  fining  therein,  is  a  high  mifprtfiooi  for  which  the  offender  may  be  indiQed,  fined,  expufe^^und 
•rifonsd.     Ante,  175. 


S.  C.  Hjtton, 

I 
I 
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HA.iisoN's     niinillration  of  jufticc,  and  againft  the  king  and  his  regal  majcfty, 
palam  ti  publ'ice  et  malthos}  intending  to  draw  Jl'STiCE  HOTTOS, 
one  of  the  Juftices  of  the  con^mon  pleas,  into  di(jplcafiirc  of  the 
131.  king  and  of  other  his  fubjcfts,  and  to  bring  him  into  dangcrof 

f.  Sid.  171.  i^is  lifc^  and  forfeiture  of  his  life  and  goods,  fpake  thefc  words  of 
^03!^**'  *^^'  '^'"^  tne  faid  Justice  Hcttox,  in  the  prcfcncc  and  audicnceof 
Pvph.  135.  ^^^^  Juftices  tlierc  fitting:  *•  /  accufe  Mr.  Justice  Hvttox  if 
f .  Hawk.  p.  C.  •*  high  trcafin,^^ 

*VcSln  126  ^^^  defendant  pleaded  «•  'Sot  ^ulhxy  and  by  a  jury  of  knights 
*  '  •  '  •  and  efquires  was  found  **  Guilty]^'*  he  confcffing(fl)  that  ne  fpab 
(*)5.  Co.  125.  thofc  words  purpofcly  and  openly,  bccaufc  Judge  Hutton,  in 

b.  liis  argument  in  the  cxchccjurr -chamber,  maintained,  that  thekii^ 
Fort,  ion        might  not  charge  liis  fubjecls  to  find  ihips,  and  that  therein  he 

denied  his  fuprcmacy ;  and  by  this  means  he  ftirrcd  up  the  fob- 
jcc\s  to  fedition  againll  the  king. 

The  judgment  was,  that  he  ihould  pay  a  fine  to  tlic  king  of  fiv« 
tlioufand  pounJs,  be  imprifoncd  duiiiig  the  king's  pleafure,  hare 
a  pa|>cr  upon  his  head  ihcwing  his  otFcnce,  and  go  therewith  to 
all  the  courts  of  H'ctimmih^  and  make  his  fubniiiiion  in  crery 
cowrt  in  //  tftmhaier-Hali  and  \\\  tlic  Lxcbcqun'^  for  it  is  an  offence 
(n  Mr.  Jis.   ^^  <^; ^^ry  court  {b). 

iiceHottvm       KeilLIn'g,  CUrk  of  the  Croion^  informed  the  Court,  that  ira- 
brought  »n  ac-  prifonmertt  during  the  king's  pleafure  is  ufually  entered,  and  not 
himf^ilw        Jmprifonmentduri*ig  life,  except  where  there  is  an  awarding  of 
innf*she:Kh      forfeiture  of  lands  during  life, 
for  delanutiooi  and  recovered  loyoocl.  daau^e^. — H«L  R^p.  i^t. 

^*"  *•  The  Marquis  of  Wlnchcftcr's  Cafe. 

f^^^iJT^i^  P  RROR  to  rcver'.V  a  -Ui^gtiicnt  for  the  king  upon  an  indiftmcnt 
U  tcv^m"^  againrt  Ir.m  by  tiie  nimc  of  L^J  St,  Jch,  for 

any  dckci  in  recufancy,  for  iiis  abi'ence  from  clmrch  for  two  months ;  wiier- 

the  lecoid  iifdf  upon  hc  appearing,  ?.r.d  pleading  not  guilty,  it  was  found  by  vtr- 

tbJK  tends  to  ^^c^^  ^^^^  j,^  ^^-^^  guilty  for  the  abfcnce  of  one  of  the  monthsi 

3udict*^^;I'i^*  parcel  of  the  time,  and  not  guilty  tor  the  other  month  ;  whcretfli« 

omiffi'nof  a  It  was  adjudged,  tliat  be  ihould  tortcit  twenty  pounds,  and  for  the 

c«.'^4tf:.r,  fe'c.  other  month  la:  is-i  /w  J'e ;  and  the  King's  Attorney  ligiiiScdbis 

not«rithitaRd.  maicftv's  pleafure,  tliat  if  it  were  erroneous,  it  ihould  be  rcvcrlfll- 

ins  th€_wotd»  ,Yn\l  RoLLE  aiF.-ncd  divers  errors  : 

c.  4.  i.  id,  FiasT,  That  the  indictment  is  apuJ Caf:nam  Ii\ti:jK,  andhcdoA 
An:«,  46^.  not  fav  in  wliat  ccantv  or  psriih  iyiKt^  is. 

S.  Co.  ^0.  a.  Secondly,  It  is  .--raw  Joh^-  Finch,  Scr.  ya/:iciafior»m  i* 
K*>in,  4;4.  ^u.-.i  «V..r«-»4:rj^.  and  he  doth  not  fay,  'ju.:Ij:aT.^ntm  ad  ajtjits  el^ 
1 1  Co,  ; .  t, 5,  r^:,:^  .:V;.i,  •  J.-.-:.  •:. 

if.^^-^^.•         'rHi?.DLY,  lvt..;v::>  the  indiihnent  is  a^ai::ft  him  bv  the  oai* 

^Sc.  4*^1.         ot  i^r •:;«:.••;  >T.  K>:in\,  w::*io;.t  Other  aCvlirioii. 

So^^r,  :::.         Kc;rttil>^  i'ecaull*  thc  indittaicn:  is,  c;*;rf  •;*»:  .Kwjit^i^* 

J.  Kcb  5;,.  ^,v.:  .,:"t  .*,:j.. -.^.'.Tii  >  .r- .'.'.  and  there  is  njt  aiw  ci^urcli  VDt^' 
«.  Moa.  141.    .11- 

1.  Haw>L.  P.O.  And  THE  CorRT  he!d,  that  none  of  the  exceptions  were  ir> 
*^»  tcriAl;  ^n^  it  w:i>  dov:l>:cJ  whcrl.'cr  any  exception  be  good  u?^ 


vciu;\j  io  \Vii  vVm.c 
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But  afterwards,  bccaufc  the  judgment  was  not  n/ro  cnpiatur,  and  The  kinjmay 
t  omillion  thereof  is  apparent  to  the  king's  prejudice,  and  for  mentof  recu^* 
It,  upon  every  conviftion   in  indidmcnt,  the  judgment  is  ^«i^  fancy,  notwii'h- 
Uatur  >  for  this  caufc  the  judgment  was  reTcrfcd.  /tanding  s-Jac, 

I .  c.  4.  f.  1 6. 
I.  Show.  309.     5.  Mod.  141.     1.  Hawk.  P. C. 25. 

Middlemore  agahijl  Goodalc.  ^^««  7* 

Fide  ante.  Page  503. 
^EAR,  j^or  the  defendant^  moved  this  Cafe  again.    And  he  took  If  lands  be  con* 
'  exception  to  the  declaration,  That  it  was  not  good,  becaufc  he  ^eycd  with  a  co- 
ings  the  aftion  as  affignee   of  affigncc  of  the  covenantee;  and  ^^*a^u[/nce 
ews,  that  tlie  conveyance  was  made  to  tlie  plaintiff  and  Frances  ^^^  afterwards 
swife,  and  to  the  heirs  of  the  huiband  :  and  he  brings  the  aftion  affiinied  to  huj. 
>le  without  naming  his  wife,  who  is  yet  alive,  fo  *c  is  hot  good  ;  handandwift^ 
r  he  ought  to  have  joined  his  wife  with  himin  thcaftion.— And  ^^^^  ^"^^^^^^^ 
LL  THE  Court,  abfente  Brampstok,  were  of  that  opinion.  in^hTc^enant! 
^hereupon  judgment  was  given  for  the  defendant,  quodquervm  nikil  Ante,  348. 
fiat  per  billam.  S.C.  Jone$,4o6. 

Com.  Dij.  572.     1.  Roll.  Abr.  34t.    Cro.  Jic.  399.    3.  Buk\.  164.    Dougl.  329.   3.  Term  Rep.  627, 

Mann  agahijl  the  Bifhop  of  Briftol,  Robert  Hide,  and       Caie  g. 
Richard  Hide,  Incumbent. 

EnJlerTer/n^   ij^.  Car,  I.     Roll  ^61, 

"\UARE  iMPIiDIT  in  the  common  pleas  for  tlie  church  of  Jone«,  407. 
'\^fVootton  Fits-pahiy  in  the  county  of  Z>c/yi'/.  ».  Roll  49- 

The  plaintiff  entitles  himftlf  to  the  advo\\fon.  For  th^l Margaret 
'huhb  was  feifed  in  fee  of  the  manor  of  IP^cottcn  1  hs-pain^  to  which 
lanor  thcadvowfon  was  ap})cndant,  and  upon  the  nth  September^ 
0.  Jac.  I.  let  it  to  Robert  Cook  for  years,  a  d  e  datus :  that  on  the 
yh S/ptembery  20.  Jac.  I.  he  entered  and  was  pofTcfled  ;  and  that 
largarct  by  indenture  the  13th  Scptcmbn-^  20.  \fac.  i.  granted  the 
svci-fion  to  n^llliam  Bijhop  and  others,  to  the  uTc  of  the  faid  Mar- 
arct  for  her  life,  and  after  to  the  ufe  oijoau  Cook  and  the  heirs  of 
cr  body  :  that  afterw-ard  Margaret  died,  an<i  Joan  entered,  and 
.•vied  a  nne  to  the  faid  John  Mann  of  the  faid  manor,  to  which  the 
lid  advowfon  wasi appendant;  whereupon  at  the  next  avoidance 
be  plaintiff  prefciJbd,  &:c. 

The  defendant  Robert  Hide  conftfTcth  the  feifin  in  fee  of  the  faid 
^argarety  and  that  fhe  infeoffcd  him  of  tli^  manor,  to  which  the 
dvowfon  was  appendant,  whereby  he  prefcnted,  ^c. ;  and  tra- 
crfcth  the  grant  of  the  reverlion  wado  a  forma^  t^c.  \  and  iffue 
•as  taken  thereupon. 

Sicbard Hide^^s  incumbent,  pleads,  and  entitles  himfelf.  For 
hi  Margaret  Chubb  being  fcifcd  in  fee  on  the  4th  Augujl^ 
9.  Jac.  I.  by  her  deed  granted  to  Robert  Jacob  the  iirftand  next  ^  Com.DIj. 
voidance ;  and  that  Robert  Jacoh  died  and  made  fuch  a  one  his  *^4' 
Jcccutor,  who  granted  the  next  avoidance  to  the  faid  Robert  Hide^ 
^ho  prefcnted  thereto  the  defendant  Richard  Hide;  and  the  ifluc 
pon  this  plea  was  **  non  concejit.** 

The  jury  upon  thcfe  iflues  feund  a  fpecial  verdift.  On  the  firft 
Tuc,  they  find  the  leafe  and  grant  of  the  revcrfion,  and  that  it  was 
)  the  ule  of  the  laid  Margaret  during  her  life,  and  after  to  tlic  ufe 

K  k  ^  of 
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***"        of  Riiirt  Cmk^  QQtil  Jsam  CmA  came  to  the  a^ of  twatr-one  yon; 

ntl^r  of  '"^  ^^^  to  tbe  ofe  of  Mmttbrw  CbmU  and  Jcm  C  j^,  and  dii  hciii 

B«sfT0L  aod  ^^  ^'^  ^'^7  ^'^  7^^*  ^  ^^  ^^  Afcuhcsf  to  fat  cngeodcicd  ;  anj 

Oraftt.      ^ftcr  to  the  nfe  of  the  laid  ^m«  and  the  hvm  of  hcf  twdr :  aodaftt^ 

to  the  ufe  of  ^«^/  and  hb  bdrs.    And  tbcr  find,  that  ^m 

accoiDpii(hed  her  age  of  twcntT-H>nc  yean  befoie  th0  afiwn  bro!^ 

and  that  Matthn'A\cA  withcm  ifloe  of  dtebodr  of  the  &jd  Jfa} 

and  that  upon  the  4th  Amgitft^  19.  ym.  i.  Afmimret  gnntcd  to  die 

(aid  Rihfrt  Jaco^  **  dutamu  vitm  fffhu  RoBEaTK  frirmcm  atni:* 

**  mam  advuatimum^  Vc^  and  that  he  died  befinr  die  cfamai  k- 

came  void. 

The  qncftion  was.  Whether  this  wcfc  an  abfolutr  pant  of  the 
|ie  t  avoidance,  as  it  was  pleaded,  or  not  r 

It  was  Ar;rDCED  in  the  common  picas /rr  theflr.wtjfj  ml 
9in  :  and  this  judgment  wstz  here  affinned ;  for  it  is  not  an  sbfolihe 
grant  of  tbe  next  avoidance,  but  it  is  limited  to  him  to  rTtfeni  m 
thcr  adrowfbn,  if  it  becon)cs  void  during  his  Ii&>  and  not  tba  other- 
wife  it  fhonld  go  to  bis  executors. 

HoLBoay,/5r  thepjcmffin  the  writ  of  error,  moved,  that  thf 
iflbc  being  upon  the  grant  of  the  rcverfion,  Whether  it  were  granted 
»;*/#  €t  f§rmapr9utF  the  verdift  found,  that  it  was  granted  to  Ac 
life  of  AUrgaret  for  life,  and  after  to  the  nfe  of;  &c.  ut  fuf^a:  and 
altbotigh  it  be  found  that  the  eftates  were  dettrmined'  before  the 
aftion  brought,  yet  it  fhould  haTe  been  ihewns  for  there  is  00 
fuch  grant,  muU  etftmSfrsuU 

But  GaiMSToy,/«r  the  defaUmd^zigotA^  that  thefe  eftates brin; 
determined  need  not  be  mentioned,  efpeciallv  in  this  poflcffory 
fuir,  the  qncftion  being  only  for  an  avoidance  fallen :  and  althoBgh 
the  travcrfc  be  found.  qu:d  Uncejgit  msdw  et  f^miy  that  extends  not 
to  tlic  ufcs  limited,  bat  w«r  concejfit  revnjkncm  mtdf  et/yrmdfntt, 
and  it  is  found,  wJ  cexejfi:  rrvir/zcnm  midf  ct  fcrmdj  and  thcetbt« 
detennined  need  not  be  mentioned;  as  14.  £^.4-  f/.i.  feoff- 
ment to  three,  the  one  dies,  it  may  be  pleaded  to  be  made  to  the 
furrivors,  not  mentioning  him  that  is  dead. 

All  THE  Court  bein^  of  that  opinioii,  th^  ju^gcp^t  was 
}Srmcd. 

^*"  9-  Evans  and  Cortington's  Crfb. 


r»p.  •!. 


_       I  perfons,  made  a  refcous  and  aflfault  uppn 
a  bailiff,  who  by  virtue  of  a  warrant  upon  a  bill  of  Afiddltfex  againft 
^J/ .^''        ff-IJ/zmm  Geety  j^ad  arreficd  \nv^  and  was  carrying  him  to  prilbn, 
2  R.;i.  -»».  srs.  arid  they  procured  him  to  tfcape.     Thearreft  was  at  Ckanng'Cr9j\ 
DAy  c.  s?.       in  tlie  pariib  (^i  St.  t.Vi  /iii*s,  in  the  county  of  MiddUfrx ;  and  after 
2.  »*aK-.  1 55.      jjjc  arrcU,  thev  aiTaultcd  tiic  bailiffs  and  beat  them :  and  the  bailift 
2.  ii*»k.25.t.    p^.ftii|g  ^hc  prronrr  into  a  hqule  for  fefc-keeping  againft  the  tu- 
mult, tliev  afa'jhcd  the  lacufe;  and  notwithftanding  a  juflicc  or 
peace,  alTsueJ  by  three  co!»l^ab!cs,  mude  proclamation  for  keeping 
the  reace  ai*d  :"or  their  <:c;  anure,  yet  tncy  continued  their  aflanhi 
breaking  <^pen  the  ho*j"c>  sn^i  with  ladders  taken  fix>m  the  king's 
houfe  at  //  biUhjil  ;wherc  liic  a.ing  with  hit  couft  wese  refidcnt^ 
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aponthc  twenty-fourth  of  Mavch^  13.  Car^  1.  in  th^  afternoon  of  Evans  «nd  ^ 
toe  faid  day>  made  this  riot  and  rclcous,  and  carried  the  prifoncr  ^ttjhctok's 
^!way  through  the  king's  houfe,  and  caufed  him  to  efcape  i^a).  ^"' 

Upon  this  indidment  nine  of  them  being  arraigned  pleaded  not  See  the  cafe  of 

Siilty,and  four  ofthem,  viz.  Evans,  Cottington,  Thomas  Groom^  and  R«  v.Roycc^ 
'eatlcy^  were  found  guilty,  and  five  of  them  were  found  not  guilty ;  ^    »»rr-»073« 
but  againft  three  of  them  there  was  probable  evidence,  that  they 
were  aiding  to  this  riot  and  refcous,  but  the  jury  acquitted  them. 

Wherefore  becaufe  it  was  fo  great  a  riot  and  offence,  being  com-  By  the  coremon 
initted  fo  near  the  court,  it  was  adjudged,  that  the  faid  four  per-  ^avrriort  «»d 
fons,  which  wcrefo  conviftcd,  fliould  be  committed  toprifon,  and  [^"^Jiormout* 
every  of  them  fhould  pay  five  hur.^  red  pounds  fine  to  the  king,  and  nature,  may  be 
that  every  of  them  Ihould  Hand  on  the  pillory  at  IVejlm'tnJlcr  and  punifhed  not 
Charing-Crofs^  where  the  riot  was  done  ;  and  that  Thomas  Groom^  only  hy/w  and 
irho  was  a  cobler,  and  entered  into  the  houfe  with  a  drawn  fworJ  ^^^^'l^'l^l^ 
and  a  kettle  upon  his  head  as  an  helmet  to  defend  himfclf,  (hould  ^^* 

Rand  upon  the  pillory  with  a  fword  in  his  hand  and  a  kettle  upon  ^"o^'if'/if * 
liis  head,  and  Ihould  be  bound  with  good  fureties  for  their  good  ,*  Hawk.  P.  G* 
behaviour  before  they  fhould  be  delivered :  and  the  three  which  298. 
vcre  acquitted,  againft  whom  was  fuch  probable  evidence,  were 
>ound  to  find  fureties  for  their  good  behaviour. 

(a)  See  the  Riot  Adl,  i.  Geo.  i.  c.  5. 

Thomas  Barkham's  Cafe.  ^^"  »^- 

T^HOMAS  BARKHAM,  upon  a  habeas  corpus  awarded  to  the  The  king's 
*    Warden  of  the  Fleet,  was  brought  to  the  bar  ;  and  it  was  re-  ^^^^^  ^'i'  *»»* 
umed,  that  he  was   committed  nth  t^Iovembcr  16^7  by  warrant  JJ{|^^J|,j^^"**jj^ 
rom  the  Lords  of  the  Council  to  the  Fleet,  to  remain  there  until  other  privy  council 
rder  given. — And  for  that  there  was  not  any  caufe  of  commitment  where  nocauf* 
ncntioned  either  in  the  mittimus  or  return,  the  Court  conceived  "cxpreired. 
LC  ought  not  to  be  detained  in  prjjbn  ;  whereupon  he  was  bailed.     ^^^'*  '^3*  *^^* 
9^—2.  Cro.  Si.  219.     See  2.  Hale,  14V,     ».  Hawk.  ch.  15.  f,  70.     a.  Bl.  Rep.  756.    2.  Wilf.  ij^j. 

Lawfon's  Cafe.  ^^"  "• 

r\NE  Lawforis  at  the  fame  time,  upon  another  writ  of  habeas  corpus  The  return  to  a 
^  to  the  Warden  of  the  Fleet,  and  returned,  that  he  was  com-  *'»*•*'''■•  ^"^^ 
nitted  4th  May  1638,  by  the  Lords  of  the  Council,  and  no  caufe  ^"com^'l^i^^^^^^ 
hewn,  was  therefore  let  to  bail.  Ante,  133. 

^  579*  593-""»-  ^'^  55-    Vaugh.  137.    PaJm.  558.     3. Com.  Dip.  456.    a.  Hawk.  P.  C.  269. 185, 

Smith  agawft  Smith.  Gaik  12. 

A  SSISE  of  a  rent- feck  in  the  county  of  Cambridge.     Upon  a  A  demand  ami 
^  fpecial  verdift  the  cafe  was.  That  a  rent- feck  was  granted  of  "^^P^yn^^^of 
•our  pounds  a-year  by  John  Smith  to  Nathaniel  h\s  fon  in  fee,  if-  \ZTtl\cb^\ 
^fngout  of  an  houfe  called  the  Unicorn,  in  Lynton,  payable  at  the  ,mit$,T4 -l^dif! 
fiHunciation  and  6t.  Michael  At  the  houfe  of  the  faid  Nathaniel,  in  .ciiii    ft'.crcot, 
'pitonf  to  begin  at  Michaelmas  after  his  deceafc,  and  gave  fixpence  although  by  the 
^  name  of  feifin,  and  for  rent  due  at  tlic  uinnunciation  1637,  and  ^^"*.''  ^** 
^  years  before,  and  not  paid,  &c.  ^tltr^pi^^ 

K  k  4  The       * 
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SMtTR  The  jury  find  the  grant  of  the  rent  and  feifin  giren,  and  the  de* 

^aimjt  mand  at  the  faid  houfe  called  The  UnicoRk,  at  the  faid  Fcaft  ot 

Smith.  ^^  jfnmtnciaticn  1637,   and  that  none  was  there  to  pay  it-    The 

Bend!.  59.  queflion  was,  Whcdicr  this  were  a  difleiiin  for  the  rent  arrear  ? 

Plewd.  71. 

4.  c«.  73.  The  doubt  was.  Whether  it  were  a  good  demand  for  the  rentit 

Cn^E^Jr  1  ^^^  ^^^  ^^  ^^  Annunciati9n^  at  the  boufe  out  of  which  it  was 
Co!lii.  I'iKbl  iffwir.g,  and  not  at  the  houfe  where  it  was  payable  ? 

t^Rnii. Ab.4t7.  And  it  was  rcfolvcd  by  the  Chief  Justice  and  MvsEtr,  being 
Hobl  X07.  '  Jufticcs  of  aiBfe,  after  advice  had  with  other  of  the  Judges,  who 
4  B4c.Ab.t56.  were  of  the  fame  opinion,  that  it  was  a  ^ood  demand,  andadif- 

feiiin  for  not  payment ;  and  th^t  this  gitt  of  lixpence  in  naiBC  of 

feifin  was  good  feifin :   and  the  jurv  found  all  in  danu|ges,  viz. 

twenty-four  pounds,  not  mentioning  it  to  be  for  arrearage^  of  rtttt; 

and  It  was  well  enough,  for  the  precedents  warrant  biith  wtyj. 

W  hereupon  it  was  adjudged  for  the  plaintiff,     llde  Co.  Lit.  ^ii-i*"^ 

7   Cff.  18. 29.  a.  andtb^  Bcok  of  Entries,  foL  78.  £jf  ^9.  HiL\^.  £ja, 

rht.  lit  Ccm.  Bqkc.  ATidd.  ^Jfijefor  a  Rent-Jak. 

See  4*  Geo.  a.  c.  i|. 


Miduieto 


r 
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14.  Car.  I.    In  the  King's  Bench. 

Sir  John  Brampfton,  Knt.  Chief  Jujilce. 

Sir  William  Jones,  Knt.  '  1 

Sir  George  Croke,  Knt.  >  Jujliccs. 

Sir  Robert  Berkley,  Knt.  \ 

Sir  Jbhn  Banks,  Knt.  Attorney  General. 

Sir  Edward  Littleton,  Knt.  Solicitor  General. 

Anonymous.  C4«»  n 

RESPASS  againft  hu(band  and  wife  for  breaking  his  clofc.  in  trefpaft 


After  vcrdift  for  the  plaintiff,  the  hiifband  died  betwixt  ^^j/^Lf^lHl. 
the  day  of  the  ntfi  prlus  and  day  in  banco,  ItLtiT^Xtht. 

Archibald  now  moved,  that  no  judgment  (hould  he  entered  ;  *^.**"  '^»««> 
the  hulband  beine  dead,  the  aftion  as  to  the  wife  is  by  the  aft  G^rhSwrit* 
jod  abated :  and  ^r  that  cited  6.  Ed%v.  3.  fU  295.     u.  Hen.  7,  myi  be  ^ 

knd  it  was  held  by  all  the  Court,  that  the  death  of  the  p^^**^*' 
ntifF or  defendant,  after  vcrdift  hyni/i  prius  and  before  the  day       '^^*' 
anco^  (hall  abate  the  writ  or  bill :  and  although  hufband  and  ^^^'  J*^-  *'• 
t  be  but  one  perfon  in   law,  yet  forafmuch  as  the  hufband  is  Ifsid.  mi  14 
1  before  the  day  in  banco^  no  judgment  may  be  entered  j  and  if  it  3*.  Uoa.  5. 
entered,  it  is  error.  *.  Srr».  fo6j. 

lut  becaufc  this  is  in  an  aftion  of  trefpafs  which  isbutpcrfonab  i.  wiir.  xi^' 
15  joint  and  fevcral,  the  Court  doubted  ;  for  it  is  clear,  if  30*. 

wife  had  been  dead,  and  tlie  hulband  furvived,  judgment  fhould  »•  Mod.  115. 

c  been  entered  againfl  him  :  and  the  reafon  is  the  fame,  that  ^**^^*^»4»5- 
furviving  fhould  be  chargeable  for  the  trefpafs,     But  whether  'g  •^•D»5- 

bill  Ihall  abate,  the  Court  would  advife  ;  per  quod  adjournatur.  ,.  bLab.  10. 
S(:«  17.  Car.  2.  c.  S.  and  8.  ic  9.  Wlii  3.  c.  10.  4«  Bac.  Ab.  3^* 

Ceely  againfi  Hofkins.  Case  a. 

Hilary  Term t    iT,.C{ir^i.     Roll  6g6. 
RROR  of  a  judgment  in  the  common  pleas  in  an  aftion  for  |*  Thou  tit  for- 

thcfe  words :  **  Thou  art  forfworn  in  a  court  of  record,  and  «!^^^  '?* 
hat  I  will  prove."     After  verdift,  upon  not  guilty,  aiiid  found  •*  cord*  arc*ac. 

the  plaintiff,  the  defendant  there  nio\\ng  that  thefe  words  were  lionabit,  wi:iu 
:  aftiopable,  and  judgment  being  there  given  for  the  defendant,  ®"'  ftaxing  in 

^rit  of  error  was  brought  and  afligncd  in  point  of  judgment.        ^*]?*  court} 

and,  aicor  rc« 
loLLEy  far  tie  plaintiff'  in  error,  moved  to  have  the  judgment  wfiii,thccomt 
crfed,  Bccaufe  the  words  are  very  flanderousj  and  as  much  as  ©^  error  will 
chad  feid,  **  He  was  a  perjured  perfon."  give  judgmoit, 

lut  Ma YVARD,yir  the  defendant  in  error,  faid,  That  it  had  been  '*  ^®*^  ^*^* 
ch  debated  in  the  common  pleas,  and  the  Court  there  agreed,  saiic^^^ii.  401,  • 
tthe  aftion  would  not  lie  ;  and  he  conceived  the  reafon  to  be,  a.  Saand.'«56/ 
aufe  he  did  not  fav  in  what  court  of  record  he  was  forfworn  ;  t.u^.  310. 

nor  ^^^'  «?'• 


S»o 
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Cbblt       nor  that  he  was  forfworn  in  giving  any  evideqceto  any  jary :  aolj 
mfmiwjl        it  may  be  that  he  intended  only  that  he  was  forfworn,  notjii"* 
ciaJly,  but  in  ordinary  difcourfe  in  fomc  court  of  record. 

But  Jones,  Berkley,  and  Myself  held  clearly,  that  the 
well  lay ;  and  fuch  foreign  intendment  as  Maynard  pret 
Ihail  not  be  conceived  ;  and  it  (hall  be  taken  that  he  fpake 
words  maliciottfly,  accuiing  him  of  perjury,  and  for  a  falfe 
taken  judiciallv  upon  judicial  proceedings  in  a  court  of  recoid, 
(hall  be  understood  according  to  the  common  fpeech  and  ufual 
tendmcnt;  as  to  fav,  fuch  a  one  is  **  a  murderer"  (notfi 
whom  he  murdered,  or  when),  an  action  lies;  and  it  ihall  not 
intended  that  he  was  a  murderer  of  hares,  unlefs  fuch  foreign 
tendmcnt  be  difcovered  or  fhewn  in  pleading.     Wherefore  they 
held,  tliat  the  judgment  is  erroneous:  but  becaufe  BRABiPSTOlp- 
was  abfciit,  they  would  advife.^And  afterwards  the  judgment 
reverfed,  and  the  plaintiff  recovered. 


Caii  |. 


A  utUwm-fur* 
mMttrt^tod  ID 
tKe  neighbour- 
hood of  other 
boufet  is  1 DU- 
fancc. 

1.  Roll.  Ah.  139. 

Palm.  5j6. 
vcni.  16. 
Kcb.  500. 
3.  Kl.Com.il  7. 
balk.  4o^-  4^^ 
Ld.  Ray.  1163. 
I .  Coco.  Dig. 
114. 

Scrangr,  704. 
l,Buir.  3^j. 
1.  Hawk.  P.O. 
^.  75.f  10,11. 


Cast  4, 


wo  a>  f'»»;Ibe 
cor.;irvc<l  ac- 
c  r*:  r*fi  to  tbetr 
cja' ".•:»>  accept 
ur  .-.. 

|>of^.  516. 
4.  C.^.  1;.  10. 


Morlcy  againft  Pragnel. 

Trinity  Term^   14.  C«r.  !•     Roll  ^^K^. 

ACTION  ON  THE  CASE-  Whereas  tlic  plaintiff  is  oww* 
^^  of  a  common  inn  in  Eaftgeftockj  that  the  defendant  malicionflf 
ercded  a  tallow  furnace^  and  boiled  therein  much  (linking  tallow^ 
to  the  great  annoyance  of  him  and  his  guefts ;  and  by  reafonojf 
fuch  ftench,  arifing  thereupon,  many  of  his  guefls  left  bis  hod%: 
and  many  of  his  family  became  unhealtliful.  Upon  not 
pleaded,  a  verdift  was  found  for  the  plaintiff. 

Ger  myn,  Serjeant^  moved  in  arreft  of  judgment,  that  an  a&iotti 
lies  not,  for  he,  being  a  tallow-chandler,  ought  to  ufc  his  tnwk^ 
which  cannot  be  laid  to  be  a  nufanoe. 

But  ALL  THE  Court  held,  that  as  the  declaration  is  penned  tbe 
a£lion  is  maintainable ;  for  every  one  oughty/r  utifuo^  quoddtmm 
nm  Udat:  then  when  the  plaintiff  is  an  inn-keeper,  the  defendant 
ercfting  a  tj^llow-furnace  annoyed  his  houfe  with  flenches,  cfpe» 
ciaily  by  boiling  (linking  ftuff :  and  fo  in  TebayUs's  Cafe^  who 
erefted  a  tailow-furnace  acrofs  the  (Ireet  of  Denmark -houfe  xJi^ 
Stran/i^  it  was  found  a  nufance  upon  the  indidmcnt,  and  adjudged  I 
to  be  removed.  Whereupon  judgment  was  here  given  for  ilie  1 
plaintiff. 

Jcffr)-cs  a^d'htfi  Payhem. 

Trimly  Term^   1 4.  Car.  1.     Roll  ^1%. 

A  Cl'lOX  for  thefe  words  of  the  plaintiff,  being  an  ateomcy? 

-^^  •*  He  i>  a  bafc  cheating  cozening  knav^,  and  hath  cheated  010  j 

•*  as  never  any  man  wa?;  cheated.*'  \ 

The  queition  wa?.  Whether  an  aAion  would  He  for  thefe  words? 
for  it  he  h^d  not  ihewn  that  he  was  an  attorney,  an  adion  wonU 
net  have  iieu;  and  as  it  is  laid  barely  without  any  circoffl- 
fraacc,  :idoth  not  appear  |bat  it  toucheth  hi(n  m  bis  profeffioo* 

TiiF  Court  therefore  would  advifr, 
Cra,  Tac.  ffS.  166.     Sa^^r,  :|5.     J.d,  Ra^xn.  5^551. 
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he  King  againjl  Sir  John  Dry  den  and  three  Others.         Ca%%  5. 

r  a  writ  of  right  of  advowfon  the  parties  being  at  iffue,  and  put  in  •  writ  of 
upon  the  grand  affifc,  there  ilTued  thereupon  a  venire faciaiy  to  '"•«*''  ***  ««»«< 
n  quatu9r  miJiteSj  that  they  cum  feipfis  Ihould  return  twelve  ^^^^^^^^ 
"s,  who,  with  the  faid  four,  (hould  make  a  jury  returnable  aneflb^ofL 
Ms  Aficbaells.    Upon  the  day  of 'efToins,  viv^.  i6th  Oifdber  MhcuihtoOt 
Srr.  I.  the  demandant  appeared  and  prayed,  that  the  tenants  be  inthitcafe^ « 
nded:  and  before  Berkley,  Jujiice^  who  only  kept  the  ef-  ^^<^«^««rap- 
,  the  tenants  being  demanded,  James  Turlow^  their  attorney,  J^Jd^.*^^ 
ired;  and  the  demandant  prayed,  that  their  default  might  be  f»<rr</whether 
dcd,  for  they  ought  to  appear  in  perfon. — Berkley,  Jujlice^  the  four  knigtiti 
that  they  might  well  appear  by  their  attorney,  who  was  ad-  ^^^  8«^m«> 
|d  before  upon  the  record.  ^^^.t^, 

terward  he  prayed  for  the  tenants,  that  they  might  be  efToined ;  ^l>«h«r  rhe>- 
h  being  contradifted  by  the  plaintiff,  Berkley,  7«/?/V^,  caufed  "1^  ^  "**• 
.rayer  to  be  entered.  comp.^? 

terward  the  four  knights  being  called  appeared,  and  they  were  Scethccominw* 
inted  to  chufe  others  to  them ;  and  there  being  a  qucftion  ***?^*^*'^*^ 
t  the  number,  they  were  appointed  to  chufe  twenty  to  them  P^*^*^*'5*3' 
ake  a  number  complete  (as  the  clerks  faid  was  the  courfe).        ^  5*5  9* 
JT  NOW  being  moved  in  full  Term,  it  was  refolved, 
iRsT,  That  the  tenants  may  appear  by  attorney. 
coNDLY,  That  the  effoin  caft  was  not  allowable,  becaufe  the 
arance  by  their  attorney  was  entered  and  recorded ;  and  if  an 
n  would  lie,  it  fhould  be  as  well  caft  for  the  attorney  as  for  the 
nts :  and  when  an  appearance  by  their  attorney  is  recorded, 
cannot  at  the  fame  time  be  cflbined ;  wherefore  for  this  caufe 
IToin  caft  was  difallowci 

HiRDLY,  The  queftion  was,  Whether  this  fjl'icr  of  twenty  to  Moor,  67. 
bur  knights  be  good  ;  or,  whether  tbev  ought  to  chufe  and  re-  ^^*  Lit.  159.1. 
twelve  only;  and  if  there  ought  to  f)e  twelve  only  returned,  B^^honReU 
:hcr  the  return  of  twenty  makes  not  the  whole  return  void;  ^a.  96,97. 
tat  it  Ihall  be  good  for  the  twelve,  and  fnrpiufage  for  eight  r — 
;of  THE  Court  would  advife  {a) ;  and,  Whether  there  might 
ly  challenge  againft  any  of  the  four  knights  [k]^  becaufe  no 
ptjon  was  taken  againft  them  the  firft  day  ?     Vide  15.  Ediv.  4, 
39.  Edw.  3.  ^/.  2.     7.  Hen,  4.  />/.  2.     22.  Edvc.  ^.  pL  18. 

I  \xi  S.  C.  2.  Roll.  Ab.674.  it  it  faid,      (5)  Sec  24.  Geo.  2.  c.  18.  by  which  this 
»ort  bcld  the  return  gopd.  caufe  of  challenge  is  taken  a^vay.  See  alfo  oa 

this  point  2.  Hawk.  P.  (\  5S0. 

Mulcarry  and againJl  Eyres  and  Others.  c^««  ^• 

Michaelmas  Term^  13.  Car.  1.  Roll  333. 
IROR  of  a  judgment'in  the  king's  l)ench  in  Ireland^  in  an  cjcft-  O"  » ewdhi^^ 
ment  of  a  Icafe  by  the  Earl  oflumcnd  of  forty  mcfluages,  five  ^^H^J^^^^ 
Ircd  acres  of  land,  forty  acres  of  meadow,  two  hundred  acres  of  ^t  howce^*  if " 
ire,  one  hundred  acres  of  bog,    ?nd  one  hundred  acres  of  the  leflbr,  afwr 
BR.Y*  in  the  villages  ^nd  territories  of  D.  $.  and  V.  notice  of  an^r. 

(ignment  witb- 

pon  not  guilty  pleaded,  a  fpccial  vcrdia  was  found.  That  the  out  licence,  k- 
^i/Tumond,  being  feifcd  in  fee,  let  it  to  the  plaintiff  for  one-  ^^^"^^ 
twenty  years,  rendering  rent,  with  condition  that  he  Ihould  „ee,h«dlfpcnfc» 
let  ^  alien  anv  part  above  thrqe  years ;  ?ia^  if  lip  did,  that  the  with  the  oondi. 

Iwfc  lion. 
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MuLCARBT  Icafc  (hould  be  void,  and  he  rc-cntcr:  and  he  kt  for  three  yt 

■■***  ~p  and  fo  from  three  years  to  three  years,  during  the  term  of  his 

tv?ii  and  ^^  ^^  ^^^^  ^^  '^^S  •  ^"^  ^^^^  ^^^^9  after  this  alignment,  aca 

OmtBi.  ^  rent  due  from  the  affignee,  and  notwithftanding  re-entered 

y.  Roll.  Abr.  made  this  Icafe  to  the  plaintifF:  and  the  defendant  re-entered. 

^'co^^ii  ^^^  qucftions  made  in  Ireland  upon  this  Icafc  were,  Fr 

c^Ut.51.211;*  Whether  it  were  a  breach  of  the  condition  ?  Secondly,  Whi 

Cr%,  £Ux.  553.  the  acceptance  of  the  rent  by  tlie  hand  of  the  amgnee  mal 

572#-  good>  and  difpcnfeth  with  the   breach,  efpecially  die  accept 

Cfo.  Jic.  J9S.  being  at  another  rent-day?  Andit  was  refolved  tbire^  and  adjn 

I'^hU's'lt  ^«>^  the  defendant. 

J.  Burr.  139.  Put  THE  CorRT  here  refolved,  that  it  was  a  plain  breach  0 

^^Tarnf V'  Condition,  and  the  acceptance  after  might  not  difoenfe  witJ 

•*j^^        ***'  condition,  feeing  it  was  that  it  fliould  be  void ;  lo  it  was  J 
lutely  dctei*mined. 

kTw*!?!  T'"  Ghimston  then  took  an  exception  to  the  declaration,  Tha 
fenuriy^c^s^^^  ^^^^*  of  i(>^  was  not  good;    for  there  is  not  any 

4^.  word  known  :  but  it  was  held  to  he  an  ufual  word  tiiere  and 

'Hii,  555.         known  (a) ;  and  if  it  were  not,  yet  the  plaintifF  might  releafehi 
Dougi.  3c 5.      mand  as  to  that  land,  and  have  his  judgment  for  tlie  refidue. 
Ejeamrfitfor        ANOTHER  ExcEPTiow  taken  by  him  was,  Becaufe  itwas/i 
hod  lying  in     //>  ft  territoriis.^^But  it  was  held  to  be  well  enough,  for  they  I 
fuch  vif/^p'     the  fjiij^c  f^r-nfe  .  ajT^j  if  not,  it  is  but  furplufage  for  terriwiis, 

|ood.  Whereupon  rule  was  given,  that  judgment  ihould  be  revo 

unlcfs  other  caufe  were  Ihewri. — And  afterwards,  being  moved aj 
the  judgment  was  reverfed  ;  and  judgment  given  for  the  plain 
quid  recuferet  taminum Juum  prgedi^um. 

The  writ  of  It  was  moved  how  the  habere  facias  pofpffionem  fhould  be  awan 

podemon  onre*  — AND  RESOLVED,  that  there  (hould  be  a  writdirefted  to  thcCH 
irerfing  a  judg-  j^T^iTicE  in  Ireland to  reverfe  tliat  judgment,  and  commandiw. 
B»entfrom/re.  ^ward  cxccution  (b). 

iandf  is  10  be  direfled  to  the  Chiif  Jwsticj.  a.  Saund.  256.  Cro.  Jac.  533,  Ydf, 
4«  Uurr,  2156.     5.  Com.  Dig,  \oi, 

(a)  Strang*,  7 1.  it  wiU  lie  for  a  moun*  received  or  adjudged,  or  any  other  pm 

tain  in  IrcUnd,  or  for  alder  car  in  Norfolk,  ings  be  had  by  or  in  any  of  his  fluji 

9rra.  1063.  10^4.       i.  Burr.    139.    623.  courts  in  this  kingdom  in  any  aAion 01 

5.  Com.  Dig.  IT  3,  274.  at  law  or  in  equity  inAltutcd  in  2070 

(/>)  Byai.Geo.  3.  c.  53.  and  13.  Geo.  3.  inajefty*s  couru  in  Zrc/oaJ. 

c.  aS.  no  writ  of  error  or  appeal  (hall  be  ^ 

Casf.  7.  Thomas  Smith  aj^ninjl  Richard  Cooker. 

Trinity  Term,   14.  Car,  i.     Roll  \^()^- 
4^naaionwiii     ACTION  for  thefe  wojds  of  the  plaintiff:  *•  Thou  and 
Jicbyhu^and    I^   <*  wife,"  imiuendo  the  plaintifF  and  Jgnes  his  wife,  **  arcb 
ajone.for faying,  (i  bitches,  and  have  bewitched  my  mare,'*  inmtendo  the  marc  of 
"  wi^"a*ro  '  ^  ^^'^  Thomas^  where  it  ought  to  have  been  '*  the  mare  of  the: 

•*  wiiches,  and    "  Richard^ 

'♦have bewitch-  After  verdift,  upon  not  guilty,  for  the  plaintiff,  it  wasm0W 
'L^col  ThT'  ^^^^^  of  judgment  for  the  defendant,  Becaufe  that  two  cannot  c( 
n'tre  of  »*  the  "^'^  ^"^  witchcraft ;  alfo  it  cannot  be  the  mare  of  the  plaintiffi 
•♦ /i/ui/iii/,"  in-  the  mare  of  the  defendant,  zs  pnrdt^ti  Thom^e  imports, 
«*^V*V  ^^*  '^'^  ^^"  allocatur :  for  the  words  ought  to  be  referred  as  theyi 
«  def/ndnni,  *     fpo^^n,  vlz.  that  both  of  them  bewitched  my  mare  i  and  •**• 

S.C.  Jott«,409.    *  ' 

V^oU.  Ab.  24.    Cro.  Jac.  102.    Dyer,  19.    Gouldf.  76.     1.  Bac.  Ahr.  33.     4.  Bac.  Abr.  ic. 
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ten  to  each  of  them,  that  jhcy  had  fevcrally  committed  the  of-       Smitw 
Im :  for  if  1  man  iaith  to  two,  "  You  both  have  murdered  J.  S,"     \^^^ 
ilh  of  them  (hail  have  his  aftion  fevcrally,  and  not  jointly,  as   .  ^*^ 
^x  Year-Book  28.  Hen.  8.  pi.  ig.  is :  and  for  the  laft  words,  #««/• 
jifi  the  marc  of  Thomas^  Thomas  is  repugnant  to  the  precedent 
l^ids,  &C.    Therefore  judgment  was  given  for  the  plaintiff. 

Anonymous.  Ca«s. 

rlESPASS  of  alTault  and  battery  againft  hufband  and  wife  for  a  Jfi<Jgm«»t 
battery  done  by  the  wife.     The  defendants  being  found  guilty,  ^J^!!^^!^^ 
lequeftion  was.  Whether  a  qtdOcUapiatur  {hould  he  entered  againll  batreiy  by  the 
lAand  and  wife  ?— And  it  was  resolved,  that  a  quod  capiatnr  wife,  the<«^M 
im  be  againfl  the  huftand  only.     And  Keeling,  Clerk  of  the  (hail  be  tpUaik 
t»w»,  and  HoDsDEN,  the  Secondaryy  informed  the  Court,  that  fo  ^^^  huflwnd 
Bpitallthe  precedents,  although  the  wrong  is  only  done  by  the  Anic,407.««- 

te.Jac.  S03.  215.      Moor,  7P4.      5in.  1 167.  1437.      3.BI.  Com.  4.r4.      1.  WUC  >49*  i»Gi«B|^ 
IC  348.-*^Sec  5.  &  6.  WiJi.  6c  Mary,  c.  12.     Carth.  390.     5.  Mod.  aS^. 

Kemp  againft  Barnard.  c^ti^, 

Hilary  Term,  13.  Car,  i.     Roll  izgi, 
I  PON  t  fpecial  verdift  the  queflion  was.  Whether  a  leafe  by  ^f^J^^^ 

the  king,  under  the  exchequcr-feal,  of  lands  ufually  deraifed  yndcr  the  ex- 
one  for  life,  remainder  for  life,  remainder  to  a  third  for  life,  re-  chequcr-foil  it 
rving  the  ufual  rent,  fhall  be  good  or  not  ?  «o«i« 

h/lAYi^AKDjforihedefeMdaNt^  very  much  urged,  that  it  could  not  iU»t^Voo.f7V 
I  but  under  the  great  feal  ;   for  a  frccliold  cannot  pafs  from  the     ro11.ai>.i«2 
ng  but  by  patent  under  the  great  feal.  cVo,  Jac  109/ 

But  ALL  THE  Justices  held,  that  leafes  for  life  under  the  ex-  *•  Co.  »6.  b. 
ifcquer-feal,  being  of  lands  ufually  leal'ed,  and  relcrving  the  an-  VcooiiDii," 
cnt  rent,  are  allowable  and  good  for  the  king's  benefit,  tjiat  his  3^3, 
nd  Ihall  not  lie  unlettcn. — And  Jokes  affirmed,  that  all  the  Ba- 
ftns  of  the  exchequer  laid,  that  it  was  their  courfe  to  demife  as  well 
ir life  as  for  years,  and  it  hath  always  been  fo  allowed,  and  of 
leir  courfe  there  this  Court  Ihall  take  conufance,  as  it  is  in  Lane's 
^fi  (a).     And  for  this  caufc  rule  was  giveii,  that  judgment  fhouM 
centered  accordingly,  unlefs,  &c. 

(a)  2.  Co.  16. 

Talory  ogaifil}  Jjickfon,  ^ase  tc. 

TrinitjTerm,    i\.Car.l,     Roll  iSj* 

r\EBT  upon  the  2.  EJzc.  6.  c.  13.  for  carrying  away  his  corn.  The  ftaute of 
^  the  tithes  not  being  let  out  20.  Jc/c.  i.  and  21.  Jac.  i.  and  fo  Limitatioas^'^oes 
■ntil  II.  Car,  I.     The  defendant  pleaded  for  the  laft  three  years  "  EJt^^.^g'i. 
^  debet,  and  for  the  rciidue,  the  flatutc  of  21.  Jac.  i.  c.  16.  of  Li-  j*  sid.  306. 
imitations.     And  hereupon  the  plaintiff  demurred  ;  and  the  record  1.  Lev.  191. 
*ing  read,  all  the  Court  held,  that  thcftatute  doth  not  extend  i.  Saond  38. 
0  this  aaion.  5-C0m.Dig.531. 

Dunb.  ^13. 
Whereupon  RoLLE,/or  the  defaidunt^  moved,  that  the  demurrer  a  demumT 
kould  be  waived,  and  they  would  plead  nm  debet  for  all  — Hut  the  onc«  joiiwfcini 
Wat  faid,  it  could  not  be  without  tlic  plaintiff's  confcnt.  wTth^ut^nftnii 

Ante,  347.— Bamcf,  155.     x.  Burr.  316.     5.  Com.  Dig.  x^f.  532.    4.  Bac  Abr.  1314 
S.C  S.&o.  Vflil.  3.  c.  II, 

Sir 


514  ^Michaelmas  TciTiij  14.  Car.  i.    JnB.R. 

CAittB.  Sir  John  Fiizhcrbert  agaitift  Sir  Edward  Leacb* 

A  writ  of  error    TERROR  in  the  exchequer  chamber  of  a  judgment  given  ir 

S^uJfturii.  ejeamcnt  in  the  king's  bench.    I'he  phiiniiff  aflSgiisfor  ci 

fc«uipao*«)^«ri   That  whereas  five  were  named  defendants,  and  in  the  rccoi 

^faan  well     is  mentioned,  that  after  the  vcrdiA  agatnit  them  all,  and  aftei 

w^4rrmfJUvt,  laft  continuance,  two  of  the  defendants  were  dead,  as  the  plai 

furmifed,  and  the  defendants   hoc  ncn  dldicn  unt  Jed  cognavtrunt 

'       vit'um  the  judgment  is  entered  againft  the  three  ;   tliat  the  twc 

not  die  fincc  tiie  lail  conri  nuance  made  upon  the  roll,  but  long 

before  the  verdi£l,  and  before  divers  continuances  upon  the 

entered.     Whereupon  Banks,  the  King's  jfttornex^  taoxtAyXh 

might  be  examined  in  this  court  — But  the  Court  held,  that 

might  not  here  make  any  irch  examination,  being  after  the  j 

ment  entered  {a). 

ilficflbio  {fi  And  then  it  was  moved,  Whether  an  error  in  deed  be  affignab 

Aed  it  f®8"*    the   exclieguei-chamber  upon   the   27.  Elix.  c.  8.  ?    becaufc 

cAeqw/charn^    Beekj-ey  laid,  the  ftatute  only  gives  authority  to  examine  rrrc 

fccroo27.£A».  A'tif.— But  Brampston,  Jones,   and  Myself  held,  that 

c.  %  weD  aflignable;  for  the  ftatute  giving  tlie  writ  of  error,  gives 

Cto,  Eliz.  731.  authority  as  well  to  examine  errors  in  deed  as  errors  in  law. 

Cko.  Jac.  5.      Hobart,5.     a.  Lev.  38.  i.  Vent.  207.  a.  Mod.  194.  5.Cofn.Dig.  287.  2.  BacAb 

Van  error  in         Then  it  was   moved  how  it  fhould  be  tried  :    and  Hodsc 

faabeafligned   the  Secondary^  faid,  that  it  hath  been  tried  by  nifi  priui  oat  of 

•orhei^.f/ts.  exchequer  chamber;  and  tliere  be  divers  precedents  to  that  j 

^.*J^y'J^?^*^fPofe.--But  Jones  faid,   he  doubted  thereof,  becaufe  the  fb 

«0^/»*ur<inthe  gives  this  power  to  the  J uft ices  of  the  one  bench  andthe-otl 

exchequer         and  that  tlie  court  of  the  exchequer  chamber  is  newly  erd 

•^""^b*'  And  Berkley  held,  that  it  was  not  the  intent  of  the  27.  if/fz. 

to  give  them  fuch  authority.     But  Brampston,  Chief  Jtfftke^ 

Myself  doubted  thereof,  becaufe  the  ftatute  giving  authorit 

reverfe  or  affirm,  implies  an  allowance  of  the  means  to  d< 

Whereupon  adjoumatur. — Mich.  42.  {f^  4J.  Eltz.  Hoi/  ^SS-  ^^ 

Long  (^),  error  in  the  exchequer  chamber  in/aii  af&gned  and  1 

by  Tji/i pri9isj  and  found,  and  for  that  caufe  reverfed:  and  the 

cafe  in  Hilary  Term^  ib.Jac.  i.  Roll  ^ ^.  exrox  im fait  ailigned  tl 

and  tried  by  niji  prius.     Confimile  in  Michaelmas  Term^    IC.  Ca 

Roil  i6g.  in  the  cafe  of  Smith  v.  Mar  chant  (r). 

(<i)  Jonc^,  410.     Moor,  46y.    i.Burr.  (b)  Cro.  Jac.  5. 

365.     Ld.Raym.  717.    Sid.  385.   S^k.  8.  {e)  Sec  17.  Car.  2.  c.  8. 

C^rth.  ill. 

Case  u-  •      Thomron  againjl  Lyfter. 

Ir  an  tf<ffxoji  of  'TRESPASS  of  affault,  battery,   and  wounding,  on  the  fii 

ajftniiandbat-  1     jfuguji  13.  CV,  I.     The  defendant  juftifics  in   hfs  own 

If-r'.A  and  a  **^"^^'  ^^  ^^^^^"  ^^  ^'^  ^Vizxxlt  made  by  the  plaintiiF;  nnd  iffue  jc 

juftiftcation  of  thereupon.     The  defendant  gives  in  evidence  afiault  and  ba 
fan  ajfamit on  iht  by  tlic  plaintiff  on  the  fecond  day  of  July    13.  Car,  i.  before, 

fimcdjiy,  the  that  it  was  in" his  own  defence  ;  and  produced  divers  witncil 

•ve^llTd^cJ  P^^^'^  '^-    '^•'^  plaintiff  fhews,  tiiat  the  battery  which  he  inte 

«f  an  aflauit  on  ^?^  ^^  ^^^^  "^^^^  ^^Y  ^^  7^^  ^S-  <-^^^'  ^  • ;  and  prodttced  alfo  d 

the  9tii  Juij  witncfles  to  prove  that. 

(heS^bnir       Littietok,  /A^  JC«^V  Solicitor,  and  others  of  counfel 
marerial.  ^^^^  defendant,  infifted,  that  it  was  no  evidence  ;  for  the  phi 

Apie,  ai9.        ought  to  have  made  a  fpecial  replication,  and  Ihewn  that  fj 
•.RuU.Ah.6«o.  matter* 

<^»;-        I>yr,a3.    Co.  tit.  aJa.  b.    BrownL  233.     BuU.N.Piir. 


Michaelmas  Term,  14^  Car.  i.    In  B.  R.  5»i 

But  ALL  THE  Court  held,  it  was  not  rcquifitc  :  and  if  another    Tho»sitoii 
ay  had  been  Ihewn  in  the  replication,   it  mould  be  a  departure ;        '»r«"»/* 
ut  it  fufficethto  (hew  it  in  evidence  to  be  done  at  another  day  fam        *  *^**- 
w  ajftmh^  for  the  day  is  not  material. 

Jones  faid,  if  they  had  both  agreed  upon  one  day,  it  fhould  have  '''^^^'5**^ 
«n  fpccially  pleaded  :  but  Brampston  held,  it  was  all  one;  and  "^^^^X^nlJ^ 
I  it  is  now  pleaded  to  be  at  feveral  days,  it  is  clearly  unneceffary.     j^u  on  id>^ 
a  repiicacton  chat  the  aflauU  incensed  was  on  9th  July^  is  a  dtp9turt  in  pleading. 

The  Solicitor  urged,  that  it  Ihould  be  found  fpecially  :  but  the  The  Court  wUI 
i)URT  faid,  it  was  fo  clear,  they  would  not  have  it  fo  iound.  And  °^^^*2l* 
he  jury  gave  one  hundred  pounds  damages  (a).  dMrcafe. 

(j)  This  cafe «  denied  in  Uodv,  Jones     4.  Mod.  120.   a.La.Ray.ioi5.«-^L  C,B, 
ri  OUiert,  EaOer  Term,   ij.Geo.  f.  and     pAixka't  Af^S. 
«  HolL  Ab.  68o.  pi.  !•  it  good  law. 

Latham  againji  Atwood.    Ju,   ^  ^^  •  ^  ^^**1^* 

Michaelmas  Term,  \\,  Car.  I.  Roll        .  ^^    :      j^S^^ 

TROVER  AND  CONVERSION  of  two  hundred  and  fifty  Hops  growing 
pounds  of  hops.     Upon  not  guilty  pleaded,  the  cafe  appeared  ^^  ^  ^f^ 

**»  tmUemetdt,  and 

A  woman,  tenant  for  life,  takes  to  hufband  the  plaintiff  5.  Car.  i.  fli^il  go  to  the 
kc  remainder  being  to  the  defendant  for  his  lifr.    Thefe  hops  ^^^^^  »"«^- 
erc  growing  out  of  ancient  roots,  being  witiiin  tlic  land  in  quef-  i^lJ|rfor2ife 
on  :  the  wife  dies  the  iQtli  Augujl  9.  Car.i.  the  hops  then  grow-  and  noiio  him 
Lg  and  not  fevered,  &C.  in  remalndtr. 

Thcqucftion  was.  Whether  thefe  hops  appertained  to  the  huf-  laE^w^.pi.i. 
Uid  or  to  him  in  remainder  ?  becaufe  (he  died  lb  fmall  a  while  be-  aJ-^^^-^p'-s^* 
irc  the  gatliering  of  them  ;  and  they  are  fuch  things  as  grow  by  c^Tl/^V  a 
nmurance  and  induftry   of  the  owner,  by  the  making  of  hills  j^Roii.Ab.-^^i, 
id  fetting  poles.  x !  (  om.  D.g. 

The  Court,  upon  the  motion  of  Grimston,  who  was  of^^*- 
^unfel  with  the  plam  tiff,  held,  that  they  are  like  emblements,  which 
liall  go  to  the  hulband  or  executor  of  the  tenant  for  life,  and  not 
i  him  in  remainder ;  and  are  not  to  be  compared  to  apples  or 
nts,  which  grow  of  tliemfelves.  Wherefore  adjudged  for  the 
kintlff. 

Bayns  a^ahijl  Brighton.  CAIE14, 

r\EBT  for  forty  fliillrngs  upon  a  bill  obligatory;  and  declares,  ind^btonb^rfd 
"^.That  the  defendant  by  his  bill  dated  February  confefled  him-  f^r  th«  pen-^y 
elf  to  be  indebted  to  the  plaintiff  in  twenty  Ihillings,  fohe^^Jum  at  ^^JJ^'^'jJg 
^chaelmas  following,  ad   qtta?n  quidcm  Jolut'icnem  faticnd.  he  did  principal  fum, 
ibligc  himfclf  in   forty  (hillings  ;  and  for  non-payment  of  tljc  itmuftbca»er. 
brty  (hillings  the  aftion  was  brought.     The  defendant  pleaded,  «•<■<* '^a^'«  «»*• 
bat  at  the  time  of  the  obligation  making  he  .was  within  age ;  and  J^'  P**^  *'  *^* 
ffiie  thereupon,  and  found  for  the  plaintiff.  ^^* 

And  GERMYN,i9fryVtfwf,  now  moved  inarreft  of  judgment,  That  ^.^coml'Dig!' 
he  declaration  was  ill,  becaufe  it  is  not  therein  alledged  that  the  aSi. 
wenty  fhiUings  was  not  paid  at  the  day;  for  if  other  wife,  tlie  forty  Douji.  at  5. 
hillings  is  not  due.  *i7*'™  *^^* 

^  All  the  Court  was  of  that  opinion ;  for  it  is  not  an'obliga- 
fon  with  a  condition.  Whereupon  rule  was  given,  thit  judg- 
Bent  Ihould  be  entered  for  the  defendant,  unlefs,  &c. 

Anonymous. 
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^^^  '^  Anonymoi:?. 

TocaO  A9  AT.  Tj*RROR  of  a  judgment  in  the  comnioii  pleas  in  an  a^lo 
•voft«ATaAtf/#  J-j  ^ords.  Whereas  the  plaintiff  being  an  attomer,  andi 
2^JV^^J|^^  tainif^  himielf  his  wife  and  children  by  his  praAice,  that  tl 
ba^booafak.  Pendant  fpake  thefe  words  of  him  and  ot*  his  o25ce  :  **  He  is 
iificc»  115.417.  **  bafe  rogue,  and  a  cheating  knave,  and  doth  maintain  himf 
463. 510.  «c  wife  and  cliiidren  by  his  cheating."     Upon  not  guilty  p! 

Fod.  55«.  g^nj  vcrdia  for  the  plaintiff,  and  judgment  given,  the  error  af 
t.Roa.Ali.51.  was.  That  an  adfon  lay  not  for  thefe  words. — Bat  alltheC 
*2ro.  Jjc.  5 j9.  ij^y^  jIijjj  jj^g  adion  was  maintainable  ;  for  it  toncheth  t 
2J^^*"^  g      his  profcflion.    Whereapon  juc^ment  was  affirmed. 

iUkB*!}.  Hob.  9.     Codb-ir^.     Laich.3i.     i.  BrownL  16.    i.Vem.117-     Uott.  IC4. 
1.  Mod.  272.      i.Lev.  X97.    1.  Sid.  327.     3.  WdC  59.     Stra.  113S. 

Cask  i6.  Davcnport  agajnft  Penfell. 

Triwhj  Term,  14.  C^r.  i.  RcU6g%, 

A  SSUMPSIT  againft  an  adminiftrator  durante  mlmre  d 

^^  y.  S.  upon  apromifc  to  pay  for  forbearance  of  a  fum,  i 

The  defendant  pleads,  that  the  faid  7-  ^-  ^^  abore  the 

itiede.    fcventecn  years  at  the  time  of  tlie  prouiifc^  and  thereupon 

'  ""^^      demurred. 


la  mgmmffi 
a^auut  an  ad- 
flMiiltrator  Jb 
Psmi€  mimmw 


plead  that  tlie 


The  qneftion  was.  Whether  the  admin  iff  ration  fo  com 
( ibaafeof  durante  min^re  sttate  inflantly  determined  by  his  coming  of  fct 
iSiiieoIfdir''*  yean  of  age;  for  then  the  adminiftration  cca(ing,  there  • 
^ii^^        ^'^  after  beany  confideration  to  ground  a  promife  ? 

ifanad-        It  was  urgcd,  that  in  our  law  minor  etas  was  one-and- 


Uacradetncbtn 


■-  years. 

tfCtfffinftaiKly  But  Grimsto^,  of  counfel  with  the  plaintiff,  faid,  that  tl 
^ctenninnopoo  to  be  confidered  according  to  the  civil  law,  which  appoints 
the  m  nor*iac.   teen  vears  to  be  fuii  ase  in  fuch  a  cafe.  5.  d.  20. — £t  Cur: 

yean  of  aje.       -^ 

Anu,  140.  G  uWf.  135.      Moor«4f;£.      Lot.  341.       i.  Roll.  Abr.  526.  9x0.     5.  Co.  S( 

Ei'iz.  6o^.  5-  M'^.  355.  x.\>r.t.  3-?.  Yelv.  liS,  a.  RoU.Rep.  ia6.  4C4.409.4!>6.  i 
te.    Hwb.  25:.  Vjugt.93.     5.  C<Kii.  Dig.  a- 7. 

Ca»x  17.  Appleton  a-^rii/rfi  Stoughron. 

Hilary  Term,   lO.  Car,  |.    ^r//.  256. 

"pVtBT  upon  the   5.  Ellz.  c.4.  f.  31.  and  demands  twer 
^^  pounds,  becaufe  he  ufed  witliin  Lond§n  the  trade  of  a  1 
^pcMiunof  j^j^j;j;j^  for  jjie  fpace  of  eleven  months,  not  being  brough 
"*  an  apprentice  lor  Icvtn  years. 

A  cnftom  toofc  The  defendant  piraded  the  cuftom  rf  Londany  tliat  any  vs 
*  ^^^V***^  freeman  of  one  trade,  may  ufeany  otlicr  trade  within  the  cit 
^^md^  a^**'  pleaded  the  7.  Rkh.^.  c.  .  which  confirms  the  cnftoms  of 
prentice  is        &c. :  and  upoa  this  plea  a  demurrer  was  tendered. 

r£ii^c.  4.  T^^  queilion  was,  Whether  fuch  a  cuftom  may  be  good 
Ante,  347. 361.  the  ftatutc  of  5.  £!iz.  c.  4-  ? 

3.  Mod.  313.  But  becaufe  it  was  a  gcner-I  ftatute,  the  Court  ind 
Saik.  6.0.  opinion,  tliat  thiscuUom  might  be  good,  and  not  taken  a 
c Mth  **  1 6^''      ^^  ^^"^  ilatutc,  being  a  f?cc;ai  cuftom  in  a  particular  pkoc. 
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J  plaintiff  then  took  ifluc  upon  the  cuftom,  and  the  defen-  Th^coftfws  cf 
Dined;  and  the  plaintiff  furmifcd,  that  there  is  a  cuftom  in  i^^  jj!'*^ 
r,  that  U'any  cuftom  of  London  be  pleaded,  and  denied,  and  j^Jicatc  of  tue' 
lereupon,  it  (hallbetried  by  a  writ  to  the  mayor  and  alder-  Rccordir  crt 
to  certify,  whether  there  be  fuch  a  cuftom;  and  they  fiiall ''«''^<^'>  awrlc 
their  certificate  by  the  mouth  of  their  recorder  ore  terms  ;  **"*^^«<*  '<>  'h« 
rayed  to  have  a  writ  to  certify.  And  becaufc  the  defendant  '^^^^^^^  **' 
.didiciu  a  writ  was  awarded  accordingly.  •  Ante,  361, 

74.  !•  Ind.  116.  2.  RoU.  Abr.  579.  581.  Hob.  86.  1.  Com,  Dig*  16.  x.  Bun\.  1484 
HI),  77.    Douglab,  378. 

E  Recorder  certified,  that  there  was  no  fuch  cuftom  for  An «rf j/Fe#rciii. 
lio  ufcth  a  manual  trade,  that  he  may  cxercife  any  other  "^^»  ^/t^I^f' 
not  being  apprentice,  or  brought  up  thereto  ;  but  that  there  u*f^a*d;ffj.rrni* 
c!i  a  cuftom  concerning  trades  ot  buying  and  felling,  as  m than  that  to 
•,  grocer,  &c.  which  he  wat 

:e;  but  a  chapman  may.  i.  Roll.  Rep  10.  1.  Sannd.  311.  4.  Mod.  145*  Ld.  Ray.  cii. 
Stra.  552.     10.  Mod.  148.     11.  Mod.  63.      11.  Mod.  251. 

I  after  this  certificate  it  was  moved,  that  this  was  a  mif- trial;  A  cudom  of 
)eing  a  cuftom  which  concerns  all  the  citizens,  ought  not  to  l^^on,  that  1 
d  by  fuch  a  certificate,  but  by  jury.  freeman  of  one 

STRODE,  who  argued  for  the  defendanty  infifted  much  upon  a  any  other  with- 
the  common  pleas,  reported  by  Lord  Hobart{a)<i  that  a  cuf-  «« the  dry,  (hall 
*  London^  which  concerns  all  the  citizens,  fliall  be  tried  per  ^J^^  h  ar^ 

'       tificmiiy  and  not 
hyjury, 

after  long  del iberatio^i  it  was  rcfolved  by  all  the  Court,  Ante,  148.361. 
le  trial  was  good,  efpecially  when  the  plaintiff  hath  fhcwn.  Hob.  86. 
ere  is  fuch  a  cuftom  that  it  fliall  be  fo  certified,  and  the  dc-  a«RoM.Ab.579^ 
t  hath  confefled  it ;  fo  as  this  manner  of  trial,  being  as  it  *^^'"'  ^**' 
y  his  confent,  he  Ihall  not  after  fuch  trial  except  againft  it.  .  c^m.  Dig. 
lis  cuftom  doth  not  concern  all  the  perfons  ot  London^  but  199. 
lofe  who  ufe  manual  trades;  as  if  the  cuftom  to  devife  in  3.Bac.Ab.  53^, 
ain,  or  of  foreign  attachments,  had  been  tried  by  certificate,  fo  '•  ^**'"  *• 
e  trial  is  good.  And  it  was  adjudged  for  the  plaintiff.  4.  Co.  30. 
w.  6.  34.     9.  C?.  31.   Brook  **  LondoHy*   27.     21.  Edzv.  4.  4. 
7.  8.   Brook  *'  Trials,''  1 4. 

(a)  Day  V,  Savage,  Hobart,  S6« 

Tomlins  againft  Brett-  Casi  i^ 

OR  of  a  judgment  in  the  common  pleas  in  tormedon  In  A  writof  errcr 
cendcr;  where  the  tenant  vouched  John  5/r/^,  and  the  de-  w'"  not  He  after 
It  counterpleads,  that  the  faid  John  Style,  6r  any  of  his  an-  *"»"*»"«(* ^*k. a 

a  '  r  1     '  •  c^  •      •  i  1    ****  default. 

.  ccc.  7tunqnam  aliquod  in  tenementis,  ISc.  onntting  the  word 
r;//.     And  iffue  being  joined,  and  nift  pvius  awarded,  at  the  •^^n^.jlV'' 
the  nifi prlus  the  defendant  made  default :  and  at  the  day  in  slik!2i6.t79? 
ic  made  another  default;   whereupon    a  grcuid  cape  was  Strange,4*6.6i2\ 
d,  and  judgment  given  :  i.  Teim  Rep. 

now  error  brought,  Becaufe  there  was  no  iffue  joined  by  a.TcrinRep.87. 
mt. 

THE  Coi'RT  would  not  allow  thereof,  but  affirmed  the  judg- 
for  after  tlie  default,  the  iffue  and  the  pleading  is  out  of  the 
md  the  judgment  is  only  upon  the  default. 

CAR.  LI  Aungell 


5^'^ 
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SuUKM. 


turned  **  ivarned^^^  and  appearing  and  demurring  upon  thi  \ 
which  Ix'iiiii;  adjudged  good  (as  well  it  miiy,  htin^  a  judicial  \ 
and  fr*imcd  by  the.dill;rclion  of  the  Court),  and  liir  parry b 
warned,  and  not  jJcading  or  travc:  ling  the  lUvafturjit^  as  h: 
might,  tlicre  is  great  rcilbn  judgment  Ihouid  be  entered  ag 
tliem  ;  for  it  was  rlieir  tolly  they  would  not  piead  :  a.jd  it  ii 
(•)  5.  Co.  32.   ot'xlic  milch ict  put  in  Pittijh's  Cofc  {a), 

loNFs  and  oKAMPs-TON  would  not  deliver  any  opinion  01 
firit  poiiit,  but  would  advifc.     B^rklky  was  ablcntand  inc 

agiii)  in  Hihry  -    ^ 

Term,  ^nd  ;ill    the  Ju'^j;«  yavc  their  c  pin  ions  y^'iafiw  in  favour  of  the  phiniiffy  chat  ths  writ  w* 

and   Uiat    ths     judgment  axid  cxtcuticn  Hiculd  b;;  ariirnied.     Poft.  52 S. 


Caie  si. 

In  an  airife  for 
arreariorarrnt- 
charge  di.vifcd 
to  the  [  l.tinciff, 
ifihejurynndan 
arrear  of  thirty 
ye.ir--,  wiihuut 
Andifij;  when 
Chedcvifjrdiedy 
the  vcidid  ii 
bad  \  for  01  her. 
%viftihecv.ii4in« 
ty  ot  thL'  linear 
cjnnot  be 
known. 

Si.C.  Jonc»,4i3. 
b.C.  ;.  Roii. 
Ahr.  424.'  695. 
Ma'ch,  97. 
Cro.  |ac.  653. 
N«y,  115. 
22.  Moc.  361. 


Mori  ice  and  Others  n^tV^'Jl  Prince. 

rRP-OR  by  Thomas  Morruc  and  EilzabetJ?  his  wifcagainft  71 
^^  AIMhtcn^  Jumcs  Palmer ^^zhn  Lcwisj  Evans  PtAhum^  J.  S 
T,  D,  of  a  judgment  given  againft  them  in  mt  ojjlfi^  in  the  cc 
o(  Montgomery y  to  their  damage,  &c. 

Upon  this  the  record  was  certified,  that  tb.c  affile  was  brc 
5th  Mayy  10.  Car,  I.  againft  the  faid  fix  defendants,  and  0. 
l^au^ihan  and  Margaret  his  wife,  Sir  Ptter  Afatton,  and  fix  0 
(in  all  fifteen  peri'onr>),  that  the  affife  was  i/e  ihcro  tnicmcftto  J 
lirtntdtug'jc^  and  in  five  other  villages  within  the  faid  gov 
The  laid  fifteen  defendants  being  returned  attaclied«  the  plai 
makvs  his  plaint  to  be  diircifed  of  his  freehold,  v/s.  of  tw 
pound",  rent  i I'm n;;  out  of  forty  mefluagcs,  one  thoufand  acr 
land,  fifty  acres  of  meadow,  ^:c.  in  the  laid  villages,  within  tl 
ycaus,  c\c.  And  for  title  he  faith,  that  one  Ei^warJ  Prifue^Efy 
fcifcd  in  tee  of  the  tenements  aforefaid,  in  tlic  villages,  &c. 
held  them  in  foccage  ;  and  by  his  will  in  writing,  icih  Dan 
anno  I.  Jar,  i.  deviled  to  the  plaintiff  a  rent  of  twentv  pouiiii 
r.KKui^i^  ilTning  out  of  tho  faid  tenements,  for  his  life.  Ands 
ward  the  frtici  i:^/:o/; t/ died  fei fed,  and  the  faiil  tenements  deLc 
to  tic  *;:;«.!  E':Z':!\ih  f  who  afterwards  was  married  to  the  faid  */> 
Ah  ricL')  ;rid  Ui  the  find  Alaigarrt  (who  v.as  after  marrit J  !< 
find  Chanrs  f'iiu^....n)  :  and  that  the  plaintifl^  was  feifed  ot'tlie 
rent  by  t!ic  l-.ancsofthe  i'Ai^Thoma^  Alon'uc^  being  ft ifcdr 
freehold  of  the  laid  tenements  in  right  of  the  faid  E/izaL^h  in) 
pradUui^  until  by  rlic  faid  ys/!';/  AUrrlce  and  Eiizuhab  aiv 
other  thirtce.i  dcfcnd.'ints  he  was  dilTcifcd  ;  and  thereupon  brc 
tiiif.  ;ifi:ic.  'I  he  l.^id  Ch  tr/is  I 'iiughan  and  A'larvai  ct  and  nine 0 
of  the  dLr<.ndants  made  default;  wherefore  the  aj^,?  wzs  aw 
againll  tlicm  by  default.  Four  oth-jrs  of  ti:c  defendants, 
Thcmas  A/rrrJce  and  El/z/i/'i'tb  his  wife,  Tfy^nias  Midtlkion  and' 
P,v/;;:rr,  pleadcv^,  that  they  were  tenants  of  an  acre,  parcel  ofti 
ncmcnts  put  in  view,  and  that  Rcgcr  Vuhr.cr  and  IPllitam  I 
were  tenants  of  the  frvxhold  of  a  melfuage  and  four  acres  of 
put  in  view,  <S:c.  who  be  not  named  in  the  writ;  fi)r  which 
demand  judgmenr  of  the  writ,  Eiji^  ^V.  The  jury  find, 
Jio  cr  Palr.nr  ar.d  JViUlam  hhwks  wcic  not  tenants,  &c. :  aiw 
the  plaintiif  was  feifed  by  tb.e  hands  of  the  faid  Thomas  M 
prout :  aiui  that  ^he  plaintiiF  demanded  of  the  fitjd  Tkomas  M 
and  his  wife,  TboKius  MUJLtc^^  Jama  Palmtr^  Jtbn  Lewi 
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va«s  Potham^  the  faid  rent ;  and  tliat  they  denied  to  j)ay  it ;  and  Mmhick  and 
;  they  diifeiled  him  of  the  (aid  rent,   and  found   ancara[jts  for     OTMry, 
irfy  years  and  an  half:  and  for  tiie  other  nine  they  find,  that  tliev      vli^fz. 
\tiot  dilleile.     And  hereupon  judgment  was   for  the  plainrifF 
ift  fix ;  and  for  the  nnie,  quid  alcront  fans  jew. 
Ipon  this  error  was  brought,  and  afligned  principally,  Becaufe 
Ic'xnanded  rent  by  a  devife;  whereof  arrearages  are  found  for 
mf  years  :  and  it  doth  not  appear  when  the  devifor  died,  nor 
ly  time  or  feall  appointed  for  the  payment  5  and  therefore  tlie 
rrdift  is  cicarly  ill,  becaufe  thetimeof  thedevifor's  death  notap- 
aring,  the  certainty  of  the  arrearages  cannot  be  known.  « 

The  second  fVL'ESTiON  was,  If  the  jury  finding  a  fciJiK  hy  the  Afcinnbyon* 
mds  of  one  of  the  iial'bands  of  tlic  faid  heirs,  whereas  the  hind  *^«'vocopar. 
|fccndcd  to  two  daugiiters,  whether  this  were  w  fuificient  linding  for^hoih.^^** 
the  fcifin  ^ — And  it  was  rlsolvkd  that  it  was  \  as  fcifm  given  c,  Co.  57.  b. 
one  jointenant,  fee.  Bo.th,  "114. 

Salk.  Sv    ^owp.  si^. 
Tii£  TniRD  Q^'ESTioN  w^as,  If  the  jury  fin;!in:^  the  demand  of  a  drmnndof 
r  rent  from  fix  of  the  dcfcndi;iUs,  mul  thiir  dtniaJ  of  paynnnt;  f'^'^-.  ^^^^^  rc- 
d  not  finding  liiat  it  was  dcinaMdcd  upon  the  land  (but  that  they  ^?^'^^  ^^.  P^^' 
diHcifcd  the  plaiiUilf),  whether  that  were  fuflicient  r — For  it  was  dSin*oif7he 
!d  by  all  the  Jufliccs,  that  the  demanding  of  it  of  tlieir  pcrlons  niit,«riefH  iihe 
'the  land,  and  their  der.ial,  is  not  fufficient ;  for  it  ouiir.t  to  be  ni;.dc  upcmlie 
on  the  land:  but  this  being  upDn  a  verdift  in  an  afiiic,  I  held,  ^''*"^- 
It  the  Court  fliall  intend  it  was  a  demand  u])on   riie  land,  as  -^"•®»  5«8. 

,  Ed-:v.^.   title  **  I^C.diii^'^  J^Q,    and  Co,  /;^..g.  — lilit  llkAMbSiON,  Co.  Lit.  Kij. 

NEs,  and  Berkley  held,  that  it  Ihall  not  be  fo  i!itf:ndcd.  *--•  ^^  3»5* 

riie  judgment  was  rcverfcd,  becaufe  it  was  not  found  when  the 
kifor  died. 

See  4.  Geo.  z.  c.  zS. 

Lee  ct^^tihift  Boothby.  Case  h. 

TPON  evidence  to  a  jury  at  the  bar  for  a  copyhold,  pnrcel  of  the  If  the  lord  of  a 

^    manor  oi Ear b^Chtn^z ford,  in  the  county  of  A'/TTa,  the  ijuellion  ^^""''  '^"'f«^  *^»« 

IS,  If  a  copvholderinfet  furrendcr  to  the  lord  of  the  manor  hisco-  I?Jl[''!I,t"Vl"" 
,  '     ,    ^     *-  1      r    1*  1-1  »      ,  pyaold  byname. 

holdeuate,and  tlie  lord  makea  leale  tor  years  ot  the  niiinor  and  ot  ^  will  not  ex- 

c  faid  copyhold,  by  the  name  of  his  tenement  called  H.  whether  tinguifh  the  co- 
is  a  determination  of  the  copyhold  r— And  it  was  held  by  all  py^'oW  ,  but  if 
iE  lus  vicic.^.ahfnjtc  Hrami'ston,  that  it  was  not,  becaufe  when  1^*/?^?  V/.*^£^* 

,    ■'     ,  •'•••111  1     /•   I  I        ■  •  I        ""»^  by  iifeif, 

lets  the  manor,  it  is  included  as  a  parcel  ot  the  manor ;  but  U  he,  j,  5^  ^^^^  ^,  ^ 
ough  he  had  been  but  dominn^  pro  ten- pore,   or  for   half  a  year  er/>yho/d(Qr 
lough  by  parol)  had  made  a  leafe  for  yeais  of  the  copyhold  by  ev;;r. 
bif,  chat  had  dcftroyed  the  copyhold;  for  it  was  then,   during  jonw, 440 
It  time,  fevered  from  the  manor,  and  fo  could  never  afterward  ,.  co*.  i?.'*. 
dcmifablc  again  by  copy:  but  the  manor  being  dcmifed,   ia-  4.  Cn.  jj.b. 
ides  the  copyhold  as  parcel  of  the  manor,  and  the  naming  of  the  ^-^f- 
pyhold  is  furplufaci;  and  it   remains  alwavs  as  parcel  of  the  I'^^'^l^^^' 
mor,  and  demifable  by  copy  as  it  was  before  \a.),  ^ ,  ^^  ^ 

».  Jac.  153.  5'?3.      2.  Sid.  82.      2.  Vernon,  150.       Gilb.  Ten.  224.      Skin.  loi.      Salk,  169. 
lb.  138.         (a)  See  the  c^fe  cf  Reeve  v.  Jodrel,  2.  Term  Rep.  B.  R.  41 ;. 

L  1  3  Claxton 


Si& 
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Case  4. 


A  devife  •f  a 
maror  held  by 
knigbi*  i  Jef^Uti 
to  be  fold  by 
txecucors,  and 
part  of  the  pro- 
<tuce  to  be  ap 
plied  to  a  cha- 
ritable ufe,  did 
not  bar  the 
king  of  hit  in- 
tercAt  io  the 
cilate. 

S.C.  Jones,  428. 

(a)  But  now 
by  12.  Car,  2. 
linSy  &c.  taken 

A  devife  of  an 
cAattf  to  a  cha  • 
ritable  ufe  was 
noid  againft  the 
hc\T  of  the  de-' 
nifor  as  to  t 
third  part. 


{h)  But  by  the 
power  given  by 

^.Ifa  devife  of 
laiids  to  be  fold, 
and  the  produce 
to  b«  applied  n 
to  the  marrying 
of  poor  maidens, 
&c»  is  wit'iin 
Ihe43.  £/»», 

€•4. 

Prec;  Chi  391. 


Afcoiigh's  Cafe. 

In  the  Court  of  H-'ards, 

'T^HIS  cafe  was  referred  by  the  king's  command  to  the  Juftico] 
-*•  of  the  king's  bench,  to  certify  their  opinion,  which  wasthw; 
One  Af coughs  feifed  in  fee  of  the  manor  of  X>.  holden  by  knijjtfi 
fcrvice  in  capite^  dcvifed  the  faid  manor  to  be  fold  by  his  executory 
part  of  the  money  to  be  paid  to  his  wife,  and  part  in  divers  other 
legacies,  the  refidue  to  be  bellowed  in  charitable  ufcs,  viz.  fortiift 
marfying  of  poor  maidens  and  relief  of  prifoners,  &c. 

The  First  Question  was.  Whether  this  were  a  good  deriSj 
to  bind  the  king,  and  to  bar  him  of  his  primer  feijin  by  the ' 
of  43.  Eliz.  c.  4.  of  Charitable  Ufes  ? — And  all  the  Justice! 
held  clearly,  this  (hall  not  bar  the  king  for  his  intcrcft  of  wardfluji| 
livery,  or  trimer  feifm^  bccaufc  general  words,  where  the  kii^lj 
not  namea,  Ihall  never  bind  or  bar  him  {a). 

c.  14.  the  tenure  by  knight's  fenrice  isaboliflicd,  and  all  wardfliipfy  liverieS|  priiierik 
away. 

The  Second  Question  was,  Whether  fuch  a  devife  by  tk 
faid  ilatute  be  good  againft  him  for  the  whole,  and  ihall  bar  till 
heir  to  claim  a  third  part  ?«— And  they  all  resolved,  adinittii| 
it  to  be  a  conveyance  within  the  ilatute,  yet  it  is  void  againft  4^ 
heir  for  the  third  part;  for  by  the  ftatutc  of  32.  Hen.  8.  c.  i.  afil 
^^,  Hen.  8.  c.  5.  he  hath  no  power  to  difpoic  but  of  two  pait^ 
io  for  the  tliird  part  it  is  clearly  void  (t). 

12.  Car.  2.  c.  24.  an  alteration  is  made  in  the  nature  of  tenures,  which  makaill 
thefe  flitutes  .amount  to  the  whole  of  a  perfon*s  landed  property. 

The  Third  Question  was,  Whether  this  were  a  conveyance 
within  the  ilatute  of  43.  E/iz.  c.  4.  ?  becaufe  here  is  not  any  dit 
pofition  of  the  land  to  charitable  ufcs,  but  an  appointment  thattlie 
land  ihall  be  fold,  and  the  money  divided,  part  to  his  wife  (whoii 
clekrly  out  of  the  ilatute),  another  part  to  fatisfy  diVers  l^adeSt 
aiid  the  reiiduc,  which  in  truth  was  the  grcateft  part,  to  the  &id 
charitable  ufes.— -But  as  to  this  they  all  rcfolved  not. 

2.  Vern.  597.     Salk.  163.      Duke's  Ch.  Ufes,  109. 


Ca8.  5.^ 

Tithes  are  pay- 
able for  young 
trees  planted 
in  a  nurfery* 
ground  for  f^Ic. 

S.C,  I.  Roll. 
Ab.  637. 
S.C.  Jones,  41 6. 
Hard  res,  380. 
3. Com.  Dig.  95. 


Gybbs  againft  Wy bourn. 

PROHIBITION,  For  that  the  defendant  libcUcd  in  the  fpititmr 
-*"  court  for  tithes  of  young  trees  planted  in  a  nurfery  upon  por** 

Eofe  to  be  rooted  up  and  fold  to  be  planted  in  other  pariiha. 
[pon  demurrer  tlie  queilion  was.  Whether  tithes  ihall  be  patf 
for  them  ?  .  . 

RoLLE,  for  the  plaintiff'^  argued,  that  they  were  of  the  nature  rf 
the  land,  and  tithes  ihall  not  be  paid  of  them,  no  mofethanof 
mines  of  coil  or  ilone  digged,  or  for  treesor  wood  fpcnt  in  hedgiq|;i 
or  fuel  in  the  houfe,  wherein  hulbandry  is  maintained.  » 

Maynard  argued,  that  forafmuch  as  he  made  a  profit  by  fuCh 
young  trees,  it  is  reafon  tithes  ihould  be  paid  for  tnein  virhenhtf 
digs  them  up  and  fells  them  in  another  panfh,  as  well  as  of  cora» 
or  carrot-roots,  or  fuch  things. 

And  ALL  THE  Court  Was  of  this  opinion-;  wherstopoa  i  coi- 
fultation  was  awarded. 

Loil 


Hilary  Term,    I4.  Car.  i.    In  B.  R.  S^l 

Lord  Mounfon  and  his  Wife  againft  Bourn.  Cai*^. 

Vide  Ante y  Page  518. 
[S  cafc  was  now  sirj^ed  openly  at  the  bench  by  Jones  and  if  «r//«*«i«be 
tEJLKLEY, /«?r  the  defendants  m  the  writ  of  error,  that  the  ^^^'^'"^  ^'» » 
.cnt  ought  to  be  affirmed.  ^:,!T^^„ 

iKLEY  argued.  First,  that  there  being  no  error  affigned  in  Hn6  Adevafiavit 
incipal  judgment,  it  is  therefore  to  be  aiRrmed.  The  affign-  ^^  fuggeitcd  oa 
was  "  j«  rcdditiope  executionis^''  bccaufe  the  fare  facias  in  the  *'j:*/*j  *  ^^^ 
rit  ^z^j^^  Ji  con/tare  poterit  per  inqui/itlonem  vel  alto  modo^'"  that  ^^  i^r^edtd  to 
tad  wafted  the  goodsy  '*  quodfche  fadant  eis  ad  refpondtndunC^  the  (heriflf^Mid 
faid  devaftavity  and  fliew  caufe  wherefore  execution  ftiould  if  by  inquintioa 
;  awarded  of  their  proper  goods,  which  being  a  judicial  wTit  ^^^  devafiavit 
be  well  framed  as  the  Court  Ihall  appoint:  for  as  r^^^  ^.i'^rn^l*^ 
sTER  is  the  rule  for  original  writs  whereby  they  are  framed,  ^haii  be  Ifiirg 

1  is  confirmed  by  aft  of  parliament,  and  there  ought  not  to  f.uias  ^uarg 

f  variance  from  them  but  by  authority  of  parliament,  as  the  fxecutiomtm  mom 

2  of  IVcJhnmftery  c.  9..  faith  ;  fo  for  judicial  writs,  they  may  ^tticCT"'' 
med  according  to  the  difcrction  and  direftion  of  the  Court :  jcWefui)^^ 
or  this  caufe  thefe  writs  have  been  ufually  granted  in  the  turned, the cxc- 
lon  pleas,  and  frequently  ufed  after  9.  Hen,  6.  as  appears  by  cutor  miy  ap- 
id  Book,  fpL  57.  and  therefore  we  ought  to  adjudge  it  to  be  P«>randtravctfe 
w  in  the  fame  court,  and  not  to  adjudge  the  contrary :  as  in  UVi^'^hl'^iJ^ke 
:'i  Cafe  (^)  an  ejcftment  was  brought  on  a  leafe  by  hulband  default,  or  it 
^ife;  and  he  doth  not  Ihew  that  it  was  by  deed,  for  without  be  found  ajainft 
t  is  clear  it  is  not  a  leafe  of  the  wife ;  yet  becaufe  it  is  ufual  ^!!"»  ^  ^"^^ 

\  faid  court  to  omit  the  mentioning  of  the  deed,  it  fhall  be  tumed^'tnrtead 
ied  to  be  by  deed  ;  and  the  precedents  of  the  court  warrant  of /oV^/la  the 
declarations,  therefore  it  was  adjudged  to  begoodf^>.     So  judgment  (hall 
de\  Cafe  (f),  it  was  adjudged,  by  rcafon  of  the  multitude  of  t>«  /^^  h^nUpf 
ients  in  the  king's  bench,  that  an  aftion  on  the  cafe  may  be  ^/"^'.  ^^^  ^* 
:ainablc  where  he  might  have  had  an  aftiori  of  debt,  and  that  lea^tVappw^' 
)mmon  courfe  had  been  to  have  debt  until  then,  and  fome  and  traverfe  the 
)ecn  reverfed  for  this  caufe ;  yet  being  argued  in  the  exche-  d.vafiavu  re- 
chamber,  and  there   made   apparent  by  the    precedents  in  '"^ned,  be  may 
ing's  bench,   that  fuch  aftions  were  allowed  in  the  king's  ^^^^J,'^''^^^^,5k 
I,  it  was  adjudged,  tliat  it  ought  be  taken  for  law{<^).     And  \>o(ull'^^^^ 
lad  been  ufed  hncc  in  the  common  pleas  ;  yet  no  precedents  ^ 
fhewn  before  the  time  of  Henry  the  fixth.     So  here  the  pre-  ,'.RoH"Ab.tai! 
ts  and   judgments  in  the  common  pleas   warranting  this  Noy,  n.     • 
b,  it  is  to  be  taken  now  as  the  law  of  the  court,  and  to  be  al-  i^y«r,  210. 
[.     And  to  anfwer   to  Petifers  Cafe  (^),  he  faid,  there  was  5-  Co-  3*.- 
difference  betwixt  the  cafes  ;  for  there  the  inconvenience  was,  ^  '^'^   '^l     8 
fe  the  judgment  was  by  default  up6n  two  nihlls  returned;  ,.*  saik.  310?  ' 
lere  they  are  returned  '*  warned,"  and  appeared,  and  they  i.  SaunU.  a  17. 
t  have  traverfed  the  inquifition,  and  taken  iffue  thereupon,  c«'^'«r, ». 
:hat  they  had  not  made  any  devaftation.     And  for  the  caft  *  ^^^^^^^^* 
la.  Edv:,  3.  tit.  **  Execute  9.  it  is  a  harder  cafe  than  thi^ ;  j'^,,  "  *  ^*^' 
lerc,  upon  z  fieri  facias,  was  returned  nulla  bona  ;  and  upon  a  stra.  440. 
im,  that  they  had  goods  and  wafted  them,  the  flierifF  was  com-  ».  Com.  Di^^ 
ed  that  he  mould  inquire  tlicreof,  and  if  he  fouffd  they  had  *5^- 
d,  he  fhould  make  execution  de  bonis  propriis  \  fo  without  any 
warning  he  was  to  take  their  proper  goods  in  execution : 

x.Co.  6i.  b.  Plowd.  4;^!.     Winch,  34.     t.  Leon.  19a, 

4.00,93.8.  204.    4,  Lcbn.  50.    Sav.  no.     Dyer,  91. 
Cro.  EJiz.  43S.  481.   656.   7oS.         (<f)   5.  Co.  8S.     t.  Salk.>      i.  Mod. 

t6S*  Hutu  55. 101.   Cro.Jtc.  563,  163.     10.  Co.  77.  (<)  5.00,32. 

yet 
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I  r.  Mo.  v|  V    y^.  ;^c  cc  v.ccivc  J.  that  in  !\:c!:  cafi",  if  ti-c  :l:^ri*F  had  c'^-e  fo. 

*^*"* 'V  ^^'^'^  "'*^  c:jLrg-w:Mj  ill  ?.!!  :-.eT:o:i   1^7  ju  O.c  ca/.,  brca:'.c  L:  c: 

jjj'^!'!^ j^'_        by  thcCV.v.::  :  cci::;nar.d  .  :...t  i::  ::.:.•  cl:1-  ri.-jCcjrt  vkz-  no-: 

vourablf,   to  liavc  aii  in  ;'j:::t:o:i  bcr\r-\   su  J  not  im'i>ec'2rtl' 

Cr.-.  Jic. ;.  jg.  make  LXjc.-.ti  .:.,   but  to  .varii  rl^c  par:u-s  to  ;hcw  ca^ife  v.I.irc 

D>u,iCc.A.      ijg  Dvjald   :i:^r  hivr  rvt-c^tio:^.     A'^.d  wh.n  thcv  app^arzd. 

would  not  aiil'ivcr,   buE  i\;:Tj  lJ  it  to  pij'j  b'^  ^  r:Vd..;.%  ir  ;i  . 

a  cjnf.;r;on  :;:.r:D:',  z:.i  xv.^:c:o:z   ^^-^i  reiiop.  thtv  ficu!: 

charp:-.i  r/:  ?:-  .-  f.-?p*^:i  ;  w lie rc fore  h^-  cc:-.:lj:icJ,  thit  rl.rie  i 

crroi  ciriiir  i:i  :I.t  juJ^^r^cni  or  txcci^ticr.,  mi  that  ihcv  ni 

i.>v£-  ur;-.::.!  :•>  '].'  {.\rr.z  rurp-fc.  that  the  cuftor.:  i-J  r: 
djnrs  in  sli  c*^vr:>  ::':■  r.ij  ia  v  ir.  •:.■.-  i.^ir  Ci'urr,  a^.  d  cor.  1:2::! 
oicia;  y^cj-..  ^-  "  "-^  hi  "  c-  ".7.:*.:  !i.v;  and  t!  ird":;  in 
c.^rr*?;;  :■  rl:a  :t  i  *:  :  v^ii  c^v.rir  :o  have  b"."t  cr.c  .\;  .■  •'.;.; 
^' T.\':  i-.::\l:c  ' .  \^ '...'.:  ''f..:^  :z::tv\-:^:'  •/-?■.,  t^r  p-irrv  :•  r?  i 
r\.:.t:«  i.  i:  .:  "  t'.j  <•  ■;'-  -:::h  the  ;::j2l  co-r:^  :j  :j  ! 
:  v^  ■  -'..-  .  '  .  :-•'  :  ::"  -.vv.  ".  :  r^  t2'?-.e:i  LpoM  0';e  ;!  »f  ^ 
?\i.'.'  ^:v:  .  .  :;:.;:  .Tv^.  ::  >  crrcr,  i^r..!  :hjr:fcre  ninv  b; 
v:  :!.:.  *  ;cz:::>  ;:  :^  c  ::-:i:v  t^  tlir  c  unV  ofnir  cciirr.  And 
jv  r:fjr?  rr*.  :*i  '!:.  :r:-  ::>  ^'vi  :;i:ic'.ij!"  r:  A:  '•»  V  C;.  T,  '^ic 
t  :\.'ur:"8  Icr:  'i.  :  .-it  t';£v  wcrt  warn-id  ar.d  rr.ide  d;:'ij.:, 
V  ■.:  J  ::^ ::..-;.."■  ,  t» .  :-r. up:'!  iir  crnci-L;;\:  alio,  iliat  i:,?  ;•. 
:::::.:  ir.c  z<:c:'.i-  ■:  Il^ou.  j   he  a."t:rn;:d. 

H:.  .■.M>iT  V,  C':''7u':.::\  argued  the  fame  way,  tl^at  a^ 
c-'>  !-.  r  ihro'  !  Se  aTTirr-iid  :  tor  ;t  i>  no  incoTivcnif-.ce  he- 
x)  -  7^  •i  ;,  crT"'  r'  ?  ic  it".  v.'^*c"  the  i^criit"  ta^i* ^  37*  t--^ -^•■;^' 

V.  .  :!.  •"nu>  a  ..  :     :  :  ;.  :-.*.-  t!:c  r  =  -:v  :>  wirni-j   av.d  rtr»pe 

.     .  *  .    •  -    .  .*  * 

.'.:iJ  »"  .'.;•-:-  t!.::"c    r-   .'.   !:>  :!".:  !.:■  ti-.-.s  r.o::cj  c^  i:.c  T\r:t. 

:..:  ::•■;::?"   "  :=    ::V  ^:.:  :  r;.:r  :,:::>  c^  :hi  c-" ft  are  ^1*  -i'A  o»* 

.   .^  '  ;      :i  .:    ::  J-;    :  !T  tiV^^r  ::::::::;  c:  th:  c-::'::*:- 

:     :..-   :    .:  ::.   r^  ::   ::  l:vl-  m.  £:'::■.  4.  ;>..  !,    ii.ij'u 

:'./.-.  I.      ■    r.  :,  wh*:h   ;>  a  i::oT;^cr  ca!^  : 

:  -.    .:.    ".:    r,  :  *;:  1  \:z1t   -:;-ir  i::e  excl:eq-jcr  leal  ;j 

-^  -.L  i  :-.l  -  -aiarf  :n  :'  :<  crurt  a>  ii":t  ha%!  ^ter.  -jr 

.  -*.     •  .T  .     -■    -  ■.'    -.    -• -■-,'.-   .    •"-.-^:,y- VJ    - •, 

,:r::  :  :y:i-  fL:l,  ^::  :  .  :-:a:-  c:  i::e  '^Izi.  co-r:e  of 

r,  --^r:  '.'  r  Iz     ryricr. !.:;:?  t..:;re  ,of  wl/c:  cc  jrit 

.'.  '.:.".*  ■'■.\;..*  T    T_  ..  ".:"j-  .   an*,   fcr  t..c  ir.ccr.Tgrtic 


•r  B  -:-  ". 

. : 

:i 

*    C-. -7,  V 

. 

i.  \.  ■'.  -, :.  -. 

r-rj.  :^:. 

I.  \--*-.  - :. 

*. .  . 

*=.•■ 

• ' 
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:r:.:  -  ..'  :..:  •■>>!.  :'..:::-.  c -:-. '.r/i- ?.":•■:  here,  hecauic  ' 

c-:r  :'  .:-     .  .\       :    .-  .    '       :'  -;  :.:^7e  is  gr.a:  r:a:':".  ihrvfho 

I."**.*". ..    ' ".  J . !' .'  V .  I  ■    ""     T  '  "'t'.i  '"I  rr:i-«.«  i.  wa>  i^.j^  tl 

VI'.'"  r..  -*  ' ' '  !.-.'.'  3.C '  -  -d  '"*'.'  a'i  rr  115.  t..it  he  c 
c.  "  ;.-  :":  :::*-;  ^.-  ~-  ?::■  ."::.  I'i  :r-  rr.?  :: :  a::i  w!icn 
.?  "  \-  ': :   :  '.:.   •  ■    !  :;^:  1  ■ .'    :.,   .:  ■-  /  a  cr'ii^ri:::-!   :hat  i 

:     ::.  :     ■    -^v":       ■'     /  !  :  -^    vi^  "    :  :-iv-:.:  1:. — And  w her 

.-.^  .:    .:      :  ■.     :■ .  t*"    :-...!.   I  t.-:rt::  ^r.fv-.'cd,  t'.-re  was  1 

5«rtVtf  .'j?^;  ;_;,-  ...    ;     ;:';  :    :     •  -  :':    :_    •-  :i::*:.  ::e  i:vcht  have  aa  jiu 

•j*  r   >^::.  ,  ,.   ,,.;    V  •       ■  •-  ^.V  ^   :c   r    .    ^;,,.    r  ^r    ^^^    J.— Mi 

'*"**^  V  ,:  c:::l   .'.i.th::  :  .:  -u^^r..":  a-.d  £. -iic -::--.  :hQu!c  be  i5nii 


r.rci,  t»:at  iuch  cocrlc  ot  wi 
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Smith  acvAnJl  Riflcy  and  Others.  Cmt.  ^. 

Trinity  Ttrm,   14,  Car,  I.     Roll        • 

EJECTMENT.     Upon  a  fpecial  verdict  the  cafe  was,  Paul  u j4,  hy  m6tn^ 
Ri/Jty  wasfcifecl  in  tie  of  the  hiids  in  qucftion,  and  by  indcn-  «u»"t,  n.ade  be. 
•"re  betwixt   him  and  Sir  Tbomns  Dcntoth  Sir  AUxandtr  DcntDi,  \^^^^^'"*''^ 
Thomas  Riflcy  his  brother,  and  iriUiam  IViLherSy  "  covenanted  Ud^jJ^iJisblo- 

•  and  agreed  with  them,  That  tor  tlie  favour  and  affcftion  which  thcr  andothm, 
'  he  did  bear  to  his  wife  and  children  in  that  indenture  mentioned^  who  were tt ran- 

•  and  for  the  better  maintenance,  liveliliood,  and  preferment  of  J^*».*"  *^®»^- 

'  them, and  to  the  intent  to  fettle  the  lands,  tenements,  and  here-  an^X^fJrw 

•  ditaments  hereafter  mentioned  in  the  name  and  blood  of  the  faid  his  wife  and 

•  Puitl  Rifuy\  he  did  thereby  covenant  for  him,  his  heirs  and  children,  and  to 

•  aflij^ns,  to  and  with  the  faid  four  parties  and  their  heirs,  that  he  fc»tle *•»*  j-nd  i« 

•  the  faid  Pfl«/ /?//7n' and  his  heirs  Ihall  at  all  times  from  hence-  bj^*'^*'^ 

•  forth  (land  and  be  feifcd  of  the  faid  tenements  (in  the  declara-  with t»wm*u>*'^ 

•  tion  mentioned)  to  the  ufe  of  the  faid  Paul  Riflcy  for  term  of  his  ftand  rdftd  m 
'  life,  without  impeachment  of  wafte  ;  and  after  his  deceafe,  to  theufeof  him- 

•  the  ufe  of  Dorothy  his  wife  for  term  of  her  hfe  ;  and  after  her  ''jl^ 'of  *»f«.  and 

•  deceafe,  to  the   ufe    of  the  faid  covenantees  and  their  heirs.  J^fjJJ  ^^i!^^^ 

•  Nevertheless,  upon  fpecial  trull  and  confidence,  that  they  tcr to  the  covel 
^  ihall  make  leafes  and  ei^ates  thereof,  or  of  any  part  thereof,  as  nanrees  and 

•  the  faid  Paul  R'ljley  ftiall  appoint  by  any  his  deed,  &c.     And  in  ^^^^  hci"  in 

•  cafe  that  he  make  not  any  fuch  appointment,  then  the  faid  co-  IJJJ^*  '*^"*^ 

'*  venantees  and  their  heirs  fhall  levv  out  of  the  rents,  iffues,  and  the  ufcilre^wjS 
"  profits  thereof,  for  his  younger  cnildrcn  hereafter  named,  vi^.  raifed  by  chit 
"  Creflensy  Peter ^  and  Paul^  his  younger  fons,  and  for  Afary^  Do-  <lccd  to  if .  hit 
••  rothf^  and  Elizabeth^  his  three  daughters,  two  hundred  pounds  l^^oj**^''!  ^"«  not 
•*  a-piece:  the  daughters  portions  to  be  paid  at  their  relpcftivc  wnant^^^^* 
••  ages  of  twenty  years,  and  the  fons  portions  at  their  refpeftive 
•*  ages  of  twenty-four  years;  and  tliat  the  faid  covenantees  aJ^d  s'c  "'a'^'ij''' 
*•  their  heirs  (hall  pay,  allow,  and  give  out  of  the  rents,  iifucs,  and  /ibr.  783°  * 
**  profits  to  every  of  the  three  fons  and  three  daughters  fuch  rea-  Plow.  305.307, 
*•  fonable  maintenance  as  they  fhall  appoint ;  and  after  the  deceafe  ^®'*''  5'- 
•«  of  tlie  faid  Paul  Riflcy  and  Vorothy  his  wife,  and  the  faid  portions  ^!^^  g'  +°' 
•«  levied,  then  to  the  ufe  of  Thomas  P^iflo'y  fccond  fon  of  the  faid  Cro.  jlc.  180. 
"  Paul  Rijhy  (the  now  defendant),  and  the  heirs  of  his  body ;  and  c<mp.  9. 6»oL 
•*  for  want  of  fuch  ifllic,  then  to  the  faid  Crcfccus  and  the  heirs  of 
••  his  body  (and  fo  to  his  other  fons,  and  then  to  the  ufe  of  his 
»••  daughters  and  the  heirs  of  their  bodies) ;  and  for  want  of  fuch 
*•  ifliic,  to  the  ufe  of  the  right  heirs  of  the  faid  daughters  for  ever." 
The  jury  find,  that  on  the  fifth  day  of  September,  in  the  fccond  year 
of  Charles  the  firft,  Paul  Rijhy  died,  and  that  Dorothy  his  wife  fur- 
vived  him,  and  entered,  and  was  feifed,  prout  lexy  Isfc. :  and  that  af- 
terwards, 172;.  12\\\  September,  2.  Car,  I.  Sir  Thomas  Denton  smd  the 
otlier  three  covenantees  by  indenture,  inrolled  within  fix  month* 
in  the  chancery,  bargained  and  fold  to  the  faid  Thoinas  Rijley  the 
brother  the  faid  tenement'?,  habendtm  to  him  and  the  heirs  of  his 
body,  to  the  intent  he  Ihould  perform  the  trufts  in  the  faid  firft  in- 
llenturc  mentioned,  the  remainder  over,  as  is  limited  in  the  firft  in- 
denture.    They  find,  that  Mary^  one  of  the  daughters,  attained  to 

the 
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Smith  the  agc  of  twenty  years  in  the  life  of  the  faid  Paul  Rijln\  and  that 
^X-owyf  Doroih\\  another  of  the  daughters,  attained  to  the  age  of  twenty 
aiKlOTHiiii.  y^^^^  ^^^^^  the  death  of  the  faid  Paul  Rijhy^  in  thcliiof  her  iDotWrj 
and  that  none  of  their  portions  were  paid  ;  and  xh^t  fyiUlam  Rifq 
(the  Icflbr  of  the  plaintifFj,  fon  and  heir  of  the  faid  Paul  RlJUjy  al- 
tered and  made  this  leaic,  and  tl>e  defendants  ouiled  hira.  £fj[ 
fuptr  fstam  mater laniy  l^c.  the  defendants  be  guilty,  they  pray  Al 
difcretion,  &c. 

And  it  was  argued  divers  times  at  the  bar  by  Ward  and  Hou 
BOURN, /j/- /^r />/tf/;;/;^,  and  by  Porter  and  GKiMSTOK,/ar  tfc 
defendants.  And  it  was  faid  for  the  plaintiff,  that  this  deed  raifid 
no  ufes,  becaufe  all  the  four  covenantees,  except  Thomai  R'ljlej  the 
brother,  are  ftrangers  in  blood  to  the  covenantor :  and  that  Tbomn 
Rijley  the  brother,  although  he  were  named  brother,  was  named  for 
dillinftion  only  betwixt  him  and  Thomas  RiJIey  the  (on ^  and  not 
for  the  confideration  of  blood  to  raife  a  ufe  to  him  ;  and  the  in- 
tention  was  to  fettle  an  ufe  in  them  four,  for  performance  of  the  < 
trufts  mentioned  in  the  deed,  and  for  fettling  the  ufes  in  them  all, 
or  eMc  in  none  of  them :  and  none  of  the  confiderations  in  the  deed 
extend  to  Thomas  the  brother,  nor  is  intended  for  his  benefit ;  and 
fo  none  of  them  can  raife  a  ufe  in  him.  For  the  firft  confiden* 
tionis,  for  the  preferment  of  his  wife;  the  fecond,  for  the  prefer- 
ment of  his  children  ;  the  tliird,  to  raife  portions  for  the  ufe  and 
benefit  of  his  children ;  and  there  is  not  any  benefit  or  profit  men- 
tioned to  the  brother  or  his  children  :  and  if  a  ufe  (bould  be  mU 
out  of  the  refidiie,  it  is  upon  a  contingency,  viz.  after  payment  of 
the  portion  ;  and  it  now  appears  that  they  are  not  paid,  nor  can 
be  paid,  becaufe  the  one  daughter  came  to  her  age  of  twenty  years 
before  the  death  of  her  father,  the  other  daughter  before  the  death 
of  her  mother. 

But  ALL  THE  Court  refolved,  that  the  ufes  are  well  raifed,  and 

Tcfted  in  Thomas  his  brother  (but  not  in  any  other  of  the  three  co* 

venantces),  becaufe  he  is  of  the  blood  :  and  one  of  the  confiden- 

PLCom.  307. K  tions  is,  for  confideration  to  fettle  it  in  his  blood,  which  isbvthe 

fettling  in  the  brother;  and  although  it  be  not  mentioned  thatitis 

in  confideration  that  he  is  his  brother,  yet  being  his  brother  it  fof- 

Co.rih.7.4o.b.  ficeth:  and  it  is  likewife  fufficient,  becaufe  the  brother  is  to  take 

Moor,  504.       cfiate  to  raife  portions  to  his  nephews  and  nieces,  and  alfo  to  fettle 

eftates  upon  them,  according  to  his  appointment :  and  here  is  not 

any  contingent  ufe,  but  only  a  truft  and  confidence  in  thccotit- 

nantce  to  execute  theeflate  to  his  children  ;  but  no  cilate  is  in  die 

children  by  any  eflate  limited  unto  them:  then. when  alltheother 

covenantees  jom  in  a  bargain  and  fale  to  Thomas  the  younger  fon, 

he  hath  a  good  eftate.     Whereupon  by  the  whole  Court  itwu 

adjudged  tor  the  defendant. 


Cook 
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Coo\i  again  ft  CooV..  Casks. 

Trinity  Termt  l^.  Car.  I.     Roll  \ ^^6. 

I  of  a  judgment  in  wafle.     The  error  afligned  was,  Be-  Wtftc  may  be 
the  plaintiff  declares,  that  the  defendant yjrr//  vaftum  in  a  commi(fed  in 
ccidendo  three  oaks,  alhes,  and  fix  black-thorn  trees  grow-  i? "l'''V*"^, 
The  jury  found  the  wafte  infuccidendp  three  oaks,  three  j„^.y  /i'ndli^  L* 
d  fix    black-thorn  trees,   cxijientes  arbores  maeremii ;  and  to  be  timber, 
nages  jointly  for  them  all.  ^  l^j^ 

ET  moved,  that  it  was  error,  for  black-thorn  trees  cannot  Dyer,  65. 
•,  nor  is  there  any  wafte  lies   for  them,   unlcfs  they  be  ^'<x>'»^^»*< 
in  hedges,  which  ought  to  be  fpecially  fhewn  ;  therefore  *-^^*>"*^**» 
;  of  entire  damages  was  erroneous:  and  it   is  apparent,  cvo. Jac?*i26. 
c-thorn  trees  are  not  accounted  timber,  where  there  arc  i.  TermR^ 
nber-trecs   growing  in   the  fame  cloft,   as  46.  £dw.  3.  55* 
,pL  10.  65.  iff  67. 

[E  CovKT^ab/enu  Berkley,  agree4,  that  it  is  no  error: 
-thorn  in  fome  countries  may  be  accounted  timber  ;  and 
:rred  in  the  declaration  to  be  timber*,  and  the  ifl'ue  found 
:rdift,  it  is  not  to  be  doubted  but  that  it  is  timber. 
re  the  judgment  was  affirmed. 

Fov/t\  agairjft  Sheen.  Ca«^ 

BITION  was  prayed  to  the  council  of  the  marches  of  The  coun$  ia 
J,  For  that  upon  a  bill  tliere  for  a  fuppofed  riot  and  bat-  ^^^"^'^  c*nnoc 
the  plaintiff's  damace  of  a  thoufand  pounds,  they  pro-      '^peto  di. 

1  r  -      n        ^  %     r         i  i  ii  magCS  Of  OCOC 

id  gave  lentence  againu  the  defendant,  and  awarded  one  above  fifty 

marks  damages  to  the  plaintiff;  where  by  their  inftruc-  pourvd*. 

y  ought  not  to  hold  plea  of  damages  or  clebt  above  fifty  ^^^'  55^-  595* 

5,  the  King^s  Attorney  for  the  marches  o(  IFa^es^  anfwcred, 
beir  new  inftruftions  they  may  hold  any  plea  of  riots  or 
mors,  as  the  ftar-chamber  may. 

was  thereto  replied.  That  although  the  ftar-chambcr  o^ 
hath  ufcd  to  decree  damages  to  the  party,  and  the  legality 
ath  not  been  qucftioned,  being  a  lupreme  court,  it  doth 
fore  follow  that  other  courts  may  affume  unto  themfelves 
irifdiflion:  and  although  Evers  faid,  that  court  is  or- 
id  cRablifhed  by  the  aft  of  34.,  Hen.  8.  c.  26.  it  was  an- 
hat  the  faid  aft  doth  not  authorise  that  court  to  do  more 
nerly  had  been  ufed ;  and  whether  it  were  before  thofe 
ufcd  cannot  be  (hewn  — Whereupon  it  was  adjudged, 
ohibition  Ihould  be  granted. 

;ot  againft  Mary  Pigot  and  Elizabeth  Lewen.  ^^"  «<>• 

Trinitj  Term^   1 4.  Car,  I .  Roll 
AL  of  the  death  of  his  father,  whofe  heir  he  is,  againft  On  an  appeal  of 
defendants,  Becaufc   that  they,  videlicet^   the  faid  Alary  J^****"  ""^  ^V 
ODlToaiE,  and  Elizabeth  Lewen  felonice,  confpired  the  j^"![,Ili  hI^^J 
Roger  Pigot  the  plaintiff's  father,  and  late  hufband  to  the  and  a  ftrargcr 
y  ;  and  for  that  purpofe  the  faid  Marv  proditorie,  and  forthe  muider 

Elizabeth  felonice,  miniftered  to  him  fuch  a  kind  or  ®^  ^^'^  ^***^^ '^^ 

^  may  take  out  «Mf 
irfi:  at  hit  ele^Hon ;  and  if  thtg§neral  ijjfut  be  joined  at  the  bar  the  fame  time  in  which  thcap. 
arraisncdj  tberc  it  no  neceCQty  to  file  the  dedaraiion. 

poifon 


S«  Cf»«  s8« 
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jAMtt        all  tents,  cuftoms,   and  fcrviccs  ;  fo  all  manner  of  cuftoms  an<J 
.0giimji        fcrviccs  arc  within  the  intent  of  the  ftatutc.     And  /  conceived  tlic 
uTniY.     cafes  concerning diftrcflcs  for  relief,  v^fWrnar/Vflff/V,  and  for  amerce- 
A»t«,  5^3.        ments  in  Iccts,  to  be  likcwifc  within  the  fcrviccs  of  7.  Hat.  8.  c.  4,   < 
and  21.  Hen.  8.  c.  9.  bccaufe  they  arc  in  nature  of  fcrvices,  and  to  i 
be  expounded  as  diftrcf^  for  cuftoms  and  fcrviccs;  and  therefore  -j 
in   the  cafe  of  Shej^ward  v.  Mackworth  (tf),  where  the  bailiff  of 
Lard  Berkley  diftrained  for  relief,  and  the  qucftion  was,  Bccaufe 
the  land  had  been  in  ward  to  the  queen  by  reafon  of  other  lands  \ 
held  of  her  majefty  by  fervice  in  capite^  whether  the  heir  Ihould  pay 
relief  to  other  lands  at  his  full  age  ?    it  was  adjudged,  that  he  < 
fliould;  there  damages  were  given  by  the  jury  to  the  avowant:  { 
and  although  Popham  adviled,  bccaufe  it  was  anew  cafe,  that  the  \ 
avowant  (hould  take  his  judgment  for  the  relief,  and  relcafe  the  ^ 
damages,  which  he  did,  yet  that  doth  not  prove  that  no  damages 
were  due,  but  that  it  was  doubted  only  ;  and  there  is  not  any  refo- 
lution  nor  opinion  to  the  contrary  m  that  cafe  (A).     And  all  the 
precedents  are,  that  damages  and  cofts  have  been  allowed  to  avow- 
ants  in  fuch  cafes  ;    and  therefore  I  concluded,  that  judgment 
ihould  be  affirmed. 

Jones,  yuftice^  argued  to  the  contrary,  and  faid,  Wc  are  here 
upon  the  expoiition  of  the  ftatutes;  and  multitude  of  precedents 
will  not  fcrve  for  the  expofition  of  the  ftatutes,  unlefs  after  debate 
».Cro»S3o,     in  court  they   be  mentioned  to  have  been  fo  adjudged ;  but  no 
fuch  precedent  hath  been   (hewn,  but  a  multitude  which  have 
palled  fubjilcntio  without  debate.     And  for  the  matter  he  held,  that 
It  was  out  of  the  words  and  intent  of  the  ftatutc ;  for  tlie  firft  part 
of  the  ftatutc  is,  "  Where  a  diftrefs  is  for  rents,  cuftoms,  orfcr- 
•*  vices  in  lands,  &c.  that  the  avowry  fhall  be  upon  the  land;"  fo 
that  extends  only  to  fuch  rents,   cuftoms,  and  fcrviccs  by  which 
the  land  is  held:  and  the  fecond  part  of  the  ftatute  of  21.  Hcn,i. 
c.  9.   which  is  qunji  an  expofition  of  the  former,  is,  **  In  fuch 
••  avowry  for  any  rents,  cuftoms,  and  fcrviccs,"  thofc  words  arc 
to  be  applied  to  former  rents,  cuftoms,  and  fcrviccs  ;  and  although 
the  words  be  general,  and  fay  not  **  fuch  rents,  cuftoms,  and  fcr- 
*'  vices,"  yet  it  is  to  be  applied  to  the  former.     And  where  the 
ftatute  21.  Hen,  8.  c.  19.  intends  further  remedy  than  was  before, 
it  is  by  cxprcl's  words,  •*  upondiftrefles  for  damage  fefant  and  other 
'*  rents,"  which  extend  to  rent-charges,  but   no  mention  of  dif- 
trcflcs  or  avowry  for  any  other  caufe.    And  in  The  Alar  qui  s  ofli'in- 
cbrftcr^s  Cafe  (r),  a  cale  is  cited  upon  the  ftatute  of  9.  Rich.  2.  c.  ;. 
of  a  writ  of  error,  where,   upon  a  recovery  againft  tenant  for  hlc, 
it  was  held,  it  fhoulJ  not  extend  to  other  eftates  ;  and  the  ftatute 
of  4.  Jac.  I.  c.  3.   which  fays,   that   "  no  cofts  fliall  be  given  ir> 
'*  other  caufes  than  fuch  as  are  wiihin  the  ftatutc  of  23.  Hen.i. 
*^  c.  15."  Ihcws,  that  without  an  aA  of  parliament  cofts  ftiall  not 
be  given  in  other  caufes:  and  for  the  cafe  cited  here  in  an  avowry 
for  a  relief  damages  were  given,  and  for  doubt  of  error  rcleafcd  by 
the  avowant,  it  doth    appear  of  record  that  they  were  releafed; 
thcicforc  it  (hall  be  intended  they  were  dilallowcd  by  directions  of 

(a    Cro.  Jac.  28.  (cj    J.  Co.  i, 

U)  See  Co,  Ent.  $7^4  573.  Gre:(Jey*f  Caic, 
S.Co.  38. 
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rt :  and  for  the  cafes  of  damages  and  cofts  given  in  avowry  Jam  Ft 

xccracnt  in  leets,   he  knew,  that  in  the  35.  E/iz.  in  an  «/'"V 

for  an  amercement  in  Icet,  damages  and  cofts  being  given,  "twit. 
It  was  rcverfcd  for  that  caufc  in  this  court.     Therefore  he 
led,  that  judgment  Ibouid  be  reverfed* 

^^  In  his  argument  he  faid,  that  in  Lord  Say*s  Cafe  (a)  it  Neit»'«'  ^'^  (**» 
udged,  th^t/candaium  mapatum  was  out  of  the  ft^^ute  of  ^^"^^^g^Jj^^^ 
,  !•  c.  16.  of  Limitation  oi  Aftions  upon  the  Cafe,  and  out  ^j  ehL.g.  8, 
atute  of  2j.Elizs  c.  8.  of  Errors  in  the  Exchequer  Chamber,  extends  to  m- 
not  mentioned,  although  it  be  included  in  the  words,  **  Ac-  «wn$  oiftMdaU 

Upoa  the  cafe.'*  m^gnatum.       . 

I.  Sid.  143.     3.  Mod.  41.    z.  Show,  pi, 

(it}  Ante,  140. 
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15.  Car.  I.     In  the  King's  Bench. 

Sir  John  Brampftoix,  Knt.  Chtefjujiice. 

Sir  Waiiam  Jones,  Knt.  1 

Sir  George  Croke,  Knt.  UHftices. 

Sir  Robert  Berkley,  Knt.  J 

Sir  John  Banks,  Knt.  Attorney  General 
Sir  Edward  Littleton,  Knt.  Solicitor  General. 


Memorandum.  Cah  i, 

J  PON  Saturday  the  4th  oi  May  1639,  aymo  15,  CarvTt  regis ^  Strjtam  Rt^t 
Serjeant  Revk,  of  the  county  of  Norfolk^  was  fworn  promot«|  10 rh» 
one  of  the  Jufticcs  of  the  common  plcas^  fuccccding  Sir  «<>«"«"«»  pini 
CHARD  HuTTON,  Jatc  fccond  Juftice  of  the  faid  court,  who  ^^***y ?'**'* 
d  at  ScrjeantS'Inn^  in   Lhancery-lane :  he  was  a  grave,  learned,  Umm. 
us,  and  prudent  Judge,  and  of  great  courage  and  patience  in  all 
proceedings. 

Cook's  Cafe.  Case«. 

OOK  was  indiflcd  for  the  murder  of  Marjhal    Upon  his  ar-  To  kill  a  (he- 

raignment,  he  pleaded  not  guilty,  and  it  was  found,  that  tlie  riff -s officer v»* 
I  Marjhal  was  a  bailiff  to  the  Iheriff  of  Somerfet,  and  had  fevcral  }"";af><y  white 
-rants  upon  feveral  capias  ad faUsfacUndum  againft  the  faid  Cook  ^  brwkTn^o"* 
I  his  father,   direfted  to  him  and  other  bailiffs  ;  and  that  they,  houfc1ror"ti»* 
virtue  or  colour  thereof>  entered  into  the  faid  CooV%  ftable  and  purpoTe  ofcxe- 
-houfe,  and  hid  themfelves  there  all  night ;  and  at  eight  of  the  cuiing  civil  pro. 
:k  the  next  morning  came  ta  Cook\  dwell ing-houfc,  and  ^^llcd  ?^*'^*^*^ 
1  to  open  his  doors  and  fufFer  them  to  enter,  becaufe  they  had  not  war ir }  for 
h  warrants  upon  fuch  writs,  at  the  fuit  of  fuch  perfons,  to  arrefl  it  itnoc  hwfui 
3,  and  willed  him  to  obey  them.     But  the  faid  Cook  commanded  ^o  b<^)(  open 
m   to   depart,    telling    them,    they  Ihould  not  enter.     And  ^'^^'**  '"*^** 
reupon  they  brake  a  window,  and  afterwards  came  to  the  door  ^JlS^S^^J'h* 
the  faid  houfe,  and  offered  to  force  that  open,  and  brake  one  of  a  rrghf  to  d». 

hinges  thereof.     Whereupon  the  faid  Cook  difcharged  his  muf-  f«^<i  hii  own 
Jtat  the  faid  Marjhal^  and  ftroke  him,  of  which  ftroke  the  day  'j^'"^- 
owing  he  died.     The  doubt  was,  Whether  upon  all  this  matter        *^  37^. 
be  guiky  of  murder  or  of  manflaughter  ?  w.  jontt,  41^, 

Sum.  46. 
Ind  it  was  now  argued  by  RoLLE,yir  Cook^   that  it  was  not  t-Haie,42.45S. 
rder ;  for  although  a  bailiff  were  flain,  yet  it  was  bjr  his  ow^  *•  "***»  "7* 
curement  in  doing  an  unlawful  a£l,  viz.  in  breaking  the  win-  ^J%^^  ^j, 
>i  and  door,  and  attempting  to  enter  and  fervc  procefs,  which  6.  M^.  173, 
ot  lawful  for  a  perfonal  duty,  unlefs  in  tlie  king's  cafe  ;  and  fOr  Ld.  Ray.  i^%, 
\  purpofc  hecitcd  c.  Co.  01.  b.  oa.  SeamattCs  Cafe.  13.  Edw.  4.     roft«^3»'-3i9* 

C^wpr-i  s*     t*  Hawk.  P.  C.  soSn  130,    s.  Hiwk.  P.  C.  cb.  14.  4.  HI,  CoftL  27. 

M  m  3  An4 


J3« 


CjOk'sCas'. 


t.  Cro.  5?o. 
Aate^  183. 


(0  5<^<'-9^>- 
Cro.  Jjc.  466. 
Cro.  Eliz.  909. 
Moor,  6tK. 
YclY.  ««. 
March.  4. 
Jono,4;3. 
l$Jl.  46. 
Dalr.  3^0. 
Hob.  6s.  263. 

Ifainxn,iDtend- 
ing  to  ki'lJ  a 
thief  m-ahoufe 
brc4ikcr  in  his 
cwn  hoofe,  hap 
ptnt  bymifl^k^ 
to  kill  one  of  his 
own  Hmiij,  ft 
cannoc  be  inn. 
pared  to  htin  as 
a  criminal  ac- 

tiCD, 

March.  5. 
W.  Jones,  419. 
Plow!.  34;. 
4.  61.  Com.  27. 
Kely.  136. 
f.  Hale,  P.O. 

39" 

I.  Hawk.  P.O. 

lie.  117. 
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And  after  argaraent  at  tlic  bar,  all  the  JvsriCLifiriaUi 
livcred  their  opinions,  that  it  was  not  murder^  but  maoikfi 
only  ;  for  though  be  killed  a  bailiff,  yet  he  killed  him  not  in 
executing  procefs :  for  it  is  not  murder,  unlefs  there  be  t 
piTiO^ituta^  or  malitia  implicita  ;  as  to  murder  <nic  fnddcniy, 
rcfiltance  of  an  officer  doing  his  office  ;  but  that  laft  ought 
where  he  is  doiv  executing  his  office,  by  fcnrinff  the  procefs  < 
wherein  he  is  ailifled  cum  p^ujlau  regis  et  Itps  -  bat  here  this 
was  (lain  in  doing  an  unlawful  ad,  in  feeking  to  break  opt 
houfe  to  execute  procefs  for  a  fubjcA,  which  he  ought  not 
by  the  law  :  and  although  he  might  have  entered  if  the  do 
been  open  and  arrefted  the  party,  and  it  had  been  lawfiil, 
ought  not  to  break  open  the  houfe,  for  that  is  not  warrai 
law  (a) ;  and efpecially  lying  there  in  the  night,  and  in  the  m 
breakif)g  die  window  and  offering  to  force  the  door,  which 
fuffcrable ;  for  under  colour  thereof  one  may  enter  who  hs 
any  fuch  authority ;  and  every  one  is  to  defend  his  own 
Yet  THEY  ALL  HELD,  that  it  was  manflaughtcr :  for  he 
have  refiOed  him  without  killing  him  ;  and  when  he  £iw  hi 
ihot  voluntarily  at  him,  it  was  manllaughter. 

Fofter,  319.     Loft,  374.    Cowpcr,  a.     ^Bac.  Ab.746. 

But  Jokes  faid,  that  it  was  refolvcd  by  the  Chief  Jufli 
himfcl^  and  the  Recorder  of  Zen^oif,  at  the  laft  fefTions  at  iVi 
in  the  cafe  of  one  IVdltam  Levett^  who  was  indided  of  the 
cidc  of  a  woman  called  Frances  Freeman^  where  it  was  fou 
fpecial  verdict,  that  the  faid  Lcvctt  and  his  wife  being  in  tb< 
in  bed  and  afleep,  one  Martha  Stapleton^  their  ier\'ant,  haviD 
cured  the  faid  Frances  Freeman  to  help  her  about  houfe-bi 
about  twelve  of  the  clock  at  night  going  to  the  doors  to  Jet  0 
laid  Frances  Freeman^  conceived  (he  heard  thieves  at  the  do 
fering  to  break  them  open ;  whereupon  (he,  in  fear,  ran  1 
mailer  and  miltrefs,  and  informed  them  (he  was  in  doub 
thieves  were  breaking  open  the  houfe-door.  Upon  that  he 
fuddenly  and  fetched  a  drawn  rapier.  And  the  laid  Martha  ^ 
ton,  lell  her  mailer  and  millrefs  Ihould  fee  the  faid  Frances  Fr 
hid  her  in  the  buttery.  And  the  faid  Levett  and  Heilen  hi 
coming  down,  he  with  his  fword  fearched  the  entry  for  the  tk 
and  (he,  tlie  faid  Hclen^  efpying  in  the  buttery  the  faid  / 
Freeman^  whom  (he  knew  not,  conceiving  Ihc  had  been  a 
crying  to  her  hufband  in  great  fear,  (aid  to  him,  '*  Here  tt 
**  that  would  undo  us."  Thereupon  tlie  faid  William  Ltva 
knowing  the  faid  Frances  to  be  there  in  the  buttery,  baftily  ei 
therein  witli  his  drawn  rapier,  and  being  in  the  dark  and  thr 
wltii  hi?  rapier  before  him,  thruft  the  faid  Frances  under  di 
breafi,  giving  to  her  a  mortal  wound,  whereof  fhe  inflantly 
and  whether  it  were  manflaughter,  they  prayed  the  difaeti 
tl.e  Court. — And  it  w.\s  resolved,  that  it  was  not;  for  1 
it  'gnorarttly  without  intention  of  hurt  to  the  faid  Francts :  i 
was  there  fo  refolved 


(a)  But  to  execntea  rtf^fa;  &;/i>^tf/nr,     BolA.  146.      Moor^6c6,     4*  La 
t*:e  houfe  of  the  outlaw,  it  is  (aMd,  maj  be     3,  £ac.  Ab.  746* 
broke  open.      i.  Hale,  201.     9.  Co.  91. 
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But  here  they  held  clearly,  that  it  is  manflaughtcr,  becaufc  he,  Ceoi^'t  Caii. 
lacing  and  knowing  him,   (hot  at  him  voluntarily  and  flew  him. 
Whereupon  they  all  rcfolved,  it  was  pot  murder,   but  homicide 
oxily»     ride  13.  Edw,  4.  pL  9.     18.  Edw.  4.  pL  4. 

Perkinfon  againjl  Gilford  and  Others.  ^^^^  }• 

Hilary  Term,  14.  Car.  1.     Roll 
.  T^EBT  againft  Gilford  znd  others,  exeaitors  of  ffl/Iiam  Co/Her^ 
^^  efq.  late  IherifF  of  the  county  of  Dor/et^  for  two-and-twenty 
pounds  ten  (hillings.     Whereas  the  plaintiff  had  recovered  in  the 
common  pleas  againft  the  executor  of  IVilitam  Pawlett  a  debt  of 
one  hundred  pounds,  and  two-and-twenty  pounds  ten  (hillings  for 
damages,  the  debt  and  damages  de  bonis  teflatorisy  Ji^  l^c.  \  etji  non^ 
the  faid  two-and-twenty  pounds  ten  (hillings  dc  bonis  fropriis  :  and 
the  record  being  removed  into  this  court,  the  plaintiff  had  a^^r/  Ante,  177. 
facias  direaed  to  the  faid  fVtiliam  Collier,  (herifF  of  Dor/et,  for  the  ^'^^'  March.ij, 
levying  of  the  faid  two-and-twenty  pounds  ten  fliillings  damages  •J'*^^|[  ^^*   ^^ 
of  the  goods  of  the  faid  executor:  and  by  virttie  thereof  he  levied  ^H,  '     ^ 
the  faid  two-and-twenty  pounds  ten  (hillings,  and  afterwards  died  Cro.  EHz.  ^66. 
-without  paying,  he:  whereupon  he  demanded  it  of  the  faid  exe-  ^"'-  5^8- 
cutors,  and  they  had  not  paid  it,  per  quod  a^io  accrevit.     The  dc-  **  ^""'  *^* 
fendants  pleaded  non  debet ;  and  found  againft  them. 

Mallet  moved  in  arreft  of  judgment, 

First,  Becaufe  the  recovery  of  the  faid  debt  of  122I.  10s.  is  in  i"  ^^^^  formo. 
the  common  pleas,  and  the  execution  hy  fieri  facias  is  in  the  king's  "*y*®^'^  "!»^'^ 
bench,  and  he  doth  not  (hew  how  he  came  out  of  the  common  picas  *„  a  jodgment ' 
■  into  this  court  to  have  execution. — Sed  non  allocatur  :  for  in  the  in  C,  B,  it  is 
record  it  is  mentioned  that  it  is  here  duly,  which  (liall  be  intended  riifficicmto  al- 
to be  by  a  writ  of  error,  or  other  due  means  :  and  it  is  not  nccc(rary  ^^^^^ ''"'  ^^^ 

to  (hew  all  the  circumftances  how  it  came  hither.  '^""''^  "T""  ''"'^ 

removed. 

S.  C,  March.  13.    S.  C,  Jones,  4.30.     2.  Mod,  71.    Lutw.  jio. 

The  Skcond  Objection,  Becaufc  it  doth  not  appear  that  upon  i 

the  fieri  facias  awarded  it  was  ever  returned  ferved  here,  fo  as  there 
is  no  record  to  charge  him  ;  for  if  there  were  any  record  appearing 

•  that  he  had  levied  it,  then  peradventure  he  might  charge  the  iherifF. 

The  Third  Objection,  Becaufe  he  chargcth  him  in  aftion  pcbtllcs  on  • 
of  debt,  whereas  there  was  never  any  fuch  aftion  brought  before  ;  i^^S*^"^  rcco* 
biit  (if  it  had  appeared  by  the  record  that  the  money  was  levied)  ^^^  * 
'  he  might  have  had  accompt,  or  aftion  upon  the  cafe,  or  ^fcirefa^  JJ****'  *®^* 
f/tf5,  but  never  an  aftion  of  debt.  i  °siund.  34^^ 

The  Fourth  Objection,    That  although  the  aftion  lies  Debt liei againft 
againft  tlic  (herifF himfelf,  yet  it  lies  not  againft  his  executors;  for  the  executors o£ 
the  non-payment  is  a  perfonal  WTong,  wherewith  his  executors  *  ^*'*^^*'' *^* 
are  not  chargeable,  as  debt  upon  au  efcape  Lcs  not  againft  a  (he-  "°""P*>""5«^*o' 

.,--,  o  '  1  A  o  inonry  levied  oQ 

rifF's  executors.  j,fi,rif^dai. 

•  But  Berkley,' Jones,  and  Myself  fBRAMPsTQN  Icing  ahfeni)  Moor, 468. 
agreed,  that  the  aftion  well  lies :  for  to  tnc  fecond  and  third  objec-  9.  Co.  50. 
tions  iht  fieri  facias  being  duly  cxecuted»  and  the  money  levied  by  SAvii,4o. 
the  (heri(F,  the  executor  of  Pawlett  the  defendant  in  the  firft  aftion 

is  difcharged,  and  may  aver  and  plead  it  againft  any  new  execution 
tp  be  awarded  againft  him,  as  21.  Hen.  i.fol.      •  proves  ;  and  the 

M  m  4  Sheriff 
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pEiKis'oii     (herifFis  chargeable  for  the  money  to  him  who  recovered  It:  ani 
G^Toii'd      ^  *^  '*  allowed  that  he  might  be  chargeable  in  accompt,  as  Mallit 
juid'oT^HVu's.  ^*'^»  ^^  *^  '*  agreed  he  may  be  chargeable  in  debt ;,  for  the  plaintiff 
might  have  eitl^r  debt  or  accompt,  as  appears  in  28.  Hen.  8.  and 
U^%oey^'   4.  Co.  04.  a,  Siade's  Cafe.    And  as,  Berkley  faid,  the  cafe  is  in 
Dyer^ai.  THE  Year-Book  I.  Hen,  7.   fetiat  a  colkftor  by  acceptance  of  a 

t.Roii.  ^b.59ff.  tallcy  is  chargeable  in  debt,  fo  the  fheriff,  having  levied  the  money, 
ft.RoU.Ai>^io.  jj  chargeable  for  fo  much  in  debt  to  him  who  recovered.    And 
Mallet  confeflcd,  that  in  tlie  common  pleas  it  was  adjodged, 
where  the  IherifF  returned  ^fietifeci^  debt  licth  againft  him.    And 
Berkley  faid,  it  was  all  one  when  he  receives  die  money,  for  he 
is  tlien  liable,  although  he  returns  not  the  writ;  for  his  not  re- 
turning  ihall  not  aid  nor  excufe  him.    And  f#r  die  fburtli  objec- 
tion tliey  held,  that  the  fherifF^s  executors  are  as  well  chargeabk  as 
9.  Coi  <o.         himfelf :  for,  ::s  Jones  faid,  there  is  a  diverlity  where  the  ihtriffn 
Palm.  3  j9.        chargeable  in  his  life  for  a  perfonal  tort  or  misfeafance ;  there  his 
R^m^'c?  71.   P^'''^"  i^  o"*y  chargeable,  and  tliere  a^l^  moritur  cam  perfoni:  but 
SaviL4o.  where  he  is  chargeable  for  levying  of  money,  and  not  paying  it 

over,  that  is  for  a  duty;  and  there,   if  he  dies,  his  executors  aie 
chargeable  as  well  as  himfc-Jf'^  which  is  the  reafon,  that  for  to 
efcape  by  the  IherifF  his  executors  are  not  chargeable :  but  there 
would  be  great  mifchief  if  the  (heriff's  executors  fhould  not  be 
alive  in  this  cafe;  for  the  plaintiff  had  a  duty  due  to  him  from  the 
executors  oi  PawUtt  thefirft  defendant,  who  paid  it  to  thefticriff, 
and  thereby  wasdifcharged  thereof:  and  if  the  plaintiff  fhould  not 
recover  it  agaiiill  the  fherifF*s  executors,  he  (hould  be  without  re* 
(i)  %tt  the  cafe  medy,  which  tlie  law  will  not  fuffer  {a)  — Wherefore  they  all  agreed, 
of  Hambiyi».    that  the  aftion  well  lay.    And  rule  was  given  to  have  judgmeot 
Trott,  Cowp.    entered,  ualcfs,  &c. 

c>»i  4.  Goodwin  agahtft  Anne  Weft. 

jinte.  Page  ^Zl. 

On  5.£/i«.c.9,  ^HIS  Cafe  was  now  moved  again  by  Charles  Jokes  inarreft 
for  noc  appear-  1  of  judgment,  tliat  the  declaration  was  not  good  :  First,  Bc^ 
{n;  on  a  >*-  ^^^(-^  j^^  j^^j^  j^^^  lhcw,  that  hc  left  the  writ  with  the  defendant; 
orthc  wufr.  for  *c  ftatutc  is,  *'  If  they  be  ferved  with  procefs ;"  and  it  is  not 
place,  and  day,  fcrviJig  of  proccfs  when  the  writ  is  not  left,  althougli  it  be  read 
with  aJkiUini^  unto  the  party,"And  a  note  left  of  the  caufe^  place,  and  day.--W 
'if accepted, it  ^^^^  allocatur:  for  JoNES,  BERKLEY,  and  Myself  held  it  to  bca 
^ort^h^IdtoTj  Sufficient  ferving  of  the  procefs  within  the  intent  of  the  ftatutc,  and 
but  ift  c|3iain-  according  to  the  ufiial  courfe  and  pra£tice  ;  for  there  may  be  two, 
tiff  wai  not  three,  or  four  names  of  witncflcs  in  one  writ  (and  fo  there  be- 
grieved  by  the  ufuallv),  and  he  cannot  leave  the  writ  with  every  one  of  thcmi 
^t"h7wSfhe  ^^"^  it' would  be  very  chargeable  unto  the  fubjeft'to  harefeYcnl 
cannorr^ov^.*  vvrits  for  cvery  witncfs. 
Jones,  430.       March.  18.     5.  Mod.  355.    1.  Bac«  Abr.  294.     Dougl.  55i« 

Awirnefiwho  The  SECOND  EXCEPTION,  Becaufe  he  fhcwcth  that  he  paidt* 
is  ferrcd  with  a  j^^r  twclvcpence  for  her  pains,  and  promifed  to  pay  to  her  as  mufik 
{^f^r!^'**';s*btund."^^'"^^^  fhewould  require,  when  fhe  came  to  be  a  witncfs  ^iGlwctfltry 
toaucnd.  ^^^  which  is  not  fufficient,  according  to  the  ftatutc:  for  the  ftatutc  if, 
B.  R,Fr,  3r3.  that  **  he  fhall  pay  fufficient  charges  for  her  travel^  according  to 
Black,  /e.        **  the  diftancc  of  the  place,  and  the  quality  of  the  perfon  fo  to  be 

Strange,' 510. 

ai«Q.     t.  Ld.  R»yiU.  i^a?'     «•  Hiwk*  P.  C.  6w. 

««piidi*' 
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*  paid ;"  and  the  witncfs  is  not  bound  to  accept  his  promifc  for  the     OooDwm 
Tchduc. — Sed  nonalhcatur  :  for  when  it  is  allcdged  that  he  paid  to       ^r«f 
icr  twclvcpcnce,  and  promifed  to  pay  the  rcfidue  when  (he  came 

:o  Gloucefter^  and  (he  accepted  thereof,  fhe  is  tlien  bound  to  come, 
or  fibe  hath  accepted  of  his  promife  for  the  relidue ;  otherwife  (he 
night  have  refufcd,  and  not  told  him  (he  would  accept  of  his 
iromife. 

The  Third  Exception,  Becaufe  the  plaintifFdoth  not  (hew,  '"■"  ^!^^ 
liatheis  endamaged  by  her  non-appearance,  vi%.  that  the  verdift  Lli^'ftVwitmA 
mflcd  a^inft  him,  or  that  he  was  inforced  to  he  non-fuited,  or  any  f^r  non.attend- 
itbcr  grievance ;  for  fo  is  the  ftatute,  that  **  the  party  grieved  aoce,  ihc  plain- 

•  (hall  have  his  part  of  the  ten  pounds,  and  his  further  damages  tUf  mqftfliewa 
« taxed  by  the  Juftices  before  whom,  &c."  But  GRiMSTON,/ir  i*^^f  j^'** 
be  plaintiffs  anfwcred,  that  the  adion  being  brought  only  for  the  witneft'i  tdli* 
3en  pounds,  and  not  for  further  damages,  it  is  well  enough ;  and  monj. 

the  ten  pounds  is  due  for  her  non-appearance  to  tlie  king  and  the  Ante,  511. 
9arty. — But  all  the  Justices  held,  that  the  declaration  was  ill  Jones,  431. 
for  tliis  caufe  ;  for  there  ought  to  be  a  party  grieved  by  the  non- 
ippcarance,  otherwife  there  is  no  caufe  of  forfeiture :  and  fo  is  tlie 
uprefs  fcope  and  words  of  the  ftatute.     Wherefore  it  was  adj  udged 
for  the  defendant,  abfenu  Brampston, 


Bradf#y  againjl  Clyfton.  C'^"  5- 

T\EBT  upon  an  6bli^ation  of  one  hundred  pounds  for  not  per-  An  award  thac 
^  forming  of  an  arbitrament,  where  the  award  was.  That  the  '^jf^'*^*'Vj 
defendant  (hould  acquit  and  difchargc  the  plaintiff  concerning  a  difciJ'we^fi^ 
bond  of  one  hundred  pounds,  wherein  the  plaintiff  and  defendant  ^/^^/jf  of  ana 
were  jointiv  bound  for  the  payment  of  fifty  pounds  to  J.  S.    The  from  a  bond  in 
defendant  demurred.  "^^'^^^^  o'*'*-^* 

RoLLR  now  (hewed  for  caufe,  that  the  arbitrament  was  void,  to  fnmWmaann" 
award  that  tie  would  acquit  and  difclurge  him  of  a  bond  made  to  a  gcr  k  g^d. 
Uranger  ^  for  it  is  not  m  his  power  to  procure  a  difchargc  (a).  MstcIi.  tH. 

But  THE  Court  held,  that  the  party  may  well  acquit  and  dif-  J*"f*'*5^J. 
dargc,  ice.  if  the  fifty  pounds  be  payable  at  a  future  day,  as  it  is  LiuJjJf  tu. 
here  to  be  intended  it  was.  a^^, 

t.lfod.9.   ).  Mod.  331.      2.Kdb.  546.     l^otw.  524.      Carth.  378.      x.  Bac  Ab»  S46.      Kydj» 
ihnrdg,  105.  i 

A  Second  ExcEPTioK  was  taken,  Becaufe  the  fubmiflion  is,  Undjrtrob* 
f^  fttnd  to  the  award,  •«>  as  it  be  made  under  hand  and  feal,  ready  ^^^^^^ 
to  be  delivered  to  the  parties :"  and  he  faith,  that  they  made  the  air-  10  be  ddi^tJl 
bitrament  before  the  day  {viz.  fuch  a  day)  under  their  hands  and  on  facb  a  diy,  a 
icalf ;  and  be  doth  not  (ay  **  ready  to  be  delivered."  declaration  on 

an  award  nMid9 

But  ALL  THE  Court  held,  it  waswell  enough,  for  the  words  arc  bcfort  the  day« 
Hot  **  and  to  deliver,"  but  *<  ready  to  be  delivered  ;"  and  when  it  is  ^«<bo«t  fiiy»«<^ 
Uodcr hand  and  feal,  it  is  intended  «  ready  to  be  delivered:"  and  '^^2^"^^ i^ 
Ae  decfairation  being  read,  it  was  expreflv  that  it  was  ^*  ready  to  ]>e  |ood.  *^     '  ' 
ddivfcred/'    Whereupon  it  was  adjudged  for  the  plaintiflF.  j^^^^ 

^  March,  I S.    Hard.  399.    3.  Mod.  331.     Canh.  378*    Lutw.  524.    Ld.  Ray.  247^ 

/«}  fU$  4,  Aon,  c^ii.  fr  i«. 

Daly 
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Cam  6»  Daly  againft  Bellamy  and  Others. 

A  defend;»nt  A  TTAINT  brought  by  the  plaintiff  in  trefpafs  of  battery. 
lhailnoth>ve     -TX  vcrdift  wis  affirmed. 

taint  brought'  Maynard  HOW  moved,  fer  the  defendant^  upon  the  flatut 
by  a  pULntiff,  21.  Hm,  8.  c.  9.  and  23.  Hen.  8.  c.  15.  that  the  defendant  11 
ftltboogb  tbo      have  cofts  ;  bccaufc  the  plaintiff,  if  l>e  had  avoided  the  vcidi 

j^rd.a  u  af.      attainu  fliould  have  had  colls. 
Armed. 

But  ALL  THE  Court  agreed  [ahfente  BrampstonM,  th 

S.c! joaeTu^^  ^^"^"^^^  l^ave  no  more  colls  :  tor  if  the  tirft  vcrdift  had  paffcd  f 

ai  C^m.  \hiy  plaintiff,  whereby  he  Ihould  have  had  cofts,  or  if  the  faid  v 

55>  having  pafled  againll  him,  thereupon  he  had  brought  this  a 

and  the  jurors  had  been  attainted,  he  ihould  have  had  fuch  o 

he  fhouldhavehad  inthefirft  a£lion,  if  it  had  been  found  for 

but  he  fhouid  not  have  had  more  cofts  in  refpeft  of  the  attaii 

i  converfo^  where  the  firft  verdift  pafled  for  the  defendant,  a 

had  coils,  if  the  verdift  be  impeached  by  attaint,  or  be  afiirm 

Ihall  have  no  more  cofts,  but  only  thofe  which  were  given 

the  firft  vcrdid.     And  Hoddesden  faid,  the  prafticeof  the 

was  always  fo« 

«Asi  7.  Daniel  agahtft  Count  de  Hertford. 

trinity  Term,    14.  Car,  I.    R9II ^^^^ 

i^ulfintrtfpaft,  TERROR  of  a  judgment  in  the  common  pleas  in  trcfpafe,  fi 
Ajumticatioa  •*-'  pafturing  his  clofe  with  Iheep,  The  defendant  juftifics 
Aat  the  prior  of  .^^„fg  j^g  prior  of  A  was  fcifed  in  fee  of  fuch  a  great  clofe 
Sofrbe  *^f-°  ^^^  ^^^  feifed  in  fee  of  the  pafturage  in  the  place  aforefaid,: 
furaje  in  the  b'^  fhecp  levavt  et  coucbaftt  in  the  faid  great  clofe  at  all  tinacs 
Vaccw^#,  for  vear.  fhe  plaintiff  thereupon  demurred  ;  and  it  was  thei 
»a h.s fhrtrp  iV-  judged  for  the  defendant.  M ay KAKVy/or  the  p/alntiff  in  t\\ 
v^ifitM  couthant  ^f  cnor»  now  alliens  for  error  the  point  of  the  judgment:  F 

At  all  tjmw  of      ,.  ,•       1        1    r        I  ^-    I        ^1        '    •  •   1  i_      **       r     •      • 

the  year,  is  good,  Bt^caulc  the  defendant  entitles  the  prior  neither  by  prefcriptic 
withoui  (hew-  grant ;  and  this  being  a  profit  a  prendre^  in  aliens jolc^  none  C2 
ing.either  a  title  himfelf  by  the  courfe  of  the  conmion  law  thereunto  wi 
grant  prpte-  grant  or  prcfcription  ;  and  this  pafturage  claimed,  is  but  as 
cri.vH»on.  .  ^^^  jj^  its  nature.  Secondly,  Thatthis  plea  is  not  aided 
Co.  Ut.  i«£,  ftatute  of  31.  Hni.  8.  c.  .  for  that  gives  nothing  to  the  kir 
♦•^°- 37«97-  what  the  prior  lawfully  had  ;  'and  therefore  it  ought  to  be  : 
lAac.  Ab'^'aSo,  ^^^^  ^^^^  prior  was  entitled  thereto. 

RoLLE,  for  the  defendant  in  the  writ  of  error,  faid,  that  tl 
18  good  ;  and  was  fo  adjudged  upon  demurrer  in  the  common 
and  that  it  was  a  good  plea,  although  it  were  pleaded  at  the 
mon  law  before  the  ftatute:  for  this  pafturage  claimed  foi 
levant  et  couchant  upon  the  defendant's  land  is  common  appe 
and  cannot  be  fevered  from  the  foil  by  grant  j  and  then  tc 
prefcription  tlicreto  is  not  good,  as  it  is  4.  Hen.  6.  />/.  i^ 
8.  Edix'.  4. :  and  if  it  v/erc  not  good  at  the  common  law,  3 
ftatute  aids  it,  by  pleading  that  the  prior  was  fcifed  thereof 
at  the  day  of  the  dilToIution;  otherwife  it -would  be  vcr 
chievous,  the  priors  and  other  religious  pcrfons  at  the  time  0 
dilfolution  fecking  to  deface  and  fupprcfs  alUhcir  deeds,  and  K 
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ceal  their  lands  and  eftatcs  which  they  then  held;  and  therefore      Dan i ft. 
fuch  general  averments  had  been  allowed,  as  it  is  held  in  tlie  cafe .      *^«V 
of  the  Archb'ijhop  of  Canterbury  (tf),  and  in  the  cafe  of  the  Abbot  of  HigTroR^ 
Strata  AUrcilla  [b).  rtfo*©. 

The  Court  inclined  to  that  opinion  ;  but  becaufe  it  was  dc-  ».  Co.  4S.b, 
pending  upon  demurrer  in  the  common  pleas,  they  would  not  haf-  ^^^*  J**^  ^^> 
lily  proceeds     Wherefore  day  was  given  until  the  next  Term. 
(«)ft.Co.4S.  (£}9.Co.  24. 

The  Cafe  of  Edwards  and  Rogers.  Cah  t, 

Ante^  Page  254. 

npHIS  Cafe  was  now  argued  by  Maynard  for  the  plaintiffs  and  A  ftrarulfathtr 
*    by  FARRERyor  the  defendant.     And  Berkley  and  Myself  Jeviet  afinccrf 
delivered  our  opinions,  that  this  fine  by  Andrew^  the  uncle  of  Wil-  JJf  }?^**  ^[j** 
Ham  theideot,  who  was  fcifcd  of  the  inheritance  (he  dving  in  the  heir  aiib  toil. 
life  of  fPli/iamj  fo  as  nothing  ever  attached  in  him),  Ihafl  never  bar  may  plead  |i»o/ 
/Villiam  the  defendant,  who  was  grandchild  of  the  faid  Andrew^  be-  p^rmfnii  mtn 
caufe  he  claims  nothing  by  or  from  him,   but  only  from  IVilliam  ^u**'?'f ' . 
the  nephew  of  Andrew^   who  furvivcd   the  faid  Andrew :  and  he  rivcs^hU  pSi- 
makes  his  title  as  heir  to  the  faid  fViHiam  the  nephew  who  waslaft  gree  from  Ms 
fcifcd,  not  making  therein  any  mention  of  Andnwy  as  of  one  from  Krandfatbcr. 
whom  he  claims,  but  only  as  drawing  his  difcent  from  him   by  '"^^'^ •nie,  524* 
way  of  pedigree,  and  not  by  way  of  title:  and  therefore  it  was 
compared  to  riobbes*  Cafe^  Co.  Lit,  8.  a.  where  the  father  is  attainted 
of  felony,  having  iflue  two  fons,  and  the  one  of  them  purchafeth 
lands,  and  dies  without  iffue,  it  fhall  not  bar  the  other  fon  to  claim 
as  heir  to  his  brother;  and  the  corruption  of  blood  in  the  father 
flulInothurthim(«}.  {.iLtr,^*" 

Noy,  158.     1.  Roll.  Rep.  93.     Lit.  Rep.  38.     2,  Sid.  15.  27,     Cr#.  Jac.  53^  Vent.  4 iS.  425* 

Berkley  compared  it  to  the  cafe  in  lO.  Eliz.  Dyer^  274.  where 
there  were  two  brothers  :  the  cideft  hath  good  caufe  del  petition  de 
droit ;  the  youngeft  fon  hath  iflue  a  fon,  and  is  attainted  of  felony, 
and  is  executed.     The  eldeft  fon  dies  without  ifliie  ;  the  iffue  of 
the  younger  fon  is  barred  of  tlie  petition,  becaufe  his  blood  is  cor- 
rupt, and  he  cannot  claim  but  by  mentioning  his  father,  and  from  i.Bac.Ab.  585. 
him,  &c.   But  here  forafmuch  as  he  doth  not  cla?m  nor  derive  by  3.  Com.  Dig. 
him  who  levied  the  fine,  we  held,  he  fhould  not  be  barred  by  the  S53* 
fine.  '        .Hawk.  P.  c. 

04s. 

But  Jones  conceived,  that  in  regard  Andrew  is  bound,  and  can-  Cruifc^Finci, 
not  claim  againft  that  fine,  and  his  grandchild  cannot  claim,  but  i59* 
he  ought  to  make  mention  of  him,  tliat  he  is  alfo  barred  ;  and  as 
his  grand&ther,  if  he  had  furvived,  had  been  barred,  fo  alfo  (hall 
bis  grandchild,  who  of  neccflity  ought  to  mention  him.     Whercr 
upon  it  w^  adjourned. 


Cooper's 


^  Trinity  Term, 

15.  Car.  I.     In  the  King's  Bench. 

Sir  John  Brampfton,  Knt.  Chief  jufticc. 

Sir  William  Jones,  Knt.  ") 

Sir  George  Croke,  Knt.  yj^fli^^^* 

Sir  Robert  Berkley,  Knt.  J 

Sir  John  Banks,  Knt.  Attorney  Genera/. 
Sir  Edward  Littleton,  Knt.  Solicitor  General 
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Swyft,  Siibchantor,  and  one  of  the  Vicars  Choral  of 
Litchfield,  againft  Eyres  and  Others,  Leflces  of  Sir 
Edward  Peto, 

Trinity  Term,  12.  Car.  i^     RM       . 

The  grant©!  J  T^EBT  tipon  tht  ^zXMtt  2.  Edw.  b.  c.  .  for  not  fctHng  forth 
fcmaindtr  or  ^^  the  tithes  of  one  hundred  and  fortv  acres  of  lands  in  Cbefx 
wvcrfioo  to  terton^  whereof  the  faid  fubchantor  and  vicar  were  proprietors, 
jh^m^n^M  hef^^^  ^hey  carried  away  their  corn,  for  which  tlic  j>laintifF  dc- 
food.  mands  the  treble  value,  viz*  one  hundred  and  thirty-nve  pounds. 

**  ^  '*  Upon  mn  debet  pleaded,  it  was  found  by  foecial  verdid,  that  the 

w»rch.  31.  fubchantor  and  vicars  choral  of  Litchfield^  being  feifcd  in  fee  of 
'T^Roii^Ui.  ^^^  rcftory  appropriate  of  Chejlerton^  within  which  tlie  faid  one 
»!  RUi!  52. 3.  bundled  and  forty  acres  of  land  lay  and  were  parcel,  in  the  twenty- 
ninth  year  oi  Henry  the  eighth,  by  indenture  demifed  and  kt  to 
Jahn  Ptto  the  tithes  of  the  reftory  for  forty-two  years  (with  an 
exception  of  the  privy  tithes,  the  four  offering  days,  and  the 
tithes  of  a  meadow  called  Tht  Parforis  Hay^  and  the  prefcntalion 
to  the  yicarage  of  Chejiertiin)^  rendering  5L  16s.  8d. :  and  that 
afterwards,  by  indenture  tripartite,  dated  26.  February^  ^.£dw.b. 
betwixt  the  fubchantor  and  vicars  on  the  firft  part,  Richard  tVdod- 
ward  of  the  fecond  part,  and  John  Woodward^  father  of  the  faid 
Richard  IVoodward^  on  the  third  part,  reciting  the  faid  leafe  of 
29.  Hen,  i.  and  that  the  faid  JohntVoodward  had  bought  the  faid 
leafe  of  the  faid  John  PetOy  they  confirmed  and  ratified  the  faid 
Jeafc  ;  and  further,  for  a  great  fum  of  money  to  them  paid,  &c. 
demifed  and  granted  to  the  faid  Richard  IVoodward  zni  John  Wood^ 
ward  all  the  laid  tithes,  with  the  tithe  hay  (except  the  faid  privy 
titheSj  and  the  faid  four  offering  days,  and  the  prcfentation  of  the 
clerk,  &c.),  *'  habendum  from  and  after  the  faid  term  and  detcr- 
**  mination  thereof  and  the  years  in  the  faid  indenture  comprifed, 
**  in  manner  and  form  following,  that  is  to  fay,  to  the  faid  Richard 
**  H'oodwardy  for  one  month  after  the  end  and  determination  of 
*'  the  faid  terra  and  years  within  the  indenture  comprifed ;  and 
•*  after  the  faid  month  fully  determined,  to  have  and  to  hold  the 
•*  faid  tithes  and  premifes  (except  before  excepted)  to  the  faid 
^*  John  Woodward',  his  heirs,  and  afligns,  for  ever,  rendering 
•'  61.  41.  4d.  fer  annum.^^  And  they  find,  that  by  virtue  of  this 
pr ant  the  tith?s  ^el^ewing  of  th^  tenements  ii>  Cbijlerton  aforefaid 
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ocen  enjoyed  always  after  this  grant :  and  further,  tliat  after-   Swttt,  &c, 
I,  viz.  on  the  23d  March,    2.  &  3.  Philip  tff  Mary^  the  faid        "'i'^'^fi 
hantor  and  vicars  choral  made  another  indenture,  which  they    E^*«»»*«- 

in  hifc  verba,  mentioning,  "  that  for  divers  great  fums  to 
em  paid  by  Humphry  Pcta^  and  the  rent  therein  afterwards  to 

referred,  they  did  demlfe  and  grant  to  the  faid  Humphry  Peto 

that  their  glebe  lands  lying  in  Chefterton,  viz.  feventy-eight 
res  of  land,  and  alfo  the  dcmefnes  of  the  faid  feventy-eight 
:es,  with  all  profits,  commodities,  tithes  perfonal  and  predial, 
latfoever  they  be  or  ihall  fortune  to  be,  belonging  to  the  faid 
xrhantor  and  vicars,  as  parfons  and  proprietaries  of  the  parifh- 
urch  of  Chefterton  aforefaid,  as  the  tithes  of  pig,  goofe,  lamb, 
>ol,  calf,  filn,  fwans,  wood,  and  all  other  tithes  whatsoever; 
ID  ALSO  the  tithes  of  the  faid  feventy-eight  acres,  all  which  lately 
:re  in  the  ferm  or  occupation  of  Margaret  Petoy  widow,  de- 
ifed ;  AS  ALSO  all  other  their  rights  and  intercfts,  tithes,  com- 
iiditics,  and  profits,  in  and  to  the  fame,  which  to  them  do  be- 
ng,  or  appertaining  to  the  parfon  or  parfons  and  proprietaries 

the  pariln-church  of  Chefterton  aforefaid  (the  faid  yearly  rent 
rcafter  refcrved,  and  the  nomination  and  prefentmcnt  of  the 
ieft  or  curate  there,  with  all  oflFerings  and  offering  days,  and 
ivy  tithes,  as  well  of  the  manor-place  as  of  other  the  inha- 
tants  there,  always  excepted  and  referved  to  them  and  their 
cceflbrs  for  ever),  habendum  to  him  and  his  heirs  for  ever, 
ndering  annually  to  them  and  their  fucccflbrs  fix  pounds  fc- 
ntcen  Ihillings  tour-pence."  And  it  is  found,  that  the  tithes 
hefe  lands  never  were  in  the  tenure  of  the  faid  Margaret  Peto ; 
they  found,  that  fomc  tithes  and  lands  were  in  the  tenure  of 
faid  Margaret  Peto :  and  it  was  alfo  found,  that  Sir  Edward 

is  fon  and  heir  of  the  faid  Humphry  Peto,  and  that  the  dc- 
ants  were  occupiers  of  the  lands  in  the  declaration  mentioned, 
carried  the  corn  growing  thereupon  without  fetting  out  of 
tithes.  Et  ft  fuper,  t^c.  the  Court  fhall  adjudge  it  for  the 
utifFs,  they  find  for  them,  and  that  the  tithes  carried  away 
:  worth  thirty  pounds  per  annum,  and  tlie  treble  value  is  hinety 
nds  ;  for  the  refiduc,  they  find  for  the  defendants. 

"his  cafe  was  argued  at  the  bar  by  the  Solicitor  General, 
-LE,  and  Maynard,/<?>'  the  plaintiffs^  and  by  the  Attorney 
*eral,  Serjeant  Hemden,  and  Grimston,  for  the  de* 
ants ;  and  this  Term  it  was  argued  at  the  bench,  and  two 
(lions  made : 

xrst,  Whether  the  deed  of  the  fifth  of  Edward  the  fixth  be 
d  to  convey  the  inheritance  to  John  fVoodward? 

EcoNDLY,  If  the  firft  indenture  be  not  good.  Whether  the 
md  indenture  of  2.  and  3.  Philip  i^  Mary  be  fufficient  to  con- 
t\itm,  againft  the  fubchantor  and  vicars,  to  Humphry  Peto  f 
If  any  of  them  be  good,  then  the  plaintiffs  have  no  title. 

knd  as  to  the  firft,  all  the  Justices  argued  for  the  plaintiffs, 
t  they  have  a  go©d  title,  notwithftanding  this  indenture ;  for 
;  indenture  is  merely  void,  becaufe  it  is  to  convey  an  inhe-  1,  RoU.  liU 
Jice  infuturo ;  for  tlie  month  is  not  to  begin  until  the  forty  and 
\  years  be  expired :  ai^d  it  is  a  graqt  gf  interejfe  termini^  and  no 

grant 
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SwYFT,  i««   grant  of  a  rcvcrfion ;  for  the  inheritance  is  granted  tfaeitin, 
^'"^    \Cas  not  in  leafc  before ;  and  as  it  is  an  intercffi  urmim  for  th 
•*  hay,  fo  ought  it  to  be  of  the  refidue,  for  tliere  cannot  be  fj 

of  the  cftate ;  and  then  being  only  an  mterejfc  termim  in  i 
W^divard^  there  cannot  be  a  grant  of  a  remainder  or  rei 
to  commence  in  futuro.  And  to  prove  this,  fee  5.  Co,  25. 
Ur^s  Caje ;  and  8.  Hen.  7.  3.    et  38.  Hm.  6,  34. 

Areafeof  <«a]i  The  Secono  QUESTION  was>  Whether  tlie  deed  o 
-  that  jJebe  j.  Philzp  (J  Mary  be  fufficient  to  convey  thofe  tithes,  ! 
•*  iMid  lying^n  ^^^y  never  wcrc  in  the  tenure  of  Margaret  Pet^f  And 
M  ^iJJ?eXpht  ftrongly  urged  for  the  plaintiff,  tliat  thofe  words  in  the  inii 
•*  acres  ofiaid,  were  a  clauTe  of  reftricxion,  and  declares  their  intelU  that  n 
•*  amd  alfo  all  (houM  pafs  but  tliat  which  was  in  the  tenure  of  Margaret , 
Z^^^a)^^  But  ALL  THE  Justices  held,  tliat  it  was  a  good  grant,  a 
g^JJ^  ^jT^  reftriftion  of  die  firft  words,  becaufe  there  are  three  < 
» acres,' W/  claufes  before,  vlx.  iirft,  tlie  grant  ef  the  feventy-eight  ai 
•^ttkicktuuly  glebe;  fecondly,  tlie  grant  of  the  tithes  predial  and  pei 
•  wtn  im  th€  i  thirdly,  the  grant  of  the  tithes  of  tlie  feventy-eight  acres  o 
^hZ^JT^^  knd;  which  are  all  diftina  feveral  claufes  by  thcmfclvcs. 
it  rSkiwiiy*  ^^»s  claufe,  ♦•  all  which,  &c/'doth  not  depend  upon  any  of 
cBrtam  to  pais  and  *^  which  were,  &c."  is  a  reflriAion  only  when  the  cl 
ths  tithes,  al-  general,  and  is  all  but  one  and  the  fame  fentcnce,  and  not 
choiigbtbey  or  certain  before  the  end  of  the  fentence,  as  in  the  O 
^^%i^  2'£dw.^.pL2g.  Plow.SQi.infrroih/eyv.Jdams^^ndPlow 
•f  ir.;  for  th«  in  tbi  Earl^  nf  Liicefttr* s  Cafe\  but  where  the  claufe  is  not 
words  **  aU  entire  fentence,  but  diftinA  and  di3Joined  from  the  other,  2 
r  *'*''*  «"^*»  '^  '^»  Htktx^  cannot  be  any  reftridion.  Alfo,  tliis  being  in  t) 
ftii^^'t^en  ^^  *  common  perfon,  addition  of  a  fiilfe  thing  (v/jk.  fell 
aaanexpUna-  feflion)  ihall  never  hurt  the  grant ;  for  the  addition  of  a 
tion,  and  not  fball  never  hurt  where  there  is  any  manner  of  certainty  1 
»  %  reftridkw.  ^s  D9dington^s  Cafe  (<»),  and  Bozeon's  Cafe  [i).  But  in  the 
ifoor,  45.  grants,  where  there  is  falfity  in  point  of  prejudice  to  the 
Cro.  jac.  34.  benefit,  or  a  mif-information  of  the  king*s  title,  or  upon 
i>ycr,  376. 192.  fuggeftion  of  the  party,  there  all  grants  fhall  be  void,  a 
s^L^nl"*'  'O.6V113.  21.  £J.^  pi.  aH.  S.  Hen.  J.  pi.  3.  9. /f/i,.  6. 
3.  Com.  Dig.  Wherefore  they  ail  concluded,  that  this  grant  of  2.  &  3. 
33*.  Jsf  Mary  was  good  :  and  it  is  to  be  obferved,  that  although 

z.  Mod*  3.       words,  **  which  were  in  the  tenure  of  J.  S.**  when  they 
one  and  the  fame  fentence,  may  be  conttrucd  to  be  a  refti 
yet  in  thcfe  words,  *'  all  which  were,  &c."  this  word  **  a 
disjoined,  cannot  be  a  reftriftion,  but  an  explanation  : 
fore  for  thefe  and  otlier  rcafons  it  was  adjudged  to  be  2 
grant  againft  the  plaintiff. 

But  in  confideration  and  commiferation  of  the  poor 
S}r  Edward  Peto  was  moved  to  add  by  way  of  a  rent-charge  t 
means  ;  and  he  agreed  to  the  motion  of  theCourt»  and  Mit 
pounds  per  amntm  rent  for  their  further  faftentation,  befid 
rents  paid  to  them. 

(•)  a.  Co.  5a,  (^)  4h  Co.  54.     See  alfo  Djer,  374, 
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Criip  againft  Pratt.  Case  2. 

Hilary  Term^   10.  Car.  i.    Roll -j^, 

PJECTMENT  of  fixtccn  acres  of  pafturc  in  Chlpplng-Bamet.  Although  on  « 
*^  The  cafe  was,  That  Ralph  Bri/co  fcnior,  in  19.  Jac  1.  pur-  fp«j»l  vcrdia 
chafed  the  lands  in  the  dechration  mentioned,  being  copyhold,  }^^jj"[^f^, 

Eirccl  of  the  manor  of   Ckhping-Bamety  to  him  and  ^/^s'rf^'''' would vdl have 
is  wife,  and  to  Ralph  Brifco  their  fon  and  his  heirs.     Two  years  warramed  thim 
tftcrhe  became  an  innkeeper,  and  received  all  the  profits  of  the  to  ha* c  inferrtd 
land  until  4.  Aug.  4.  Car.  i.  at  which  time  he  became  debtor  by  |ji*^"^^/"J^^^^ 
bond  to  John  Brifco  and  others,  and  committed  divers  afts  (men-  ^^^^^^xj^inA  the 
tioning  the  afts;    which  declared   him  to  be  a  bankrupt.     In  fraud, rheCourt 
jGtfr.  I.  upon  a  petition  to  the  lord-keeper,   that  the  faid  Ralph  cannot  prei'ume 
orifco  fenior  was  an  innkeeper,   and  did  g«t  his  living  by  buying  «• 
ind  felling,  and  was  indebted   to  divers  perfdns,  and   become  a  i.Ron.Ab.515. 
fctnkrupt,  the  petitioners  prayed  to  have  a  commiffion  of  bank-  Jones,  437. 
Topt,  which  was  granted  them ;  and  the  commilhoners  adjudged  ^^^^^^'  3^' 
him  a.bankrupt,  and  fold  this  land  to  the  leffbr  of  the  plaintiff,  Ij^jnnerjl^i. 
for  the  benefit  of  the  creditors,  by  indenture  inrolled  ;  which  being  5.  co.  «o. 
Ihewn  to  the  lord  of  the  manor,   he  admitted  him  accordingly.  Hob.  72, 
Afterwards  Ralph  Brifco  the  father  died,  and  the  faid  Margaret  *©•  Co.  56, 
*cd,  and  Ralph  Brifco  the  fon  entered,  and  the  leflor  of  the  plaintiff 
entered  upon  him,  and  made  a  leafe  to  the  plaintiff  for  years  ;  and 
Ihc  defendant,  as  fervant  of  the  faid  Ralph  Brifco  the  Ion,  oufied 
him.     Etfifuper  totam^  lie.  the  Court  fhall  adjudge  for  the  plain- 
liflfi  they  find  for  the  plaintiff;  if  otherwife,  for  the  defendant. 

Upon  this  matter  found,  it  was  argued  at  the  bar,  and  this  Term 
ttthc  bench;  and  Berkley  argued /or  the  plaintiffs  and  Brami*- 
iTOK,  Jones,  and  Myself,  for  the  dtfendant. 

The  First  Qi^estion  was,  the  jury  finding  that  the  faid  An  mnkftper, 
^Iph  Brifco  fenior  djd  get  his  living  by  buying  and  felling,  ufing  ^^'{^dcr  wilhl 
Ihc  trade  of  an  innholdcr,  and  not  otherwise.  Whether  lie  be  a  the  bankrupt 
perfon  who  is  a  bankrupt,  and  within  the  ftatutes  of  i^.EHz.  c.  7.  ftatuics. 
X.Jac.  I.  c.  15.  and  2i.Jac.  i.  c.  19.  {a)  ? — And  Berkley  held,      ,^^ 
that  he  was  a  bankrupt  within  thofe  ftatutes;  for  an  innholdcr  is  s!  Mod  47.  ' 
Diic  who  hath  much  ufe  of  buying  and  felling  for  the  entertain-  12.  Mod.  159. 
tncnt  of  his  guefts  and  their  horfcs ;  and  running  in  debt  by  this  307. 
means,  it  is  reafon  he  fhould  be  accounted  a  perfon  within  the  faid  cfrth^**"***^^* 
ftatutes  :  and  fo  much  the  rather,  becaufc  the  jury  find  that  he  got  j.  vviiV.  ieo. 
tiis  living  by  buying  and  felling,  ufing  the  trade  of  an  innholdcr.  3.  >Viir.  146. 
— But  all  THE  other  three  Justices  argued  to  the  contrary  in  4- Burr.  2067. 
this  point ;  for  an  innholder  doth  not  get  his  living  by  buying  and  ^-^^ym.  187. 
felling;  for  although  he  buy  provifion  to  be  fpcnt  in  his  houfc,  jfpecreWm 
he  doth  not  properly  fell  it,  but  utters  it  at  fuch  rates  as  he  thinks  308. 
reafonable  gains,  and  the  guefts  do  not  take  it  at  a  certain  price,  3-  i'ecreWiiii. 
but  they  may  have  it  or  rcfufe  it  if  they  will.     And  if  an  hoft  *98« 
take    exceflivc  priced,    he   is    indictable  (/»).      And   innkeepers  |'®^*^  ^'*- ^*'* 
many  times  have  hay  and  corn,  and  fuch  things,  of  their  own  i.Com.  Dk. 
growiggi  and  their  gain  is  not  only  by  uttering  of  their  comnio-  504. 
dities,  but  for  the  attendance  of  their  fervants,  and  for  the  furniture  i.Ttnnltep.jg, 
of  their  houfe,  rooms,  and  lodgings,  for  their  guefts :  and  an  inn- 

(a)  fiii  5.  Geo.  %.  c,  30.  Baak«Lawf,p« 

CRo.  cAiu  N  n  keeper 
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Cum?  keeper  IS  no  more  fuch  a  perfon  who  gets  his  living  byWirfg 
^r-'S*        and  felling  than  fcnnors,  wl^.o  buy  for  their  proviiion:  and  the 

PtATT.  ftatutts  mention  only  thofe  w!io  are  merchants,  and  ufe  to  \mj 
and  fciJ  in  grofs  or  fey  retail,  and  fuch  who  get  their  living  bir 
buying  and  fellings  fo  as  their  principal  means  is  by  buying  aod 
felling. 

CopyhoW  cf-  Secondly,  The  queftion  was.  Whether  a  copyhold  be  within 

taifs  arc  within  the  faid  ftatutes  to  be  fold  by  tlie  commillioncrs  ?  for  although  it 
the  baiikrupj  ^^  cxprcfsly  named  in  the  13.  t/iz.  c.  7.  in  one  claufe,  yet  it  is 
mVvbe*am<ned  ^^°^  i*^  another;  and  in  the  i.  Jac.  i.  c.  15.  and  21.  Joe.  I. 
bythsccm-  c.  19.  (upon  which  lail  ftatutes  this  cafe  is  grounded),  copj« 
iDiflfionerft.  h-^Ids  are  not  mentioned,  but  generally  all  lands,  tenements^  and 
Poft.  568.  hereditaments. — But  all  the  foi'R  Justices  agreed,  that  copy. 
jud.Ref.111.3.  holds  arc  within  the  intent  and  purview  of  all  the  faid  ftatntd; 
Stone,  117.  fr»r  being  in  the  firll  ftatuto,  and  the  otlier  ftatutes  made  in  further 
I.  Atk.  96.  confirmation  and  approbation  ri^cicof,  they  ought  to  be  expounded 
i.Cono.  Dig.  jiberally,  and  (hall  be  conltrutd  iiccordingly,  to  make  as  ftronj 
a.  Com.  Dig.     provifion  as  they  may  againft  the  bankrupt. 

5zS.       Sec    5*  Ceo.  £.  c.  30.     Cooice*^  B«nk.  L)w<^,  354.. 

Copyhold  bfidi  THIRDLY,  Forafmuch  a*;  it  is  found,  that  this  land  was  given 
givtn  by  a  fa-  by  the  father  (two  years  before  he  was  an  innholder,  and  fix  yeas 
*w^-°r  blf"  ^*^f^^^  h^'  became  a  debtor)  unto  his  fon,  and  no  fraud  found 
ihc'fi""  be^'*  (altlK)ugh  there  be  circumftanccs  of  fraud,  by  the  taking  of  the 
came  bankrupt,  profits  onlv,  vintil  the  time  lie  became  a  bankrupt^  Whethcrith 
if  done  Unjfj*  m  the  power  of  the  commiirioners  to  fell  it  r — And  fiERKLEY  hdJ 
and  wiihout       ftronglv,  tljp.t  it  \va>  :n  their  power,  becaufe  it  is  exprcfslv  within 

{raL^lld'oT'  ^^'^  ^^-^.^^  !^f  V  J""''  ^'  ""'  .^9-  .^.^'^^  ^l^'^y  ^"^^  ^^"  '^""^^  ^^^^ 
the  ccrcmif       puFchafcd  in  the  name  of  his  wife,  children,  or  friends,  naznedind 

fioners.— Fraud  intruflcd  bv  him  ;  and  this  is  fo  purchafed. — But  all  the  othei 
is  a  fjft,  and  JUSTICES  wcre  of  ihc  contrarv  opinion  ;  for  being  purchafed  be* 
h'^&^'Jr'''^  fore  lie  was  a  tradcfma?!,  and  Vo  long  before  he  became  a  debtor, 
y  t  .ejuiy.  .^  ^^^^  within  the  ftaiute  ;  for  the  ftatutc  intends  fuch  pcrlonsonlf 
JuriRcf.  113  4.  y^^i^Q  gained  their  livings  by  b'j\i:ig  and  felling,  and  bv  fraud  !iM 
I.  Com.    ig.     pafTcd  away  their  lands  to  friends  in  truft,  and  been  me  indebted, 

I.  Burr.  467.  ^"^  committed  fucii  afts  of  a  bankrupt,  that  for  fuch  afts  done 
477.  45^4.  by  them  after  it  Ihould  be  witliin  the  ccmmilTioncrs  power  to  fell 
s.  Burr.  Si7.  f^,ch  thcir  lands.  But  here,  many  years  before,  when  he  was  a 
^°BI  R-^^^J'  ^^^^^  "^^"'  ^^^  procured  tliis  land  to  be  fettled  upon  his  fon  (no 
4.El.Rep.t'r6.  fraud,  or  purpofeoflKing  a  bankrupt,  being  found) :  it  would  t.her^ 
361.  ^  fore  he  a  mifciiicvcus  cafe,  and  full  of  inconveniences,  if  it  ihouli 
a.  Peere  \Vm$.  be  within  the  flatute  ;  for  none  might  know  with  whom  to  deal 
4»7-  by  way  of  mairiage  or  othenvife  when  he  is  not  a  tradefaian,  and 
Covvi^i-l^-c-.  f"^^^^^  ^^*^^'  upon  his  wife  and  children  bond  fJc^  and  without  caufe 
5.B.;c..\'h.  312*  o^  being  fuTpce^cd  to  be  a  bankrupt,  and  afk:rwards  bcconusi 
tougl  716.       tradcfman,  and  llien  a  bankrupt,  if  this  aft  Ihould  ovcr:hroffi 

con\  cyance  duly  fettled.     And  for  that  purpofe  was  cited  2.Gp.25« 
and  10.  ^5.  50.  ChiinccLor  of  Oxford's  Cate^  that  fraud  ought  not  W 
(Oi.Ld.Raym.  be  conceived  unlefs  it  be  exprefsly  fovind;  for  Frons  tjl  tinj^^ 
-'.  -   ^  nrn  [.t  .:lu!7:cn::a  [u).  And  in  the  tenth  of  king  Char/cs  i.  LaJj  Goips 

iua  N.P.  40.  ^..^  uhcre  Eml  L:?:joI}:  purchafed  a  manor  in  that  lady's  nMA 
rlim.  525.  b-ii^.g  his  daughter,  and  afterwards  kept  courts,  and  made  Icafcjm 
1-  .^  5-.  his  own  name,  and  always  took  the  profits,  and  then  fold  it  to 
;  M  v-^.2  4^.i4v  Si-  SyJ-irv  AfoKtagut^  and   Laeiy  Gorge  never  qucftioned  tt  in  the 

II.  Moi.i>:S.   lii'c-timc  of  her  father  ;   vet  it  was  held  in  tins  court. unlcfi  then 

Cowp.  434,  -  »  y^ 
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>c  fomc  fraud  difcovercd,  it  is  not  within  the  ftatute  of  27.  EHz.  Cruf 

:.  4.  although  there  be  many  badges  of  fraud  :   fo  here. — Where-  p*^^":^ 
ore  it  was  adjudged  for  the  defendants 


D 


Dennis  againjl  John  Payn  fenior.  Casi  3. 

Hilary  Term^   i^.  Car.  i.     Roll  6%o. 
EBTupon  in  obligation  of  eighty  pounds.    The  defendant  K  ntraxtt  en-' 
pleaded,  that  the  plaintiff,  in  the  court  oi  Poole,  being  a  court  |f^ j"  ^"j,*^J„ 
3f  record,  had  brought  debt  upon  the  fame  bond  againft  John  bond^ags^nft^" 
Pfl7«  junior,  wherein  John  Payn  fenior  and  John  Pt^^^w  junior  were  one  of  iw  joint 
jointly  and  feverally  obliged  with  condition  for  the  payment  of  and  fcvcrai  ob- 
forty  pounds :  that  after  a  plea  pleaded  the  plaintiff  entered  a  re-  J|8°"»  j"J*"°' 
traxit^  and  the  defendant  averred  that  it  was  the  fame  obligation,  bIr^to*/fecond 
and  that  the  faid  John  Payn  ]uv\\oXy  named  in  the  bond,  and  the  aaiononrhe 
faid  John  Payn  aganift  whom  the  retraxit  was,  is  one  and  the  fame  fame  bond. 
pcrfon;  and  demands  judgment,  if  againft  this  retraxit  he  ought  Sedfuam, 
to  fue,  &c. :  and  upon  this  it  was  demurred.  ^'^  ^^^' 

Whitlock,  for  the  defendant^  argued,  that  this  retraxit  is  in  !'p  •'m1!!»^^'* 
nature  ot  a  rcleale,  and  quafi  a  releale,  as  it  is  m  Beecher  s  Caje  [a)\  ca  Lit.  139.  a. 
and  a  releafc  to  the  one  obligor  is  a  difchargc  to  the  other;  and  if  DiJifon, 78.145. 
one  oblieor  be  made  executor  to  the  obligee,  it  is  a  difcharge  for  Carth.  63, 
ill  the  obligors.  So  if  ^feme  obligee  take  one  of  the  obligors  to  ^*^Com  ^d'^^^* 
linfband,  it  is  a  difcharge  to  them  all.  in.^cei.  *^ 

RoLLE,  yir  the  plaintiff'^  argued,  that  it  is  a  bar  only  by  way  of  >-Cromp.Prac. 
^ftoppel  betwixt  that  obligor  and  the  obligee,  whereof  no  other  "^^  . 
icrfon  (hall  take  advantage ;  and  it  is  not  any  releafe  infa^o,  but  ^  g^  55o,W^^ 
^nly  quq/i  2L  releafe,  and  that  this  plea  is  no  bar  for  the  other  Ld.Ray.*42o/ 
>bligor.  638, 

/inclined  to  that  opinion,  that  it  is  neither  a  releafe  in  faft  nor 
n  law,  but  ^uaji  an  agreement  that  he  will  no  further  profecute; 
md  it  may  be,  the  faid  John  Payn  junior  paid  the  moiety  of  the 
faid  debt,  and  the  obligee  agreed  to  accept  it  of  him,  and  that  he 
eeould  no  further  proceed  againft  him,  and  being  jointly  and  fe- 
^•crally  bound,  he  might  make  fuch  an  agreement,  and  not  dif- 
charge the  bond. 

But  Berkley  held,  that  the  plea  was  good,  and  was  a  good  bar; 
For  it  is  a  bond  joint  and  feveral ;  and  one  of  them  being  difcharged, 
it  cannot  now  be  a  joint  bond;  therefore  the  difcharge  quoad  th^ 
one  is  alfo  a  difcharge  quoad  the  other. — But  teing  no  other  Juf- 
ticcs  in  the  court,  it  was  adjourned. 

(tf)  8.  Co.  5S. 

Evelin's  Cafe.  Cmi  4, 

"PVELIN  being  ele£lcd  by  the  parifhioners  of  St.  Thomas  to  be  a fM»iam«i lies 
•*-*  churchwarden  there  with  a|iother,  the  parfon,  pretending  that  to  thefpiritual 

by  the  Canons  (^)  he  was  to  makecleftion  of  the  other,  named  court  to  admU 

^  ^   '  mfler  the  oath 

•o  a  peripn  eleAed  churchwarden  by  parlfticners  \v.Londm»  Foft.  5S9.— S.C.  Jonei,  439.    S.  C«  %.  AoU. 

(i)B]r  the  89th  Canon  churchwardens  are  by  the  parfon  and  t^e  other  hj  the  pa- 
to  be  ebofen  by. the  par(bn  and  pariftiionert  riOuonert.  Bur&^i  £.  L,  title  **  Church- 
If  ml|  I  and  if  ihej  cannot  agree,  then  one    *^  wardens.*' 

N  n  2  one 
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EvFLtw*!  one  /iff// to  be  churchwarden,  and  procured  DoHor  QarlU  kJSxA 
CAt£.  iQ  f^^ay  ^ijg  f3ij  /^yyy  g,^j  ^^  refule  Evfimi  whereupon  the  p. 
Mirch.  11.  66.  rifhioners  furmifing,  that  they  had  a  cuftom  within  the  parift, 
Ray.  439.  time  whcrcof,  &c.  to  cleft  both  the  churchwardens,  and  that  tb 
F«im.  51.  Canons  cannot  take  away  their  cuftom,  prayed  a  writ  toDid^ 
nTu°«39.  ^^'"'*  ^^  ^^*"^  ^^®  churchwarden  eleded  by  them,  and  tofm 
Cro.'jac.  sji.  h»«^»  ^nd  amove  the  churchwarden  eleftcd  by  the  parfon.  Aal 
J.  Veo:,  115.  a  precedent  was  fhewn  in  the  reign  of  King  James  where  fodil 
•67.  writ  was  granted,  and  it  was  faid  tliere  were  divers  other  like  p 

Q^T'iX'     ^^^*^^-     And  becaufe  the  churchwardens  in  Lonii$n  are,  fortk 
1.  Lev".  75. '145.8'*^*^^'^  P^'"^'  corporations  and  owners  of  land  devifcd  to  thetn,  " 
Stn.14s.1a46.  the  writ  was  granted. 

B.  R.  H.  130.     6.  Mod.  89.    4.  Com.  Dig.  107.     Cowp.  413. 

A  cuftom  that  And  THE  CouRT  (being  informed  that  the  faid  Hill^  eleflJ 
the  parfon  (haU  churchwarden  by  the  parfon,  fued  the  faid  Eveliny  ekaed  bjrtfe 
^a'J^(haii''te  P*"^»  *^  the  ecclefiaftical  court)  granted  a  prohibition,  totheifr 
tried  in  die  tern.  ^^"^  '^  might  be  tried  whether  there  were  any  fuch  cuftom  or  no. 
yoral  court.  —  6.  Mod.  89.     3.  Salk.  81.     i.  Ld.  Ray.  1008.     ,.  Bac.  Ab.  371.     |.  Term  Rep.  J. 

Caie  5.  Wolnough's  Cafe. 

If  parties  be i«  '1X70LN0UGH  and  fcven  others  were  committed  by  thcmayif 
cuftody  for  re.  V  V  ^f  Lgndon  to  Kewgau  for  refuting  to  enter  into  recogniaanci 
inro"a  racog^r  *^  appear  before  the  lords  of  the  council ;  and  upon  a  h^UaitM^ 
niunce,  and  pora  returned  by  the  mayor  and  IherifTs  it  appeared,  that  by  tt 
bring  a  baktst  order  from'  the  council-table  they  were  appointed  to  come  befac 
C0r^«,andrhe  xh^  mayor  and  Ihcriffs  to  treat  concerning  foreign  matters;  tA 


prayTtfiM'to*^  when  they  appeared,  being  required  by  the  mayor,  being  in  coan 
mainuin  the      miffion  of  oifer  and  tcrmhur  for  the  city,  to  perform  the  order  of 
return,  the        the  lords  of  the  council,  and  to  enter  into  recognizance  in  iiei' 
Court  will  ad-   fonablc  fum,  thev  refufcd  ;  whereupon  he  committed  them, 
mit  the  parciet        -,  _ ,      '  ,,,-..  %      %      jl* 

tobaiL  r£ARD,  Maykard,  and  Keeling  junior,  argued,  thattui 

Poft.  557.  return  was  not  good:  First,  Becaufe  it  doth  not  mention  tin 
S.C  Not  ic6  ^''^^^'  "^^  ^^^  what  the  order  was,  io  as  the  Couxt  mig^tii- 
1*.  Hawk.'p.c!  judge  thereof.  Secondly,  Becaufe  the  recognizance  is  dcmaiiU 
173.  for  them  to  appear  before  the  lords  of  the  council,  no  time  nor 

place  appointed,  nor  caufe  Ihewn  why  it  was  demanded. 

.    And  becaufe  the  king's  counfel  prayed  time  to  maintaun  tk 
return,  the  parties  were  bailed  until  next  Term. 

Ciiii6.  Arundel  againjl  Marc. 

It  If  aaianablc    A  CTION  FOR  WORDS.     Whereas  the  plaintiff  was  a  mer- 

^L""*""^*  chant,  &c.    that  the  defendant  faid,  "  He  was  a  chcatin| 

•Mnrknav^'"  *'  knave,  and  had  cheated  his  father  by  returning  twenty  pouiidi 

Ante,  507.516.  "  for  wares,  &c." 

Poft.  558. 563.      ij  y^^  moved  in  arreft  of  judgment  by  Rolle,  that  an  a&ioft 

^^^'  lies  not  for  calling  one  **  cheating  knave." 

t.Roll.Ab.6o.      g^^  forafmuch  ai  he  was  a  merchant,  and  it  touched  his  W* 
feffion,  BERKLEY  and  Myself   {c^tttris  ai/entihis  in  the  &*" 
chamber)  held,  that  the  a&ion  was  maintainable:  whexeopoft^ 
rule  was  given,  that  the  plaintiff  ihould  have  jud^mtnt. 
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Bagnall  (i^a'ii^fi  Knight.  Caie;* 

Eafter  Term,  15.  Car,  1.   Roll ^6^. 
yRROR  of  a  judgment  in  the  common  pleas,  in  an  aftion  on  Amnion  for 
"^  the  cafe  in  nature  of  a  confpiracy.     The  plaintiff  declared,  malicious  pre- 
liat  the  defendant  fa/so  et  malit'iose  caufcd  fuch  an  indiftment  of  Jj^^'J^^ha^^^as 
eijury  to  be  written  containing  banc  fit  If  am  materiam^  ^c,    re-  within  the  pro- 
iting  it  verbatiniy  and  exhibited  it  t%  the  grand  jury  before  the  perjarifdiaion, 
iftices  of  peace  at  (Vcjlminjlcr y  and  procured  it  to  be  found  ;  and  »"«*  ^^^^  ^^  *«*• 
lat  afterwards  Sir  Edivard  Spencer ^  one  of  the  juftices  of  the  peace  ***^!!l!br** 
F  Afiddlcfexy  before  whom,  &c.  delivered  it  with  his  own  hands  ^uauiadbur- 
)  the  jullices  of  gaol-deli  very  and  of  oyer  and  terminer  at  the  Old  ram  impliw  ht 
^alley  for  the  city  of  London  and  the  county  of  Middlefex^  whereby  ^**  *"  S*®'' 
B  was  brought  to  the  bar  under  the  fhcrilTs  cuftody,  arraigned,  2.  BuJft.  271. 
id  acquitted  (fl).     Judgment  being  given  in  the  common  picas  Cro.  jac  357. 
►r  the  plaintiff,  the  defendant  brings  a  writ  of  error.  ^^^'  ^*'*'  5^4* 

WoRLiCH  and  Farrer  moved,  that  the  declaration  was  not  i.  Sid.  i.|?, 
>od  :  First?  Becaui'c  it  is  by  way  of  recital  of  the  indiftmcnt  i.i^oii.Ah.nr. 
lly  ;  and  they  reJicd  upon   the  Cafe  of  Browning  v.  Beejion  (A).  y^^^J^-  46- '»6. 
^oed  noK  allocatur  ;  for  it  \s  fcrtb't  fecit  talemfaljam  materiam^  which  ^5^,^    '    '^' 

a  dircft  affirmative.  sira.  691. 

Secondly,  Becaufc  he  doth  not  fhew  that  he  was  in  the  gaol,  ^^ugi,  215. 
id  then  the  Juftices  of  the  gaol-deiivcry  have  no  power  to  meddle 
ith  him. — Sed  non  allocatur  ;  for  ductus  cd  Larram  et  fub  cuftodia 
lews  him  to  be  in  the  gaol. 

[m)  9,00.56.  12.  Co.  23.  F.  N.  B.  115.      Car.  286.  315.  <I9,  Stra.  114. 
Sid.  15.     Cro.  Jac.   131.  230.     Cro.         (^)  Plowd.  136. 

Dalby  agalnft  Dorthall  and  his  Wife.  Casi  8. 

Michaelmas  Term^  14.  Car.  l.  RoU  41  ^. 

pRROR  of  a  judgment  in  an  a£lion  on  the  cafe  in  nature  of  a  Hu(baiui  and 
"^  conljpiracy,  For  caufing  them  to  be  indifted  of  felony  falfely  wife  may  join 
id  nialicioufly,  and  to  be  detained  in  prifon  quouffiue  they  were  *"  *"  *^'«"  ©^ 
»)uitted,  ad  damnum  ipforumy  (ffr.     Upon   not  guilty  pleaded,  ^  m»i^u%p^- 
rnliftwas  found  for  the  plaintiffs  ;  and  judgment  being  given  for  fecurion  acainn 
lem,  them  bo»h ;  or 

The  error  afligned  was,   Becaufe  it  was  ad  damnum  ipforumy  l^ay'^hl^e'it 
hereas  a  wife  cannot  join  with  her  hufband  for  damages,  for  it  alone  "for 

a  feveral  damage  to  either  of  them.  though  a  it  for 

Berkley,  Juftice^  upon  the  firft  motion,  was  of  that  opinion  ;  "r^ndS^"** 
pr  it  is  a  feveral  wrong  to  either  of  them,  and  the  wife  may  not  on€*«itirtn> 
MH  for  a  tcrt  done  to  her  hufband.  co«i. 

But /held  the  contrary,  becaufe  it  is  grounded  upon  one  entire  ^"*>  »75* 
xrord,  by  which  they  were  both  prejudiced,  and  they  may  join  if  Jones,  440. 
icy  will ;  or  the  hufband  only  may  have  the  aftion  for  it,  that  Cro.  jac.  355 
5  was  damnified. — Whereupon  it  was  adjourned,  cateris  abfen^  +7^ 

**^*  3.Tw.Rep!6a7. 

Child  again  ft  Greenhill. 

Trinity  Term^  14.  Car.  I.    Roll 66^. 
PRESPASS  for  entering  and  breaking  his  clofe  and  fifhing  in  The  owner  of 
feparali  pifcaria  Jua^   and   for  taking  pijces  fuas    ibid.   Vi%  ^J^vtralf/htry 
DO  eels,  &C.    After  verdift,  upon  not  guilty  pleaded,  and  found  hatha  privileged 
.r  the  pUtottf,  an4  damages  entire  given,  E'^^n.^ 

(refpaft  will  lie  for  taking  them.       Ante,  388. 

N  n  3  Exception. 
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Cmilb  Exception  was  taken  in  arrcft  of  judgment  by  Maykaid 

fl^«iV        and  St.  John,  That  the  declaration  was  njt  good  to  hy pifcesfuas^ 
for  he  hath  not  any  property  in  the  fifli,  until  he  takes  them,  and 
Co.  Ut.  til.     hath  them  in  his  poflefEon. 

"co.VtV  '  ButRoLLE  and  GRiMSTON,/or  the  plaintiff,  faid,  that  bcii^ 
Cro.  Ellz.  195.  they  were  in  feparali  pif carta  fui^  it  may  well  be  bjd  pifces  fuoi^  fw 
F.  N.  B.  X9.     there  is  not  any  other  may  take  them  (a). 

Ma'ch.48/  And  of  that  opinion  was  all  the  Court,  who  feverally  de-. 

5.  Mod.  375,  livcred  their  reafons  •,  for,  for  deer  in  a  park,  or  conies  in  a  war- 

37*-  rcn,  the  owner  hath  a  fpccial  property  in  them,  as  long  as  they 

%.  Mod.  1 8  J.  2^j.g  jj^  ^Yit  warren  or  park ;  fo  of  doves  in  a  dovecote.  But  for  deer 

)  z    Mod.    144..  ••i'*i.«  1  \  f       f 

Silk.  556.  637.  ^^  comes,  it  they  De  not  111  a  park  or  warren,  he  may  not  layyitar, 
Cirth.  286.  unlefs  he  add  that  they  were  domeftic.  Wherefore  being  ukea 
Ld.  Ray.  250.  out  of  his  feveral  pifcary,  and  not  extra  liberam  pifcariam  fuau^ 
5.  Com.  Dig.  ihe  aftion  is  maintainabie  ;  and  it  was  adjudged  for  the  phuntif. 
Dou^L  56.  '''^^  43-  ^^'^'  3-  pl'  H-  3-  ^^''-  6.  pi'  55-  22.  Hen.  6.  pi.  59. 
(«)  See  Mr,  Hurgravti  noie  (7)  CO  page  122.  a.  Co.  Lit.  ia6.  b. 


Case  la.  Spngg  (igainft  Rawlinfon. 

M/i'haelmas  Term,   1 4 .  Car.  i .     Roil  153. 

Eicament,  TJ^RROR  of  a  judgment  in  the  common  pleas,  in  anejcftmentof 
while  proceed.  XL#  ^  j^^j^fg  ^f  ^  nicffuagc  "  et  unufH  REPOSITORIUM  in  parochid  On- 
^JTilT^oMnoi  **  '""•'"  ^^^^orum  ;  habendum  tnumifiiay  l^cr  from  the  Feaftof  J& 
lie««i/#fy;^>  Pur'if.cation  for  five  years;  and  that  the  defendant  entered  and 
foM3/*  except  ejcfted  him  from  the  lands  afore faid.  After  verdid  upon  not 
its  meaning  was  guiltv  plcaJcd,  and  found  for  the  plaintiff,  and  judgment  for  him, 
•fccrtained  by    *•  1     /»-         ,    .^,  n 

ANCLici,  Error  was  brought,  and  alligned.  That "  repoJitr,rtum    isa  pcr- 

«•  warekoufe.'*  fonal  thing  called  a  **  cuphoard^^  which  is  removeablc,  and  whereof 
Ante,  188. 511.  ail  ejeftment  lies  not. 

s.  c.  X.  Jones,  Whereupon  it  was  demurred,  and  very  well  aimied  by  Phcsant 
C^,V\u^%i,h.fi^  ^^^  ^^f^'^^^"^  i^  ^^^  ^^'"^  of  error,  and  by  GRiMSTONyirtir 

10.  Co.  133.1.  plaintiff. 

U^kJ^'  o  Phesant  urged,  that**  retojitsrium  "  is  not  only  "  a  cuphfrj," 
Stra.  54.  7t.  '  ^^^  ^^^°  "  ^  warehsu/cy'  and  fo  is  exprefsly  mentioned  to  be  in  tbe 
695.834.  Dictionary;  and  when  lepojitorium  may  be  intended  tfWffr/icM/^ 
5.  Com.  Dig.  and  a  real  thing  wiiich  may  bcdemifed,  it  ftiall  be  taken  ratherthat 
J7** ,  way,  than  to  conllrue  it  to  be  a  cupboard,  wliich  cannot  be  dc- 

11.  And  it  was  now  argued  by  all  the  Jufticcs.  Berkley  and 
Myself  held,  that  the  declaration  is  good  and  not  crroneousi 
for  if  it  had  been  with  an  akglice,  a  warchoufc^  it  had  becnclcariy 
good,  as  all  the  Jullices  agreed  j  and  now  that  it  is  put  without  an 
Anglici^  being  a  good  Latin  word  for  a  warehoufe^  and  fo  exprefled 
in  print,  the  Court  may  well  take  conufance  thereof  as  of  a  real 
thing  demifable  ;  and  when  alfo  it  is  mentioned  with  a  tenenaent, 
and  an  entry  and  ejeftment  made  thereof,  it  mull  be  intended  to 
be  a  warehoufe :  and  when  the  leafe,  upon  which  the  adion 
was  brought,  was  (hewn  to  the  curfitors  in  chancery  who 
made  the  writ,  it  being  a  warehoufe  in  the  indenture,  they  tnn- 
flated  it  repojitorium^  and  well,  becaufe  they  had  the  IKftionary  to 

wamnt 
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warrant  it:  and  an  ejcftment  lies  thereof  as  well  as  of  a  chamber,       SfRicc 
as  5.  Hen,  7.  pL  9. ;  or  an  affife  cle  leduridy  as  24.  Edw,  3.  pL  33.  ;        «f*"V/ 
pr  of  a  (hop,  as  48.  Edw.  3.  pL  4.  and  14.  4^7/?,  1 1.  And  although  ^^^^'"^ow- 
in  SavelCs  Cafe  [a)  it  is  held,  that  an  ejeftment  lies  not  of  a  clofc,  Noy,  109, 
yet  it  was  fald,  that  the  contrary  had  been  iince  adjudged  in  IVykes 
V.  Sparrow  (b).    And  Berkley  laid,   that  an  ^ffikdc  a/neto,  bul^ 
laria^falinn^  and  fuch  like,  although  they  be  uncertain  in  the  decia- 
r^ion,  yctbecaufe  they  may  be  made  certain,  is  good  enough  :  fo 
here  it  is  certain  enough  what  tlic  plaintiff  Ihall  recover,  and  of 
irhat  thelheriff  ihall  put  him  in  poflcffion  (r)  ;  wherefore  we  con- 
cluded, that  judgment  Ihquld  be  affirmed. 

But  Jones  and  Brampston,  JuJllccSy  faid,  they  conceived  the 
declaration  to  be  ill,  becaufc  rpojitotium  for  ''  a  warehoufc^^  is  not 
lifcd  nor  known  in  the  law ;  and  they  never  heard  or  read  of  that 

'Word  for  a  warchoufe:  and  in  Calcpine  it  is  faid  to  be  *'  a  voyJcr\'^  Styles,  215. 

and  of  fuch  words  which  be  not  ufual  the  law  Ihall  not  take  any  Cro-Ehz.  Sr8. 

conufance,  as  they  do  of  cottagiuntj  curteiagium^  fod'ina^  and  the  like,  p^j^*^/  V^' 

which  are  words  known  at  the  common  law.     Wherefore  they  strange,  1063. 

would  advife. — Afterwards   in  H'll.  15.  Car.  i.  becaufe  the  Court  1084. 

"were  ftill  divided  in  their  opinions,  the  defendant  in  the  writ  of  '^"^f-  >o6« 

error,  for  his  expedition,  commenced  a  new  a6tion,  and  confented 

that  this  judgment  fhould  be  reverfcd. 

(ii)  tf.  Co.  55.  (f)     1.    Burr.  619.       5.  Barr.   iSjj. 

(i)  Triniiyi  1 5,  Jac.  i.  Roll  774.  Cro.      2.  Bic.  Abr.  169.     Sua.  6^5. 
Jac.  436. 

Young  agahtjl  Fowler.  Case  u. 

Hilary  Term,  14.  Car,  i.   Roll.  1264. 
ACTION  UPON  THE  CASE  for  difturbing  him  to  execute  a  gnm  by  the 
^^^  his  office  of  the  Register  of  the  Diocese  of  Roche/ler.  *>«^iopof«htof- 
Upon  not  guilty  pleaded,  a  fpecial  verdift  was  found,  That  from  «r!^.^'!?"*''' 

^-  i_r  I  1        n-  n  ruin         /•  1         •  °^  a  oioccfc,  m 

tjmc  whereof  memory,  &c.   the  Bifhop  of  Rochejter^  for  the  time  revcrfion  after 
being*  hath  ufed  to  grant  the  office  of  tlic  Regifter  for  all  caufes  ihc  death  of  the 
within  the  dioccfeof  Rochefter^  as  well  in  pofleflionas  in  reveriion,  ^"^nt  for  life, 
for  life,  habendum  et  eseercendum  by  fuch  a  pcrfon  to  whom  fuch  eleven  ""wrTV 
a  grant  is  made,  when  the  office  comes  into  pofleffion,  ^^ryi  t/r/ aj^^r*!l^w</^w 
ftMcientem  deputatunij  habendum  for  the  life  ot  fuch  a  perfon  to  per  ft  vti  depu^ 
whom  fuch  a  grant  fhould  be  made.     And  they  find  the  ftatutc  of  '*»'«•»>#">«- 
I.  Eli%.  c.  19.  and  that  Thomas  PFardgar  was  officer  for  his  life,  noTw^hir"*' 
20th  June  1590,  and  was  in  poffeffion  for  his  life  by  a  former  grant :  "he  muncy 'lluf 
and  he  being  fo  in  poffeffion,   John  Toung^  bifliop  of  Rochf/ier^  \(\\tn\7ik^\n 
todem  20th  June  IJJQO,  by  his  deed  granted  the  faid  office  to  John  *nfufficient  dc- 
Toung  the  plaintiff,  habendum  et  exercendum  per  fe  vel juffic'ientem  de-  ^*?*^»  *^ "  * ^^^' 
futatumfuum  for  his  life,  when  it  Ihould  be  void  by  the  death  or  office*^  °^^^ 
furrender  of  the  faid  Thomas  IVardgar^  whicli  was  confirmed  by  the  Ante,j8o. 
dean  and  chapter  bv  their  deed  23d  June  1590.     And  they  find, 
that  the  faid  John  loung  at  the  time  of  the  grant  was  an  infant  of ,  rq^ '/^  ^*' 
the  age  of  eleven  years  and  fix  weeks,  and  not  above;  but  that  he  2.Roii.Ab.^ir!i 
attained  the  full  age  of  one-and-twenty  years  in  the  lives  of  the  9*  Co.  97/ 
bifliop  and  of  the  feid  tenant  for  life:  and  that  the  biftiop  died  in  ^y**"'  '5o« 

Hob.  143, 
Cro.  £liz.  636.  Co.  Liu  3*  a.InA.  38ft.   4.  Com.  Dig.  285.  Cafes  Tempus  Talbot,  106*  4.  Mod.  279. 

N  n  4  5.  Jac. 
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YowKo       5.  'Jac.  I.  and  that  JVardgar  died  in  15.  yac.  I.  ;  and  tbatthcdf« 

u^mimjt       lendant  difturbcd  him  fo  cxcrcifc  the  faid  office:  Et Ji  fuftr  utam 

FowLim«      niateriam  the  Court  Ihall  adjudge  for  the  plaintiff,  they  find  foi 

the  plaintiff)  and  aflefs  damages  to  eighty  pounds  and  cofts ;  and  if, 

&c. 

This  Cafe  was  argued  at  tjic  bar  by  Maynard,  for  tbefUat'f, 
and  by  y\'  AKDy/onbed^/emicni. 

The  first  qtestios  was,  Whether  this  grant  of  this  faidofc 
lice  to  an  infant  of  the  age  of  eleven  years,  exfrcendum  perfe  veldt- 
futatum  fuum  in  reveriion,  after  tlie  death  of  a  tenant  for  life,  be 
good,  or  not  r 

Secondly,  Whether  an  office  for  life,  ufnally  granted  inpof- 
feffion  or  rcverfion,  being  granted  by  the  bifhop  in  rcverfion,  and 
cuiinrraed  by  the  dean  and  chapter,  be  good  to  bind  his  fuccedbrs^ 

As  to  the  firih  all  the  Justices  held,  that  this  grant  of  the 
office  in  rjvcnion,  after  the  death  of  tenant  for  life,  to  an  in^tof 
tlic  35^ of  eleven  years  excrcendum  per  ft  zel deputatym  jyjff!clfHtm[n 
the  ufual  grants  are)  is  good,  notwithftanding  the  infancy  ;  and 
notwitliftanding  the  opinion  cited  in  Co,  Lit.  3.  and  there  (aid  to 
j.lnft.  5>        tc  refolved  40.  {^  41.  £.*.?.  SccmbUr  v.  IVaiur^   that  the  grant  of 
Lcf.RAym.  ^%\.  thi  §ff!ci  cf  an  under -jirji'ardjh'ip  in  pofielTion  or  reverfion  to  an  in- 
1.  Uor..  i2i.    fant  is  void,  becaufe  he  is  incapable  thereof,  not  having  knowledge 
(«)  R.  5;!.       ^o  execute //v  c^mmodG  ngis  ft  fopuli  ',a) .     But  this  cafe  was  denied, 
Arite,  2-9.         M'Atis  it  be  with  tills  diffeiencc,  where  it  is  granted  with  focha 
Cro.  Jj:.  'S.     ciaufe  tc  cxercifc  it  pnfe  vel  diputttmn  ;  and  where  he  is  of  fucii  a 
^'r  "--f  ^'    tender  age  tliat  he  cannot  bv  intendment  ezccnte  it  by  himfelf,  as 
e.vCor!  V15.    l>cing  an  infant  of  three  or  four  years  of  age,  who  hath  not  difcrt- 
Cowp.  22:.      tion  to  execute  it :  but  when  there  is  a  ciaufe  to  execute  \x.pnft  vtl 
dtf'JLtatumfuumju£::':n:t£7n^  it  is  good  enough  :  for  he  may  appoint 
Cro.  E«x  637.  a  fufficient  dcputv  ;  and  if  he  doth  not  eleft  fuch,  it  is  a  forfeiture 
A:a«r*  ^4^.       of  his  office :  and  a  deputy  is  allowed,  efpecially  in  minifterial  0:- 
3.Bac! Ab/736.  fices,  and  to  he  approved  by  the  Judges  of  that  court:  and  as  an 
infant  may  prefent  to  a  church,  becaufe  the  ordinary  gives  the  al- 
lowance whetiicr  the  derk  be  fufficient,  fo  the  lorcf  of  the  manor 
or  the  Judge  of  the  court  is  to  give  approbation  of  the  deputy's  fitf- 
Co.Lici3>b.  ficiency ;  and  if  the  deput)-  mifcemean  faimfelf  in  his  otiF.ce,  or  be 
unlkiltul,  it  is  a  forfeiture  ''and  at  the  infant's  peril :  and  as  an  in- 
fent  may  have  an  office  by  d  ;:'cent,   as  to  be  IheriflF,  or  warden  of 
the  Fleet,  and  the  like,  which  arj  others  of  charge  and  of  truft,  fo 
he  mav  have  an  office  by  grant :  nor  was  the  plaintiff' here  merely 
incapable  of  this  o£ce,  cipeciaily  it  being  granted  in  rever£oQ  after 
the  death  of  die  ter.znt  for  life:  which  fell  not  unco  him  until  he 
had  attained  his  full  age^  and  was  fuficiently  able  to  execute  it. 
Alfo  if  it  had  fallen  unto  him  at  the  time  of  the  grant,  he  was  tbeR 
of  fuch  age  as  by  iritendment  he  mi^hthave  written  the  afhand 
Hob.  142.         orders.  Sec.  or  mace  elefticn  of  a   Sufficient  deputy,     llierefcit 
S*   H**^'^'-  t he V  all  concluded.  th2t  the  grant  was  good  notwithl'famding  this 
D«  ii^^^ *  exception,     / 1^  5 . Ed^jj, 4.  3, &  48,     /) «%  1 5c.     39.  /for- 6.  pi. 32. 
a  I.  Edu:.  4.  /.'.  I.     1.  Htn.  7.  28.     9.  iErfa*.  4.  fl.  5.  ki  26.  where 
an  office  may  be  entailed  and  granted  in  fee,  21.  Edw,  ^pl.  13- 
An  infant  may  be  a  mayor  ;  and  the  afts  by  the  major  and  com- 
Co.  Lii,  4^  a*  monalty  (hall  not  be  avoideid  by  the  non^  of  the  mavor,  C«-  If^ 

.     J07. 
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07.  it,  Eiiw.  3.  pL%.  12.  C7.  8.  27.  Hr«.6.  '^Grants;'  I2.  Y°'*;« 
^  lirfant  prefitus^^'  Co.  Lit.  234.  concenxiug  Qffices,  lO.  Htn.  4. pL  14.  p q**]^^'^ 
2ontrafts  bind  an  infant. 

TiiE  SECOND  POINT  WAS,  Whether  tl^  grant  of  an  office  for  Thcoffice  of 
lift  in  reverfion,  being  ufuallyyi  granted  by  the  bilhop^  with  con-  rcRiftc  of  a  do- 
Srmation  of  the  dean  and  chapter,  be  good  againft  the  fucceffor,  or  ^^Ji  "JJ"]' 
roid  by  the  i.  £//z.  c.  4. 1.  34.     Ward  objected,  1  hat  it  was  void,  ufuaiiy  granted 
)ccauic  it  is  not  ncccffary,  when  there  is  an  officer  in  poflTcflion,  to  for  life  in  pof- 
nake  another  officer :  and  when  it  is  not  neceffary  to  be  granted,  ^*^^'°"  orrever- 
\'u  io\A  againft  the  fucceffor  by  the  faid  ftatute  ;  as  it  is  held  in  ^°"n.^J3**n  „ 
he  cafe  of  the  Bijhop  ofSarum^  io.C7.6o,6i.-i-But  the  Justices  v^onby  w^ 
:folved  to  the  contrary  :  for  being  found  to  be  an  office  uluaJly  bi[hop ;  and  if 
Kgited  in  pofleffion  for  life,  or  in  reverfion  for  life,   then  every  corflrmed  by 
ifflop  for  his  time  may  grant  the  office,  becaufe  it  is  a  ncceffary  '!***  ^anand 
fficc,  and  ought  always  to  be  full ;  fo  as  when  one  dies  there  may  binriti*  fucccf- 
s  another  officer  immediately  to  execute  the  faid  office,  for  the  be-  fors. 
efit  of  the  king's  fubjefts  :  and  when  it  hath  been  ufually  granted  Ante,  259. 
>r  life  in  reverfion,  as  here  it  is  found  it  hath,   there  is  not  any  nycr,  150. 
rejudice  to  the  fucceffor,  lor  he  takes  not  any  matter  of  profit  from  2.  And.  \  18. 
UD,  and  he  hatli  an  officer  who  is  neceffary  ;  and  the  cafe  cited  of  ^o*»-  '48. 
fcc  Bi/hop  ofSarumvftW  warrants  it :  and  in  the  cafe  of  the  Bt/1;op  '^•^°'^-  3"- 
^Chickejler  v.  Freedland  (a) ,  it  was  held,  that  thegrant  of  an  an-  !;^"^''  *'^* 
icnt  office  by  tlie  biftiop,  without  incrcafing  of  a  new  fee  (it  being  Dougl.  571, 
Diifirmed  by  the  dean  and  chapter),  was  good  againft  the  fucceffor. 
iut  the  doubt  there  was.  Whether  the  addition  of  a  new  fee  made 
U  tlic  grant,  or  onhr  the  additional  fee,  to  be  void  ?    Wherefore 
hey  all  refolved  in  this  cafe,  that  tliis  grant  in  reverfion,  as  it  is 
onfirmed,  is  good,  and  adjudged  it  for  the  plaintiff.    9.  Co.  97,  Sir 
ieorge  Reynolds* s  Cafe.    $»  Co.  2,  ff^  3. 

(a)  Ame,47. 


Seeks  and  Others,  Prrfoners. 


Ca»"  12. 


fyPON  a  baheas  corpus  direded  to  the  Keepers  of  The  Porter's  A  criminal  in- 
^  Lodge,  being  the  prifon  for  the  Council  of  the  marches  of  [j'JII^V;^^^^^^^ 
%/«,  it  being  returned,  tliat  they  were  committed  to  him  by  virtue  an  infant  from 
tf  a  decree  of  the  faid  council,  upon  information  againft  tliem,  that  his  faiiw'i 
kc  one  of  tbem  inveigled  the  fon  and  heir  of  J.  S.  being  of  the  age  **<*"fc»  »",«*  »"- 
f  fcvcntecn  yearv  in  the  night  and  when  he  was  drunken,  to  marry  ^"^"*8  ^im  to 
Ite  fitter  of  another  of  tlic  defendants  :  whereupon  they  were  every  w*"^J 
f  them  fevcrally  fined  to  the  king,  fome  of  them  to  an  hundred  ^/Mod?^!. 
k%rks,  fome  to  forty  pounds,  and  an  hundred  marks  damages  to  comb.  456.* 
ic  fatlier,  who  was  the  profecutor,  and  committed  to  prifon  for  a  »■  Keb.43a. 
5ar,  and  until  the  faid  fines  paid,  and  the  faid  hundred  marks  da-  3-  ^e^.  101. 
kages  fatisfied  to  the  faid  J.  S.  and  until  they  entered  a  recogni-  ^[sJ^/.V^' 
incc  for  their  good  behaviour,  and  until  the  faid  Court  took  fur-  cinh.  384^' 
ler  order.  5.  Mod.  221. 

Skin.  Sx.     Raym.  259.     3.  Com.  Dig.  426.      i*  Burr.  6o6« 

It  WAS  ALSO  returned,  that  they  were  committed  by  virtue  of  ^^^*""*'*"**"^^"^'* 
"border  from  the  lords  of  the  council. — And  this  return  was  held  ^^^^^^^^ 
tterly  infufficient  for  the  laft  part,  becaufe  it  was  not  mentioned  Hate  what  tht 
lut  was  the  order  of  council.  order  was. 

•'  It 
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A  commltmtftC       It  was  alfo  moved  by  Grxmston,  That  the  return  was  ill,  to 
«/*  te?'!!d'*"  ^^^'^^  ^°  prifon,  to  remain  there  until fyrther order  taken;  which 
li  bad         "    "  utterly  uncertain, 
^oft.  S79'— I-  !>▼•  »3o.    1.  Hawk,  P.  C.  i86. 

S"ir  ^!r"*      It  was  likewife  doubted,  Whether  the  court  of  marches  might 
cpcnizance  o?    "^^^'^  ^i^  »  clandeftine  marriagi  tQ  punifh  itj  being  a  mere  fpiri- 
chndcftinemar^  *^  aft  ? 
tiagB? 

No  damages  cm      As  alfo  about  the  fentence  for  damages  to  the  party,  ahhoogh  it 
iM  siven  on  mi  |)e  within  the  exprefs  words  of  tlie  inftruftions,  &c. 

Ante,  31S.531.      Whereupon  day  was  given  until  Onabis  Aftcbaellsi    and  5a 
»f  H*wfc'p  c,  ^^  i^Jtcrim  the  parties  were  bai|cd^ 


BiCcbaelflni 
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15.  Car.  I.    In  the  King's  Bench. 
Sir  John  Brampfton,  Knt.  C/jiefJuJlicc. 

Sir  William  Jones,  Knt.  1 

Sir  George  Crokc,  Knt.  >  Jujliccu 

Sir  Robert  Berkley,  Knt.  J 

Sir  Jbhn  Banks,  Knt.  jittorney  General, 

Sir  Edward  Littleton,  Knt.  Solicitor  General. 

Facy  againft  Lange.  CAim». 

Trinity  Term,  7.  Car,  i.      Roll  1 549. 
k  TTACHMENT  upon  a  prohibition.     The  plaintifF declares*  lnan«//afiwmr 
^  That  the  defendant  lued   him  in  court  chriftian,  after  a  pro-  ^y^^  fn-ohM^ 
bition  delivered,  for  titlies  which  were  di ("charged  per  modum  di-  JhTurlcww'dt* 
nandi.  n^agc  ^nd  cote 

Thcfirft  iflue  was,  That  he  did  not  fue  after  the  prohibition  »gainftthtj>»rtf 

'livered  :  ^^^  proceeding 

The  lecond  upon  prelcription :  and  both  found  for  the  plaintiff;  hitim  awarded, 
id  damages  and  colls  given  by  the  jury.  -    ^^ 

Mavnard  now  moved,  that  neither  damages  nor  cofts  ought  to  i.  Roll.  510. 
B  affefled  ;  but  the  party  is  only  iinablc  to  the  king  for  the  con-  S7S* 
rmpt  of  profecuting  his  fuit,  &c.  *•  J^!J['  ^f*- 

But  upon  a  judgment  in  the  common  pleas   upon  advifement  10.  Mod/a74- 
nd  fearch  of  ancient  precedents,  where  the  fuit  being  continued  1.  Vcm.  348. 
1  the  fpiritual  court  after  a  prohibition  delivered,  an  attachment  ?  .^■^*  ^^^'  '* 
fucd  upon  the  prohibition;  and  becaufe  thereby  the  party  was  ^^' ^*** 

amnified,  and  put  to  his  fuit  of  attachment,  which  was  found  to  be 
aed,  the  party  there  recovered  damages  and  cofts. 

The  Court  therefore  here  unanimoufly  agreed,  that  the  party 
dall  have  his  damages  and  cofts  found  by  ihe  jury  ;  and  rule  was 
iven  for  judgment  to  be  entered  accordingly,  unlefs  caufe,  &€• 
Sees.  &  9. Will. 3.  c.  ii. 

Barfoot  againft  Norton.  Cahju 

Trinity  Term,   15.  Car,  1.     Roll  1227. 
PROHIBITION  for  fuing  for  divers  kinds  of  tithes,  et  Inter  alia  The  honey  in4 
-     for  HONEY,  furmifing  it  was  not  payable  quia  volatilia ;  and  it  "^^  of  bcci  \m 
rzs  tlicreupon  demurred.  j!j^*jj^*  *^ 

Grimston  now  moved,  that  by  law  tithes  are  to  be  paid  for  Ante,  404. 
loney ;  as  appears  in  F.  N.  5.  31.  g.  and  Linwoody  fol,      .  y,  N.  B.  er. 

All  the  Court  was  of  that  opinion;  and  confultation  was  s.c.Jone9,447w 
warded,  unlefs  caufe,  &c.  p,  ^!f1^V«, 

Moor,  599.    SUvldt  I.  Roll.  651.  pi.  5.     3.  Com.  Dig.  99* 

North  againft  Wingatc.  Cahs. 

Trinity  Term,   i^.Car.i.   Rcll  gj^. 
PRROR  of  a  judgment  in  the  common  pleas  in  debt  upon  tl-e  in  Jebt  on  a  pe- 
^  I.  W  2.  Phil,  y  Mary,  c,  12.  for  taking  tcnpencc  for  a  diftrcfs,  "^'^JXv^^ 
vherc  by  the  ftatute  he  ought  to  take  but  fourpencc,  unlefs  in  "^iT^^^^ 
lall  have  damagat  and  GoOs,  and  the  jur!gment  fiiall  be  im  mifir'uwJia,     ^Q«v«k  ^a^"\«    "^^^^^^ 
.RoIL  Ab.5i6.  574,     Cro.  Jac.  70.      Nuy,  6a.     Canb.  iv^,     ^a^.  \^.     ^>a:^,  "t^  •  ^* 


j6o  Michaelmas  Term,  15.  Car,  j.    In  B.  R, 

yo«Tii  places  where  it  is  othcrwik  ^ccuHomedf/uB  poffti  /orisfc^nrai^ 
againfi  pounds.  The  defendant  pleaded  tton  debet ;  and  the  jury  found, 
1N6AT1.    ^^^^  ^^^^^  ^j^g  j-^jj  g^^  pounds,  and  afleffed  damages  twopence,  and 

3.  Lev.  374.  cofls  53s.  4d. :  and  the  Court  increafed  the  cofts  to  feven  pounds; 
ij^enK  15$.  and  judgment  given,  that  he  Ihould  have  writ  for  the  fa^dfivt 
i.Ld'.R#y.  171.  pounds,  and  the  faid  damages  and  cofts,  and  that  the  defendant  be 
s.Com.  Dig,  '  inmtfericordia.  And  of  this  judgment  error  was  brought  and  af- 
54*.  ss"^'         figned  by 

Hawk.  PC 

37^379.  '  Grimston,  First,  That  no  damages  or  cofts  ought  to  be 
J.  Burr.  1723.  given,  bccaufc  it  is  a  penal  ftatute  ;  and  a  penalty  being  given  by 

4.  Burr.  2490.  thcftatutc,  he  ought  not  to  have  any  cofts  and  damages  but  the 
Tarm  Rep.c.B.  penalty  only :  and  for  proof  thereof  he  cited  Pilford's  Cafe^  10.  &, 
**'  1 15.  that  whftre  a  ftatute  gives  fingle,  or  double,  or  treble  damages, 

and  doth  not  mention  any  cofts,  there  the  plaintiff  fliall  not  reco- 
ver any  cofts  (tf). 

The  Second  Error  afligncd,  Becaufc  the  jiidgnient  hiJeoiM 
mijericordia'i  where  it  ought  to  have  been  tdco  capiatur. 

But  ALL  THE  Court  refolved,  that  the  judgment  was  good, 

t^RoO.  Ab.577.  and  ought  to  be  affirmed ;  for  to  the  first,  when  a  ftatute  gives 

i^^  a  penalty  certain,  and  gives  an  aftion  of  debt,^tliere  if  the  dcfen- 

Jt^/-/  dant  doth  not  pay  Tt  upon  demand,  but  en  force  th  the  party  into  a 

^  /?  xhf    S'2/i^^^^^^  *"^  ^^  recovers  by  aftion  of  debt,  ex  confequenti  he  (nail  recover 

J  fiy^  V77V       his  damages,  becaufe  he  did  not  pay  the  du^y  due  by  the  ftatute  upon 

!««#»  ^fc>  W^fr^-     demand  ;  and  he  fliall  alfo  recover  cofts,  for  otherwife  he  flionkt 

be  at  a  lofs  to  expend  more  than  he  recovers,  which  tlie  ftatute 

never  intended.     But  where  the  duty  is  uncertain,  as  to  recoTcr 

treble  damages,  as  upon  the  ftatute  of  wafte,  or  upon  the  2.  Eiw.  6. 

c     .  for  not  fetting  forth  of  tithes,  there  the  duty  being  uncertain, 

€••  Lit.  157.  b.  the  ftatute  intends  to  give  th^  treble  value  only,  and  not  the  cofts; 

Cro.  jac.  7».    and  fo  are  the  precedents  in  Cokeys  Entries^  163.  iff  164.     Andu 

l^c    60  b      ^^  ^^  fecond  error,  the  judgment  being  in  debt  for  non-payment, 

*"    ^'     *   '     and  not  upoo  the  ftatute,  the  judgment  ought  to  be  /m  miferictrdii^ 

^  {a)  Sec  8.  *.  9.  wai.  J,  c,  11^ 

Case  4.  Lcc  agoinjl  Ruffcll. 

Trinity  Term,  1 5.  Car.  1.     Roll 6^1. 

In  nKBT  on  TC  RROR  of  a  judgment  in  the  common  pleas  in  debt  upon  an 

bond  to  accept  MJj  obligation,  conditioned  that  if  the  obligor  accepted  a  leafe  by 

*ttcft*  if  tTt  indenture  of  fuch  lands  upon  the  plaintiff's  requcu,  and  fealcd  a 

Fir.A  of '*««  counterpart  thereof,  that  then  the  obligation  (hall  be  void. 

plaintiff  repUes*  The  defendant  pleads,  that  the  plaintiff  did  not  requeft  him  to 
Itnder  of  a  leafe,  accept  a  leafe. 

^wUilmiJs,        The  plaintiff  replies,  that  he  caufed  an  indenture  to  be  drawn  of 

andiflbeonthe  a  leafe,  according  to  the  faid  condition,  and  to  be  ingrofled,  and  a 

i;equeft, this «iVi  label  to  be  affixed  thereto,  cum/era  appensa^   and  required  and  of- 

thedefea  inihe  ^^^  ^^  deliver  it  to  the  defendant  to  accept  thereof,  and  he  refufed. 
replicauon.  ^  ' 

^lowd.  %%e.         The  iffue  was  upon  the  requeft  •,  and  found  for  the  plaintiff,  and 
Cro.  Elii.  8x5.  judgment  given. 
Kitch.  138,       *     o 

^.  Co.  $u  And  now  error  brought  and  afligned  by  RoLLEj  and  by  Goih 

bolt,  Serjeant^  ore  tenus^ 

F»ST, 


Michaelmas  Term,  t^.  Cir.  i.     In  B.  R.  561 

First,  That  it  was  cum /era  labello  anrnxa-y  and  /rr^  is  no  Latin  WordsAaBbe 
word  for  wax^  but  fignifies  a  lock. — Sed  non  allocatur  \  for  it  may  «>'»^/"«<l  «c- 
de  well  intended  for  vidL\fecundumfuhjc^am  matcriam.  foKje^mattcr. 

S£CONDi.Y,  Becaufe  he  doth  not  aver  that  the  lands  mentioned  Indebtonbonl 
ilithe  indenture  are  tlic  fame  lands  in  the  condition. — But  becaufe  to  convey  iwdt 
lie  had  pleaded  quid  non  reqwjivit\  and  he  replied,  that  it  yf^sfecun-  l^io,|^*^ 
iamfwrmam  condltionls  \  therefore  if  they  were  other  lands,  it  ought  identity  of  the 
to  have  been  fhewn  on  the  pare  of  the  defendant,  otherwife  they  bodi  nted  wa 
fliall  be  intended  to  be  the  fame  lands ;    the  judgment  was  af-  ^  •wred« 
firmed.  Ante,x8S. 

Cro.  Jac  139. 

Anonymous.  Ca«e  5, 

A    WRIT  OF  ERROR  was  brought  by  ^he  bail  of  a  judgment  Cafi^i  wicho« 

•^^    given  againft  the  principal  in"  the  court  of  tl>e  city  of/f^£/?-/"''f/*^f  ^ 

minfttr.     The  writ  was,  **  quid  tarn  in  redd'uione  judlciiy  quam  inred^  »?:•'"«  baU  it 

"  ditioni  executi^ms-i  erratum  fuit.  o     ^..      - 

•'  Cro.  Elii.  I? J. 

The  error  affigned  was,  Becaufe  a  capias  was  awarded  againft  the  1.  Leon.  a^. 
bail,  and  be  taken  in  execution  without  any yriVryi?citfj  fued  againft  P*'*"«  5^7- 
him ;  which  was  a  manifcft  error.  i.  Com.  Dig. 

498- 

But  an  exception  was  to  the  writ  of  error,  Becaufe  the  bail  can-  Bail  cannot 
not  have  a  writ  oferrorof  the  principal  judgment; — which  was  bring  a  writ  oT 
a^rreed  by  the  Court.  error  on  the 

But  then  the  queftion  was,  the  record  being  removed,  Whether  SIJIl^     ''^*^' 
lie  may  have  a  writ  of  error,  quod  coram  vobis  refidet  ? — And  thereof  Ante,  481. 
THE  Court  doubted,  and  would  advife.  Port.  575. 

i.RoU.  754.     YeW.  6.     j.  Leon.  aoi.     i.  Com.  Dig.  498.     5.  Com.  Dig,  291, 

Launder  againfi  Brooks  and  Others.  Case  6. 

TyjECTMENT  of  lands  in  Kent^  whereof  IVUllam  Brooks  being  A  tenant  in  ga. 
^-^  feifed  in  fee,  holden  infoccage^  and  of  other  lands  holden  in  ca^  ^e^Wnd  bytt»e 
^/^  by  his  will  in  writing  devifed  the  faid  foccage  lands  to  Br4ioks  JJ"^^^^ 
nis  bafe  fon,  and  the  heirs  of  his  body.     The  defendant  pretended  dcVifingorfoc- 
tUere  is  a  cuftom  in  Kent  to  devife  lands  in  gavelkind  holden  in  foe-  cage  lands  be* 
cage.   The  fole  queftion  was,  Whether  there  were  fuch  a  cuftom,  or  ^^"^  ^^  3»« 
no?  for  if  not,  the  plaintiff  hath  good  title:  and  if  fuch  lands  were  ^'"'  ^^  ^•*9- 
devifable  by  cuftom  before  the  32.  Hen.  8.  c.  29.  then  the  defendant  s.c  x.Sid.154. 
hath  good  title.  F.N.  b.  98, 198. 

The  defendant,  to  prove  the  cuftom,  Ihcwed  that  lands  in  gavel-  3.'com.^Dig.^' 
kind  are  devifable  by  cuftom  {a)  \  and  that  lands  in  gavelkind  may  435- 
be  given  or  fold  without  the  lord's  licence  {b).  P»>w,  onDcv.  j. 

Whitfeild,  Serjeant^  faid,  he  interpreted  the  word  ^*  given*^  to 
be  by  willy  and  the  word  *^Jold**  to  be  by  deed;  and  produced  for 
evidence  divers  wills  out  ot  tlie  Regifters  Offices  in  Canterbury  and 
Rdcbefier^  of  devifcs  of  lands  by  teftament,  in  the  times  of  the  kings 
Hen.t.  Edw.4.  and  Hen.  7.  of  feveral  lands  in  feveral  villages  m 
K^t:  and  fhews  two  verdifts,  the  one  in  <)^Jac.  i.  where,  in  a 
trial  at  this  bar,  the  tide  was  found  for  the  defendant,  that  it  was  a 
good  cuftom  there  ;  and  the  other  verdift,  13.  Car.  1.  at  the  com- 
mon pleas  bar,  where  title  was  found  for  the  now  defendant,  that 
the  lands  were  devifable  by  cuftom :  and  there  was  a  Book  of  Re- 

(«)  Fitz.  Kac.  Brcv.  198.  {h)  Lambert,  fbl. 

porf^ 


jpz  ?4icha£liius  Tehn,  15.  Can  i.    In  B.  R; 

pom  (hewn,  where  in  Af::baelmai  Term    41.  £^42.  £iez.  all  the 
court  of  common  picas  agreed,  that  fuch  a  cufloin  was  there;  hot 
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t.SUL  IJ5. 


they  faid,  this  cultom  cjght  to  be  pleaxkd,  and  that  the  landfo 
dcvifed  was  iioiden  in  focc2ge :  for  although  the  Court  fiiall  take 
cognizance  of  the  cuftom  of  gavelkind  in  Kaa  withoot  plea£iig» 
Tet  of  this  fpecial  cuftom  to  devife,  &c.  or  that  the  lan«b  are  hokkn 
in  foccage,  or  that  the  wife  (hall  have  the  moiety  for  ber  dower» 
they  ought  not  to  take  cognizance  without  fpecial  pleading,  th^ 
being  particular  cufloms ;  but  for  the  cuftom  of  gaTcIkind  it  foN 
ficeth  to  (hew,  that  it  is  in  Kent^  and  of  the  nature  of  gaTeUdnd, 
without  pleading  the  cuftom ;  for  the  Court  takes  knowledge  what 
the  cuftom  of  gavelkind  is. 

But  Heath,  the  Kingi  Serjeant^  Porte r,Twisd£K, and  Dekii, 
did  much  endeavour  to  difprove  the  faid  evidence,  and  to  ihev, 
there  was  no  fuch  cuftom  to  devife  gavelkind  lands  holden  in  fbc- 
cage;  and  forproofthereofreliedupontJie  Year-Book  oi^Edw.i. 
**  AUrtd^aunceftn^^^  39.  that  an  amfe  of  mortd'annccftor  lies  not  of 
lands  do'ifable. 

But  ALL  THE  Court  refolved  to  the  contrary,  that  an  afiit  of 
mortd'aunceftor  lies  of  lands  devifable,  ifit  be  true  that  his  anccftor 
died  feifed,  unlefs  it  appears  that  the  defendant  claims  by  fbine 
other  title ;  but  if  the  defendant  plead,  rhat  the  land  is  by  cnfioffl 
devilable,  and  was  dcvifed  unto  him,  it  is  a  good  bar  of  the  adioiL 

Secondly,  It  was  objeAed,  That  nuny  wills  were  made  of p- 
velkind  lands,  where  generally  the  lands  were  in  ufe,  and  in  the 
hands  of  feoftecs  ;  and  many  precedents  were  of  this  kind. 

The  Court  an fwercd  thereto,  that  the  precedents  fliewn  woe 
devifes  of  lands,  without  mentioning  them  to  be  in  the  hands  of 
feoftees ;  and  tliey  conceived  they  might  devife  by  the  cuftom :  and 
a  precedent  was  produced  out  of  Mr.  Lombard^  of  a  tcftament  of 
lands  in  gavelkind  before  the  Conqueft,  &c. 

But  Heath  anfwercd,  it  was  an  ill  precedent,  becaufe  the  haf- 
band  and  wife  devifed  ;  and  it  cannot  fund  with  the  law,  that  the 
wife  ihould  join  with  the  hulband. 

And  Tones,  Juft'tct'^  faid,  that  \n  North-WaUs  there  is  much 
land  of^this  nature  by  cuftom,  devifable  by  writing  or  withoot 
writing. 

And  they  for  the  plaintiiF  ftiewed,  that  in  the  common  pleas, 
after  the  trial  was  had  in  this  court,  there  was  another  trial 
in  the  common  pleas,  11.  Car.  i.  by  the  knights,  efquires,  and 
gentlemen,  who  found  for  the  now  plaintiff,  that  there  was  not  any 
fuch  cuftom. 

But  it  was  thereto  anfwered,  in  behalf  of  the  defendant,  that 
Lord  Finch  fhewed  his  diflike  of  that  verdid.  And  afterwards, 
13.  Car.  I.  upon  full  evidence,  a  verdiA  was  given  for  the  defen- 
dant's title,  that  there  was  fuch  a  cuftom,  and  t^t  the  land  was  de* 
vifable  by  cuftom  there. 

And  afterward,  the  jury  here  going  from  the  bar  tocoofiltf 
9f  this  matter,  fedcnte  Curia,  the  plaintiff  was  nonfuited. 

Roe 


Michstelmas  Ternij    t  j;.  Car.  i.    Infi.  R.  jfi% 

Roe  and  Bond  againfi  Devys.  Cam  7. 

Trimiiy  Term,   1 5.  CdU'*  I.     Roii        • 

^TpRESPASS.     The  parties  being  at  ifluc  upon  the  venire  facias^  A  mlftakeii 
-*-    one  Samuel  Suiton  was  returned,  and  in  the  diftringas  he  was  f*»i^«««  «««• 
likewife  named  Samuel  Sutton',  but  upon  the  panel  annexed  by  the  U^^ll^SwhlMe 
Iheriff,  he  was  named  Daniel  Sutton^  of  the  fame  place,  and  returned  by  ai.  7J.  1. 
ftnd  iworn.  c  13.;  but  it 

This  was  affigned  to  ftay  judgment;  but  the  fhcriff  being  cxa-  ed*by  S.Hm.6. 
mined  faid,  it  was  a  mifprifion  in  his  clerk,  who  writ  Daniel  for  c.  la.  and  by 
Samuel \  and  the  clerk  being  examined,  affirmed  as  much,  and  that  comnwn  Uw« 
Samuel  Sutton  was  fworn  and  gave  the  verdift :  and  the  juror  Samuel  Jones,  44I. 
being  examined,  affirmed  he  was  the  fame  perfon  who  was  fworn,  J;^oU.Ab.  197, 
and  diat  his  name  was  Samuel,  and  wa§  of  the  fame  vill,  and  that  7^^  **"'  ^^^ 
there  was  not  any  known  by  the  name  of  Daniel  Sutton  witliin  the  cro.  J«c  ti«, 
iaid  vill.  396!  457. 

Wherefore  by  order  of  Court  it  was  appointed  to  be  amended,  ^^^  ig^**^'" 
and  made  Samuel  in  the  panel  5  for  they  held,  that  it  was  amendable  5.  co.  43. .% 
as  well  by  the  8.  Hen.  6.  c.  12.  as  by  the  common  law,  it  being  an  Strange,  1214. 
apparent  mifprifion  of  the  clerk.     But  the  21.  Jac.  i.  c.  13.  doth  '•  Com.  Dig. 
not  extend  thereto,  but  only  Xofimames  miftaken,  &c.  which  are  i*'* . 
to  be  amended,  if  by  examination  it  may  appear  they  be  the  fame    ^^  •"4i"5- 
perfons  who  were  returned.    And  the  judgment  was  affirmed. 


Reignald's  Cafe.  Cah  v 

ACTION  FOR  WORDS.    Whereas  he  was  deputy-clerk  to  Toaccufcafer^ 
one  Parker  for  divers  years,  who  was  regiller  under  fuch  an  ▼*"'! who  u em- 
archdeacon,  and  received  divers  fees  and  profits  of  that  office  to  fi^^^t^uft'of 
render  accompt;  that  the  defendant  having  communication  of  him  hiving  ••  coicn- 
and  of  his  office,  and  intending  to  deprive  him  of  all   his  benefit  ''ed  hismaf. 
thereof,  and  to  caufe  him  to  incur  the  difpleafure  of  his  mailer,  *|  ^"»'*  «»*c- 
the  faid  Parker^  and  of  the  faid   archdeacon,  who  repofed  much  ^*^a"*^^^j^S^ 
truft  in  him,  faid  of  the  plaintiff,  "  He  is  a  bafc  cozening  knave  ;  in  hu  office 
••  he  is  a  cheater,  and  hath  cozened  his  mailer"    (the  faid  Parker  Anic,48o.55i, 
innuendo),  jj^j,  ^^ 

The  defendant  pleaded  not  guilty :  and   it  was  found  againft  Cro,  jac,  504. 

him,  and  damages  30I.  '•  ^°'"-  ^'S- 

.  179- 

Charles  Jones  now  moved  in  arreft  of  judgment,  that  thefe  •.  Term  R^ 

words  are  not  aftionable :  for  he  doth  not  fay  that  he  cozened  him  *'®* 
concerning  his  office  ;  and  it  may  be  intended,  he  cozened  him  in 
ibme  other  matter  befides  his  office,  and  then  the  action  lies  not. 

Bat  ALL  THE  Court  {ahfente  Br  ampston)  held,  that  the  adion 
well  lay ;  for  it  fhall  not  be  intended  but  that  the  words  were 
fpoken  concerning  the  execution  of  the  office,  where  the  commu- 
nication was  concerning  the  office.  Wherefore  it  was  adjudged  for 
tlic  plaintiff. 


Proftor 


5^  Michaelmas  Term^  i  j.  Car.  t.    In  fi.R» 

Caw  ^.  Proftor  agaixfi  Chambcrlainc  and  Two  Others. 

Id  debt  igainft  TJ^RROR  Was  brought  of  a  judement  in  the  common  pleas  in  debt, 
u^  ^^Sa^  againft  them  as  executors  ofone  Ciamierlaifu.  The  one  of  the 
M^inmoi!r  ^''cc  executors  appeared  upon  the  fummons,  and  confefled  the  ac- 
cooftfs  Che  ac-  ^^^^  >  ^^^  judgsoent  given,  at$iJ  ncuperaret  Mitum  againft  the  thite 
Kion,  anrf  judg .  executofs  ;  and  that  he  ihall  have  execution  againft  the  three  ese- 
nenc  be  dt  kmh  cutors  de  bonis  teftatoris  in  their  hands,  Ji  tantum^  i^c*  and  the  da- 
^^^^li^di  ^^^^  dtb^nispropnis  of  him  who  SLppcRrcd^  zad  mi/iricordia  againft 

againft  him  who      And  hereupon  2.  fcire  facias  iflued  into  Lmidon^  where  the  adion 
■W^J^»  «kc     ^,j^5  laidj  et  fi  conjiare  poterit  per  inquijitiwemy  that  they  have  wafted 
wkA  be  ttken     ^^^  goods,  quod  tunc  fcin  facial  to  them  to  anfwer  the  debt, 
ineirectitionoii       Upon  a  devaftavit  found  by  the  inquifition  and  returned,  2,  fan 
^^o^"*i    /liriiw  was  taken  forth,  and  on  two  nibils  returned,  judgment  was  J 
vfl/iJSf  be  '    given  and  execution  iffued  againft  them,  and  ProHor  was  taken  in 
Iband  and  two  execution  ;  and  ^pon  this  judgment  the  writ  of  error  was  brought, 
m^/i  retwned.      fhe  FiRST  Error  afligned  was,  Becaufe  the  appearance  wai 
Fi»a*6o^  ^^^'  upon  tlie  fummons,  and  not  upon  the  grand  diftreis»  and  tberefbit 
^'        out  of  the  ftatute  of  9,  Edw.  3.  c.  3. 

1'  Co*  61.  b.  Secondly,  Becaufe  it  is  "  mifericordia*^  againft  the  three, ^i^et 
Co.  Lit.  126.' b»  two  of  them  never  appeared,  and  againft  him  who  appeared  no 
Cro.  jac.  64.    niifericmdim  ought  to  he,  becaufe  he  came  in  upon  the  day  of  fott- 

A5$.  It  was  resolved,  for  thefe  and  other  realons,  that  the  party 

taken  in  execution  (bould  be  difcharged*. 


casi  10.  Tcrrey's  Cafe. 

In  an  india.     'TTERREY,  a  merchant,  was  indifted  upon  the  33.  Hat.  8.  c  1. 
meni  on  a  pub-    1     o^falfe  tokens^  bccaufe  that  he  by  zfalfe  mte^  m  the  name  of 
I'^^^T't^r'  ^^*^  liuhois,  obtained  into  his  hands  a  wedge  of  filver  of  the  value 
which'is  in-     of  two  hundred  pounds ;  and  found  guilty. 
^^tt^l^M^      Charles  Jones  and  Holborn  took  exception  againft  the  fald 
•oly'u  not  fatal,  indiftment  for  variance  therein  in  feveral  words  from  the  ftatute. 
But  becaufe  there  was  not  any  recital,  nor  mif-recital  of  the  fta- 
tute, but  it  was  only  an  inducement  to  the  fetting  down  thereof,  and 
not  in  any  point  material,  the  Court  refolved  it  to  be  good 
enough : 

^ftS^^"  *^""  And  thereupon  it  was  adjudged,  that  he  (hould  ftand  upon  tic 
Jf«  8.*^".^ V.  F^^^T  ^"  CheapfiAe^  and  upon  the  pillory  in  CornhiU,  near  to  d)e 
may  be/Jif  and  Exchange,  upon  the  Saturday  following,  and  ihould  pay  fine  totbc 
fiihritd,  king  of  five  hundred  pounds  (tf),  and  be  imprifoned  during  the 

{a)  3.  ioft.133.  king's  pleafure,  and  be  bound  with  good  furetics  for  his  good  te- 
J.  Hawk.  P.  c.  haviour. 


See  30.  Cfa.  2.  c,  24. 
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f  c.  Car.  I.    In  the  Kings  Bench* 
-J/V  John  Brampfton,  Knt.  Chief  Jujlice. 

Sir  William  Jones,  Knt.  1 

Sir  George  Croke,  Knl.  \jujlices. 

Sir  Robert  Berkley,  Knt.  J 

Sir  John  Banks,  Knt.  Attorney  General. 
5/r  Edward  Littleton,  Knt.  Solicitor  General. 


5^5 


Memorandum.  Caie  i. 

N  this  Vacation  SiR  George  Vernon,  Knight^  of  the  county  Serjeant  foflcr 
of  Chejler^  firft  made  Karon  of  the  exchequer,  and  afterwards  fuccecds  Mr. 
one  of  the  Jufticcs  of  the  common  pleas,  a  man  of  great  read-  J**^**cc  reraoo. 

;  in  thcftatutes  and  common  law,  and  of  extraordinary  memory, 

d  at  Serjeants- Inn y  \n  Chancery- lane ^  on  the  1 6th  December  16395 

1  upon  the   i8th  December  following  was  buried  in  tlie  Temple 

arch,  London. 

^nd  Robert  Foster,  Serjeant,  being  of  the  Inner-Temple^  was 

Drn  JulMce  in  his  place  on  the  3d  January  1639. 

Upon  the  14th  o{  January  1639,  Thomas  Lord  Coventry,  Lord  Keeper 
rd  Keeper  of  the  Great  Seal,  died  about  four  o'clock  in  the  Coventry  diet, 
>rning.     He  was  a  pious,  prudent,  and  learned  man,  and  ftrift 
his  praAicc,  being  Lord  Keeper  for  fourteen  years  and  upward: 
died  in  great  honour,  and  much  lamented  by  all  the  people. 

And  afterwards,  upon  the  i8th  January  1639,  Sir  John  Finch,  affdisfaccfeded 

lief  Juftice  of  the  common  pleas,  and  chaficellor  to  the  queen,  by  Sir  John 

s  made  Lord  Keeper  of  the  Great  Seal,  and  fworn  the  fame  day  *^''^* 

IVhiteball  into  the  office  of  Lord  Keeper,  and  one  of  the  Privy- 

uncil :  and  the  next  day,  being  Saturday,  fcaled  divers  writs  at 

:  houfc  of  Serjeant  Finch,  in  Chancery-lane-,  and  upon  the 

ffday  following  fealcd  again  ;  and   upon    Thwfday  the  23d  of 

nuary  he  rode  in  great  (late  to  IVeftminfter,  the  Lord  Treafurer 

i  the  Earl  of  Manchcjler  riding  pn  each  fide  of  him,  and  acconi- 

nicd  by  the  Earl  Marflial,  the  Admiral,  the  Earl  of  Strafford 

eutenant  of  Ireland,  and  by  divers  other  Earls,  Vifcounts,  and 

rons,  and  all  the  Juft.ccs  of  both  Benches,  and  Barons  of  the 

xhequer,  and  the  Gentlemen  of  the  four  Inns  of  Court,  and 

xrs  others  ;;  ♦  nding  upon  hiip. 

Jpon  the  fame  day,  being  the  firft  day  of  the  Term,  SiR  Edward  sir  Edward 

TTLFTON,  Solicitor  (who  had  his  writ  to  be  ferjeant  the  fame  Liuieton  madt 

V,  to  the  intent  he  fhould  be  made  Chief  Juftice  of  the  common  \J^^^^  *' 

las),  appeared  in  Chjncoy  and  was  fworn  Serjeant ;  and  XJpon  Poft.*567.  600. 

•  Saturday  following  performed  all  the  ceremonies  of  a  ferjeant,  s.  c! 

well  in  his  apparel  as  otherwifc,  and  gave  rings,  nuorum  injcriptio 

^    *     ♦     *    *     #.     And  Brampston,  CW  7/i/?/W,  made  a 

Drt  fpcech,  declaring  to  him  the  duty  of  a  ferjeant,  but  did  not 

jch  inlift  thereon,  becaufc  he  was  to  be  Chief  Juftice  of  the 

mmon  pleas. 

CRO.  CAR.  O  o  Dawfon 
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c*»t  2.  Daufoa  ff Jr-Ty?  Lrc. 

Oo-mmJtijrg.  FNEBT  upoii  2  contraS.  The  deTendvit  aitcr  inspadaocs 
••r«r^  iojp'«  i-^  plea^dcd  ontkwrv  in  bar.  The  palniiS  u:£h,  *^  a  ticrr- 
fcT^I^^  **r^i/."  AiidtLcdctendaiiihadadaTtobrisgiatbciicord.»l 
l«j  to  brief  in   feikd  therein. 

tv  -t^d,/-/      7  he  qucftion   was.    What  jadgnceat  feonld  be  grr-ii  ?   r« 

'^'•^tatmoTM  HoDDESDES  iaid,  th2t  in  the  tiinc  wben  Tc^^:  i^-^  tbcirjwfet 

fl^«J^r>fw/ir  they  held,  that  if  the  defendant  after  iicparlance  hid  p!eadodoct- 

'  lawnr,  and,  apcn  *•  t^uiiui  n^snT^  pSeadod.  hadfeaikdor'the  iccoidi 

Crtt.  lac'ilj.    j^wigrocnt  flioaJd  be  ablblatdT  given,  aad  not  a  rtjfcmL:  zmfirr. 

J^-  3*-  And  Berkley  and  ^Iy-elf  conct;Tcd  it  fbccid  be  an  abibtak 

2lJ'  ***"        judgment,  forafmoch  as  he  had  plta^dcd  in  bar  and  did  not  anftpcr 

f .  ci.'*^      over.    But  Berkley  ist-d,  \i  tr.c  plainaffwonid  piRj  only  that  k 

Ld.Rjjm.c014.  Ihould  be  awarded  to  aniVer  cvrr,  he  might  lb  yzzw  ;  for  it  is  hii 

I.  c  onp.  Pttc  delay  only  and  no  error.     But  the  plaintiff,  bv  his  attomey,  ynxti 

■9^       ^^^  to  have  it  abfolottlv;  and  h  it  was  awarded,  unk&  other  caai 

^  ^^  fhonld  be  (hewn  ±c  IVedKsfSjy  following.     And,  after  ciancria 

Sajamis-Ifsi^  Bkam?5Tox,  Ch'uf  Juftue^  and  JoxKS   (who  were 

that  dav  in  the  ftar-chaicber;  being  imbnccd  of  this  ca&,  wcrcnf 

the  fame  opinion :  and  (o  wrre  Da^tport,  Giff  Bartm,  and  AIL 

the  other  Justices  akd  BAROKs,towh€»a  itwaspropondoL 


Ca«j.  Stevens*  Cafe. 

H  principal' b«  CTEVENS  and  Aace  his  daughter  were  indieled  at  the  felEoiBof 

iotad g-nky of  O  ^^^  ptacc  in  the  cocntT  of  Canhrlsre  before   the  hi£ices  oJ 

^^^^^^*   peace  thtre,  Beca^fr  the   firA  j(S:t  felonioally  fto'e  a  rake  and  a 

c4t»o  »^^tjt^  ^^^^  ^^  ^^^  vaice  cr  threr  ihiilinr?,  and  a  rcpe  of  the  valT?e  of  c^- 

«r  be  tmrjcA     teen>pence ;  and  that  Stivens  the  father,  kno^ng  thereof,  recaTcd 

ia  t=c  ifwt,      2z%d  c^-mforted  the  fafd  .rV-cV,  and  f j  was  acccUAry.     And  berrapoa 

*"  '^aT'*^-      ^^^  were  arraigned,  and  pleaded  ku  ^^.V:*'-    Bv  mean  >  of  one  5/iYf, 

ivoecTtnix^    the  ander-fberic;  who  rctomcti  two  of  his  fervantsto  be  of  the 

picci;^  ^oes    jury  (as  appeared  bv  affidavit  of  fome  of  the  jarors\  they  veie 

»:<  ix^^A  -is    found  rciity  ;  and  A'.la  the  principal,  becaafe  the  goods  were  on- 

bad  cc  y^cix    ^^  raiac,  and  acconiing  to  the  tUtute,  was  awarded  to  be  banw! 

FcAcT,  -«.        in  the  hard,  and  that  fhe  ihould  tbrfeitall  her  lands  and  tenement, 

«.  H»«iLj^3S.  goods  and  chattels  :  and  again^  die  (aid  Su^tr.s  judgment  was 

^j,  *^^  "■*"    g^vin   .  bcra::fe  he  h^d  prayed  his  book,  and  was  returned  Ir^tit 

5.BjcUkb.  7r7.  ^*^^V^  >  that  he  ibouid  be  Sumed  in  the  band ;  and  fo  it  was  6ov*s 

j€^         "     in:3i^i:2:tIy  to  them  both;  and  that  he  ihouid  forfeit  all  his  bads 

anc  gcccs:  and  prefenriy  the  cnder-lheritt  ieized  the  lantls  and  alio 

the  gxjds  and  chattels  of  the  iasd  Suvens^  being  of  the  vahiecf 

£ve  hundred  pounds  ;  and  returned  into  the  exchequer,  that  be 

Ieized  Lis  goods  only,  to  the  value  of  three  Ihrlhngs  (as  it  was  in- 

fbrroec  at  the  b^}.     And  upon  this  judgisent  Szgvf^  hrov^ti 

writ  e:  crrcr. 

Grimstox,  being  of  covnfd  with  the  phiatiff,  iffjglied  cnor 
ia  the  jucgmcn:. 
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And  Berkley  and  Myself  being  only  in  court,  upon  reading     Stevins' 
of  the  record,  held  it  to  be   manifeft  error;  for  the  principal  not         ^"* 
being  attainted  but  difcharged,  by  burning  in  the  hand  only  ac-  ^,  1^^.  1,4, 
rording  to  the  flatute,  the  acccflary  ought  to  have  been  difcharged  ,35. 
without  any  burning  in  the  hand,  and  without  being  put  to  his  4.  Co.  43.  b. 
K>ok;  for  where  a  man  is  principal,  and  another  is  acccflary  to  n.  Co.  35.  a. 
iim  after  the  faft,  and  both  of  them  beconvifted,  if  the  principal 
imys  his  clergy  and  hath  it  allowed,  and  be  burnt  in  the  hand,  be- 
auie  he  is  returned  leglty  i^c.  the  acccflary  is  to  be  difcharged  with- 
>ut  being  put  to  his  book  ;  for  he  ought  not  to  be  condemned  but 
vhere  the  principal  is  attainted^  and  not  where  he  is  conv'Uled onlyy 
LXid  had  his  clergy  ;  and  fo  is  the  common  experience  and  pradice. 

Also  the  judgment  is  erroneoufly  given,  becaufe  it  is  that  he 
liall  forfeit  his  lands  and  tenements  after  fuch  convidtion  and 
:lergy  allowed ;  wherefore  the  judgment  was  rcverfed.  And  the 
clerK  of  the  crown  was  appointed  to  draw  an  information  upon 
this  roifdemeanour  for  the  procuring  of  the  faid  Stevens  in  fuch  an 
nndae  manner  to  be  convicted. 

Crawley's  Cafe.  Ca$i  4. 

^RAWLEY  being  brought  to  the  bar  upon  a  habeas  corpus^  di-  The  feffion$ 
^*^  rented  to  the  mayor  of  St.  Alharis^  being  in  gaol  there,  it  was  ^""^'  commit 
xetumed  upon  The  writ,  that  he  was  committed  to  the  gaol  by  the  Jufin^'^^to  u^^* 
juftices  of  the  peace  of  the  faid  liberty,  at  the  fcflions  of  the  peace  u^lfhUnthe 
holden  iith7«/y  1639,  till  he  fhould  obey  an  order  of  taking  the  oflBce  of  con- 
office  of  conltable  upon  him ;  for  that  he  being  an  inhabitant  within  ^^^*<^  >  ^'^^  ^^X 
the  hundred  of  Cajho,  within  the  liberty  oiSt,Jlban*s,  had  refufcd  T^  '"f'^  ^''l 

^     ^  ^    ^1      /- 'J     I  )»«,  and  commit 

to  execute  the  faid  place.  f^,  ,j.,  „^„.  ^,y. 

And  becaufe  it  was  informed  on  the  part  of  the  faid  Crazi'Ievy  that  mtmof  thefinc 
lie  denied  to  be  within  the  Hberty  of  5/.  Albun's^  but  affirmed  that  he  Co.  F.nt,  5-  2. 
was  within  the  county  of  Hertford^  out  of  the  faid  liberty,  5-  ^^^'  » s^* 

All  the  Court  held,  that  he  was  unjultly  committed,  becaufe  skin.  669!^' 
they  ought  not  to  have  committed  him  when  he  denied  to  be  con-  comb.  416. 
fiable)  efpecially  pretending  tliat  he  was  not  within  the  liberty ;  but  stra.gio.iojo. 
Ihould  have  caufed  him  to  be  indifted  upon  this  refufal,  and,  if  he  ^'  ^°'"'  ^'^' 
were  found  to  be  within  the  liberty,   mould  have  afleffed  a  good  Ld!  Ray.  69. 
fine,  and  then  have  committed  him  for  that  caufe.     yide  GteiJJey^s  Fitzg.  192. ' 
Cafe  (tf).     But  as  it  is  now  returned,  the  imprifonment  was  not  »•  Hawk.  p.  c. 
lawful :  wherefore  the  faid  Crawley^  by  the  opinion  of  the  whole  *°*' 
Court,  was  abfolutely  difcharged  without  any  bail.  '*    p.Dig.414. 

J^m)  8.  Co.  3*. 

Memorandum.  Casi  ij. 

T  ]PON  Monday  27th  January  1639,  SiR  Edward  Littleton  sir  Edwaid 
^^    and  Robert  Foster  appeared  at  the  common  pleas  bar,  and  Liuicion  aid 
were  placed  in  the  midft  of  the  bar;  and  Sir  John  Finch,  Lord  S^^^*^**^ 
Keeper  of  the  Great  Seal,  came  into  the  common  pleas,  and  made  a  judMs'of  the 
long  and  eloquent  fpeech  to  them  both,  fignifying  the  king's  plea-  Common  Pi«a$* 
fure  to  make  Sir  Edward  Littleton  Chief  Juflicc  of  the  coiu- 
mon  pleas,  for  his  ^ood  and  long  fervice,  and  his  certain  knowled|;e 
-of  bis  abilities  to  lerve  him;  ^nd  the  faid  Robert  Foster  to  be, 

O  o  2  Puifnc ' 


5^8  Hikiy  Term,  15.  Car.  i.     In  B.  R* 

McMOKAw-  Puifnc  Judge  there,  for  his  p:ood  opinion  which  be conccircd, anJ 
*"**•  the  good  report  he  had  heard  of  him :  and  afterwards  both  of  than 
made  fcvfcral  fpecches,  giving  thanks  to  the  king,  and  fignifying 
their  willingnefs  of  endeavouring  to  perform  their  fervicc  to  the 
king  and  his  people,  according  to  the  utmoft  of  their  iki7I  aiid  abi- 
lities in  their  fe\xral  places. 

<^*"  «•  Parker  againft  Ediih  Bleekc. 

Hilary  Term,  13.  Car^  I.     RcU  1 002. 

Infl.ef»ltof     '-pRESPASS.    Upon  not  guilty  pleaded,  a  fpccial  vcrdia  wi! 

copyhold  lands     1     found,  that  the  land  was  copvhold  hind  of  inheritance  of  die 

wfi^bl^k?    """or  of  Chf'tenhamy  in  Giouccjlnjh'ire^  whereof  one  Arthur  BMt^ 

r«pT»,ihteftjie  1*^^  hull>and  of  the  defendant,    was  feifed  in  fee;  within  which 

h  in  the  bar-     manor  there  is  a  cuftoni,  amongft  others,  that  if  a  copyholder  feifed 

sainee  before     in  fee  of  a  copvhoW  tenement  dieth,  having  a  wife  at  the  time  of 

th?'^^-""^  his  death  furviving  him.  that  flie  Ihal!  have  and  hold  the  faid  copt- 

coprhoSderafer  *^o^^  ^*"^  during  her  life,   and   for  twelve  years  after;  and  ther 

the  bantatn  and  found  the  flatutc  of  I  ;.  E.'.z.  c.  7.  of  Bankrupt,  and  tlie  llatuteof 

Ckie  inrciied  j     I.  Jat.  I.e.  15. :  and  d«at  upon  complaint  of  the  creditors  a  Com" 

therefore  if  Che   million  ilTued  Upon  thofc  futures,  direAed  to  Warrev  and£x 

beiweeTthefale  ®^^^^  commilfioners,  to  cncuirc  whether  he  were  a  bankrupt;  vd 

jndtheadcna.    if  they  found  him  to  be  a  banknipt,  that  tliey,  or  three  of  thciiiy 

unce,  his  wife  whereof  the  laid  W  ARK  EN  to  be  one,  fhould  execute  the  commif- 

rtialllof.-thead-  fio n  accord  ii^g  to  the  fi at utcs.   ThatliereuponthefaidWARREKand 

^^ftn^  rii*      ^^tec  others,  upon  complaint  of  die  creditors,  examined  the  matten 

«"*£«»«*«o*«''   ^^^  adjudged  him  to  be  a  bankrupt ;  and  found  that  he  was  feifed 

*^  ccfyh^idtr:  i\-  in  fcc  ofthc  {€L\d  copyhold,  which  was  apprifed  to  be  fold  to  the 

■•  «^  icMa/i  of  value  of  fix  hundred  pounds  :  that  they  by  indenture,  5th  jifr'd 

*il^ '"''^^''^}^  10.  Car.  I.  inroljcd  \\ithi:i    the  1;k   monlhV,  reciting   the  caufcs 

^^^  *    wherefore  they  adjudged  him  to  be  a  bankrupt,  bargained  and  fold 

*  f    '       the  faid  copyhold  land  to  J-thur  Parlcr  and  H^liiam  Ssthcrn2i\d 

*  Com^D?^    ^^^^^  heirs,  for  f.x  hundred  pounds,  paid  and  fccurcd  to  be  paid, for 

541.^^     *^'     ^^^  ^^^  ®f  ^^  creditors  of  the  faid  bankrupt.     And  they  find  apri- 

1.  Com.  Dig.     vate  aS  of  parliament,  made  i.  Car.  i.  whereby  the  cuftomsof  the 

5C1.  5;S.         faid  manor  are  cited  and  eftabliflied  ;  and  amongft  others  this  cuf- 

c  ^'^'^R^k^'  ^'^"^  ^^  mentioned  and  confirmed,    *'  That  die  wife  of  the  copv- 

L-wi!  ii-.        "  holder  ihall  have  dower,  and  may  have  a  jointure  afiigned  forbcr 

Co^p.V>-       **  life  :"  AND  THAT   *' a  copyholder  of  inheritance  may  maLea 

i.TcimRcp.    "  gT7.nt  for  hi?  life  and  twelve  years  after:"  provided,  "  That 

*'^"^;  •*  ail  women  now  living,  and  late  the  wives  of  any  the  copyholden 

;.  ic.-tt .  rn.     ^^  ^/  ^v^  ^y^^  manor,  Jt:k£  :n:aK:s.  and  all  die  now  wives  ot  any  the 

^    '  •*  copyl.oidcr?  ofd:e  faid  m.^! nor,  Ihall  and  may  enjoy  the  cuftonunr 

••  hncs  of  their  now  or  ktc  hu;band$,  and  be  tenants  for  their  livci 

•*  and  twelve  years  after,  as  if  this  aft  liad  never  been  made.'*   And 

in    the   end   of  the  faid  aft    there   is  a  grnerai  ciauie:    be  it 

rvACT£':>,  •*  That  all  cuftoms  and  ufagcs  heretofore  ufedandal- 

**  =.^\vcc  widiin  the  Ir.id  manor,  concerning  the  having  or  enjoying 

••  of  any  the  faid  cuuomarv  lands  or  tenements,  by  any  wido\r  w 

*•  ir.y  cu'.tomar)-  tenant  of  die  fame  manor,  or  by  any  after-taken 

*"  hui'bund  of  fucli  wiiows,  or  the  heir  or  heirs  of  fuch  wife  here- 

••  afitr 
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••  after  taking  hulband,  or  concerning  the  defcending  of  any  fuch       Packer 
**  lands  to  any  other  perfon,  or  in  any  other  manner  or  form  than        «^'"W/ 
•*  is  before  exprefled,  fhall  be  utterly  void  and  of  none  efFeft  :  and      2*-'^*^'« 
•*  that  all  other  lawful  ufagcs  and  cuftoms  heretofore  ufed  within 
**  the  faid  manor,  which  are  not  repugnant  and  contrary  to  the  true 
•*  meaning  of  this  aft,  Ihall  be  and  remain  good  and  cfFeftual,  and 
"  are  and  (hall  be  ratified  by  this  aft,**     They  further  find,  that  at 
a  court  baron  of  the  manor,  on  the  i^Jpril  12.  Car,  i.  it  was  found 
by  the  homage,  that  the  faid  Edith  furvived  her  faid  hufband,  and 
ought  to  enjoy  the  faid  tenements  in  which,  &c.  for  term  of  lite 
of  th«  faid  Edith,  and  for  twelve  years  after  :  and  that  upon  apre- 
fentment  afterwards,  viz.  theaforefaid  ill  /ipril  12.  Car.  i.  and  be-r 
lore  the  admilfion  of  the  faid  /Alexander  Parker  and  JViUiam  Sothtrn 
into  the  lands,   informd  pr^di^idfa^fa^  the  aforefaid  Edith  was  ad- 
mitted tenant  of  the  tenements  aforefaid,  in  quibus^l^  c,  feaindum  con-, 
fuetudincm  mancrii  prccdi^i  qttodque  virtute  admijjionh  pradiiitt  fra^ 
4i^a  Edith  A,  &c.  tanpor^  quo,  entered,  &:c. 

And  this  was  very  well  argued  at  thebarby  GLYKN,/cr  theplain- 
tiffi  and  by  Moreton,  for  the  defendant  \  where  two  points  were 
infilled  vpofi  ^ 

First,  Whether  by  the  bargain  and  fale  made  by  the  commif-  i.RoiKAb.soi, 
£oners,  by  virtue  of  the  ftatute  of  bankrupts,  the  eftate  of  the  co-  Cro.  Jac  x\ 

Eyholder  was  veiled  in  the  bargainee  before  admittance,  although  ^^^^-  S'^* 
c  might  not  enter  before  admittance,  for   tiien  the  faid   Arthur 
Bleeke  did  not  die  tenant  ;  and  fo  Js  not  within  the  cuftom  that  his 
Y^ifc  (hould  have  widow's  eftate  ? 

Secondly,  Admitting  he  died  tenant,  and  the  widow  had  fuch 
ah  eftate  vefted  in  her,  whether  the  vendees,  by  the  bargain  and  ^'  Burr.  2783* 
falc  to  them  before  made,  (liall  not  afterwards  devcft  the  eftate  of 
fiic  wifp  by  relation,  and  then  the  plaintiff  hath  a  good  title  ? 

Berkley  and  Myself  argued,  that  the  bargain  and  fale  binds  Ju'ijc.  Rer.i6i. 
the  copyholder  and  bars  his  eftate,  and  that  he  is  no  copyholder  *•  ^^^*  ^'»S« 
after  die  bargain  and   fale  enrolled  {a)  :  and  the  bargainee  by  the  5*^' 
ftatute  is  only  barred  to  take  the  profits  until  admittance,  which  is  Ante,  283, 
for  the  lord's  benefit  in  refpcft  of  the  fine  due  to  him  thereupon. 
Secondly,  We  held,  when  the  bargainee  is  admitted  by  the  lord, 
it'fliall  veft  in  the  bargainee,  and  fliall  have  relation  to  the  bargau\ 
and  fale,  and  fhall  devefl;  the  eftate  which  the  wife  claimed  by  the  ^°'  L»^*  »-^« 
cuftom ;  as  in  the  cafe  of  7.  Edw*  6.  Brook,  title  **  InrolmentSy* 
where  onejointenant  bargains  and  fells,   and  before  the  inrolnient 
the  other  dies,  and  afterward  the  deed   is  inrolled  within  the  fix  Ante,  a.17. 
months,  yet  the  moiety  only  palled :  and  it  is  like  the  cafe  where 
one  bargains  and  fells  by  indenture  and  takes  wife  and  dies,  and 
afterward  Jthe  deed  is  inrolled  within  fix  months,  the  wife  fhall  not 
havc  her  dower  \  and  fo  the  cafe  22.  Eliz.  where  mortgagee  dies,  his 
heir  being  in  ward  to  the  king,  the  condition  is  afterward  per- 
formed, and  the  wardfliip  fhal]  be  devefted. 

Jones  and  Brampston,  Jufticcs.^  doubted  of  the  point,  until 
ihcy  faw  that  the  record  finds  the  aft  to  be  particularly,  that ''  (he 

(«]  Vide  27.  Hen.  8.  c.  i6.  and  Bac.  Abr.  277. 

O  o  3  "ought 
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pAtrtt       <i  ought  to  be  the  vrife  of  a  tenant:**  and  it  b  not  mimdni,  dm 

*^" '*       after  ibe  ia!c  of  the  ccprbold  he  (hoald  die  tenant ;  and  lie  dU  adt 

L&KKF.      ^.^  tenant,  bccauf?  the  bargain  and  iak  took  his  cfiate  from  hiiii» 

Ju:£.  R4i  161.  jrii  onilcd  him  cf  the  copyhold.    Thet  tbczcfoic  agreed,  jodg^ 

meat  Ihould  be  eateicd  for  the  pbintiffl 

Cazz  7.  Bathcll's  Cafe. 

Hsimry  Tgrm,  9.  Csr.  |.     EtB  g^ 

>^^r^^  TTRROR  of  a  judgment  in  the  graiid  feffions,  before  the  Jnfiica 
Uy  -  «jf r^  i**  ^**^  county  of  f.ua,    Diren  errors  were  affigned  and  otct- 

••'j^r.mn,"  ,nd  ruled  in  irJichut^-Kmi  Term  laft ;  and  nov  two  errors  only  were  iib 
m  Tr-?»*  m  fbc    lilted  ODcn  : 

•*  i^i  jsurjf,"  First,  That  the  judgment  was,   csrmm  jufuiimriis  m  c§mlata 

h  i,wc.  Fi-iXT  ;  aiid  be  doth  not  fay,  magm^ ftffi^s  m  cvmk^m  Flixt.— 

p!r7^  'J?'  ^'^  ^^'  alli^atmr ;  for  there  are  many  of  their  records  as  well  the  one 

'  ^'^  wsv  as  the  other,  and  good  both  ways. 

Canh.  ?6.  * 

Sea.  3ii.  SECONDLY,  Bccaufc  the  vasxrefaaas  was  returned /^r  Thomam 

I>t«s*-  i-  Hamond  ml:'t:fni^  Kufcrzic£c:v6:nK  of  the  iaid  connty  »  fo  it  was 

not  returned  by  the  Ifaeriff',  but  by  one  who  was  lafib  Iheriff :  and 
it  appears  not  that  he  was  fheriflPat  the  time  of  the  panel  watk^ 
fcr  he  OTight  to  hare  fabichb^  his  name,  Thomas  Hamovo. 
1  .scctmti  ;  which  eijor  is  not  aided  by  anT  fiatnte. — So!  mm  mlk- 
'  £Statr'  for  although  the  writ  be  returned  by  7- &  the  fberiC,al 
thct:r..e  of  the  grand  fc£ons,  when  the  laid  amon  was  tried^aia 
writ  cclivered  to  him  by  tlie  £ud  fifmrns  Haaumiibis  predccsfiii 
i«:  j^xrfv  J*  fj^"  '.  ■  -•  ^ith  this  return  indoricd;  yet  it  might  be  vcTf 
^f^c\i  ir.T^r.iiri.  thkt  the  pane!  ^as  made  and  annexed  in  rbe  time 
when  :.c  w::?  ihn^?":  ar.c  this  addition,  Thomas  Hamond  nMr 
vicf.zy^ifs,  is  miEcier.t  j*racf  when  he  is  difcharged  of  his  oflkc 
Wii^:cupon  the  j-dzmcn:  was  a£rmcd. 

Sec  21.  Jac  I.  c  t}.  mA  so.  Ges.  s.  c.  37. 

c*5T  I.  Ireland  ^e:njl  Lockvood- 

Trimiy  Trrm^    : ;.  C«^.  I.  ^aJilSl. 

A.aa:«nr?t  'pRFORT:por.ivj£gTieR:H£^,::r:n2nacliononihccafeforwoit!s. 
"•w«««*  '■-'  Wke?  F  A>  tlie  pIijnfi^Twas  a  tiTlcr,  and  ufcd  andexercifed 
'tUlT'"!*  ^^  ^^^^  ^-^  riv:rr  in  pj:f.  ar.d  was  a  freeman  of  the  faid  town» 
ci-c,^  rrw  ^'^  -'^^^  c.v:^  c-itonMrs  m  the  county  ot  // .*i;,  who  u!ed  loc.ii- 
Kr  x-1  o.^i$  p>v  l.im  in  b->  \rmjtz\  tl'^t  the  defendant  at  Bfii/-,  within  thcju- 
c^:;<«Drr^  r. ' ,1  •  f . : c -,  rf  t:.2t  C3urt,  fiid  of  him.  that  **  Ke  cheated  in  his 
A  ^  5r»-  «» t:.-i:e/"ir,/  ^:;  cr  :'jch  .vr.rd>.  iruJ:  flancerin^  him  in  his  nadc; 
«  y ■  -^^  -f«-  bv  V  ..:ch  r::i -j  he  !-?l:  cive;?  c:  hi^  cTifiomers  In  ^^-rf,  and  ia  the 
i.ii.ic  A*^.-  .«  ^  .^,,.^  zf;;:.;:  .  iad  ther  w:thcre\T  thcmfeives  firom  him,  to  his 
V  «...r/       ";ra:e,  :.r. 

i.  ^»i.  Mv^  Y'^  ^^.-^  .ciTit  r*ws£:c  -.r-t  gui'.tT  ;  md  found  againfi  him.  and 

<?-M..  -  ^rs  =1  c.."?c  *c  c  ne  h  ::  d  rec  n^ :  k5,  2r*d  j  odgment  for  tlic  pl«n- 
tiif .  :i  ii  iTcr  L.-::e  f  brc-ght  zrA  aiusiied,  that  the  words  weic 
IK*?  i^:onei>.e. 

B"t  IT  r-A5  ciiAaiY  HiiD,  tl;at  they  were  ^^onaMe. 

GaiMsroN 


I"*. 
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Grimston  then  moved,  that  the  jurors  inBath,  being  within  a  The  jury  in  an 
private  jurifdi£lion,  ouu;ht  not  to  liave  aflefled  damages  for  the  lol's  i"^«»"*'o'^  co«»^« 
of  his  cullomcrs  in  tlic  county  of  /A///i.  J^*>'  ^"^^l^'*! 

Berkley,  yujlice,  much  infilled  upon  it,  that  far  this  caufe  the  ddcnui  to  ihc 
judgment  was  erroneous,  as  it  was  rcfolved  in  the  cafe,  where  an  »*^"«»  although 
ajjump/it  brought  in  frindfor  court  by  one  within  the  jurifdiaion  ^u°'ifdX>n^ **** 
tliercof,  that  /.  S.  upon  a  valuable  confidcration,  did  promifc  to      *  '       * 
bring  to  him  fo  many  loads  of  billets  from  Hed'ijjct^  in  the  county  \  j°j'  q/^*^* 
of  BuciSf  to  IFindfor.  After  verdift,  upon  non  ajjumffit  pleaded,  and  i.  Saund.  73. 
found  and  adjudged  for  the  plaintiff,  the  judgment  was  rcvcrfed,  T.jonci,  loj. 
Becaufe,  it  being  a  private  jurifdiftioQ,  they  have  no  autliority  to  *3o- 
inquire  of  any  matter  out  of  the  fame.  J"  y^^^*  ^'^^* 

Jones,  Brampston,  and  Mvsei.f,  agreed  that  cafe  to  be  law;  Ld. Raxm.796. 
but  we  held,  that  this  is  only  an  allegation  in  refpeft  of  damages,  ».Coin.Dig.6i2. 
for  the  increafc  of  them,  which  they  may  inquire  of  in  any  place  ^^ll'''  '^' 
whatfoever :  wherefore  the  judgment  was  affirmed.  /.,/      ^^' 

Bulley  againjl  Hubbins.  ^^"9- 

TERROR  of  a  judgment  in  the  court  of  the  Marshalsea,  in  ^^  »"  ""^j^n  on 
^^  an  aftion  upon  the  cafe  upon  a  promife,  at  thepariCh  olSahit  *  ^^^^^  '^ 
Clement* s  Danes ^  within  the  jurifdi<Stion  of  that  court,   in  conli-  p^inTiff ?c!.  * 
deration  of  fuch  a  fum  received,  that  h«  would  pay  him  fuch  a  turned  to 
fam  when  he  returned  into  England  from  H.^mhorough   (bcins;  a  E^ghnd,  it 

J)lace  beyond  the  fcas)  j  and  alledges,  that  he  fuch  a  day  went  over  '""'^  ^  «*- 
ca  to  Hamborough  aforcfaid,  and  returned  fuch  a  day  to  the  pariih  {h!t*hc*7Ji 
6{  Saint  Clement's  Danesy  and  that  he  demanded  the  money,  and  the  norice  t«the 
defendant  had  not  paid.  After  non  affumpjit  pleaded,  verdi£l  and  defendant  of 
judgment  for  the  plaintiff,  error  was  Drought  and  affigned,  ^^^  return. 

First,  Becaufe  he  doth  not  alledge,  that  he  gave  notice  to  the  Hoh.  68. 
defendant  of  his  return. — And  although  it  be  alledged,  that  the  de-  ^^^*  J^^-  57* 
fendant,  habcns  notitiam  hide,  and  upon  fuch  a  day  requefted,  had  |^r^,j|  ^j, 
jiot  paid,  yet  it  was  held  clearly,  that  the  declaration  was  infuf-  ^^^  ^^. 
ficient  for  this  caufe,  for  he  ought  to  have  alledged  exprefs  notice,  i.  Lmw.  379, 
and  fliewn  the  day  and  place  of  fuch  notice  given. 

Secondly,  Becaufe  it  is  brought  of  an  aft  to  be  done  ati/^im-  An  inferior 
borough,  out  of  the  jurifdiftion  of  the  marfliars  court,  being  a  "^"^^  u"T 
private  jurifdift ion  ; — ^which  was  held  alfo  to  be  a  manifcft  error:  matteriout  of 
for  which  caufes  the  judgment  was  reverfed.  it,  jurifdiaion. 

Cro.  Jac,  503.     5.  Com.  Dig.  i6o.     Cowp.  i8.     i.  Term  Rep.  151. 

Scavage  agahift  Hawkins.  Gasii«. 

TERROR  of  a  judgment  in  debt  upon  a  leafe  for  years.    Th©  A  ittUrmtiomin 
-■-'  error  affigned  was,  Becaufe  the  plaintiff  in  debt  counts,  that  <*«*»' '^o'""*  o™ 
his  father  was  feifed  in  tail,  and  made  that  leafe  for  years,  rendering  *  J|J*^^  ^Jh/,^"* 
rent,  and  died  feifed  of  the  reverfioii,  which  defcended  to  him  as  wa^mvie  by 
fon  and  heir  of  his  body  ;  and  doth  not  fhew  the  beginning  of  tenant  in  tail, 
the  faid  cftate,  which  generally  ought  to  be  fet  forth  where  he  •nd  that  the 
claims  by  a  particular  ellate  (othcrwife  it  is  where  he  counts  of  a  ^r"^^^  ^*jL 
ieifin  in  fee). — But  becaufe  this  was  in  a  county  and  not  in  a  bar^  ^a^nnif  ?n  fee, 
it  fufficient,  wiUiout  (hewing  comnaencemcnt  of  the  e(Ute  in  tail ;  but  in  a  Aor  or  in  c«  av^vry  it  mu(l 
be  (hewn.      Ante,  103.  138.  575. — Jones,  453.      Co.  Lit.  303.      Cio.  Elix.  18.  407.    Stik.  jSt. 
Comb.  27*  47a.  476.     Yelv.  147.    Carth.444.  x.  Mod,  70.    4.  Mod.  419.     Ld.  Kay.  333.     ^.  com. 
Vp  78.    Cowp,  682*    Donjl.  158,  1 59.  **6.  n  ^  ^^^j ,  ^y^^      ^  y04^  ,    hU^  - 

O  o  4  //         nor  -^ 
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ScAT^cB      nor  in  an  tfrrsc^f,  zni  there  were  prodoced  pf«adim»  oat  of  6e 
HavIT'i      ^on""*on  picas  Ukat  fucb  coants  axr  uinil  there,  it  w  ifarctoit 
^***""     held  to  be  no  error,  a-d  the  jodpnent  was  afinned.     21.  As.  7. 
/^/.  25.     34.  /ila.  d.  /-  43,     2.  £tf  a-.  4.  ^  1 1. 

CAfi  II.  Rryaa  ^J^*0  Wikcs. 

l^RROR  of  2  \udgwczii  in  Lnzzjigr^  in  an  aAion  cm  the  die  ibr 
•*^  wo?ds. 

The  F:asT  Ezsoil  a£gned  br  F^^ajJff*  was.  Becaiife  the  fiyfc 
of  the  cozrt  was,  •'  ?l*c:ta  *ir.r»  J.  ^.  .l/s»V/,  c;  Joh.  Ch-^p- 
MAX,  Rtzz^Lk:-.  f.  ci  }.D^  s:  J.  X.  ^Ldr^m^mi  prrp  fr^£ff:  H- 
cmmattm  zz^j^n'^inf,  ez^p  t^jtdz^z^  fc^.-."'  and  the  plaint  bcEng  en- 
f-o:^ft«  ii  lA-  teredf  G^on  fccinsc  n?,  a  •rr«r  .* if  ircv^rjLr  was  rcmmed  at  a  c&Bit 
^•^  bolden  «'« i/.v-  J.  S.  ^f'jl^i  ft  J.  N.  a  J.  D-  -f  fii-n^wj,  Y.*f- 
di^m  :z.^ji^ndlim^.  rurr^  r^*f  J..?..  vT'r.  o3umng  the  Recorder,  wh-cb 
c-«.  jic  114.  Ba=:sgtcn  ilL-cd^cd  to  he  error,  it  ctrA-^  tzwjmJL<f. — :fJ  ^prw  cii- 
Cw^  I -K4-  ''•^* ^'  '  *^*  '^  ^^^y  ^-  ^^*  **  —^  ^^  cocn  ho^n  the Recoroer  vas 
1.  T»  E^.    ^"-rc,  a"'^  **  ^"-c  ftccni  court  hr  was  ablent,  snd  the  court  is  well 


*35i=^= 


I  p.--^  u, 


C^ir  X2. 


ty  the  c--::cs3  ihcrc  bt:?rc  the  maTcr  aad  two  alccm^en. 
Tk£  iLcos'D  EaiLoz  af  rr^i  was,  Bccacie  the  judgment  tbeit 
is  in  «n  acticn  frr  wercs  which  the  de&ncant  fpake  of  Ab 
pliisrl^,  tTz.  ••  He  hath  itc:en  a  tree  fonneriy  cut  dovn,  wfaidi 
*-  is  felony,  and  1  wili  ca'fe  his  to  be  indided  for  fekmy.** 
Babincto^  ali^dged. tnai  the  7CTd5  were  not a£booa!de,becai]iehc 
dcJi  r.ot  ihew  when  thf  trre  vr2s  c^t  dows,  nor  that  theie  ws 
fcaae  ir2.ce  of  tinie  L-;t*^-£!i  ih-ecctting  and  taking  awaT ;  for  if  it 
was  net  takcc  a-ir-.y  !i:::a:itiT  ancr  the  retting  it  was  not  tetoor. 
— 5fi  r:z  ^.".r-jr:-.  :>r  the  words  are  deariT  addooabk :  for  wbca 
he  :"i.:h.  *•  tr  it  ::e  :' :  !c  «  trte  fcrracrly  cut  cown,'^  it  is  intended 
t:  Z'Z  a  Iczc  cii'incr  c:  rz.-rie;  ca'perial.T  when  he  aids,  *•  and  that 
*•  ii  :zlznf7  2s.±  I  -^VJl  ir.dlS  r:z5  of  *c1o2t;^  fcr  itlhews,be 
c  - -eived  he  h2.£  ccrrr.-nei  feicny.  which  was  a  great  iJander. 
AVhtnticrc  thi  -.^czitat  wis  aanrcd. 

O-cn  srs::':  Long  and  Oicrs. 

-Jl.  ijL'Jfct.- r*-«,   I  J.  Car.  I.     A«fc57'. 

Is-i5;.-:»t.:*-  ic  'J^RE^PASf  c:"sr"n:lT.  Vittrry.and  impriiocniecL.  in  the  pzrifh 
a  c:i=;airr4s«  *  c!*  i-i.'c  .\ ..  .'*-;;  ;r-  A<:  r^-  rvf-'.  fbi  tao  davs.  The  defendant 
fc-  t^:.>Lr:  it  j~£:<  ztt  rt^izz.  zz  fpjcial  ag  c:  par  liaxientfor  the  relief  of  poor 
c:V:cr5.  5-  js.. :.  c  15.  f.  5.  *,',  whereby  ii  was enaded,  "That 
••  cT*r.-  ivx:r  c/Li^:7.  ir.d  freeciar.  inhaVinDg  in  L^^Jtm,  being  focd 
*•  fcr  d;rt  ^r.i^  f :  rrr  ihilhrp,  rziy  exhibit  his  fn:t  in  the  court 
*•  r:  Lr^^.  cil>i  there  the  Cocrt  of  Recjfeiis  in  Li^sm,  who 
*•  •>ill  ::<r«::-i:e  cc^nizi'^orjer;  i  to  the  number  cf  twTeiVcanJ 
*•  :hi:  iT.  r  th:^  cf  ihit  r-nuxmS^n  =ay  feed  for  aa^  creditor  who 
*•  :s  r?z:r^-T^  cf  ;r*  fc:ng  Jbr  fech  derr  xnkxr  torty  ihillii^ 
••  i  :d  ■:  .-t-e  rr:"-.ie  to  cc-ose.  cr  perfrrni  r.rr  their  orders,  they  mar 
•*  ci-fc  hlns  t.-*  bi?  xTTrrt^d  bv  xr.y  fervri-.t  cf  Lre^ru  and  commit 
**  h  :::  rr  rrtfrr,  tberr  r:  rrti^n  c~:U  h«e  perfonn  the  laid  order." 
Ar,i  the  cVfe^oa-.t  ji-rt,  that  rr  rafo:^  cf  the  conmjand  of  fnch 
ccciniiflccers*  n  ..ith  a  pariih  ir.  li'zz^rt^^  becan*i  he  refbied 

^*    Tr. :    r.r:  «&:  rr:r-:.r   —  "ir-^aL-  >    Srt  x^.  Gopk  r.  c  4^  f  ?.  *i  » 

to 


re. 
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vr.'K 


o  come  before  them,  he  was  committed  to  the  compter  in  //^W-.       Owi 
ircet;  et  hoc  paratui  eft  verificare.     Upon  tliis  the  plain! iff  dc-        ^^z*"'""/' 

Phesant,  /or  the  plaintiffs  took  divers  exceptions  to  the  pica: 

First, Becatifc  hedoth  not  fhew, that  thedebtorwho  complained 
wzs  poor,  and  a  citizen  and  freeman  inhabiting  in  London^  other-  .  .  .  , 
wife  the  aft  doth  not  give  them  authority  to  meddle  (a).  ,    g*  0 "^  ''Ho. 

Secondly,  Bccanfe  the  battery  and  imprifonment  is  alledgc4  p^^^^  ^,3 
in  the  parifli  of  Saint  Nicholas^  and  he  juftifics  in  another  parilh,       "^^ ' 
and  doth  not  traverfe  the  battery  and  imprifonment  allcdged  m  the 
declaration.' 

Thirdly,  The  conclufion  of  the  plea  is  not  well,  ct  hoc  paratus  Poft.  ^^^, 
efi  verificare^  where  there  are  two  defendants,  for  it  ought  to  have  Cowp.  425. 
been  faratifunty  Iffc, 

Martyn  ngainft  Nichols.  Case  15. 

■pRROR  of  a  judgment  in  an  cjeftment.     The  error  affigned,  Fjtamcntcf  ^ 
^^  Becaufe  the  declaration  was  of  a  meffuage  and  forty  acres  of  many  ^crc?  of 
land,  meadow  and  pafture,  thereto  appertaining,  and  it  was  not  •'*n«^.  meadow 
diftinguilhed  how  much  there  was  in  land,  how  much  in  meadow,  *"<*  P^/^"'*^^ 
and  how  much  in  paftiire.— Therefore  the  judgment  was  reverfed.    "^^  fcvtni**^ 
quantities  of  each.      Ante,  179.  471. — 1  Roll.  Rtp.  i66.  18;.      i.Salk.  254.       i.  Show.  -38. 
^arth.  ao4.    4.  Mod.  97.     H«rd.  57.    Palm.  100.   a.Bac.  At.  169.    5.  Com.  Dig,  274.     5.  Bui r.  3671. 
Oj#|>.^47,     LpMgl.  466.     I.  Term  Rep.  11. 

Ganwcy  againfi  AlJwyn.  Casc  h. 

Michaelmas  Term,   1 5 .  Car.  i .    Roll  132. 

A  SSUMPSIT.  Whereas  the  plaintiff,  at  the  defendant's  requeft,  In  «/"««/>//,  an 
■*^  amended  fuch  a  bo  a  T,^7W^/'yfrj^/Z?fr/»otf/j  of  the  defendant's;  *iic!5arion  that 
that  the  defendant  promifed  to  fatisfy  and  pay  him  for  his  labour  ^!**  P*^»nt'ff»^« 
and  charges  about  the  amendment  of  the  faid  boats  tantum  quantum  |hc  dn^ldanL, 
Meruit :  and  alledgcs  in  faft,  quod  meruit  tliirty  pounds,  and  that  mer  drd  a  bo  at, 
be  required  the  payment  of  the  defendant,  who  had  not  paid  him  ««<i  divtrs  ^tbtr 
ilccording  to  his  promife.  ^y^**  »*  ^u^- 

The  defendant  pleaded  non  ajjumpjit ;  which  was  found  againft  with  an  aver^* 

tlJCll.  menr  f tfc</ Mir. 

Grimston  now  moved  in  arreft  of  judgment,  tliat  the  decia-  ^^'J"<^^*^"'n- 
ration  was  not  good,  bceaufe  he  alledged,  that  he  amended  and        '^^' 
repaired  divers  boats  for  the  defendant,  and  Ihews  not  what ;  fo  by  I*^^^' 'V' 
reafon  of  that  uncertainty  the  defendant  cannot  know  how  much  ^^.\     "*  *^^' 
he  fliould  pay;  and  therefore  compared  it  to  Play ter^s  Cafe  (^),  x.sid. 413. 
where  trefpafs  was  brought  quare  ptfces  fuos  cepity  and  adjudged  ill  »•  SauiKj.  37^. 
for  the  uncertainty.  Raym.  g. 

Berkley,  at  the  firft,  was  of  that  opinion  ;  but  upon  better  J*  koIIrIL 
advifement,  and  reading  over  the  record,  *'  that  he  mended  one  173. 
**  and  divers  others^''*  and  upon  a  precedent  cited  by  Myself,  that  Saik.  557. 
in  aftion  had  been  maintained  here  by  a  taylor  for  making  a  '•  ^^"*-  ^S- 
GOWN  and  divers  other  fuits  of  apparel  at  the  defendant's  requeft,  c^^p^  50,^, 
and  that  he  promifed  to  fatisfy  and  pay  tantum  quantum^  i^c.  and 
HoDD^sDEN  affirming  there  were  divers  precedents  in  the  court 
of  this  nature,' 

{h)  5.  Co.  j4. 

Jones, 


574 

Caicwit 


Casb  15. 


Judgment 
again  (I  a  corpo- 
ration, omirting 
part  of  the  cor. 
porare  nanrte, 
may  bt  amen<l> 
•A  by  the 
docket  roll. 
Ante,  410. 
foft.  581.594. 

Moor,  S69. 
Cro.J»c6i8. 
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Jones,  Berkley,  and  Myself,  agreed,  that  the  dcclaratiwi 
was  good,  and  there  was  not  any  fuch  uncertainty  but  that  the  de- 
fendant (at  whofc  rcqixft  the  laid  boats  verc  amended]  might  well 
take  cunufance  what  boats  he  defired  to  have  repaired :  and  the 
verdift  finding  quod  affumfjit^  and  afleffing  damages,  judgment  waj 
given  for  the  plaintiff. 

Anne  Healings,  Widow,  againft  The  Mayor.Commonalty, 
and  Citizens  of  London. 

l^RROR  of  a  judgment  in  the  common  pleas  in  debt,  broagbt 
^'^  by  them  upon  an  obligation  of  four  hundred  pounds.^  Tfac 
error  afligned  was,  Becaufc  the  judgment  is,  that  the  mayor,  conh 
monalty,  and  citizens  of  London^  inould  recover  the  debt  and  fix 
pounds  for  cofts  elfdem  major't  et  communitati  adjudged  (omitting 
Qtvibus)^  and  fo  no  fuch  corporation :— which  was  held  to  be 
error.  But  afterwards,  upon  a  motion  in  the  common  pleas,  and 
upon  examination  and  pcrufal  of  the  doggetrcU{a)  (where  it  wai 
well  entered),  it  was  awarded  to  be  amended. 
Hob.  117.     Raym»  39.     i.  Sid.  70,     3.  Term  Rep.  749. 

(«)  Sec  4.  &  5.  Will.  &.  Mary,  c.  i« 


caii  16.       The  King  againj  Sir  John  Dryden,  Gybbs,  and  Others, 


|n  a  writ  of 
right  of  advow- 
fon  af^ainft  co. 
parceners  or 
joint- tenants, 
if  one  of  them 
dre  puis  Jar  rein 
§9ntinuaHcey  the 
writ  (hall  abate  j 
but  not  in  the 
cafe  of  novel 
dtffnJ\H  or  mtrt^ 
d  anctjter, 
Vidi  Ante,  511. 
416.  5»9. 
Port.  583.  585. 

JonM,  45a. 
Bro.  Brief,  295. 
400. 

Bendl.  74. 
Hard.  1 1 3. 
$ho\v.  56. 
3.  Mo(^.  249. 
Cro.  Jac.  19. 

(c)  It  was 
Ipoved  ag^in  in 
the  writ  fliould 


•n  IGHT  OF  ADVOWSON  againft  them  as  coparceners.  Upoa 
-■^  a  fpecial  verdi£t  by  the  grand  affife,  it  was  fhcwn  that  the  te- 
nants were  coparceners,  and  thsit  Margaret  Gybbs^  one  of  the  tenants, 
was  dead  puts  darraigne  continuance  before  this  Term,  which  was 
pleaded  in  abatement  of  the  writ.  The  king's  attorney  hereupon 
traverfcth  that  they  were  parceners  ;  and  upon  that  it  was  dc- 
ipurred. 

Being  moved  in  court,  it  was  adjudged,  without  argument,  that 
the  writ  fhould  abate,  and  it  was  appointed  that  judgment  (hould 
be  fo  entered  J  for  all  the  Court  agreed,  although  it  were  ad- 
mitted they  were  not  coparceners,  but  joint-tenants,  yet  the  dath 
of  one  of  them  fhall  abate  the  writ  being  in  a  real  adion.  And  it 
is  not  like  to  the  c^fe  of  an  aJJ^e  offkQvel  dlffetfin^  or  of  an  ajftje^f 
mortd*ancefter^  where  death  of  one  of  the  tenants  Ihall  not  abate  die 
writ  as  long  as  there  is  a  tenant  living  ;  for  it  is  here  allowed  tiwt 
every  of  them  is  tenant  of  a  freehold.  And  although  the  attorney- 
general  affirmed  there  were  two  exprefs  Books  in  the  point,  yet 
upon  view  of  the  faid  Books  {b)  they  conceived  they  do  not  ex- 
tend to  this  cafe ;  for  it  was  only  in  a  fcire  facias  upon  a  fetitm  di 
droits  which  differs  from  this  ca(e.  But  it  was  afterward  adjourned 
by  Mr..  Attorney's  importunity  until  EafterTerm^  pretending  that 
he  would  then  argue  the  cafe  (r). 

Eajur  Ttrm ;  and  adjudged  in  the  Michaelmas  T^rm  foUowing,  upon  great  aigoneot,  tkit 
abite.     K/Jtf  poft.  5S3.  589. 

fife^  12*  i-Edw.  3.  pi.  ti.  6.  Edw.3* 
pi.  270.  7.  Edw.  3.  pU.3oo.  43.  Wtr.  j. 
pi.  \fi.     |2^  Heo.  6i  2. 

Smith 


{h)  The  YiAR. Books  13.  Edw.  3.  tit. 
"  Breve,'*  260.  and  27.  Ed.  3.  pi.  83, 
Fide  7.  Hen.  4.  pi.  33.  Tempo*  Edw.  1, 
"  Breve''  S57,  858.    40.  Alfife,  15.    1  Af- 
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Smith  agaiitft  James.  ^^"  "^ 

ERROR  of  a  judgment  in  the  coyrt  of  the  palace  of  Jfyimni/hr  Baa  cMuiot 
by  the  principal  and  bail.  *>"««  a  writ  oT 

The  error  afligncd  was  as  well  in  the  principal  jadgment  as  in  SodB^^iudf. 
the  execution  againft  the  bail ;  and  it  was  moved  by  Grimston*  mmt. 
that  therefore  ^e  writ  of  error  was  not  well  brought. — And  all  Antt,3ttOi4oS, 
THE  Court  were  of  the  fame  opinion  i  whereupon  the  writ  of  5^'* 
error  was  abated.  Cro.  jac  384^ 

Cro.  Eliz.  155.     Hob.  7a.     5.  Com.  Dig.  191.    1.  Roll.  79a. 
They  then  brought  fcveral  writs  of  error  qua  coram  voUs  reft-  a  declaration 
dent*    And  the  error  affigned  by  the  principal  was,  That  the  decia-  ^^^  «'»•  <*•- 
ration  was  ill ;  and  upon  reading  the  record,  it  appeared  in  his  de-  f«>^*n^^f**«««* 
claration,  tliat  upon  23.  Deccmbery  13.  Car.  1.  in  confideration  of  ^^,^*^J^I^ 
fach  a  fum  of  money,  the  defendant  aiTumed  and  promifed,  that  appeal's  that  ht 


he,  23.  Jofiuary^  1 3.  Car.  i.  would  pay  fuch  a  fum  of  money  to  affumed  the  13. 

plaintifF. — And  bccaufe  it  appears  by  his  own  ftiewing,  that  ^^'^^(•t^f 

this  aftion  was  brought  before  there  was  any  caufe  of  aftion,  the  fj'j,^'*"**'^* 


die  pli 


Court  held,  that  the  declaration  was  ill,  and  the  judgment  (al-  Ajite,  aya.i?^ 
though  it  was  after  verdift  for  the  plaintiff)  was  erroneous,  and  1. Roll. Ab. 791. 
therefore  reverfed.  Cro.  Ella,  315. 

TTie  writ  of  error  by  the  bail,  therefore,  is  not  examinable,  but  ^^  J"*  '^^' 
fells  of  itfelf.  ,.  iJ^\%^ 

Carth.  114.     I.  Show.  147.     i. Leon.  186.    Yelv.7o.     Jooet,  304.     i.  Com.  Dig.  105,  io6. 

Sands  againft  Trefufes,  ^^**  »'• 

A  CTION  ON  THE  CASE,  for  flopping  a  water-courfe  run-^  in  an  aaionfor 
"-  ning  to  his  mill ;  and  declares,  that  he  was  feifed  in  fee  of  a  'topping  awa. 
mill,  and  had  a  water-courfe  running  in  the  defendant's  land  to  J^j^^jj *.^* '^  * 
^e  faid  mill,  and  that  the  defendant  had  Hopped  his  water-courfe.  ^'^^^iciffAvj  to 
The  defendant  pleads  a  vitious  plea  \  whereupon  tlie  plaintiff  de-  niew  thcfwr 
murrcd.  *fiati,  or  that 

And  nowBEARE,/or  the  defendant^  moved  in  arreft  of  judg-  cient*waieror 
ment,  thut  the  declaration  was  ill,  bccaufe  he  doth  not  declare  that  mill. 
his  mill  was  an  ancient  mill,  and  that  the  water-courfe  was  an  Ante,  500. 
ancient  water-courfe,  nordoih  he  prefcribe  to  have  a  water-courfe  i.Vcn.i37.239« 
ill  the  defendant's  land.  1.  show.  7. 

But  ALL  the  Court  held  it  to  be  well  enough,  and  may  well  x.'^Leon!  247! 
maintain  his  aftion  upon  the  cafe,  being  lawfully  in  poflcflion, 
and  the  (lopping  of  the  water  is  tortious,  and  a  damage  to  his  mill;  and^he  cait*** 
^nd  althougn  he  doth  not  (hew  one  ejlate^  that  is  not  material;  and  there  cited." 
it  hath  been  divers  times  fo  ruled,  v\%.  ^3.  i?//%.  in  Sly  v.  Mordant.  3.  Term  Rep. 
But  becabfe  this  \va<;  moved  the  laft  day  of  the  Term,  day  was  7^7* 
furtlicr  given  until  the  next  Term. 

Earl  of  Oxford  cgainjl  Waterhoufe.  Casi  19. 

TERROR.   After  a  fpecial  verdift  and  argument  at  the  bar,  there  The  defendant 
-*-'  vfRs  a  dijconthiuance  CDtcred  by  the  plaintiff,  as  it  was  agreed  he  fhaU  have  cofti, 
might ;  and  it  was  moved,  that  cofts  might  be  a(reflcd  for  the  de-  *'  **»«  Pj«n«»ff  * 
fendant.— But  the  Court  doubted  whether  cofts  might  be  af-  Nuance aftr* 
fcfTcd,  becaufe  there  was  no  verdift  given  in  tlic  cafe.  fpecial  terdi'a. 

Ante,  175. — 2.  Roll.  713.  R.  6%q,  Leon.  lOj.  Hutt.  36*  Hardief,  151.  i.  Bac.  Ab.  ^^^ 
Cartb.  S;.      a.  Com.  Di$,  549. 


4 
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Tum  of  26s.  8d.  was  never  paid  to  the  faid  clerk  to  this  day«  and  Tat  M^T^t, 
that  neither  the  faid  heir  of  Sir  Geo-ge  Mcnexj  nor  the  mayor  of  *c^«*Lft^'^^'< 
London  and  coraxnonaky,  had  any  notice  of  this  will,  nor  of  the      /^ 
conditions,  nor  of  the  non-payment,  until  within  tlicfe  four  years 
iail  paft  ;  and  that  after  notice  the  mayor  and  commonalty  enterr Jy 
ftnd  Alford  re-entered,  whereupon  the  ai^tion  was  brought.     Et  i 
fuper  totanty  \^c.  judgment  Ihail  be  given  for  the  plaintiff?  was  the 
queftion. 

It  was  very  well  argued  at  the  bar/^r  tht  plaintiffs  and  by  Str^ 
jeant  Finch  for  the  dcjcndant. 

Upon  the  argument  three  main  qucftions  were  made:  FiRsT, 
Whether  this  be  a  condition  or  limitation  appointed  bv  the  will  * 
andy  admitting  it  be  a  limitation,  and  that  it  may,  after  the  iirll  li- 
mitation, be  good  to  the  heir  of  Sir  Gtorge  Aionox^  Whether  luch 
limitation  may  be  good  to  the  mayor  and  commoualty,  being  but 
a  poflibility  ? 

Secondly,  Admitting  that  they  be  limitations  and  good  limi-  A  fit«  ban  • 
tations  of  the  eftate  of  the  devifees,  this  being  broken  in  the  hrll  tuloof  entry 
year,  and  fo  de  anno  in  annum.  Whether  there  be  a  good  title  of  ^^^  •  condUioa 
entry  for  the  heir  of  Sir  George  Afonox^  and  after  to  the  mayor  and    ^'*  '"' 
commonalty,   for  not  performing  of  the  trufts  ?  and,  they  not  *•  C.  i.jonw, 
having  entered,  but  fuffering  a  fine  with  proclamations,  and  five  ^^^* 
years  to  pafs,  Whether  this  be  not  a  bar  to  their  entry  ?  cio.  Uc.^t^u 

4.  Co.  105.    2.  Inft.  518,     2.  Vem.  190.  note  (i)*    Co.  Lit«  240.     Cruife,  146.  199, 

Thirdly,  Admitting  there  hath  not  been  performance  of  ihe 
will,  but  a  breach  of  the  trufts,  Whether  the  want  of  notice  fhall 
aid  them  ?  becaufe  the  words  of  the  will  arc,  "  If  through  obli- 
•*  vion  or  other  caufe  the  trufts  be  not  performed,  then  they  Ihall  4-  C0..S2.  b. 
«  re-enter."  ^^  4o». 

The  Court  refolved,  that  the  fine  with  proclamations,  and  k\  7:9 


ReQor  de  Cheddingtons  Ctife :  and  that  the  finding  they  had  not 
notice  was  not  material,  for  there  is  not  any  appointed  to  give 
notice,  and  they  at  their  peril  ought  to  take  notice  of  breach  of 
the  eftate.  But  for  thefe  two  laft  points,  tliey  were  not  fo  una- 
nimoufly  refolved ;  but  for  the  fccond  they  all  abfolutcly  held, 
that  the  fine  with  the  proclamation,  and  the  non-claim  and  five 
years  palled,  hatli  abfolutcly  barred  them:  whereupon  judgment 
was  given  againft  the  plaintiffs. 


Eafter 


Eafter  Term,  ^ 

1 6.  Car.  I.     In  the  King  s  Bench. 

Sir  John  Brampfton,  Knt.  Chief  J u^ ice. 
Sir  William  Jones,  Knt.  1 

Sir  George  Croke,  Knt.  1>A^^' 

Sir  Robert  Berkley,  Knt.  J 

Sir  John  Banks,  Knt.  Attorney  General 
Sir  Edward  Herbert,  Knt.  Solicitor  General. 


Freeman's  Cafe,  Case  ?. 

■^REEMAN  was  brought  to  the  bar  by  habeas  corpus  out  of  the  a  pcrfon  com- 
"1     Fleet  \  and  the  return  was,   that  he  was  committed  on  the  mittcdby  the 

14th  February  1639  by  the  Lords  of  the  Privy-council,  *'  for  Privy-councU  it 
livers  caufes  and  mildemeanours,  until  they  gave  order  to  the  !"M'|f**./^*^ 
:ontrary,*'  as  appeared  by  their  warrant  there  produced.     It  was  vfar^jml  do*not 

0  returned,  that  he  was  to  be  detained  by  another  warrant  from  cxprcfsa  fufii- 

:  faid  Lords,  26th  ^r/7  1640,  wherein  is  mentioned,  that  he,  cient  crime wiih 
ing  warned  by  a  meffenger  in  December  to  appear  before  the  faid  convenient  ccr- 
>rds,  rcfufed  to  come  before  them,  and  in  contempt  made  a  rep-  p'!l^^* 
!j,  and  cauled  thereby  a  great  tumult  m  the  town  ;  which  being  Ante,  2  33. 507^ 
Dvcd  before  the  faid  Lords,  by  the  oath  of  two  perfons  therein  551. 558. 
med,  they  thereupon,  the  14th  February  1639,  committed  him  :  ,.bi.  Rep.  576. 
d  now  by  this  warrant  appointed  the  Warden  of  tiic  Fleet  to  re-  Ld.Raym.'no?' 
n  him,  until  they  gave  further  order,  &c.  i.Bac.  Ab.  381. 

BAGSHAW,/<?r  the  prifoner^  hereupon  moved,  that  he  might  be  jL/igj",  ^%s! 
'charged,  or  at  leaft  bailed. 

As  to  the  firft  return,  the  Court  held,  if  there  had  not  been  a 
:ond  commitment  returned,  he  ought  to  have  been  bailed  ;  but 
r  the  fecond,  they  gave  time  until  Saturday  for  the  king's  counfcl 
maintain  the  return,  and  to  fhew  caufe  why  he  Ihould  not  be 
ilcd :  and  the  king's  counfel  faid,  they  would  proceed  againft 
m  by  indiftment  or  information  ;  and  that  there  were  divers 
ecedents  where  fuch  informations  have  been  brought  in  this 
urt  for  mifdemeanours. 

A  nonymous .  Ca  «  e  «. 

VNE  J.  S,  upon  an  habeas  corpus,  was  brought  to  the  bar,  and  it-  a  perfon  com- 
^  turned,  that  he  was  committed  by  order  of  the  exchequer,  mhted  i*  <af.f«- 
Car.  I .  for  not  paying  of  a  fine  of  fifty  pounds  by  the  ecclefiallical  "'"*  ^y^^  court 
mmiflioners  impofed  upon  him. — And  although  itwerc  not  flic wn  C''n"ot^*'»»'«^ 
lierefore  the  faid  fine  was  impoied,  yet  bccaule  that  commitment  Ante,  133. 16S. 
as  by  a  judicial  court,  this  Court  would  neither  bail  nordifcharge  507. 

in.  1.  Inft.  55. 

mgh.137.  ?alin.558.   3.Com.Dig.456.  a.Hawk.P.C.i7o.X73.  a.TermRep.  190.  4.  'lerroRep.azo. 

Norton  againft  Acklane.  q^„  ^ 

Hilary  Term,   15.  Car^  i.     Roll  549. 
COVENANT  upon  an  indenture  of  demife  by  the  plaintifFto  Covenactriwhy 
-*  the  defendant  of  an  houfe  for  years ;  wherein  the  leflce  cove-  J^J^Sfee^^"^ 
tnts  for  him  and  his  aifigns  to  repair  the  houfe  from  time  to  time,  b!«98^^^^- 

1  after  an  aflignment  of  the  term,  and  after  acceptance  of  rent  from  the  affignee.  Ajwr-^xVW.^-'^  . 
Roll.  Ab.  51a.  3. Co.  24*  t.Sauiid.»4o.  3.^>S33.  1.  Sid.40».  2.Venc.  «.*^V  ^'**^' 
3*    DoogK  461.  *aXW^ 
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KotToif      and  to  leave  it  at  the  cud  of  the  tenh.fuiGciently  repaired:  and  for 

.ig.iinji       ^Qj  rcpaitlng  afligns  the  breach. 

The  defendant  pleaded,  that  lie  afligned  (by  indentiire  Ihewn  ia 
court)  all  his  eftate  and  intcrcft  in  the  term  to  John  St.  fuch  a  day 
and  year,  who  entered  and  paid  his  rent  at  fuch  a  Fcaft  after  to  the 
plaintiff  the  leflbr,  who  accepted  thereof;  and  that  there  was  noe 
any  default  of  reparations  before  the  alignment.  Upon  thisph 
the  plaintiff  demurs. 

Broom,  f$r  the  plaintiff]  (hewed,  that  the  a£lion  well  lies  agunft 

thelcffee,  notwithftandinj^  this  acfceptance  of  the  a/fignee  to  be  in 

tenant,  or  againft  the  aflignee  at  his  election  ;  dnd  hefaid,  that  it 

ia)  Cro.  Jac.    was  adjudged  fo  in  this  court  in  Brett  v.  Cumberland  {a) ^  the  rccoid 

!»'•  whereof  is  entered  in  Hilary  Term^  14.  Jac.  i.  jRo// 1486. 

BTrairrtv.  *         -And  Brampston  and  Myself  were  of  the  fame  opinioB 

Godfcjil,  (Jones  and  Berkley  being  then  abfent).     And  becaufe  we  con- 

Cro.  Jac.  309.    ceived  the  cafe  to  be  clear,  and  fo  adjudged  in  the  cafe  laft  cited,  m 

1  Com.  Dig.     g3yg  j-ui^^  ^h^^  judgment  fhould  be  given  for  the  plaintiff,  unlt&, 

*  ^*  &c.  And  Jones  and  Berkley,  being  informed  thereof  at  5^j«Mtt- 

Inn^  agreed,  that  the  aflion  well  lay. 

CAS14.  Anonymous. 

Hilary  Term,  1 5 .  Car,  I .  R§U  1 656. 
Siu.  Whit  pro-    A  WRIT  OF  DISTRINGAS,  «  villatas  circumadjaeentes  foflr 
ceTsflialliflue     n.  de  Dor  ling,   ad  levandum  fepes  etfojfatas^  tic.  froftratat  fn  &- 
iJf^rned"t<f  t^"  ^^7^^  ^^'^^^  /^wo/^5,   et  ad  adquirendunij  (fc.%  which  inaoifitXMI 
»oa«nttr.  being  returned,  and  the  malefafiors  unknown)  they  found  damage% 

riirante,i8o.  by  virtue  of  the  ilatute  of  ft^ejlm.7.*  c.  46.  And  hereupon  the 
440.  and  the  king's  attorney  prayed  a  di/iringas  againft  the  inhabitants.— And 
«aret  there  cited  ^yrhcther  he  ftiould  have  it  without  2l  fcire  facias  fucd  to  anfwcr, 
a.  Com.  Dig.  and  what  procefs  he  (hould  have,  was  much  doubted ;  wherefore 
*^''  the  Court  would  advife  thereof. 

Caie  5.  Reymond  againft  Burbcdg. 

Trinity  Term,  15.  Car,  1.  Roll  1656. 
In  debt  ajainrt  TJ^RROR  upon  a  judgment  in  the  common  picas  in  debt  upon  all 
an  attorney  ^jf  XIj  obligation,  conditioned  for  performance  of  an  award.  Upon 
^^w*«"^^"'T  ^^"^^^^^^  (becaufe  it  was  conceived  the  arbitrament  was  void),  judf- 
\apUt  Ver"'  n^cnt  was  given  for  the  defendant,  quod  querens  nihil  capiat  per  brevt* 
BRivE  inftead  GoDBOLD,  /or  the  plaintiffs  now  affigned.  That  it  was  error,for 
Aau' be'amcnd-  ^^^  aftion  was  there  brought  by  an  attorney  by  a  bill  of  priviJege^ 
^^  '  and  not  by  original  writ;  fo  the  judgment  ought  to  have  bee& 

Ante,  5 74.         nihil  capiat  per  billamy  and  not  nihil  capiat  per  breve. 
i.Roll.Ab.ao6.      And  ij  WAS  HELD  a  manifeft  error,  unlefs  it  were  the  miftake 
4«6-  of  the  clerk  and  amendable;  but  the  Court  doubted  thereoff 

Hob,  327.  becaufe  it  was  in  the  judgment,  which  is  by  the  Court,  and  is  not 
Cre?ja*c*633.  ^^  ^  accounted  the  entry  of  the  clerk  only.  An  error  of  a  judf 
I.  Vent.  13a.*  ment  in  trcfpafs  againft  a  bilhop  for  omittmg  ideo  capiatur  pr9fif 
Cowp.  407.  was  refolved  (a)  to  lie  well  enough  without  it,  for  a  capias  bedi 
npt  againft  him.    But  for  this  point  the  Court  would  advife. 

(a)  D>«i,  315. 

Joba 
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John  Bifliop  of  Salilbury  againft  Hunt  and  Others*  Casi  6. 

Trinity  Term,  15.  Car,  1.     Roll  543. 
npRESPASS  for  carrying  away  two  loads  of  wheat,  being  {ct  Trtfp/tfs  for cgr- 
"■-    out  for  tithe,  fevered  from  the  nine  parts  at  Staplchaniy  in  7»"5  "^^ay 
the  parilh  of  Damorham.     The  defendant  pleads,  that  queen  Eliza-  '^ll]\^  ^^l^  * 
ieih  was  feifed  in  fee  of  the  redlory  appropriate  of  Damorham^  and  fromihcCrown. 
being  fo  feifed  by  her  patents,  dated  20th  June  in  the  twenty- fecond  Ripikaiitm,  a 
year  of  her  reign,  granted  and  demifed  the  tithe  of  corn  and  hay  '*'»»  S'^nt. 
growing  in  Damorham  and  Staplcham  to  Anthony  J^Jhley  for  his  Hfe,  nadno^wLTtf 
rcnjainder  to  Robert  AJhley  for  his  life  ;  that  Anthony  AJhley  was  "^  l^^T^^t  * 
feifed  for  life  and  died,  and  afterwards  Robert  Ajhlcy  lurviving  was  traverfethtfob. 
feifed;  and  that  the  defendants,  by  his  command  and  as  his  fer-  '^fquen*  parent ; 
vants,  took  the  faid  loads  of  wh«at,  &c.     'J  he  plaintiff  replies,  ^f^y»^^'^"''3r 
That  before  the  grant  to  Anthony  AJhley  and  Robert  AJhley,  queen  r.lenert'ftie 
JElmabeth,  in  the  fifteenth  year  of  her  reign,  by  her  letters  patents,  after  the  ftift 
granted  the  faid  tithes  to  Thomas  Stockman  for  twenty-one  years ;  and  before  the 
and  that  in  the  feventeenth  year  of  her  reign,  by  her  letters  patents  ^"*'"'*  S'^'^t. 
reciting  the  faid  Icafe,  fhe  granted  the  rcverfion  of  the  faid  tithes  to  '^"'^'  2*4- 
the  bilnop  of  Salijbury  and  his  fucceflbrs,  and  entitles  himfelfas  '^'elv.  151. 
fucceffor,  and  that  the  tithes  were  fevered,  &c.  and  the  defen-  ^***  J^^-  *99- 
dants  had  taken  them,  &c.    Upoji  this  replication  the  defendants  ^^'j. 
demurred  generally.  Cro.' UiV/jo. 

Maynard,  for  the  defendants,  fliewed  the  caufe  to  be,  For  that  ^s^* 
the  defendants  entitle  themfelves  by  grant  from  queen  Elizabeth^  in  ^JF°*  *5- 
the  twenty-fecond  year  of  her  reign,  and  the  plaintiff  claiming  by        "'*  '^** 

Jaecn  Elizabeth  doth  neither  confefs  and  avoid,  nor  traverfc,  &c. 
Lnd  being  argued  at  the  bar, 

Berkley  and  Myself  held,  that  the  plaintiff  needs  not  to  con- 
fcis  and  avoids  nor  traverfe,  when  he  claims  by  a  former  grant  from 
the  faid  queen,  viz.  amw  17.  regniful^  which  precedes  the  title  al- 
Icdged  by  the  defendants :  and  if  it  be  not  a  good  grant,  the  defen- 
dants, who  claim  by  a  latter  grant,  ought  td  have  traverfed  the 
precedent  grant  to  the  plaintiff,  which  is  prefumed  to  be  good  until 
the  contrary  be  fhcwn  ;  and  the  plaintiff  needs  not  to  anfwer  to 
s^  puifnc  grant,  alledged  to  be  after  his  grant  :  and  cited  the  cafe 
6,  Co.  24.  HeliersCafe^  and  i.Edw.b.  Br.  "  ConfeJJlet  Avoid.'' 66, 
JDyer^  366.    10.  Edw,  4.  6. 

But  Brampston  and  Jones  doubted,  Becaufe  the  queen  might 
|>eradventure  have  a  later  title  and  make  a  good  grant. 

This  being  argued  in  Hilary  Term^  was  adjourned  until  this 
Term:  and  now  Brampston  faid,  that  he  had  confidercd  of  the 
fcooks  cited,  and  agreed  that  the  plaintiff  claiming  by  a  former 
grant  needs  not  to  make  either  a  confcffion  and  avoidance,  nor 
traverfe.  Whereupon  rule  was  given  (Jones  abfentc)^  that  judg- 
ment Ihould  be  entered  for  the  plaintiff,  unlefs,  &c. 

Plowden  againjl  Oldford.  Caii  7. 

Michaelmas  Term,  i^.  Car,  l.     Roll  96. 

ERROR  of  a  judgment  in  the  common  pleas.     The  cafe  upon  If  «  pa«ron 
the  record  was.  That  parfon,  patron,  and  ordinary,  before  the  "j^^^  ■  /m/#j/ 
13.  Eliz.  c.  la  made  a  leafe  for  ninety-nine  years,  there  being  a  l^^an^^iw. 

liirdl  cOflfinrti  a  knft  modi  by  tkt  farj^tm^  and,  on  Che  Heath  of  the  incumbent,  a  preftmee  of  rh« 
jjriMM  of  tht  next  avoklMico  enteri,  and  avoids  the  leafe  by  the  pirfipn*  and  dies,  and  then  the  9«.^ttve. 
frafents  anew  incombent,  fuch  prefcntee  fhall  hold  the  benefice  difJiarged  oi  the  leafe  b^    vx»  if^Vscc^ 
MUwosh  it  were  confirmed  b;  the  patron  who  prclented  him. 

eRO.  CAR.  P  p  ^\^V^^- 
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Plowdek     grant  of  the  next  avoidance  before  this  Icafc.     Afterwards  ft« 
aimtji        parfon  who  made  this  leafe  died.     The  grantee  of  the  next  avoid- 

Oldfoe  o.     ^j^^^  prefcnts  another,  who,  being  admitted,  inilituted,  and  inducted, , 
S.c.jonei,4<;4.  entered  and  avoided  this  leafe  during;  his  time,  and  afterward  diei 
I. Roll.  Ab  480.  The  patron,  who  joined  in  this  leale  for  years,  prefenis  a  new  in- 
7.  Co.  8.  cumbcnt,  who  was  admitted,  inftituted,  and  induded. 

Hob.  7. 11*5.  The  qucftion  was,  Whether  he  Ihall  hold  it  difcbarged  of  this 
Co  Lit.  46.  a.  leafe  for  years,  as  his  predecelTor  did  7 

Modll^'.AU.  ^^^  ADjrDGED  that  hc  ftiould  ;  for  the  leafe  is  totally  avoided 
3.Bac  Ab.  387.  by  the  entrance  of  the  fecond  incumbent,  and  not  for  his  time 
only.  Jones  and  Berkley  wereof  this  opinion  (forBRAMrsTOV 
and  Myself  were  in  chancery);  and  their  reafon  was,  Beao& 
the  parfon  hath  the  entire  fee,  as  a  parfon  may  have  of  a  refiwj 
prefcntative  :  and  when  he  is  in,  and  hath  evided  the  leliee,  its 
an  abfoliite  cviftion  of  the  entire  term,  without  expectation  of r> 
viver;  and  it  is  not  only  an  eviction  for  bimfelf,  but  forallhii 
fucccffors.  Wherefore  they  gave  rule,  that  judgment  (hould  bcaf- 
iirmcd.  And  this  being  reported  to  Brampston,  Chief  Jyftktti 
this  bench,  to  Littleton,  Chirf  Ju/Ha  of  the  common  pleas,  to 
Damport,  Chief  Bnron,  and  to  Myself,  we  allagreed  to  that  judg- 
ment.— Andaftcrward  the  cafe  being  moved  againby  GoDB0LD,5*r- 
y^flff/,  to  have  day  till  next  Term  to  (peak  in2rreftofjudgment,TH£ 
Court  would  notgiveanyfurtherdayibutthejudgmentwasaffiniwL 

Caii  S.  Torle's  Cafe. 

?erfoni  com-  'TORLE  and  four  others  of  the  parifh  of  St,  Bartholomew  wtit 
mittcd  by  ihe  1  brought  to  the  bar  by  habeas  corpora :  and  by  the  return  it  q>- 
bighcomrrnflTion  p^j^rgj^  'I'hat  they  were  committed  to  a  meffenger  for  contempt  to 
obcyinrt'^eir"  ^^^^  ecclcfiaftical  commiffioners  (a)  for  not  performing  of  their  or- 
ordtri  hJiiit.1  by  dcr,  in  paying  the  parifli-clerk  his  wages,  rated  by  their  order  at 
thcking'5h..nch.  fourpcncc  the  quarter  for  every  houfe  in  Great  St.  Barthe/omrj:*s, 
Ante,  114.220.  ^vhich  they  rcfufed  to  pay  but  according  to  their  cuftom,  as  thcj 
4.  Inft.  327,  ?.  ^.^re  rated  by  their  churchwardens  and  veftry. 

Dr  Merrick  and  Dr.  Ecleston  now  moved, that  theyfliouH 
be  remanded ;  for  they  faid,  this  order  was  grounded  upon  the  king's 
letters  patents,  wherein  it  is  provided,  that  the  clerks  (hould  gather 
and  receive  their  wages  as  mould  be  ordered  by  the  higli  commif- 
lioncrs,  and  pretended  that  for  any  contempt  they  might  fine  aod 
imprifon. 

But  upon  this  return  they  were  bailed  until  the  firft  TucfJoj  next 
Term. 

(a)  Set  f.  Elii.  c.  1.  and  5.  vol.  accountof  the  powers  and  authoritta  of  At 
Hume*t  Hifh  Eng.  266.  to  379,   for  an     court  of  high  c*romiflion« 

Case  9.  •     John  Parkcr's  Cafe. 

An  iXiommunU  JOHN  PARKER  was  brought  to  the  bar  by  habeas  eorpus ;  ani 
tmtocapicmJoh  J  l\^^.  caufc  of  his  commitment  appeared  to  be,  by  virtue  of  i 
void  by  5j'^^^'»-  vvrit  Jc  cxcommuniciUo  capiendo^  grounded  upon  the  chancellorof 
be  returned  mio  J^orivich^  certificate  into  :hc  chancery.  It  was  pleaded,  that  this 
the  king's  bench  exconununicoto  capiendo  was  void,  and  that  the  party  was  not  lawfiiUy 
and  delivered  of  iuipnfoncd,  bccaufe  by  the  5.  Eliz.  c.  23.  the  writ  ought  to  ba« 
record  to  the  ^^^^.y^  brought  in to  the  king's  b.Mich,  and  to  have  been  inrolkd  thcrCi 
^*^'^*  and  delivered  in  convenient  time  to  the  IherifF. — And  all  thI 

Cio.  jac.  567.   t^ouRT  relolvcd,  hc  was  not  duly  imprifoned ;  and  therefore  be  wai 

Str;»nge,  1189.     ,.-.  ,  .  '  J         z  * 

t.PecreWiil.53.  difcl^arged. 
I.  Silk.  153.       Trcmain,  44.4. 

The 
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The  King  aga'mft  Sir  John  Dryden  and  Others.  ^*'*  '°- 

Ante,  Page  574. 
'TPHIS  Cafe  was  now  in  the  end  of  this  Term  moved  again,  tlrat  in  1  writ  of  right 
^    tlie  writ  of  right  of  advowfon  fliould  abate  by  the  death  of  one  °^  «/*^owfon 
of  the  tenants,  although  it  be  admitted  that  they  were  jointenants.  ^IJjfo'j.^]^*^". 
—Now  becaufe  neither  Master.  Attorney  or  any  other  had  ar-  tenants,  the  " 

5[ucd  for  the  king  all  this  Term,  all  the  Court  retained  their  writ  niaiubate 
brmer  opinion,  that  the  writ  Ihould  abate,  and  that  judgment  '»f  one  of  them 
Ihould  be  entered  accordingly.  ^"r  ^^"'^  ^''" 

Sec  ante,  574.    Port.  585. 

Thomas  Benfted's  Cafe.  casi  u. 

T^HOMAS  BENSTED,  diejovispoft  claujjun  Termini,  was  in- To  attack  a 
•*•    difted  and  arraigned  before  fpecial  commifEoners  of  oyer  et  ter-  P"vy  counfcllor 
miner,  in  Southwark,  wherein  all  the  Justices  and  Barons  ^n J  ^^^,^n°^*** 
vcrc  in  commiilion  and  prefent ;  at  which  time,  upon  conference  manntr*  with 
with  all  the  Juilices,  it  was  refolved,  intent  tochangt 

First,  That  going  to  Lambeth-houfe  in  warlike  manner  to  fur-  ^^c  m«furcs  of 

Srize  the  archbiihop,  who  was  a  privy-counfellor  (it  being  with  ^^^oH^-rllaV-* 
rums  and  a  multitude,  as  the  inai6tment  was,  to  the  number  of  sok. 
three  hundred  perfons),  was  treafon  {a).  i.Hawk.ch.iT. 

£15.    Fofter,i09.  an.     i.  Hale,  141.     Dougl.  210. ;     Rex  «.  Lord  George  GDrdon,  Dougl.  590. 

Secondly,  That  the  iitting,  and  enquiry,  and  trial  of  the  pri-  a  traitor  may 
foners,  all  upon  one  day,  by  virtue  of  the  commiffion  of  oyer  and  *>«  »«*^'Q«<<i  ««■- 
terminer,    without  any  commiffion  of  gaol-delivery,  was   good  [^(2*  under  a 
enough,  notwithftanding  the  Year-Book  of  2.  Hen.  S.  pL  159.  fpcciai  commif. 
which  was  held  to  be  no  law.  fion  of  oyennd 

tfrmi'Ter  on  the 

fame  day*     Ante,  448.-2.  Inft.  56S.  590.     Keilw.  159.    Sum.  109.     Kely.  77.    LJ.  Ray.  67. 

Thirdly,  It  was  refolved  by  ten  of  the  faid  Jufticcsyj77^7//w,  Breaking  prifoa 
that  the  breaking  of  a  prifon  wherein  traitors  are  in  durance,  and  ^y  ^'^''<^'»  '"^f'- 
caufing  them  to  efcape,is  treafon,  although  the  parties  did  not  know  |,^'h^[^^** 
that  there  were  any  traitors  there,  upon  the  cafe  in  the  Year-  s*1\"*^' 
Book  i.  Hen.  6.  pi.  s-  b. ;  and  fo  to  break  a  prifon  whereby  felons  ^l  iJ\!^Vo.^^' 
c£cape  is  felony,  without  knowing  (*)  tliem  to  be  imprifoned  for  stamf.  p.c  31. 

fuch  offence.  Fofter,  344. 

I.  Hale,  269.    1. Hawk.  P.  C. 2 10.    3.  Peere  Wms.  4691  4;o* 

(«)  This  point  is  not  mentioned  in  the  Laud  in  his  palace  at  Lambeth  by  above 

report  ot'the  cafe  by  Sir  William  Jones,  455.  five  hundred  perfons,  with  open  profeflloa 

The  caufe  and  circumftances  of  this  cu-  and  proteAation  that   they  would  tear  the 

mult  are  ftated  to  have  been,  that  on  the  5th  archbiOiep  to  pieces.     On  the  Thurfday 

of  May  1 640  the  king  fuddenly  diflblved  the  following  the  fpecial  commiflion  was  open- 

parliament,  and  fuflfered  the  convocation  (till  ed  and  proceeded  on.     Mtmfttd,  a  ringleader 

10  fit,  10  the  general  dilTatisfadioo  of  the  ia  the  tumult,  was  mruiffed,  and  within  a 

MCion.    The  blame  and  odium  of  both  very  ftw  days  afterwards  executed.  Fofter, 

thde  unpopular  meafures  were  laid  upon  an.  6.  Hume,  290.     3.  Rufhw.  p.  1167. 

Lmtid,  the  archbifliop  of  Canterbury.     On  Whitlock,  p.  33.     Dugdale,62.     And  fe« 

Saturday  •9th   May    1640    a  paper  was  Mr.  Juftice  FoAer*s  Obfervations  on  thia 

'  up  at  the  Exchange,  exhorting  the  Cafe,  i.   Difc.    p.  209.    to   21s.    ar.d 


appitmicet  to  rife  and  fack  tiie  archbiibopH  3.  Difc  445. 

koofe  00  tiie  Monday  foUowing  j    and         (0  Std  vid$  s*  Hawk.  P.  C.  ch.  i8. 

•CGordiAgly  on    th«  night  of  that  very  f.  17. 

4qr  an  attack  was  made  upoa  archbiihop 


P  p  2  Trinitj' 


5'+  IVinity  Term, 

1 6.  Car.  I.     In  the  King's  Bench. 

Sir  John  Brao^pfton,  Knt.  Chief  Jujlice. 

Sir  VVi 
Sir  Georj 
Sir  Robert 

Sir  John  Banks,  Knt.  Attorney  GeneraL 

SoLcitor  General. 


olm  iSrao^plton,  A«/.  ^viej  jujr.Q 
Villiam  Jones,  Knt.      1 
Jeorgc  Croke,  Knt.        >  Jujlices. 
Lobert  Berkley,  Knt.    J 


Caic  1.  Memorandum. 

TweivcS^tjwntt  "l  N  the  Vacation  betwixt  Eafier  and  rWiw/jr  7V>-i»j,  by  the  nomi- 
ftftiicd.  I    nation  of  Sis.  John  Finch,  Knight^  Lord  Keeper  of  the  Great 

-*    Seal,  and  Sir  Edward  Littleton,  Cifr/^y^Vf  of  the  Com- 
mon Picas,  thcfe  twelve  were  appointed  to  be  Serjeants: 
Of  the  Inner  Temple,  Of  the  Middle  Temfle, 

John  Stone ^  JVilliam  Littleton  (fccond  brother 

Johfi  IFbiizvul't  of  the  f.iid  Sir  Edward  UttUtniU 

Henry  Rolls \  Bryeru;oodf 

Robert  Hidc\ 

Of  Likcoln's-Inns  Of  GrayVInk, 

Ruh,  Taylor^  Petrr  Phc.ani^ 

Ed,  Atkins^  and  FrQn.  Bacom^  uid 

■    '^ohn  Green  \  SamffoH   Evers,    (the   King'j 

Attorney  in  the  inarciies<»f 
/faks^  and  now  made  one  of 
the  King's  Serjeants) ; 
all  of  them  then  benchers,  and  having  been readersof  their  refpcftirc 
houfts,  wlio  had  writs  delivered  them,  bearing  te/fe  21  ft  ifetfy,  re- 
turnable m  chancery  Octabis  Trinitutis^  which  was  die  Lun4e:  and 
they  appeared  in  chancery  die  Jovis^  being  tlie  quarto  diefofiiVA 
were  fworn,  and  gave  rings,  &c. 

Caie  a.                                         Lcyton's  Cafe. 
Anindiamcnt   Tl  ICHARD  LE YTON  wasindifted,   For  that  he  at  S.  in  the 
U.x  t  nujuhct  to  *^  coxxwty  oi  AjiddlcfiXy  had  erefted  a  barn  upon  parcel  of  the 
the  highway  18   i/,Qrj^viay  leading  from ,  and  concluding:  ad  fnave  ct  commnti 

hacj,  if  It  omit  £5  J  •         /•  ,•  ;  j:  j       --         - 

the  words  VI  ct  nocumcntum  omnium  li-^eorum  ac  /ubditorum  aonum  regis  per  viam  fr€* 

armis.  di^ioffi  euutium  tranfeuntium  eqwtantium^  t^c, 

I  Vent.  ic8.  ^^^  Grimston  moved  (the  words  contra  ^<7rrm being  omitted), 

».  Lev.  221.  *  that  the  indiftment  might  be  quafhed. 

Cro.  jac.  527.  Berkley  and  Myself,  being  only  in  court, agreed,  tbatfbrdiit 

6.  Mod.  128.  ^^yfg  ^i^g  indiament  was  ill :  and  /  held,  that  it  ourht  by  the  h# 

Yelv.  66.  ,  ^    J  '  •  ^ 

Sir..  834.         to  be  quafhed. 
Salk.  381.      2.  Hawk.  P.  C.  345. 

The  Court  will  But  BERKLEY  would  not  agree  thereto,  bccaufc  the  ufual  courfe 
noiquar.^a  had  is  not  to  quafh  an  indiflmcnt  fornuiance  in  an  highway  without 
ii.diamcnt  for  a  certificate  that  the  nufancc  was  removed  and  tvoided:  andil* 
^'hclfh^a  ctriu  ^1^0  "i?^"^  ^^^^^'^  ^^'^^^  ^  certificate  by  many  of  the  inhabitants  within 
fiMte  that  the  '  the  faid  vill  and  places  adjoining,  that  the  bdtn  WUS' tiot  crefttif 

nuf^ince  is  rcinove^l,  I.  Vtnt.  370.  S\\k,  371.  3^*0.  460.  Andrews,  uo.  3.  Com.  Dig.  jo% 
2.  Hawk.  l».C.  367.    Saycr,  15S.  161.    Stra.  602.     Burr.  1127.2116.  1.  Waf. 335.  i.Tcr.Rtp.3i& 
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tipon  the  highway,  nor  the  higliway  ftraitencd  thereby,  yet  he  Lf.ttom'* 
would  not  afleiit  to  have  the  iiidiftnicnt  qualhed.  But /con-  *-*^**' 
ccivcd,  bccaufe  the  certificate  was,  that  there  never  was  any  fuch 
nufance  ereded,  and  the  indiftment  being  agreed  to  be  vicious,  it 
ought  to  be  quaibcd  for  the  faid  error,  when  it  is  apparent,  &c.  ; 
for  to  travcrfe  and  try  it  is  a  cliarge  and  to  no  purpole,  becaufe  tlie 
party  in  an  aftion  upon  the  cafe  cannot  recover  liis  damages  and 
cofts  for  faintly  and  malicioufly  indicting  him,  although  he  be  ac- 
quitted i  efpecially  here  when  the  indidtment  is  totally  vicious. 

Abdy's  Cafe.  c^»  3. 

JOHN  ABDY,  an  alderman  of  London,  having  an  houfc  at ,  ^"  ^i^i^rman  of 
in  the  county  of  Ejpx,  where  it  was  pretended,  that  contiablcs  J;°^|ea^"ntT 
ihould  be  clcftcd  out  of  the  inhabitants  in  every  houfc,  by  prefcnt-  the  ©mcc  of 
mcnt  every  year  in  the  lect  of  Sir  JVilliam  Hicks,  lord  of  the  faid  conjiahu. 
manor  and  Icet;  the  faid  Jldcrman  ^bdy,   by  the  name  of  John  Ame,  i%t^. 
Abdy,  Efquhey  was  nominated  in  a  leet  holden  fuch  a  day  to  be  s.c.  Jones,46z. 


alderman.  z.Bi.Rcp.'i  126. 

This  being  fuggcftcd,  it  was*  moved  to  have  a  writ  out  of  this  ^'  ^o*"*  l>»K- 
court,  direfted  to  the  lord  of  the  faid  manor  or  his  ftcward,  to  dif-  ^^^^^  ^       ^ 
charge  him,  liccaufe  he  being  an  alderman  of  London^  ought  to  be  ^^  Hawk.  i(*o. 
there  refident  the  greateft  part  of  the  year ;  and  if  abfent,  is  finable,    i .  Term  Rep, ' 

And  ALL  THE  Court  held,  that  he  ought  to  be  difcharged  by  ^^  ^^^  ,^g 
his  privilege ;  as  aitornies  attending  in  courts  are  difcharged  of  b.r.^^  ^' 
fuch  offices  of  conllables  and  other  offices  in  the  parifh.  And  al- 
though it  was  faid,  he  might  execute  it  by  deputy,  and  his  pcrfonal 
attendance  is  not  requifitc  by  the  cuftom  of  the  faid  manor;  yet 
n9n  allocatur.  Whereupon  it  was  awarded,  that  a  writ  Ihould  be 
direfted  to  the  lord  of  die  faid  manor  to  difcharge  him. 

Sir  John  Dryden,  Margaret  Gybbs,  and  Will.  Kingfmill,      CAf£4. 
Plaintiffs,    ii^ainjt  Thomas  Yates   and  the   Bilhop  of 
Peterborough. 

Michaetmas  1  erm^  lo.  Car.  i.  Roll  1433.     Ante^   Page  583. 

/:\UARE  IMPEDIT  to  prefcnt  to  the  church   of  ATiddleton- Uiju^rtimpedit^ 
^"^^^Chcney:    wherein   the  faid   plaintiffs  count.   That  /f^////^jw  >«  t»'« <i'^f«'<*'»nt 
PFilks  was  fcifed  in  fee  of  the  advowfon  of  the  faid   church  as  in  ^'"^  *  ^^^^ '" 
grofs,  and  the  church  being  void,  prcfented  thereunto  one  Edivard  \\y^^*^\^^^^ 
BroGme,  who  was   admitted  and    inftituted  in   the  time  of  queen  prcfented  j4. 
Elizabeth,  and  being  fo   fcifed  died,   which  defccndcd   to  il!^^<7/ andutduce  ciiie 
Pl^ilks  his  fon  and  heir  ;  and  he  being  fo  fcifed,  died  fcifed  without  '^•omihe crown, 
iffue,  which  defcended  to  jlnne,  Frnnces,  and  Marzarct^  as  to  his  e/X^^^refen- 
iifters  and  coheirs,  whereby  they  were  feifed  in  fee:  that  Franca  t«i'on  to*^.  " 
.took  to  hufband  Sir  Erufmus  Dryden^  Baronet,  who  died  fcifed  of  without  tra- 
that  part  of  the  advowfon /)/(7  indivifo  with  the  ether  two  fillers,  vtrf:np 'he prior 
vhich  defcended  to  Sir  John  Diydcn  x\\t\i  fon  (and  foconvevs  the  ^  ^''  '".**!L«i 
defccnts  to  the  other  fillers)  ;  and  that  by  the  death   of  the  faid  *='«^'»- "  J^- 
Eiward Broome^  thclaft  incumbent,  it  belongs  to  them  to  prefcnt:  5-  Ccm. Dig. 
and  the  defendants  difturbed  them.  "^ 

The  biihop  pleaded,  that  he  claims  nothing  but  as  ordinary. 

P  p  3  '^'^^ 
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Sii  joKjf         The  defendant  Vatcs  pleaded,   that  he  is  parfon  imparfinit  of 

o7ii7«r     ^'-^  prci'cntnicnt  of  the  king  ;  and  that  before  the  diid  fViUiam  H^Lki 

arain/t       ^^^^  ^^Y  thiii^:  to  do  in  the  faid  advowfon,   queen  Eiizahahvu 

Va'  Lft  and  tlic  felled  ill  fcc  ot  thc  faid  advowfon^^^r  corofne^  as  of  an  advowfon  ia 

BisMoF  of     gro!s  ;  and  after  the  d^ath  of  the  faid  incumbent  prefented  Jama 

^ll,  !^!^"     ii'A'f,  who  was  admitted,  inftitutcd,  and  induced:  tlut  afterwards 

cjuct  n  Ll:%i;hith  died,  and  the  faid  advowfon  dcfcendcd  to  Vlngjama^ 

and  from  him  to  (he  icing  which  now  i^,  who  prefented  the  defendant 

Thc  plaintiff  reph'es,  as  in  his  declaration,  that  the  church  being 

void  by  thedeatli  of  ^>^tfi>i/,thcy  prefented,  &c. ;  and  traverses, 

that  James  Ellis  was  admitted,  inflitutcd,  and  indu&ed  upon  die 

prcfcntation  of  queen  Elizabeth  ;  and  fo  joined  ifTue. 

It  was  found  by  verdid  at  the  common  pleas,  that  the  faid  7^"^^ 
ElLs  was  not  admitted,  inftituted,  and  induced  upon  theprefenta- 
tionof  queen  £//Z47^r/^,  as  the  defendant  hath  alledged  :  and  that 
the  faid  church,  the  lad  of  September  ib^'^^  vacavit  per  mortem  oi 
ff^ilL  IV— y  tlie  laft  incumbent  there,  et  vaUt  200l,  per  annum  ultra 
reprifas  ;  and  that  the  faid  church  is  full  of  Thomas  Tates  expraftw 
tathne  regis  nunc  :  ideo  confidcratum  eft  quod  querentes  reeuperent  pr^t- 
fcntationemfuam  verfus  dejendentem  ;  et  babeant  breve  to  the  biihop  of 
Peter  boroughy  quid  non  objiante  rec  la  mat  tone  of  thc^  faid  Thomas  tattSf 
ac  licet  the  faid  Thomas  Tates  was  admitted,  infiituted,  and  indudcd 
into  that  church,  that  he  Ihould  amove  the  (aid  Thomas  Tates^  it 
idoneam  perfonam  ad  prafentationem  of  the  plaintiffs  admittat  Jim  di- 
Idticne :  ct  confidcratum  ejiy  that  tlie  plaintiffs  rrcif^Yirx  verjusibt 
faid  Thomas  Tates  damna  fua  pro  valore  eccleji^e  pro  dimidio  anmfectth 
dum  fiimam  jhtut':^  which  amounted  to  lool.  etpradi^us  TboMn 
I'ates  in  mifertcordiu. 

Upon  tiiis  judgment  Tates  brings  a  writ  of  error,  andaiSgns  for 
error. 

First,  That  the  plaintiffs  in  their  replication  traverfe  thc  ad-r 
miinon,  inftitution,  and  indudlion  ofjames  Ellis  of  the  prcfcnta- 
tion of  queen  ElizcwtOy  and  hereupon  iflue  joined  and  tried, 
where  t!;ev  ought  to  have  traverfcd  the  fcifin  of  queen  Elizabftb^ 
and  not  the  admilfion,  Sec. 

The  Second  Errox,    Becaufe  judgment  was   given  for  die 
plaintitT,  where  it  ought  to  have  been  for  the  defendant. 
L.  Riym.  25-.        Tj.e  cJefcndarits  pleaded,  in  nulla  eft  erratum. 
Ar.tc,  105.1.         Anu  afi'wr  divers  arguments  at  the  bar  it  was  adjudged,  that  the 
i.^-  tr-iverfc  was  gooJ  and  wel!  taken,  and  that  the  feitin  in  the  queen 

Cv-clit  not  to  hnvc  btcn  traverfcd.     Whereupon    rule  was  given, 
ll;j:  i'jc^?:icnt  liiould  be  altrmcd.     Vide  joftca^  589. 

^^*^  5-  Thorn  aga'rrft  Shering. 

Hilary  Term,   15.  Car,  i.     Rcll  588. 

A  trjveuv  n^on  T'«RESPASS  df  .•\j:^i}  frr./i:.    The  defendant  iuftifirs  his  entry  Hf 

J  I  *vfr;c  «>  i^.d    1    j,,^  coiTiinand  ot  7.  .^.     Thc  plaintiff  replies,  and  Ihcws,  that 

An-Tw-         7'^'  ^^^^  f-iicd  in  fee  and  let  to  him  at  will,  and  traverfeth  thccom- 

y^,^**"^*        mr.r.d  oijf.  S,     The  defendant  maintains,  that  y.  5.  commanded 

i '.\  El* '465.  lim  10  enter,  and  that  he  entered  by  his  command,  and  traverfeth 

•i.  Co.  X4.  *.     the  Ic^fc  a:  will :  and  hereupon  it  being  demurred, — ^IT  was  AD- 

J.  I  u:.  ir^o.     jrnGHD  for  the  pjainiitf,  t/at  thc  command  was  traverfabic;  and 

C*i;!..  166.       ^|,3j  ji^p  defendant's  rejoinder  to  make  a  traverfe  upon  a  traverfe, 

as  this  cafe  is,  was  not  good.     Wherefore  judgment  was  given  for 

the  plaintiff — In  Ecj?.--  Trrm^  38.  Eliz.  in  Parker* s  Cafe^  adjudged 

tl\rA  the  command  is  nnvcrlable. 

MiduelflUB 


Michaelmas  Term^  ^*' 

16.  Car.  I.    In  the  Kings  Bench. 
Sir  John  Brampfton,  Knt.  Chief  Jujiice. 

Sir  William  Jones,  Knt.  1 

Sir  George  cVoke,  Knt.  >  ^ufticcs. 

Sir  Robert  Berkley,  Knt.  \ 

Sir  Jbhn  Banks,  Knt.  Attorney  General. 

Sir  Edward  Herbert,  Knt.  Solicitor  General. 


George  Meade  againft  Sir  John  Lenthall.  ^^"  '• 

L  CTION  ON  THE  CASE  for  difturbing  him  to  execute  the  An  office  to 
\     office  of  Marshal  of  the  King's  Bench,  granted  to  which atrurtu 
,      .^^r'^yPf?"'  C^^y'r'f  (^)-    Upon  not  guilty  pleaded,  trh^*j;;^^„, 
Ipccial  vcrditt  found,  tlie  lole  queltion  was.  Whether  a  patent  theadminiftra- 
his  office  granted  for  years  (which  was  the  plaintiff's  title)  be  tion  of  jufticc, 
d  or  not  ?  cannot  »>cgrant- 

t  was  argued  by  Jenkins   and  Maynard,  for  the  plaintiff \ 
by  Heath  and  RoLLE,/(?r  the  defendant.    And  after  advife-  {''"^i^V 
it  of  the  Court  until  this  Term,  it  was  agreed  nullo  contradicente^  i.RoM!Ab.'847. 
:  judgment  Ihould  be  given  for  the  defendant.  a.Roii. ai>.iS9! 

»R  AMPSTON,  Chief  Jujiice^  delivered  all  their  opinions  to  be  fo,  ^7^' 
icipally  for  the  rcafons  given  in  the  cafe  of  Sir  George  Re'ig-  ^'  Cornf^Dig. 
'5,  9.  to,  97. :  for  this  bemg  an  office  of  great  truft,  and  atten-  ^S;. 
ce  continually  in  court,  great  inconveniences  would  enfue  if  Hob.  153. 
1  offices  might  be  g ranted ybr  ^^r^zrj,  which  thereby  might  come  3'  Mod.  145. 
ufpcncc  upon  probate  of  a  will,  until  adminiftration  were  com-  ^*  *^j     g|^*' 
ted  thereof;  and  it  might  fall,  or  be  given  to  perfons  infuffi^^  ^^  y^l^  ^^^^ 
It,  of  whom  the  Court  could  not' conveniently  admit.     And  8i, 
ereas  it  was  objcfted,  that  it  may  be  granted  in  fee  or  in  tail,  &c. 
!  fo  defcend  to  an  infant,  &c.  and  therefore  for  years;   it  was 
wered,  that  in  fuch  gafc  the  Court  hath  ufed  to  put  in  another 
>erfon  for  the  time.     And  whereas  it  was  objefted,  that  offices 
hcriffs  were  granted  for  years,  until  rcfti*aincd  by  a  ftatutc  of 
Edw.  3. ;  it  was  anfwered,  that  thofe  grants  were  defaiio  \  but 
ever  was  debated,  what  inconveniency  might  enfue  by  the  grant- 
of  fuch  offices  in  that  manner  which  concern  the  jufticc  of  th? 
gdom,  and  which  require  continual  attendance, 
(4)  Sec  17.  Geo.  *.  c.  17. 

Lodge  againfi  HoUowell,  Caji  a. 

7rinity  Term^    15.  Car,  I.— /«  the  Cro-wu  Qfies. 

rPORMATION  for  the  king,  the  city  of  London,  and  the  in-  j^i^J^^'il^^^JJ"/ 
Former  ;  For  that  the  defendant,  being  a  currier,  bought  two  and^cairy  and*^* 
les  of  tanned  leather,  each  of  them  of  the  value  of  fixtcen  ihil-  tan  them,  and 
gs,  of  perfons  unknown,  and  fold  them  unwrought,  and  not  <eil  iheai  un, 
iverted  into  made  wares,  to  one  James  Afercer,  jat,  Ihocmaker  in  ^ro'»"h«  »n^ 
vdon,  contra  formam  fiatuti  \  whereupon  he  demands  the  third  l^curMhrpo-* 
t  of  the  faid  value  for  the  king,  the  tl^r4  part  fqr  tl>€  city  of  nauics  mfpofedi 
^(0/1,  and  the  third  part  for  bimielf,  by  i.  70^.  i. 

PP4  The"-"- 
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by  5.  f  ::.  c,S. 

t./-r.  i.c  ;:. 
But  tc«  i.''-^  iti- 
twtes  o.  j^*i, 
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TI:c  dcfendarit  pleaded  not  guilty  ;  and  the  jury  find  a  fpccial 
vcrcic\,  thai  tiit  cctwiioaiit  biir.g  a  citizen  and  inhabitant  o( Lctniin^ 
boiiglit  ihe  fi^iJ  two  hio*>  of  ycrioiis  uiiknovrn,  and  after  curried 
thc;ii  v.itli  cil  ^;'.d  tailo-.v-  ajid  o titer  things  nccef&ry,  and  after 
ftiavcxi  and  d)eci  them;  a:id  lb  bi^iijg  wrought,  fold  them  to  the 
jaid  7i:mts  jijtrrir^  a  ihccHMker  in  Lc*nhn :  and.  Whether  that  be 
a  buying  and  lei  line;  [wca  being  other v.-ifc,  nor  coitvcrted  into  made 
wares,  a;£i!iiltlie  tbrm  of  the  ilatute  r  they  prayed  tlic  difcretion, 
&c.-,  a:id  found  them  to  be  of  the  fame  value  as  in  the  informa- 
tion, biz. 

It  was  argued  at  the  bar  by  Rolle,  Sajeani^  and  MAYNARD,/:r 
the  pLlfitiff,  by  ?vIallet,  Scrjianl,  and  Holborn,  for  the  deferAani\ 
and  this  Term  by  all  the  Cov kt /inuilm^  becaufe  it  concerned 
a  multitude  of  curriers. 

^nd  tliey  all  rcfolved,  thar  it  was  an  offence  againft  the  ftatnte 
of  I.  JW.  i'.  c.  22.  and  the  value  forfeited  by  the  (latute;  for  this 
felhng  by  a  currier,  not  being  cut  out  and  made  into  wares,  is 
againft  the  letter  and  meaning  of  tlic  fiatutc  of  5.  &  6.  Eiiw.  6.  c.  15. 
2'f'Eliz.  c.  16.  and  i.Jac.  i.  c.22.  ail  which  were  well  weighed 
and  ccnfidered;  and  this  information  is  grounded  upon  the  fiatute 
of  I.  Jac.  1.  c.  22.  for  it  demands  the  third  part,  which  none  of  the 
other  ftatutes  gives.  And  the  ftatute  of  5.  ndw.  6.  c.  1 5.  is  per- 
petual, which  exprcfsly  forbids  ::1I  perfons  toregrate  for  the  buying 
and  felling  by  wliokfale,  and  ail  perfons  who  are  not  artificers,  to 
convert  leather  into  made  wares  :  and  this  is  a  perpetual  ftatate, 
net  repealed  by  any,  unlefs  by  the  i.  Marjj  f.  2-  which  repeals  5.  & 
6.  Eauf.  6.  c.  I  ^.  as  made  and  procured  by  the  (hoemakers  for  their 
private  gains  :  and  the  curriers  were  reftrained  by  the  faid  fiatute; 
ar.d  therefore  the  ftatute  of  Afjry  repealed  the  ftatute  of  £^W 
the  Hxth,  and  allowed  curriers  to  buy  and  fell  leather  to  artificers 
who  work  it  into  made  wares.  But  this  ftature  of  queen  Men  ivas 
rcptnltd  by  the  futute  of  i.  £Lz.  c.  8.  wh:^h  repeals  eight  feveral 
fiat^.cs  tiiCie  mcnricned  concerning  leatiicr,  and  exprcfsly  revives 
tl.c  {i:;:u;c  ot  ;.  it  6.  tJzL\  6.  c.  15.  (becaufe  by  the  repeal  thereof 
lta:.-cr  v.-a.c.arcr,  boots  and  flioes  and  other  wares  fold  at  exoef- 
ilvc  price?,  to  the  undoing  of  many)  but  only  as  to  one  claole 
therein,  z.:z.  th::t  ihccn.akers  mzy  fell  boots  and  fhocs  and  other 
v.arc*^  it  C-  ■'.-J  v.r.ic:i  ll.en  in  the  time  of  Eaivurd  the  fixtu  was 
Efi^^j^).  l]ut  now  becaule  that  part  of  the  faid  ftatute  was  re- 
pcalc:;,  it  *\-z\<s  rhatali  other  pr.rti  n:':hc  faid  liatutc  are  continued, 
and  t.j:ecir.:!y  ti.e  f:atu:e  of  27.  E/i-z.  c.  j6.  is  cxpreGly  in  the 
pv»i:.t,  t'  ?.t  currier*  by  name  fb.-ll  not  buy  and  fell  tp.nncd  leather, 
up'cis  ii  le  wrought  and  cut  out,  ::r.d  converted  into  made  wares 
r\'j\\  ufcf!.  »j:  ::erea:trr  into  m::ce  wares  :  which  fhcw  t!iat  curr)*- 
in^;  en! V  \<  not  accounted  a  cor. verting  ii.to  made  wares.  And 
Ll  K  :-v:  v:  y  circd  H  tiiti'-y  vvhr»  defer i^cs  w  ares  to  be  made  bv  cutting 
out  and  I'ew:^:;:,  ?.\\:.  converrin;:  t;:cm  into  another  fpcciei :  and  the 
ftatij:t  of  !.);::.-.  1.  c.  11.  repea'.>  the  i:2ti:tc  of  i.  Etiz.c,  8.  [a] ,  for 
it  \\?x*\i  t!;e  lan-e  words,  «  no  pcrfon  or  pcrions,  \c.  tanned  leather, 
'•  ;vr.t;.ey  wiio  convert  it  into  niiide  wares,  &c-"  And  although 
it  was  ob;e;:>ec  by  riOLaoRx,  the:  this  ftatute  was  never  'inun 
againft  currier?,  bur  that  currying  and  drtffing  hath  been  accounted 
nude  w?.rc>  by  their  trades:  it  was  aniwered,  that  thofe  ftatutci 
bcin^  ::;  force  and  not  repcwi.'d,  tlic  currier  was  bound  thereby  and 

puniihablci 
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)unifhable,  as  it  is  held  in  the  like  cafe  4.  Ed'-M.^  pi,  i.  and       Loiki*. 
ii.Hfn.4.  //.  38.    Wherefore  they  all  held,  that  a  currier  may  ^^^""^^ 
lot  fell  nor  buy  by  wholefale ;  but  peradventure  they  may  buy  '^^^^'^^'■'^ 
^nd  fell  in  any  other  manner,  not  prohibited  by  any  ftatutc,  as  to 
:oacbmakers,  joiners,  and  others,  for  the  making  of  cliairs  and 
[lools  who  ufcd  iuch  leather :   and  great  inconvenience  would 
;nfue  if  they  (hould  be  permitted  to  buy  and  fell  whole,  not  cut 
Mit,  and  made  into  fome  kind  of  wares.     Wherefore  it  was  ad- 
udged  for  tlieplaintiiF. 

Orme  againft  Pemberton.  ^^"  ^ 

'THE  PLAINTIFF  prayed  to  have  a  writ  granted  to  revoke  Pent''  OtiaeujUmkit 
•*  hertcH'%  eledion,  who  was  cbofcn  by  the  parfon  of  5/.  Cathc- '^^^^^'^^^  ^^ 
rlne^  in  Coleman-ftreet,  to  be  clerk  of  the  faid  parifli,  whereas  the  cil^i^the  ki!?*"» 

Earifhioners  at  their  veftry,  according  to  the  cuftora  of  the  parifh,  baichwjiigrint 
ad  elected  the  faid  Ormc  ;  and  that  the  Court  would  dire£t  them  a  mandamus  to 
to  admit  the  faid  Orme. — And  hereof  the  Court  would  advifc,  t*»«  archd«c<m 
and  appointed  that  precedents  fhould  be  fcarched  what  hath  been  ^^^^'^}^^* 
done  m  fuch  cafes.     In  Trinity  Term^  21.  Joe.  i.  a  prohibition  was  cro.Vc^7o 
awarded  againft  a  parfon  and  clerk  who  fued  in  the  fpiritual  court  ,.  Bi.C0m.395. 
to  be  admitted,  as  clcAcd  by  the  parfon,  and  the  other  eleded  in  Cowp.  J70. 
the  veftry.  »•  Term  Rep. 

Yates  againft  Sir  John  Dryden  and  Others.  Ca«i4. 

Micbatlmaj  Term,  lo.  Car.  i.  Roll  i^j^.^In  the  Common  Pleas » 
Ante,  Page^S^. 

ERROR  of  a  judgment  in  the  common  pleas  in  a  (fuare  impedit ;  if  the  king  * 
where  the  judgment  being  upon  verdift,  Tates  brings  a  writ  of  *»5»"8*  *  ^f»t  o£ 
^rror,  and  hanging  the  writ  of  error  the  king  brings  a  writ  of  right  "^^^^  ^^^^ 
>f  advowfon ;  and  by  motion  to  the  Court,,  the  proceedings  in  the  /^^^^/"  ^thT^ 
jerit  of  error  were  flayed  until  the  trial  in  tlie  writ  of  right ;  and  proceedings 
0vhen  the  mife  was  joined  upon  the  right,  who  had  beft  right:  and  *»»  ^^y  tiB 
tbereupon  ipccial  verdift  given.  '"^  ****** 

After  verdift  one   of  the  tenants  died.     The  qucftion  was,  in  writ  of  right 
Whether  thereby  the  writ  fhould  abate  ? — And  after  long  debating,  ^^c  fuit  ahatet 
it  was  rcfolved  and  adjudged,  that  the  writ  fhould  abate  in  all.        ^"^  ^^^}^  ^^  **• 

•'      °     '  nam  after  vcr-  ^ 

dift.    Ante,  374. 

The  Court  afterwards  proceeded  to  the  examination  of  the  errors ;  injunaioo  to 
and  upon  debate  adjudged,  that  it  was  not  erroneous,  and  gave  ^ay  pfoceedingt 
r-ulc  that  judgment  Ihould  be  affirmed,  unlefs  caufe  were  fhcwn  ^^!^^"^r' 
the  firft  Mandiiy  of  this  Term  :  and  no  caufe  being  then  fhewn,  ^fr^'ona  wrU 
rule  was  abfolutely  given,  tliat  judgment  Ihould  be  affirmed.  of  error. 

3.  Kcly.  17.     Chan.  Qa{,  44S.     Gilb.  Chan.  194.    2.  Harrifon^s  Chan.  azj. 

In  tlK  interim,  Yates  exhibited  a  bill  in  the  exchequer  chamber 
igainfl  the  defendants  in  the  writ  pf  error,  and  ferved  them ;  and^ 
upon  their  anfwer,  obtained  an  order  to  flay  that  fuit,  that  they 
fhould  not  draw  up  the  faid  judgment,  and  ferved  all  the  parties 
ajid  their  counfel  therewith  s  and  aftei*ward  ferved  xS\^  prothpno* 
taries  of  this  court  with  this  injunftibn,  that  they  fhould  not  enter 
np  the  judgn^eqt  whigh  tl^e  Court  had  commanded  to  be  entered  up. 

The 
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YATti  The  Attorney  General  hereupon  exhibited  a  plea,  v^hich  was,  ihn 

again/t       Margaret  Gybbs  held  that  advowlbn  in  coparcenary  with  the  other 

VkyvITIL    two  plaintiffs  by  knight's  fcrvicc  in  capite^  and  died  fcifed,  which 

OiHtks,      dcfceiided  to  JrlUiam  Gybbs  her  fon  and  heir,  of  full  age,  t;ir.of 

twcnty-feven  years  ;  and  fpr  want  of  his  fuing  out  livery,  it  bt. 

longed  to  the  king  to  prcfcnt ;  and  demanded  j  udgnicutyJ ««««». 

The  Court  all  held  it  to  be  no  plea,  efpecially  there  being  no 
office  produced  finding  the  fame. 

wiicnever  a  The  Attorney  and  Solicitor  General  much  inliflcd,  that  a  tillc 

clear  litk  ap-  appearing  for  the  king,  the  Court  ex  officio  ought  to  award  tor  the 
cord'for^^"  king;  and  relied  upon  21.  Edw.^.  pL  30.  12.  Hen.  7.  pL  12.  that 
kins,  Che  Comt  ^he  king  fliould  have  the  right  ot  any  coparcener,  and  N.B.^i.L 
fluiU  tx  officii,  that  where  title  appears  for  the  king  (^2),  tlic  Court  Ibail  award  a 
give  judsment  y^rjt  to  the  bifliop  for  the  king, 
io  his  f^vcHir. 

Hob.  i»7.  ^^^  ^^^  '^^^  Court  held,  that  here,  as  it  is  alledged,  thercis 

Moor,  872.  not  any  colour  of  plea,  but  it  ought  to  be  rejefted;  for  it  isbnt 
I.  Mod.  27.  b.  matter  in  faft,  efpecially  in  this  writ  of  error,  the  judgment  being 
vaugh.  64.  given  in  the  common  pleas,  and  execution  for  damages  given  in  the 
H*r  .  170.  ^^^  ^^^  increafed  here  by  the  ftatutc  of  3  Hen.  7.  c.  10.  which  is 
not  to  be  eftopped,  or  the  parties  to  be  delayed  by  fuch  bare  fur- 
niifes,  not  being  grounded  upon  any  matter  of  record. 

The  cafe  was  afterwards  argued  at  the  bar  by  Holborn,  ftr  ibi 
defendants  in  the  writ  of  error,  and  prayed  that  judgment  might  be 
affirmed;  for  there  is  no  colour  forthis  plea,  nor  any  matter  confcfled 
of  record  by  pleading  betwixt  the  parties,  that  the  king  hath  title  to 
prefent ;  for  then,  true  it  is,  the  Court  ought  to  direft  a  writ  to 
the  biftiop  for  the  king  ex  officio^  as  it  is  in  11.  Hen.  4.  by  Fitzb.'j^ 
12.  Hen,  12.  fU  .  9.  Hen.  7.  pi.  9.  19.  Hen.  7.  pL  \l.  per  Finnti 
but  when  it  doth  not  appear  upon  the  fame  record,  there  is  not  in 
fuch  cafe  any  book  which  maintains  that  a  writ  fhould  be  feat  to 
the  bifhop  for  the  king. 

\Tiq%arcmpti\h  And  whercas  it  was  here  objefted,  that  the  \Trdia  in  th«  writ  of 
if  a  jp  .  .»j  vcr  right  of  advowfon  (being  a  writ  of  the  higheil  nature}  fliouki 
dift  find  that  control  the  verdift  in  the  quare  impcdit ;  for  there  the  verdidiSi 
mitJ^V'n^the  ^^^^  ^^^  ^^'^  J'^^^^  ^^^"  ^^^^  ^°^  admitted,  inftituted,  and  indudcd 
kind's  p^"n-*  ad  ccclcjiam  pradiiiam  ad  prajentationem  di^tt  nuper  regime  Eliu- 
tation,  a  ccn-  beth/ff  mode  tt  forma  prout  the  dfefendant  hath  alledged ;  and  the  fpc- 
trary  verdidt  cial  verdift  in  the  writ  of  right  finds,  that  the  faid  James  Ellis  was 
found  in  a  writ  admitted,  inftitutcd,  and  indufted  ad ecclefiam  pntdUlam  exprafinta- 
fame^hufch****  ^'^"^  ^^^^^'  "'^P^"  ^^'-^^^^^  >'*-i^f>^^  which  being  a  more  high  aclioa 
butnoibetwccn  deftrovs  the  former  verdift  in  the  tjuare  impcdit ;  and  therefore  the 
the  fame  par-  judgment  and  execution  is  thereby  to  be  avoided,  as  Ban&Si 
ti«5,  niall  not  Attorney  General^  and  Herbert,  Solicitor  General,  aiHrmed  ;  Hoir. 
lyoid  the  vcr.  ^^^^  anfwered  thereto,  Admitting  there  had  been  two  contnrr 
ilpcTit!'*^'^'      verdifts,  yet  the  firft  verdift  in  the  quare  impcdit,  and  judgment 

thereupon,  ought  not  to  be  avoided  unlcfs  by  error  or  attaint.  And 
Cro.  jac.  134.  ^j^^j.g^5  jj  ^gg  alledged,  that  where  the  fai^  vcrdift  in  the  writ  of 
Hob  54.  right  of  advowfon  found  good  title  for  the  king,  therefore  the  Coort 

4.  Mor..  379.     ex  officio  ought  to  flay  the  awarding  of  entering  judgment  upon  the 

quufc  impcdit  yznsl  oughtto  award  a  writ  to  the  bilhop  fortheking;  be 

(4)  &»  9.  GeOf  3.  c.  li, 

anfwered, 


Michaelmas  Term,   i6.  Car.  i.    In  B.  R. '  59^ 

anfwered.  Admitting  tlierc  had  been  a  good  and  abfolute  title  found       Vath 

therein  for  the  king,  yet  being  a  collateral  record,  the  Court     c^*^*/*"^ 

(hould  have  no  regard  thereto,  but  ought  to  proceed  in  the  judg-    d/yde J^aiid 

ment  to  the  reverlal  or  affirmance  thereof  in  the  common  pleas,      OxHEti. 

that  being  their  commiffion,  and  no  other.     And  he  faid,  as  this 

cafe  now  is,  there  being  no  general  but  a  fpecial  vcrdift  found,  fo  ^^^^  S'^- 

as  non  con/tat  what  it  is  until  judgment  fliall  be  given  in  the  writ 

of  error,  that  the  faid  judgment  cannot  now  be  given,  and  there-  ^.  com.  Dig, 

fore  it  cannot  avoid  the  firft  judgment  in  the  quare  impedity  bccaufc  17^. 

the  writ  is  abated  by  the  death  of  one  of  the  parties. 

Berkley  and  Myself  were  of  this  opinion,  for  we  have  no- 
thing to  do  but  to  reverfe  or  affirm  the  judgment,  efpecially  as  this 
cafe  is,  where  judgment  is  given,  and  damages  and  coil<?  in  the 
quare  impedit  zgimii  the  defendants  there,  and  no  colour  to  flay 
execution  thereof,  and  where  damages  are  increafed  by  this  Court, 
the  faid  judgment  being  affirmed  by  the  ftatute  of  3.  lien.  7.  c.  10. 
becaufe  the  writ  of  error  was  in  delay  of  execution  ;  and  this  plea 
being  matter  of  faft  only,  and  demanding  whether  there  ought  to 
be  execution,  there  being  no  apparent  error  affigned  to  reverfe  the 
judgment,  it  cannot  be  good.  /  infiftcd  upon  Holland's  Cafe  («), 
where  it  was  agreed,  that  a  writ  of  error  is  but  a  commimon  to 
examine  errors,  and  there  much  doubted  what  things  might  be 
ailigned  for  error  j  and  tlierefore  was  of  opinion,  that  judgment 
being  entered,  and  damages  and  cofts  iigned,  it  ought  to  be  af- 
firmed. 

But  becaufe  the  Attorney  and  Solicitor  General  were  earned  to  ^«.  if  counfd 
argue  for  the  king,  the  Court  gave  them  liberty  to  argue  if  they  "^*y  '''/^i'  ^^ 
would,  the  Solicitor  upon  Monday  16.  November ^  and  the  Attorney  G^eraTfo^thc 
upon  the  Monday  following.     The  Attorney  faid,  that  he  for  the  jjjng, 
l(.ing  was  to  argue  laft,  and  that  none  fhould  argue  after  him  ;  but 
I  doubted  thereof. 

At  the  day  appointed  the  Attorney  General  argued  very  confi- 
dently, that  no  writ  ought  to  be  awarded  for  the  plaintiffs  to  the 
bi(hop  in  the  writ  of  quare  impedit;  but  that  the  Court  ex  officio 
pught  to  award  a  writ  to  the  bilhop  for  the  king:  First,  Becaufe 
the  vcrdift  in  the  right  of  advowfon  (although  it  be  a  fpecial  ver- 
did)  finds  exprefsly  contrary  to  the  verdift  in  the  quare  impedit ; 
^d  this  being  an  action  of  an  higher  nature  ought  to  be  believed  ; 
for  the  verdift  in  the  quare  impedit  finds,  that  J.  Eliis  was  not  ad  •  4.  Com.  Dig. 
xnitted  and  inftitutcd  upon  the  prefentation  of  ^een  Elizabeth  \  4^3* 
and  tlie  ycrdjft  in  the  right  of  advowfon  finds,  that  ^ueen  Elizabeth^ 

anno  \ ,  non  habens  jus  prafentandi^  prefented  the  faid  y,  Ellis^ 

who  was  admitted  and  inftituted  to  the  faid  prefcntmcnt  of  the 

queen,  which  is  exprefsly  contrary  to  the  verdift  in  the  quare  im^ 

fedity  and  deftroys  the  plaintiff's  title,  for  the  queen  had  gained 

light  againft  all  out  him  who  had  the  true  and  very  right ;  and  the 

verdift  quidadmanus  noftras^  t*fc.  is  better  than  the  other  who  hath 

no  right.     And  the  cafes  in  11.  Hen.  4.  pL  71.  and  other  Books 

before  cited,  were  vouched  again,  that  where  title  appears  for  the 

king,  the  record  being  in  this  court,  although  the  writ  is  abated 

by  death,  yet  there  is  a  fufficient  record  to  entitle  the  king,  whereof     ^^^  j^. 

theCqurt  Qvjght  to  take  notice :  and  he  put  many  cafes,  where,  by  ]'       '    ^* 

(«)  Michaelmas  TemHi  4o.&^z.£liz* 

rcafoi> 
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V^Ttt        itifor  of  oi2ri?.Ary  or  felony,  the  Co':rt  fnall  arrard  the  par-es  ts 

^-'^        be  in  -xtcutioa.     Secondly,  he  laiJ,  Although  tbe  grr:--  ran 

SByftiV*rfkd   ^^^"^^  ^"^^  ^''•-  queen  hai  minsis  Ju:  hahenii  pvofac^tjcner:^  yctfor- 

orM^as.       aj'iDJcn  as  the  r^w^tn  [TfiV'itcd,  Hic  hath  g-iineii  the  pcniaioa,  tbt 

admLtio::,  and  i*i;^.t;;!:.i:i  of  iicr  clerk,  arid  hath  7nuh:s  Jus  than  be 

wi*.  J  hath  \V)t  anv  r::i?  ;  ^ni  it  appears  net  that  six  plairitiiEi  have 

ar;y  titic :  whereloie  he  prayed,  that  a  writ  might  be  awaruec  tjc 

the  king. 

But  aftfirward?  all  tkk  CorRT.  frrhtim.  cclir^^  tiidr  opi- 
nion?, That  the  plearl^-"^j  is  merely  void,  feeing  opon  a  (tsmufe^ 
and  without  any  record  ihexn,  as  4.  i/^.  7.  ^/.  5.  Secondly, 
That  the  verdid  in  t!ie  wri:  of  right  being  but  a  fpecial  veriid^ 
it  doth  not  af  pear  ;  if  ti:e  writ  had  not  abated  by  death),  whether 
judgment  ihoujd  have  been  for  tlic  king  or  for  the  denrndanis. 

/conceived  clearly,  tudjrrtcnt  ought  to  have  been  given  for  the 
defendants;  for  the  verdict  being,  tliat  ^u£f*i  E.'hia^ib  ntjt  Mm 
jut  p^ajW.tati^i't  yet  presented  to  the  advowlbn  at  :n  Jn7  plenjun^ 
as  the  prefentarion  meiitions,  it  is  a  void  prefentnient ;  for  the 
A"*;.  9'>i  '■©•  queen  w-as  deceived  in  her  prefentment,  which  made  it  merely 
6.  C:.  29.  b.  ^.^jj  ^  ^^  j.^^  tjucLn,  who  can  do  no  wrong ;  and  the  ulurpatitKi  is 
only  in  the  incun:!x-n?,  who  proejred  himfelf  to  be  inftitufed,  and 
he  is  the  wrone-d^er,  and  again  ft  him  only  tlie  ^are  imperii  xs  al- 
ways brought;  a. id  no  polleifion,  or  rather  no  right,  is  gained  onto 
the  queers  by  fuch-  prefentments  by  ufurpadon.  But  the  other 
Julticcs  doubted  of  this  point. 

Rah.  12^.  Bi:t  they  all  refolved,  that  there  ought  to  be  a  clear  title  and 

Cro.  Jac.  ;i5.  right  appear  for  the  kinr,and  confciTed  by  the  prties  in  pleading, or 
ctl-er-.vif;  fully  apparent ;  for  if  not,  the  Court  ought  not  to  award 
a  w.-;?  f.r  .;^:v.r  for  the  king:  and  as  this  cafe  i<,  there  is  nor  any 
citar  ::t!e  appea:;s.  for  by  dearh  the  writ  of  the  right  of  advcwfoa 
£?^t  J,  2:\i  i:.c  verJicl  of  no  force  ;  and  tliat  there  is  no  fiich  con- 
tra, iety  appears  by  the  verdict ;  for  the  fccond  vcrdift,  if  it  liaj 
b^ei  in  torcc,  i-  no  concluding  record,  but  only  an  Ciidencts 
w!.:  :!i  .Tsy  wtA  be  contr= JiiEtcd. 

Ei;r  A  V.  :ij  rt  r:.!vc\i  by  them  all,  although  Lhe  rercict  had  been  la 
7:  :€<:.  ^r:i  .riti  bzt^.  ro  t::c  contrary,  \-et  br^ng  here  by  writ  of  error, 
v:  :c>*  :^  o  i:v  :o  a;lsrni  or  reverfr  the  judgment  f^vcn  in  thecom- 
Ci  n  y^i--.  i".-y  all  agreed  to  afiirm  the  judgment,  and  that  tbcit 
Wis  :.\ji  :i n y  e r :o r  t h t rr " n. 

In  :'::t  "-i^nieit  of  thr  conimon  pleas,  there  bcinga  writawanJrf 
?•-.  t!:e  y.:r.cp  to  renvtxe  :he  fi.d  }";.V-,  tl:at  writ  ought  to  be 
£. varied  ;  a. id  nt;i^-cr  i'...e\?  ncr  a:.y  ctlier,  who  hath  pretence  of 
t'T's  -.:":- r  tl.c- --.^c^.tx::.:.  cr  pendent  rhe  fame,  can  hinder  but  that 
t: : c  ;  u -1  j^r.'.t :;:  1  r*  J  c x •.  c  u t : c :  1  o  u^h t  to  p ifs. 

Ar.d  I'-T  i!;c  d^n-.^sfs  wr.ich  were  given  in  the  common  pUas, 
znl :::  ir.z,  i.\zuy^c  ^ivcn  in  thi?  cojrt  for  the  delay  of  execivioa 
^  where  'zol.  diir"^:i  ar.i  co;*:s  arc  given  for  delay  of  execuiion, 
,  J..  _  v^  by  t'lie  r.:::::e  3.  iV  *;.  -.  c-ic.  ,  they  wcFe  well  given,  and  liuc  w 
rhf  rl-l'*:!::*i  \v:.o  :,;;•.  ivci,  aitU  tiie  death  of  one  of  the  plaintift 
cl- •h  no:  2-:cr  :':ic  cafe. 

WSereuron  --.idj-iitnT  was  ai^rxcd,  and  writ  avm^ded  to  fbo 
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Lee's  Cafe.  Case  5. 

Efame  day^  being  Raturday^  Richard  Ler  and  feven  others  Pdfons  com- 
erc  brought  up  on  a  habuis  corpus  Irom  CoUhefier.     It  was  miirni  for  »»,• 
ncd,  that  they  were  committed  there  to  gaol>  being  tnabaptills,  ^^"^'"g  thcm- 
conventiclcfi,  and  abfcn-tiiig  themfelves  from  ail  parochial  \*u^*,|"^ 
;hcs,  and  baptifing  and  preaching,  being  all  mechanical  per-  m"t«i\o  ball 
vi%.  taylors,  weavers,  and  fuch  like.  And  it  being  proved  by  »ficr  th*  india- 
own  confeffions,  that  one  of  their  company,  of  the  aee  of  «»"»«  found, 
years,  utterly  difalJowed  of  the  adminiftration  of  the  lacra-  See  ibc  Toier»- 
s  by  the  miniftcrs  of  our  church,   an  indiftmcnt  thereupon  ^'^^rufliMa 
\  found  at  the  feffions  of  the  peace  holden  at  Chelnnfotd  for  c,  i«.        ^^^ 
ounty  of  Effix^   for  their  abfence  from  church  for  a  month, 
reforting  to  conventicles,   againft  tl)c  35.  Eli%.  c.  i.    they, 
;feYcrally  arraigned,  pleaded  not  guilty  modo  e-z/e^rW;  which 
5  returned,  a  trial  was  appointed  to  be  at  the  bar  upon  Tuffday 
ATcnty^fourth  of  November  following.     The  ftatutc  was  read 
em,  becaufe  they  pretended  there  was  not  any  fuch  ftatute 
againft  them,  pr  that  they  knew  of  any  fuch  ftatutc,  but  only 
ift  recufants ;   and  the   Court   advifcd  them   to  confidcr 
of,  and  timely  toprextnt  the  penalty  which  would  enfue  upon 
iflion.     In  the  mean  time  they  were  appointed  to  be  bailed, 
o  appear  at  the  faid  day  of  trial,  and  in  the  interim  to  be  of 
behaviour. 

Brice'sCaTe.  Cah^ 

[CE,  being  committed  by  the  Earl  of  Denbigh^  brought  his  a  rnerai  war- 
abeas  corpus :  and  it  being  returned,  that  he  was  committed  to  rant,  in  which 
aol  of  Oa-^^  by  the  faid  carl,  **  to  remain  there  without  bail  or  ^^  <\*^^'^^\  caufe 
inprife  until  he  were  delivered  bythe  Juftices  in  eyre,"  it  was  J|f  ^°'^™*^***' 
•cd  that  he  ftiould  be  bailed  for  twelve  days,  and  that  in  the  voM.^"' 
im  they  ftiould  amend  the  return  ;  for  the  return  being  ge-  Ante,  133.  507. 
.,  and  no  fpccial  caufc  ihewn»  it  wiis  held  to  be  abfolutcly  void  j  579- 
if  the  return  were  not  amcndfx!,  and  good  caufc  fliewn  at  the  ^^*.f*^"=> 
it  was  ordered  that  he  ftiould  be  abfolutely  difmilFed.  \^  t.'[xv\u,^d 

CamJtn^i  opinion  on  it,  11.  St.  Tr.  319.   and  2.  IlawU.  ch,  16,  f.  4.  and  ch.  15.  f.  71, 

Derby  againft  Hemming.  Caix  y. 

Hilary  Term,  \^.  Car.  \,     Roll 

ROR  of  a  judgment  in  the  common  pleas,  in  debt  upon  an  a  vcidiaonan 
)bligation  of  one  hundred  pounds,  conditioned  for  the  pay-  '^^^^  mi' joined 
:of  51L  6s.  8d.  in  the  very 

lie  defendant  pleaded,  that  he  paid  the  forefaid  21I.  6s.  8d.  at  tried,  i^  not 
ay ;  and  fo  miftook  twenty-one  pounds  for  fifty-one  pounds,    aided  by  the 
he  plaintiff  replies,  that  he  did  not  pay  the  faid  51I.  6s.  8d.  !!*^^JJ},^^ 
e  day  in  the  condition,  prout  the  defendant  hath  pleaded  ;  ct  '' 

ctitquod,  Isfc.     Et  defendens  fsmiUttr.     And  upon  this  verdift  '•^«>JJ-A*>-ao»- 

\  '  r      "li         1    •    ^-nr  *  2.Roll.Rcp.i  ic. 

mcnt  was  given  for  the  plamtift.  Hobart  m. 

was  now  afligned  for  error.  For  that  the  defendant  pleads  pay-  ^'fo-  Jac  14. 
t  of  21I.  6s.  od.    and  the  plaintiff^  faith,  non  folvit  the  faid  550-586. 
6s.  8d.  et  hocj  t^c.  fo  there  is  not  any  iflue.  Stra.*^64f  ^^ 

HE  Court  doubted  herein,  Whether  there  might  be  a  re^  i.Com.Dig.332, 
'^awarded?  But  becaufe  it  was  adjudged  in  the  common  sCom.DiK.u?. 
,,  no  iflue  being  joined,  and  damages  and  cofts  given,  it  was  'b^ak '*^' 
tlierc  might  not  be  a  nf  leaden    And  it  was  reverfed.  cow^*  Sa^*^' 

Doug].  683.     i.TfrmRcp.  J4.1.     9  Term  Rep.  7;^ S. 

Pelham 
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^^^  Pelham  againji  Hemming. 

Hilary  Tirm^  I5.  Car.  1.     Roll  999. 

If  the  nsmeof  TERROR  of  a  judgment  in  the  common  pleas,  in  debt  upon  aA 
a  party  be  ri«  '.t  XL  oMigatioH  of  onc  hundred  pounds,  conditioned,  that  it  Hav^ 
WnZ^oT'l  Hci-.n'mgy  or  Robat  Hemming  the  defendant,  paid  cil.  6s.  8d.  to 
the  "i^igmnt.  ^i'  Robert  Napper  fuch  a  day,  then  it  (hould  be  void, 
the  j  =  -finient  yhg  defendant  pleads,  fohlt  ad  diem  ;  and  it  was  found  againft 
wUv*"' "record.  ^™»  ^^^  judgment  given  for  the  plaintiff,  quid  recuperet  Mitum 
^„ic^  ^7^580.' ^/ ^wwtf,  (jfc.  againft  the  faid  Robert^  et  pr^edi^us  Hh^Ricvs  a 
mifei'icordiu^  where  it  fliould  have  been  Robertus^  for  Henrj  was  no 
Cro.  Jic  633.    party  to  the  record. 

I.  Vtnt.  a  17. '      Maynard,  /or  the plaintiffl  affigned  this  ore  tenus  for  error. 
4.  M(d.  371.         ^j^d  ^LL  THE  CouRT  held,  that  this  entry  is  but  mifprifion 
Tst^l  ^r^2^  of  the  clerk;  wherefore  it  was  ruled,  that  it  mould  be  amended, 
*i56.*ii8*.     and  the  judgment  affirmed. 
Cowp.407.841.    Dougl.  114.     I.  Term  Rep.  78a* 

See  16.  k  17.  Car.  %•  c.  8.  and  4.  ic  5.  Ann.  c  16. 

Case  9.  WatkinfoH  and  Joan  his  Wife  againft  Turnor. 

7n  battery  T^  RROR  of  a  judgment  in  the  common  pleas,  in  battery  againft 
.gMnft  huftund  Hf  ^Yiz  hulband  and  wife,  where  the  defendant  Watkinfon  pleaded 
!k  plciidV«or^'*  generally  not  guilty,  and  the  huiband  and  wife  quoad  the  wound- 
iwky^  tndjhi  ing  pleaded  non  culp.  and  quoad  the  battery  the  wife  pleaded  juiB- 
juftifie*,  they  fication  ;  and  concludes  with  an  averment,  **  et  hoe  parata  eft  vm* 
dughi  both  ^^Jicarcj'*  where  it  ought  to  have  been, *' parati  Junt  verificare**^ 
Ivinneit.^^*  And  this  being  afligncd  for  error,  ore  tenus ^  THE  Court  mud 
Ante,  417.573.  doubted  whether  it  were  good,  for  tlie  hulband  ought  to  have 
#>  ^  T,^  -.,»  joined  with  the  wife:  wherefore  they  all  would  advifc,  and  fee 
Cro.  Ella.  883.  the  precedents  in  the  common  pleas  m  this  pomt. 
tiob.  ia6.      1.  Brown).  6.     ralcr.  68.     5.  Com.  Dig.  195.     3.  Ttrm  Rep.  6a j. 

Caii  10.  Tregofc  againft  WenneL 

Micbaelmas  Term,  15.  Car.  1.  Roll 2i6, 

Vpon  a  writ  of  C'RROR  of  a  judgment    in  the  common   pleas,    in  replevin^ 

replevin,  if  the  ^  brought  in  the  hundred  court  by  planty  and  removed  into  the 

flicnff  do  not     common  pleas  by  recordarc  facias  loquclam. 
take  pitdgcs,  r  .  y  I 

the  judjiment         The  error  was  afligned,  Becaufe  it  doth  not  appear  that  pledges 

will  be  trro'      were  returned  upon  the  plcint ;  and  it  was  mucli  inlifted  upon  at 

rrc'lcv^^nV^"    ^^^  ^^^'  ^^^^  ^^^^^  ^*^^  error,  and  relied  upon  Hujpys  Cafe  {a). 

^/aiif/ pledges         And  ALL  THE  CouRT  agreed,  according  to  die  faid  cafe,  that 

are  not  ncctf-    jf  upQ^  the  original  writ  pledges  be  not  returned  (becaufe  the  writ 

Ante  446.       commands,  that  if  pledges  be  found,  that  then,  &c.  and  it  is  to 

the  king's  difadvantagc  if  pledges  be  not  found,  as  the  lofs  of  his 

Cro'^Tr'^T  fine),  it  was  error;  but  whether  it  be  fo  in  this  cafe  was  mudi 

a.'^'ina?34o.*'    doubtcd,  becaufe  the  flicrifF  may  make  replevin  without  pledges 

3.  Mod.  57.      finding:  and  here  the  error  is  of  the  judgment  in  the  common 

Man!.  46.         pleas,  and  it  is  no  error  in  them ;  and  peradvcnturc  pledges  were 

found  and  not  returned  ;  and  it  is  at  the  IherifPs  peril  if  he  do  not 

take  pledges,  according  to  the  ftatute  of  IVeJlminfter  2.  cap.  2., 

(a)  9.  Co,  71, 

Memorandaini 
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Memorandum.  ^^'*  "• 

J  PON  the  fixth  oi  November  this  Term,  The  Lord  Keeper  of  Tbc  day  ibr 
the  Great  Seal,  The  Lord  Treafurer,  The  Lord  Privy  Seal,  ^li^zotOicuth 
•he  Earl  of  JrunJel  Earl  Marfhal,  The  Earl  of  Pembroke  Lord  JcirmlfThe 
Ihamberhin,  The  Lord  Cottington  Chancellor  of  the  Exchequer,  meeting  of  par- 
id  all  the  Juftices  of  both  Benches  and  Barons  of  the  Exchequer,  liamcnr. 
'ere  aflcmblcd  in  the  exchequer-chamber  to  nominate  three  per-  ^"^«»  »3' 
ms,  of  every  county  throughout  England^  to  be  prefented  to  the  Impcy's  oflf.SJu 
ing,  that  he  might  prick  one  of  them  to  be  (heriff  of  every  county,  9>  ^^' 
rhich  is  ufually  done  according  to  the  ftatutes  9.  Edw.i,  f.  2.  *-^'o"»'D'K- 
4.  Edw.  3.  c.  7.   2?.  Hen.  6.  c.  8.    21.  Hen.  8.  c.  20.  upon  the  ^.  '^j'^^.  Ab. 
lird  of  'November^  oeing  CrajUna  Jnimarum  {a).    But  becaufe  it  432,433.  * 
ras  the  firft  day  of  the  parliament,  and  the  lords  were  to  attend 
pon  the  king,  it  was  refolvcd,  by  the  advice  and  refolution  of  the 
lajor  part  of  the  Juftices,  with  whom  conference  was  had  in  this 
aufe,  that  it  might  be  well  put  off  to  another  day;  and  The  Lord 
Leeper,  notwithftanding  the  llatutes,  deferred  it  until  this  day. 

[a)  Altered  to  the  morrow  of  St,  Martin  by  24.  Geo.  2.  c.  48.  f.  la. — See  ante,  13, 

Sloper  agabift  Child.  CAt.  ,i. 

lifichaelmas  Term,  1 5 .  Car*  i .    Roii  651. 

7RROR.     The  error  affigned  was,  That  in  the  writ  of  venire  Kvmirtfatims  \ 
^  facias  awarded  to  the  Iheriff  of  Somerfetjhire  the  word  vicecomiti  leaving  out 
?a8  omitted  ;  yet  the  fheriff  of  Somerfetjhire  returned  the  panel,  "v«<fem;/i** 
nd  his  name  was  indorfed  ;    and   after  habeas  corpora  juratorum^  H  ^afi'cr*""rdia 
he  jury  appearing,  the  verdift  and  judgment  was  for  the  plaintiff,  by  t.^li^.e. 
—And  this  errorbeingafligned,  it  was  held  aclear  error:  butbecaufe  c.  15. 
ipon  the  roll  the  writ  was  awarded  "  vicecom.  Somer/.''  and  the  Ante,  9. 
omittance  of  the  (heriff  is  tlie  fault  of  the  clerk,  therefore  all  i.Roii.Ab.ao5. 
THE  Justices  agreed,  that  it  ought  to  be  amended,  and  that  the  ^f^^-  63. 
udgment  Ihould  be  affirmed,  unlefs,  &c.  ^'^J^-  ^^ 

^  3.Bac.Ab.  274, 

Sir  Henry  Williams's  Cafe.  Cah  13. 

DIR  HENRY  WILLIAMS  prayed  a  prohibition  to  the  council  et^.  if  a  legacy 
'^  of  the  marches  of  ff^alesj  becaufe  he  was  fued  there  for  a  legacy  aiovc  50I.  cm 
above  the  value  of  fifty  pounds,  viz.  fixty  pounds :  and  it  was  an-  ***  ^"«^  ^^^ »" 
Tweroi  at  the  bar>  that  their  inftruftions  were  to  hold  pica  of  le-  ^^«  "^*^c»»"  «f 
gacics  of  any  fum.— But  the  Court  doubted  thereof,  whether  Ame'c-,.crS, 
luch  inftruftions  fhould  be  good  to  warrant  their  proceedings,         '  ^  '55  • 
becaufe  caufes  teftamentary  and  legacies  are  fuable  in  the  fpiritual  ^*  5*^- 
court,  and  not  elfewhere,  notwithftanding  their  inftruftions  ;  for 
they  cannot  warrant  that  which  is  not  according  to  law,  and  the 
Otatute  of  34.  Hen.  8.  c.  26.  warrants  that  court. 

Calmady's  Cafe.  ca»i  14. 

r^ALMADY  prayed  a  prohibition  to  the  court  of  requefls.  For  Prohibifi«jn 
^  that  in  an  aftion  of  trover  for  divers  goods,  after  vcrdift  and  ^»^^^  »<>  «*>« 
judgment  in  thii  couirt,  and  affirmed  in  a  writ  of  error,  the  de-  ^^^^^' 

fbndant 
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Calmadt*!  fcndant  rurmifoJ  matter  of  equity,  and  tint  ht  was  furprhcdin 
Ca:..  tl;c  trial,  and  had  not  lii>  witnelfes  there,  having  had  two  vtrdios 
•;  'n\  I- 1  f'^^orc  againll  this  trial,  the  qucfiion  being  upon  fale  by  tk 
Cio.  Jic,  535.  commiffioners  upon  the  (latute  of  bankrupts.  Whcrcjpoa  apio- 
hibition  was  granted  ;  and  tfie  Cocrt  resolved,  that  fo  tiier 
would  always  do,  whenever  any  exhibited  bills  were  after  ^erdi& 
and  judgment,  in  the  Cale  of  Stffney  c.  L^9jd[a)^  in  tbc  com- 
mon ple^s,  where  durcA  was  plead^  to  a  bond,  and  afterwards  a 
attachment  ilFued  out  of  the  court  of  requcfls  againit  the  defendant, 
it  was  held  to  be  a  good  plea,  and  there  refolTol,  that  the  coun  of 
requefts  cannot  grant  an  attachment  of  contempt ;  and  in  57.  Euz, 
it  u  .s  agreed  /'f*  t^tcm  Curiam  to  be  a:;ainll  law,  that  the  counot 
rcquclii  Ihouid  commit  any  ;  and  in  ^o.Eiix.  in  tL Is  court,  .^»/}ff 
f.  Leer::,:  {h),  in  an  action  and  judgment  for  the  plaintiff,  tiic 
dcfcncaiicfued  in  tl  %  court  of  requcils  to  be  relieved,  this  Coui% 
tipo:i  examin:<.tion,  cid  bail  the  party,  and  Sir  Thomas  Gatdv 
was  conventcJ  before  the  queen  tor  it;  yet,  notwithilanding,it«ii 
hel:*  good  enough,  and  Bncrtsa  was  inforced  to  iatisiV  uie  iaii 
judgment. 

{m)  Cro.  EKz.  647.  (»)  3.  Leon.  1x9. 

Case  15.  Anonymous. 

ftM,  If  afe-     PROHIBITION  was  prayed,  For  that  one  7.  5.  (who  was  1 

^*!!2l!!f '^  °^  curate  and  Uqucurator  of  tlic  redory  of  Z).  in  Lsmfs/iy  by  icafoa 

L^^'Himhh-n  ^*^  ^' '  ^'^ ''**"'•  ^^^  contumacy  and  otiier  caufcs,  was  fofpeodel 

37.llr«.8.ci£.*  from  exercifiug  h:s  function  there)   fued  four  of  the  parilhioocn 

in  the  fpiritual  court  tor  tithes  of  their  houfes,  and  not  before  the 

a.* I r.?:.' 6 CO?*   mayor,  according  to  /'v  eL\*ef  and  the  ftatute  of  37.  Hen.  8.  c  11. 

Cr:Jt.T.  i'-6.  f-  2!  II.  for  they  ou^ht  clearly  to  fuc  before  the  mayor  of  LmtitMf 

Moor,  912.       and  not  in  the  cccltiiai-ical  court,  and  therefore  divers  prohibitioni 

Xc..,  150.         liavebeen  granv-d.     But  whether  in  this  cafe  it  was  gran  table,  the 

L?  rIV  ,«,     ^*»-  7-  '^"  bci'U'^  neither  pirfon  nor  vicar,  was  tbc  doubt.     And  it 

Har.^  101.116.  ^^^"  moved  at  :hcbar.  tliat  for  houfes  tithes  ought  not  to  bepaid« 

lox  u"iefs  there  be  a  fpecial  culiom,  as  in  Dr,  Grant's  Qifc  \a)  is  clearly 

^■"'**-  =^,;=?'    refolved ;  and  the  iranre  :s  introiuclivc  of  a  new  law,  and  therebf 

3.  Co.T..  J:g.     J,  appointed  how  it  iliall  be  ruled,  and  before  what  Judges,  and 

what  remedy  ihill  be  fcr  the  party  grieved,  unlefs  their  order  he 

c'rc\':i  ;  and  then  he  mav  nctfue  in  another  place,  nor  before  other 

Jvivl^e?  than  ♦  -c  "'aid  lUt;:te  appoints,  and  if  prohibition  ihoaU 

not  he  £i:'.^irtvi  for  fuing,  it  Ihould  be  a  defrauding  of  the  fiatulr, 

aivi  would   mike  it  of  none  eficft. — Wherefore  the  Cocst 

doubted,  md  r.'ould  further  advife,  and  gave  day  to  hear  connfel 

on  both  fide.'. 

(«}  11.  Co.  iS. 

c.»»  :t.  Sir  Matthew  Mints'  Cafe. 

A  P.  -Vrot-u  TTPOV  the  •:-.  :.'.".•>  of  X-znhnr  1640-  S:r  Mutthm*  Midi 
i.. ,- j>  ^••v  t  ^'  a:  IA=  .'»/.::,  Krri^ht  cf  the  Bith,  was  convicted  of  man- 
*\:''J  *'*^:^^'^  lla-g' 'er  o*"  ?' r  //V.r^.  who  W25  his  fenar.t,  bv  beating  of 
iL^!^si^'**  co;rtCti::£  or  1.  p2,  wliereby  he  was  fo  bruifcd  that  he  inftanth 
iM^-s^i  Ky        d:ed,  a::c  had  h:    clergy,  ^Tmd  l;is  burning  in  the  hand  was  itl- 

i,.v  <;.    C:e.  LLx.  ;?i4.     £.  Ka«luF.  C.  55X 

pited: 
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■ited  :  and  now  he  pleaded  his  pardon,  whereby  the  burning  in  Mmxi'  Casi. 

±e  hand  for  the  manflaughter,  and  all  other  felonies  committed 

by  Lim,  et  alia  maUfatia^  before  tlie  eighth  of  July  laft,  were  par- 

loned ;  and  there  was  a  fpecial  claufe,  that  he  fhould  not  find  fure- 

cies   for  his  good  behaviour  {^a)  \  and  the  pardon  bore  date  3 ill 

Oii§ier  lafl :  and  although  there  were  divers  mif4emeanours  com-  Str«nse^8i6. 

Xiitted  by  him  after  the  faid  eighth  day  of  July^  for  which  he  de- 

lerved  to  be  bound  to  the  good  behaviour,  yet  he  had  his  pardon 

iliowedy  and  was  difchargcd  from  finding  fureties,  &c. 

(a)  yidi  5.  &  6.  Will  &  Mary,  c.  13.     Strange,  1:03. 

Afpyc  agahifl  .  CAsr  17. 

TJROHIBITION  was  prayed  to  be  awarded  to  the  Council  of  the  A  prohibition 
*    inarches  of  fVales,  where  it  was  by  bill  fuggcflcd,  '1  hat  a  co-  m^IchrVf^* 
l^yholder  in  fee  furrendered  into  the  hands  of  fuch  a  tenant  fuch  a  kyJieiT\ilht^ 
Itiiement,  held  of  the  faid  manor  by  the  verge^  to  the  ufe  of  the  proved  to  try 
fnUintiff;  and  that  Pembridge^  the  fteward  of  the  manor,  refufed  to  thecurtom  of  a 
■dmit  him,  and  there  prayed  that  he  might  be  compelled  to  admit  "»*"^* 
fcim  :  whereunto  the  defendant  pleaded,  that  the  cuflom  of  the  Co.  Lit.  6 1.  a. 
■lanor  is  to  furrender  into  the  hands  of  two  tenants,  and  that  the 
fiud  furrender  ought  to  be  done  by  the  verge ;  and  this  furrender 
^nk&  only  by  a  knifes  fitting  at  the  table,  and  into  the  hands  of  one 
tenant  only;  and  that  he  who  made  this  furrender  was  dead  :  and 
lis  heir  alledging  that  this  furrender  was  void,  defired  to  be  ad- 
klitted;  and  was  admitted:  and  that  notwithflanding  this  anfwer, 
hey  proceed  to  try  the  cuftom,  which  is  triable  only  at  the  com* 
Klon  law. — Whereupon  a  prohibition  was  granted. 

Sherman  againft  Lylly.  ^^«  '^• 

Hilary  Terwy  15.  Car,  I.     Roll  1 198. 

r\EBT  upon  anobligationof  two  hundred  pounds,  conditioned,  In  debt  on  boncf, 
^  That  whereas  Lylly  had  married  fuch  a  woman,  being  a  wi-  conditioned  ihae 
ow,  if  the  defendant  fhould  permit  his  faid  wife  to  make  a  will  of  J^ff/^^J^*!"*^^^^^^^^ 
icr  hnfband's  goods,  to  the  value  of  one  hundred  pounds,  to  be  paid  ,ooi.  &c.  it  is  ' 
within  one  year  after  her  deceafe,  tliat  then,  ^c.  llie  defendant  no  plea  to  fay 
^leaded,  that  he  permitted  his  faid  wife  to  make  a  will ;  and  there-  fl^ediddevifc  it, 
ipon  die  plaintifr demurred.  ^.t ['haX"<« 

RoLLE,  Serjeant^  faid,  tliat  he  ought  to  l^avc  pleaded  that  he  paid  it. 
Lccordingly ;  for  othervvife  he  doth  not  anfwer  to  the  condition,  ^"^^»  **°' 
EWt  only  to  one  part  thereof.  Andrews,  »8. 

All  the  Court  were  of  that  opinion  ;  for  **  to  be  paid'''  is  all 
Me  with  "  and  tcpayy^  otherwife  it  is  an  idle  thing  to  permit  her 
10  make  a  will,  if  he  doth  not  pay;  and  therefore  they  all  held, 
tiat  the  plea  was  ill.     \A'herefore  it  was  adjudged  for  the  plaintiff. 

Burwell  againft  Harwell.  Case  19. 

Hilary  Term^  15.  Car.  I.  Roll  197. 
Replevin.      The   queflion    upon   demurrer   was.     First,  If  ih€«»ir/<»rof 
^  Whether  the  grantee  of  a  rent-charge,  by  the  con u for  of  a  * '*"^"?*»  ^^*' 
^atute,  after  the  flatute  acknowledged,  and  after  the  time  of  the '*^^^^*» 
^tcnt  of  the  flatute,  averring  that  the  debt,  damages,  and  cofls  are  chal^andVho 

^9»Jtt  be  fatisfied,  tb*  gramUt  may  diftrain ;  and  if  the  goods   be  rtfUvUd,  it  may  bQ  tried«inr«^/^fi^ 
bet  her  fatisfied  or  tiot*    S.  C.  Jones,  4  56. 
cuo.  CAR,  Q^q  fatisfiiJ, 


Ec'-^rit     iit-f.-d.  nuv  i]ii?ra:n  f.r  ii.z  rent  and  £rrc2n  ▼ 'thou:  :"inci 
•r^-»i        #;-..  -  -jf.-.^j  r — And  ar'tei  ar;jui;it!i:  21  t-t  tzr  or.  b:;:ji  £»iif, 

^"ca'e-     '"'  kwfji,  ^v:t:K'Jt  i,  ,\.f/^-icj  .  :"or  hr  cid  not  2r-i*ic;t  ^ithxitiwi". 

Vgv  1. '  fclTio:K  but  d-itniiicc  ?or  hi?  rerii :  ^.^d  hr  put  £  difference  wiart 

a  n.ar;  rai^'v^s  a  gift  in  t^il,  rz\tTM:ig  a  rent,  and  where  adonsr 
grants  a  r;-t  O'jt  ot'a  rtverfion  ;  in  the  one  C2Je  Ir^r  rent  nay  be 
docked  a:^u  harred  br  rrcovery  a^ainf:  teninr  3~  raiJ  i  bat  :i  d? 
o:I  cr  ca:"t  i?  c*n::ot  be  der ro*ec  by  recoTcrr,  but  the  rent  i^*'^  :?- 
mai:i  at  laii  as  a  re:u-2cck,  &fc. 

B?.  *  v.rSTcs,  Jk.iijf.  faic,  Pcracvcn:cre  be  n:'g-t  cr^te*  irc  cif- 
tra!n  .  l': :  •*  !.::r  a  man  hath  :  :*:::  jpT^'-.',  as  re— ;T>rr  fcr rwni^ 
bca:":i  cr  t':«cn:y  loads  of  c'Tcv-r  every  ysr,  ::  he  rrJ^ht  act  bsre 
ti-cm  iiiit:! ,' .'Y  rj.-.-^.-,  iic  ihcnl.!  bt  a:  2  great  n^ifcr-'erT 

And  /'.va?  or'tbc  fame  op  :.::'•  :'._*:  Le  n::-:.:  c::lr*::i,  ifheat 
his  peril  viii  t^kesotic;  '^^2:  li.r  t\:t::z  is  dtZtTzi.:r.tij2,nd  iLciXu 
cjL-r.ij.'  y.J.  cofts  le-ia: ,  ar.i  l.z  Ci:.nc:  have  a  i.  .'  -!:.;-j,  hc- 
Caufi  lit  r.a±  no  title  by  recvri  .vher:  jp«cr.  :o  -yo:::".d  z  "i  :Vf  ;4r:if. 

A  t:-i  f  m--o  Thi  >iroNDQi-E5T:cy  urcnrhc  £tn:-rrerwa«-  ^\  aeAerc« 
«:.  m-:  u-i^  a  }gr.o  c:i  n:?  by  the  conuibr  by  £ne  or  Cii.itr  record  maT  nsiin&iii 
^^"' ' l^.*^'^^^  a  d.r.isls  v\  itho'Jt  a  i  - / y^.-  j.  i*;" . ;r:^ «:-•  -i-K.  as  55.  £ ssu--  :.  ^*1 12, 
ci.-j.-  -j'^Tya  25.  £-'-..  :   r.'.  i.  a:\cpS,  37, :   Aad  ia  ^Ml;r^\ms^  Tex  foUoving 

r .:  i.-T/—  £:..  nhaftce.  ftr  zhi  czTz^TTt^  tliit  the  dirirefs  was  iatrfiil,  loi 
ll'.-a*.  t-2  ir.ight  weli  maintain  it,  w.rhcjt  2  l-r-r  v.--j-«  csmf\tatiau 
And  Rciir.  Sfr-ecMT,  f'sr  tu  Mzrzf^  ini>ch  iniritcJ.  dsat  font 
ir.::.i  if  "he  co:;::;:^  cc=ef  :r.  bv  ntarcr  cf  record,  that  vidoii 
i^ir.i:  c""rtc::w  he  can:::-:  be  c-.:ec  by  cne  t.--o  cliim?  xiT^tx'CX 
c :"..::::;  ^r.t  ihcrciure  i..t  ^i^i.tec  cinnct  c:t;ra:n  urirliort  tn 

iJiTaJ  a    ..'»   rj~-i. 

Co  U?.  5it.fcv.  Be?  KLrv,"^ir;.j.2r.:\Te7^i,Thi:*rce-t i>.rior.ewhocIaiisicrs!? 
^^  ■;  ]-  .-i-:C  4: "lie:  :-e  Cw:.-:'::.  a:"-^r  u.e  :":£:-.;:ea:Hnow;ed5rti,cantitfr 

.v.ji-t  :  wherei  ..  i:  i:  appear  that  h;  hath  tiken  the  rrr£»  of  tlie 
U'-.c  a"":er  t-.e  \\t:a  cf  t:3e  exte^.t  :aT^::ec.   he  :ba  :  beailcwed  tor 

g-i-.re^  c:"  a  li-.i.  at'rtr  the  extern  tatisf.cti.  rr.v.  tt:.!  ciftrair.  ;:o 
n:2»'  ^i-:£e  ::f  a  con-rro"  ^  fcr  t.;;;.  c  1  ni  r.:  -i.tcre::  :n  thelasui 
tcirrr'lTs  c-t  ihe^err;  v»i.;r-!rr-  ^ »-_: ; — •  't  h5'»t  ^  .'-■'  *li.'.«jOri 
1  -/.  --..:.  -..  ..-.--i^-.j.- .  ::r  '.  e  cc^..:  7  ct  r:  acc:_r.twiih 
t.  i.:-.   i-.c  !-  ::c::-t  niij  c:--:r.    ::  re:  -n  h:?  catu^  :c  nk^'JiC 

A  -  4  -ij  c:^::.*  ^^::;  rr.:::^-:,;  i-.i  that ::  ;  ^-jis  hoii?  ^o:ii- 
v^  1-  •  ; "  r-c.  :h::  vi 'f-j  ^ .  .  :-  t;?  .  ■  ":  v  rr;.r::  rf  -c:-:i.  i.e  o::it 

••-...     \  -      -.•  -  e     •     -    -   -      -  .    «      .  .      .--.-..         '■  —'  m.~r         t     - 
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againfi  Stringer,                                   CA$r  ao. 

Hilary  Tirm,  15.  Car,  1.  R9II  z. 
ESPASS  for  breaking  his  clofc  in  Culham^  £sfr.    The  defcn-  A  ^rant  of 
lant  pleads,  as  to  the  breaJung  of  parcel  tlicreof  in  Culham^  common  wUhlti 
lining  forty -two  acres,  that  Sir  John  Pri/ot  and  his  wife  were  ^*  "^^'^ 
I  ofUie  manor  of  Culham^  and  of  the  faid  forty-two  acres,  although  u  docs 
:1  of  tlie  faid  manor,  and  of  a  mefluagc  and  two  yard-lands,  noc  appear  that 
j1  of  the  faid  manor,  in  right  of  his  wife  forherhfc,  remainder  ^^^^  anwiftts 
to  J.  S. ;  and  that  they  joined  in  a  line/«r  conufance  de  droit  ^!|^'^"^J^ 
ceoy  isfc,  of  the  faid  meffuage  and  two  yard-lands  to  the  defcn-  ^^^InwdT* 
,  and  granted  tlicm  to  the  defendant  and  his  heirs  ;  and  further 
ic  faid  fine  granted  to  him  common  for  four  horfes  and  five  j.RoitAb*. wgl 
s,  and  two  hundred  (heep  in  the  faid  manor  and  lands  in  Cu!-  ^03. 
;  and  avers  the  lift  of  the  faid  hufband,  and  that  he  put  in  his  Cro.  Jac.  i?* 
;  to  ufc  the  common,  &c.     And  as  to  his  breaking  the  other  *•  ^^'  *^S» . 
of  the  clofc  he  pleads  and  fhews  a  leafe  for  ninety-nine  years, 
pon  thcfe. pleas  the  plaintiff  demurred  ;  and  it  was  fliew^n  for 
?,That  the  firft  plea  is  not  good,  becaufe  he  doth  not  plead  that 
5  wafte  or  common,  &c.  otherwife  he  might  not  claim  com- 
,  unlefs  in  land  commonable. 

•RKLEY,  Juftice^  and  Myself  held,  that  it  was  no  caufe  of 
ption ;  but  by  tlie  plea,  as  the  fine  is,  he  may  claim  common 
ly  part  of  the  manor;  for  there  is  not  any  reftraint  to  the 
es  or  commons,  but  it  is  granted  generally  in  his  manor,  and 
like  to  the  cafe  in  the  Year -Book  9.  Hen.  6,  grant  of  com- 
ublcunque  et  quandociinque  averla  fua  ierlnt^  for  there  he  ought  ''  ^^^  *^^* 
'er  that  the  cattle  of  the  grantor  went  in  the  fame  place. 
•:ricley  faid,  the  claufe  o(  quandocunque  averia  fua  ierint  is  void, 
ufe  it  reftrains  all  the  efFeft  of  the  grant ;  for  if  the  grantor 
not  put  in  his  cattle,  he  never  Ihall  have  his  common. 

lield  the  faid  reftraint  to  be  good,  for  he  (hall  not  have  it  but 
n  the  grantor  hath  cattle  there ;  and  he  is  not  totally  reftrained : 
modus  ct  convepitio  vincunt  legem ;  for  it  is  notintendable  that  the 
tor  would  totally  forbear  to  put  in  his  cattle  to  defraud  the 
moner  of  his  common. 

lit  for  the  principal  point  we  both  agreed,  aeterisyuftiuwils 
itlbus,  to  give  judgment  for  the  defendant,  tliat  that  part  oft^c 
was  good. 

at  for  the  other  part,  wherein  the  Icfiee  prefcribes  to  have  com-  A  leAe  for 
I,  it  is  clearly  ill.     Wherefore  it  was  adjudged  for  the  plaintiff,  y**''  «nnot 
this  plea  was  not  good.  ^i^^'V^ 

but  mull  plead  the  ^ug  tftatt.      Latch.  i6i,     i.SId.  313.      Lutw.  J3S9*     5*  Com.  Dig.  ||^ 
k.  i69« 


Q^q  2  Hilary 


"^  Hilary  Term, 

1 6.  Car.  I.     In  the  King's  Bench* 
Sir  John  Brampfton,  Knt.  Chief  Jujliccn 
Sir  George  Crokc,  Knt^  1 

^/r  Robert  Berkley,  Knt^  \jHfiiccs^ 

Sir  Robert  Heath,  Knt.  J 

Sir  John  Bank?,  Knt.  jitiorney  Genera/. 
Sir  Edward  Herbert,  Knt.  Solicitor  General. 


CAtt  I.  M^niorandum. 

Jiiaib,y.(uc~    ^IR  WILLIAM  JONES,  Knigbty  one  of  the  Juftices  of  the 

cec4t  to  the       ^^  king's  bench,  died  at  his  hou(e  in  Holbom  upon  the  ninth  of 

King  ■  bench      kJ  Dsccmbery  and,  according  to  his  own  appointment,  was  buried 

lTsirWjl''^i.  ^"  ^^^  ^^'^'-*  ""^^^  Lincoln' S'lnnohzfty    Sir  Robert  Heath, 

.^••#/.  ^^^^  of  tlic  king's  Serjeants,  was  appointed  to  be  Juftice  of  the 

King's  Bench  in  his  place.     And  upon  the  firft  Tuefday  in  Tcnn, 

the  faid  Sir  Robert  Heath  was  fwprn  Juftice  of  the  King's 

|}ench. 

CAti  2.  Memorandum. 

Theprwnotion*  'THE  firft  day  of  tbis  Term*  W\n^  Saturday ^  Sir  Edward 
oiLiitUton^c.y.    *    Littleton,  Knight^  who  was  Chief  Juftice  of  the  commoa 
Mr^Hefi^*     pleas,  was  defigncd  and  appointed  to  be  Lord  Keeper  of  the  Gnat 
M^Mr'^SuJobn.  *^^^^  •  *"^  (having  had  the  fcal  delivered  to  him  by  th^  king,  it 
'  U'hitchalU  the  fVednefday  before,  and  fvvorn  there  the  fame  day  to 
be  Lord  Keeper  thereof  by  the  Lord  Treafurer  and  the  Earl  •/ 
P^mhrokc^  Lord  Chamberlain)  figned  divers  writs  in  the  interim 
betwixt  that  and  the  Term. 
If  the  Chief  Sir  John  Banks,  Attornn  General^  was  deiigned  by  the  king  to 

Jurtice  of  c.  B.  be  Chief  Juftice  of  the  common  pleas ;  and  divers  Lords  and  other* 
^made  Lyrd  accompanied  him  to  ^Vejimlnftcr  :  and  all  the  Juftices  and  Barons, 
0.7^^31,'^}!  ^^^  Miiiter  of  the  Rolls  attended  the  faid  Lord  Keeper  to  fVefiminfleT, 
hcc  ntin-ei  and  yet  uotwithftanding  he  continued  Chief  Juftice  of  the  corn- 
Chief  juftice  mon  picas;  and  upon  It^ednejday^  quindcua  Hilar ii^^  the  faid  Lord 
Ante,  127- 138.  Keeper  ftt  in  the  common  pleas  as  Chief  Juftice  there,  not  in  his 
I.  Sid.  3^8.  i^obcs,  but  in  his  long  gown  and  hat,  as  the  Lord  Keeper  ufcth  to 
I.  *//«.  7.  fir,  and  fworc  aphilizcr  there,  which  office  he  gave  as  Chief  Juftice 
pi.  10.  b.         of  the  common  pleas,  and  afterwards  went  into  chancery. 

Ai:d  then  S;r  John  Banks  appeared  l^fore  him,  by  virlvcofa 
writ  returned  to  him,  to  take  the  degree  of  a  ferjeant  ?t  law;  and 
after  a  fpeech  made  to  him  by  the  Lord  Keeper,  and  his  anfwer  of 
humble  thanks  to  the  king  for  his  grace  and  favour,  he  was  fwom 
Serjeant ,  and  after  went  into  the  king's  bench,  and  made  a  mo- 
tion >vithin  the  bar  as  king*s  attorney ;  and  the  next  day,  hcing 
7hurfdny^  he  performed  his  ceremonies  in  Serjcants-lnn-Hally  in 
f/cft'ftr,  ft.  ixnd  went  to  fVejmiyifter  \n  his  party-coloured  robes, 
with  the  Warden  of  the  Fleets  and  other  officers  attending  upon 
hip],  and  kept  his  feaft  in  Serjeants'  Inn- Hall  \  and  the  next  day, 
being  Friday^  he  was  fworn  Chief  Juftice  of  the  common  pleas. 

And  afterwards,  the  fame  day,  Herbert,  the  King's  Solicitor, 
was  made  Attorney  General,  and  Mr.  St.  JpilN,  of  Lincoln  s- hn, 
was  made  the  King's  Solicitor. 

Chambers 
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Chambers  agabtji  Sir  Edward  Brumfeild,  late  Mayor  of       c^st  3, 

London. 
TpRESPASS  of  falfe  imprifonmcnt  for  committing  the  plaintiff  The  writ  to 
A    totheprifonatiV.«;^^/..  'HuZ^^ 

The  defendant  juftifics  by  virtue  of  the  king's  writ,  dated  4th  Ante,  514* 
Jtuguft^  II.  Car.  I.  for  not  paying  of  money  ailefled  upon  him  to^ 
wards  finding  of  a  (hip. 

Being  aigued  at  the  bar  this  Term,  it  waS  now  moved  to  ha\'e 
judgment  without  apy  further  argument,  bccaufe  it  had  been  voted 
and  rcfolved  in  the  upper  houfe  and  the  houfc  of  commons,  nulla 
contradicente^  that  the  faid  writ,  and  what  was  done  by  colour 
thereof,  was  illegal. 

The  Court  therefore  would  no  farther  difputc  thereof,  but  gave 
judgment  for  tlie  plaintiff. 

Lord  Grey's  Cafe.  Case  4. 

IN  this  parliament  a  queftion  was  moved  concerning  the  barony  A  baron  ^vr^ 

-*    of  Ruthen.  ^c\nz  created  zn 

The  cafe  was,  That  one  being  created  a  baron  to  him  and  his  ihchcirsmakof 
heirs,  hath  iffue  a  fon  and  a  daughter  by  one  venter ^  and  a  fccond  his  body  hat  if. 
fon  by  another  venter^  and  the  eldeft  fon  hath  the  barony,  and  fits  ["'  ^^<>  ^'^n*  ^ 
in  parliament,  and  afterwards  dies  without  iffue.  *  ihrfiMxTt'* 

The  queflion  was,  Whether  the  fecond  fon  fhall  have  that  dig-  whom  bad  iff^it 
nity  as  heir  to  his  father,  or  the  fitter  ftiall  have  it  as  polJeffiofratris  *  <*»°sf««r;  tbo 
in  lands,  &c.  ?  aixd  they  defircd  to  have  the  opinion  of  the  Judges  to'th^'daughwr 

therein.  and  the  tarldoiH 

And  all  the  Juftices  rcfolved,  that  there  is  not  any  pojjeffto  fratrls  '^  ^^^  ^"^^ 
of  a  dignity,  but  it  fhall  defcend  to  the  fon  ;  for  the  younger  fon  °"* 
is  harres  natusy  and  the  fifter  is  only  httres  faila^  by  the  portcffion  of  3.  Co.  41. 
her  brother,  of  fuch  things  as  are  \ndemefney\i\\X.  not  of  dignities  and  w.  joncs  ifi. 
fuch  like,  whereof  there  cannot  be  an  acquifition  of  the  poffcffion,  ^^  '^*'*  Mss. 
according  to  Co.  Lit.  15.  b.  and  3.  Co.  42.  a.  Rateliff's  Cafe.  '^^^'ictut. 

i)Qte  (3)»P- 15.  b.  where  thispafe  is  diflfcrently  reported  and  explained.    Sec alfo Collier's  Claims  of  Ho- 
nour, 155.  27a.     Stldcn*8  Works,  3d  vol.  1713.  and  3.  Com.  Dig.  63. 

Gertrude  Bacon  agahjl  James  Bacon  and  Three  Others.        Casi  5. 

Trinity  Term 9   16.  Car.  I.     Roll 4^6. 

TRESPASS  for  breaking  his  clofc    in  Cramford.  Upon   not  Children  born 
cuilty  pleaded,  a  fpecial  vcrdift  was  found.  That  **"^<**^  of  En- 

^     ,      ^  gHHi  parents  are 

Thomas  Bacon^  late  of  Cramford  aforefaid,  was  feifed  in  fee  of  the  confi<i«»<*  •» 

tenements  in  the  declaration  mentioned,  and  had  ifliie  John  and  "ub^^"!^'^ 

Thomas^  and  15th  Oaobcr  1610  died  fo  feifed,  which  defcendcd  to  the"'d;«ugheerof 

the  faid  John\  who,  being  a  merchant,  went  beyond  feaa  to  Ehin^  an  Engiirhman, 

in  Pruffta^  which  is  in  the  dominions  of  the  kihg  of  Poland,  to  t'^ug»»  born 

merchandize,  and  ufed  the  trade  of  a  merchant  there  ;  and  during  "^'^^VT^'* 

bis  trading  efpoufpd  there  Elizabeth  tlie  daughter  of  Francis  Cockley^  rent.         ^' 

xn  Englijhman,  wKo^  CKcrcifed  the  trade  of  a  merchant  inpartibus  vaJgh.  279. 

franfmarinis :  and  that  31ft  yfugu/t  1615  the  faid  John  Bacon  died,  7.  Co.  iS. 

tbf^faid  Elizabeth  his  wife  hc'mg  g> oj/inent  cnfcint  with  thcfaid  Ger-  >•  ^i**.  »9*- 

March.  150, 
tiu  Rep.  16.     I.  Vont,  4H.  ^17.    Cro,  Eli?.  3,     i.  Cora.  Dig.  297.  i .  Bac.  Abr.  77. 

trude^ 


fr?  H.;-:y  Tcrrr.,  ic.  Ci:.  !•     In  B.  R. 

# 

fart-  •':.:'.  row  ::.e  7-'.i:it:fr,  w:  ::h  G.^?-^i.:>  W2?  lx>m  r2>ff  zilZ  O.fr.V 

-'-' '. '_  10:5.  St  £.:..  i»^  r^j'^ic  :  ir.z  thi:  th;  :iii  7^.-^-;  £-.-5?  wa  rro- 

*'__^\*'^  tlicr  om"..c  -aIjoIc  h.ocK:  to  :l;c  ;i;j  j:' f.  ,  a:>d  th«:  the  plimnfii 

CtI'h?.  * '^  •-  '  ci-jI.tl:  2-i  :*rue  c:"  r;:t  liic  y-'*^-  »od  tla:  iac,  :hc 

t;»r^«.'-re:,;:  ^^^ -- i  *--  -  ^  ''^-^  A^^-'   ^^  '-^  ^>^  --    of  thr  iE:d  Trjn:^ 

ic«.  j:.  t'.j  drriin:":::).  S;c.     £:   ''-.'*"  '-••-'^  T^r.-^r-r,  i;'.-,  tie  Cc'urt 

^•.'11  3%:;  jf  ;c  rrr  t:.s  pia'ntiJ.  t:.f  j  rr.i  :V  tht  plair-iiii  andadcU 
caiT:a~rtnTtJTc  :L  ..inc*  ^rjoc::*.*;  ar;c  if, &C. 

R?.A^:•fT'^^  Eit.JwLEV.   rr.i   MyriLr,  after  this   had  beta 

arf  Jti  ?.:   thr  bar,  Lz:tii.  :l.i:  ;Lcrr::cr.t  slioald  be  jiTcn  f:r 

ti.c  r.i:!.-*?;  :•::  L;r  :*:  tr  ^r:r*g  ar.  E'^J/s  mr-zr^^:,  and  IJvir^ 

bcyo:>f  The  1ez«  fc  ntrc-.^ndiiing,  h:; dav^hrr- :?  b^m  adraizen, 

r-:  7  r  :.      ar/c  .  .2.  b^     :  :  :    h':r.  :  ari  ::  "   -.-'  :n2:t-iil  aithozgh  hiswif: 

.  -.  "  ..!  .  ..  :   ':.._.:.  2 r  3:.?.  ?-ilv  I-.-.    ;.r  /::«.;^:/  i.r..  and  jfcji 

'     '   '-   =-     \.  ._.-  :.     :.  ...    -  zz  •::  ..;:  •.  .  z-     jir.l.  a*  Si-A^jistov  faidlal- 

C:   -.1  '  2.     t...  ,1    :  .^  c    ..  >.v  .?,:  it  :>•:•    i:,..--,-^  i  rf  .t*.  yrr  :r  :5  aolfo 

V-.  ii^  F  fc»t  I  :_  .^.   ■-  ^     :  ^.  .   .    _      .   -^    V  \  :  /  •^j  fa:h-r"5  crndiricn :  snd 

.:  '--:     r  :l-:  /."  ..      n",;-c'..ir.%i'.-  r-f.-.r.gtLs:?  r>rrn:rrchand:zir:, 


;  '_-.•.  1:  :..-..:  :l:/-7  :-.  Ar..:  t:-^y  a.*  acreeu  t.:t  :oor!er  n  t^:J 
C7.:  .'.  1""  r--:.:.  :;  1  >z--:  v: -Z-.ii  t:-  re  acudgfi  2.6lb<.i. 
V.:.  .  :  :.-.  ,-z.:  v  *:  a:c-=ri  ~  :h;  cucI.t  cc.r:  before  Hcsart 
a- w  Vii--vT:v.  T.  1...:.  aTliir.;  tltre.  where  cr.e  f.v/fr^-', 
I:  ;  ;  =  "--"  -  *-!  -■:■::  :he  f^as  £::.;  ny.ztl  f:r  !.:?  r:»rch:n- 
c:7:-  r, :'.-  "..-■.  .  a-  ::.  ^  .  r  -  ';•'  r-w/:i. iJ,  ry  :'r.e  civ:ceof:--s 
r_:r.c:  -f::^^.■.  iri:  :.  : :.  :..:.wr-.;  v  e-e  ionizer. j  .  ^r.i  it  is  enlcnd 
:".  t-*  :.:rc7. !:.:!.     .-."::  :?  .::  ::.ii  cafe  :t  wa?  ::zre^d,  and  judg* 

,«^  :.-=-.  -Kzs..  z.  £.     ^  Ctr.  i.e.  ;:.  t-  15.  Gsc  3.  c  si. 

JstTiis;-!  n,  J  .:•;:-:-  ;^-  :.:.^;;:::::-:  :::3:-:^::.  \»:.c:r  it  appeared br 
^-^«a:^t^:c  J  ^  i '  irr:::.!'  :  - .  :  .a:  ..e  ^iJ.  irr:::^^  c-i  .-.-.  :'r.  /r  >^-::j;  £/;. 
be -J  ■---.*  ■-  :: :  c  ■--:'..  - 1: :.  >; :":  i  5-.-.- -7-  a.-  :  e  cirr^e  *rc"-.  c:vine  lenLr, 
A  Tf,  35.  ■;■-  *.  rr::i.-  :. :  T;.e  g.r-  ]:':\.it::-t  _  .  ru:  cf  the  fcnion*,  wlifi 
s-s  vT-.  •?  ?.  *\  t  :i  z  .r'  ;-■  .^V  *  u : ■•-'  ihc^fi  '::t?.  tl.it  r.i  had  a  .-/*;:fM'';out 
F--»r  :,-:.       ^^ ;  ^  •  ;  ^-    . -,     ?»:'!  :.  TTJTfT ::::-.*:  iliii  Le  cc-ulj  r.o:  read,  arreted 

1.  }•'..-<  :t       •*  "^  "---  ^-  '•  ■  -*^--  '-'.  '  •  ''^'--  ^""--^  c:2ciiar^ciu  .i!Xi. 

y  Ts:  Ar  ::.      A   :.  ''tz  t'..-  ::r.:;-p'-  Sj^caufe  he  was  arreftid  "jpcn  2  5iwl"i 

T^irrrr  Xr?.    ;--  -^^.^  ^Ti'v  i::i:  J..-    *:  i\r^:ce.  ^Ivem*  i-e  T7,:g\:i  have  ancibJ 


CaII 


f  '^ 


-^   :f:^ir."5  r.::::  are:  :he  "x-.i  vi 
- . :  ; .  rufrc  h:rr/ ,  he  uas  crJerJ 


r~  T.-  ~:  r^re,  al:hc-c^-  the  Court t^ 


...t;«.  *--- 


Hilar)'  Term^  16.  Car.  i.    In  6.  R«  Co$ 

Kings  ugalnft  Hilton  and  his  Wife.  CAti  7. 

Triniiy  Term^  l6.  Car.  1.    Roil 
T^EBT  againft  hufband  and  wife,  adminiilratrix  of  her  former  irairim  marry 
•*^  Jiulbaud,  in  whicli  judgment  was  given  againft  tliem.  ^  admimifirm^ 

"*     ^  r,     .  friJt  to  a  fornix 

Upon  ^  fieri  facias  awarded,  the  merifF  returned  nulla  bonOy  fsfc.  huftamd,  who 
of  the  iRteftate.     Hereupon  znotbtx  fieri  faciat  was  awarded  againft  ^  vv^ikcd  tht 
the  hulband  and  wife,  with  aclaufe  in  the  writ,  that  if  it  be  found,  J^o^JJ""/ ']* 
tliat  the  laid  hufband  and  wife  devaftavmrunt  iena  et  fi  con/tare  Jh'ail* be  liable  to 
poterity  tunc  fieri  facias  y  tic,  {^a).    And  tne  (her  iff  returned,  that  they  the  dcbu  of  the 
had  not  in  their  hands  any  of  the  goods  of  the  inteftate ;  but  that  inie/Ute;  for  it 
the  wife,  being  adminiilratrix  to  her  firft  hufband,  had  goods  of  the  J**^.^/®"?" 
value  of  one  hundred  pounds  of  tlie  faid  inteftate,  and  had  wafted  ^Iri^tZ 
them  during  her  widowhood  (^),  and  the  hulband  had  not  wafted  Ante,  51^! 
any  of  them  ;  ct  fi  dcvafittverunt  according  to   the  writ,  the  jury 
prayed  the  difcretion  of  the  Court.  i. Roll. Ab. 931. 

RoLLE,  Serjeant^  urgucdy  for  the  plaintiff^  that  it  was  a  devaftation  Moor,  761/ 
in  bot4i.  I.  Com.  Dis« 

And  THE  Court  held,  that  the  (lierifF's  return  of  the  inquifi-  ^^^'S^S- 
tion  finding  this  matter  was  good  enough.    Wherefore  it  was  ad- 
judged, for  the  plaintiff,     i.  Sid.  337- 

{a)  SeePetifer's  Cafe,  5.  Co.  3a.         (^)  See  30.  Car.  t,  c.  7,     3,  Mod.  113. 

Ball  againfi  Trelawny,  CAti  %. 

Eajler  Term,  16.  Car,  I.  Roll 

toILLagainftthedefendant/«fi{//tf^/j wtf;^ycWi^Suponthe2. Hen.jf,.  Amaionftc 
^  c.  II.  (i/)forfuingin  the  admiralty  court  uponacontraft  made  fuingin  the 
§H  the  land  ^t  New  Englattd^^  and  not  ft/per  ait  um  mare;  where  the  de-  -^dmiraitit 
fcndant  had  obtained  judgment  in  the  admiralty  court,  and  taken  ^f   u^***7"d 
the  party  in  execution  for  1 12I. ;  and  a  verdift  was  here  found  for  may  be  brought 
the  plaintiff.  Sy hiii,no\w\xh* 

Hales  moved  inarrcftofjudgment,FiRST,For  thatthefuitisby  ^"^Jr)^'^ 
bill,  and  not  by  original  writ,  as  the  ftatute  18.  Eiiz.  c.  5.  appoints,  but  it  muft  &' 
•—But  in  regard  it  was  returned  that  he  was  in  cuftodid  marefchaili^  ^ttAim^rtibmt 
and  he  could  not  otherwifc  have  his  remedy,  it  was  held  to  be  ^^"/'"^'^s. 
well  enough.  '^""»  *9^- 

Secondly,  For  that,  being  at  J^^^w;•£«y/tf»i,  it  was  not  alledged  i*R<>li«Ab.537. 
to  be  in  partibus  tranfmarims.  ^^^  '^  *3^ 

And  the  Court,  viz,  Brampston,  Berkley,  Heath,  and  stranje,  1045. 
Myself  held,  that  it  is  out  of  the  admiral's  jurifdiftion,  and  that  '•^®'n'  ^"l« 
he  hath  no  authority  to  meddle  therewith.     Wherefore  it  was  ad-  ***' 
judged  for  the  plaintiff. 

The  Friday  following  he  appeared  upon  an  hal>eas  corpus ;  and 
this  caufc  bemg  returned,  and  that  he  was  in  execution  for  this 
caufe  only  (which  they  held  to  be  coram  nonjudice),  the  party  \va$ 
difcU^rgcd. 

{4)  Sec  alfo  13,  Rich.  t«  c  5. 


JD. 


us 


6cH 


Freedom  of  Speech. 


c«rniogFretdom 
of  Speech  ill 


Die  Mdrtis  \2^  Navemhii  1667. 
Report  of  fhe    T]PON'a  rcDort  made  by  Mr.  P^aughan  from  the  Com- 

mictee  concernmg  Freedom  of  Speech  in  Paniament, 

« 

Resolved,  &c. 

nrllAT  the  Houfe  do  agree  with  the  Committee,  that  the  aft  of 
'*'  parliament  in  4. '^r».  8.  c»  8.  conimon'y  intituled,  **  An  aft 
**  concerning  Richard  Strowd^^  is  a  general  law  («),  extendinglo 
indemnify  all  and  every  the  members  of  both  houfes  of  parliament, 
in  all  parliaments,  for  and  touching  any  bills,  fpeaking,  reafbning, 
or  declaring  of  any  matter  or  matters  in  and  concerning  the  parlia- 
ment to  be  communed  and  treated  of,  and  is  a  declaratory  law  of 
the  ancient  and  ncccflary  rights  and  privileges  of  parliament  {h). 


mffjfi^t  Anino* 
4i« 


Committee,  or  touching  the  repeal  or  aire* 
ration  of  any  old,  or  prd^nf  any  tik^ 
law,  or  redreflinji;  any  {^ablic  grteraMB; 
but  Members  ihall  have  the  fame  Freeiuoi 
and  PrivUcf»  of  Speech  as  before. 

{h)  By  I.  Will.  &  Mary,  ft.  a.  c.  s-  it 
IS  declared  to  be  one  of  the  libcaies  of  ihe 
people.    See  i«  Bi.  Com.  164. 


6.  Hume  Hid* 
•i^S|6« 


(<i)  See  Ru(hw«rth,  p.  66a.  where  in 
the  5. Car. i.  this  lUrute  was  refolyed  by  ^11 
the  Judges  to  be  a  particular  law  :  but  by 
13.  Car.  1.  c.  1.  it  \i  provided,  that  no- 
thing in  the  faid  aA  fhall  extend  to  deprive 
either  Houfe  of  Parliament,  or  the  Mem- 
bers thereof,  of  their  juft  and  ancient  pri- 
vilege of  debating  any  nutters  piopounded 
in  eiiher  Houfe,  or  at  any  conference  or 


Z)/V  Sabbati  23^  Novembris  1667. 
Resolved,  &c, 

TT^HAT  the  judgment  given  5.  Car,  i.  againft  Sir  John  Etht^ 
^    Denzel  Hoilisy  and  Benjamin  ra/cntifiey  in  tlie  king's  bench  if  an 
illegal  judgin^nti  and  againft  the  freedom  and  privilege  of  par- 
liament, 


Die  Sabbati  7^  Decenibris  i(>6'j. 

Resolved,  &c. 
'TTHAT  the  concurrence  of  the  Lords  be  defired  to  the  votes  of 
-■'  this  Houfe  concerning  Freedom  of  Speech  in  parliament, and 
that  a  conference  be  on  Monday  next  defircd  to  be  had  with  the 
Lords,  at  which  time  the  votes  may  be  delivered,  and  reafons  f«r 
them  given. 


Die  J  avis  12^  Deccmbris  1667, 
MESSAGE  from  the  Lords  bv  Sir  IfViiam  Chi/df  znd  Sir 


homas  Kft court. 


4.  Cum,  \y'.^ 
347' 


Mr.  Speaker, 

'T'HE  Lords  have  commanded  us  to  acquaint  you,  that  thfv 
*     agree  with  this  Houfe  in  the  votes  delivered  them  at  the  laft 
confercMQc  concerning  Freedom  of  Speech  in  parliament. 


J^Hedom  oF  Speech;  ^5 


Die  Mercurt'i  li^.  Deambris  1667. 


^£Xlr  the  Lord  Chamberhin'zn^  Lord  AJhky  reported  the  efFeft 
^  of  the  conference  with  the  houfe  of  commons  yeftcrday, 
hich  was  managed  by  Mr.  VayghUfij  who  faid,  he  was  com* 
landed  by  the  houfe  ol"  commons  to  acquaint  their  lordlhips  with 
>n]e  refolves  of  their  houfe  concerning  the  freedom  of  fpeech  in 
arliamei^t,  and  to  defire  tlieir  lordlhips'  concurrence  therein. 

th  order  to  which  he  was  to  acquaint  their  lordfhips  with  the 
rafons  that  induced  the  houfe  of  cohimons  to  pals  tliofe  re- 
>lVes. 

He  faid,  the  l^bufe  of  commons  was  accidentally  informed  of 
ettain  books  publilhcd  under  the  name  of  Sir  George  Croke's 
Leports,  in  one  of  which  there  was  a  cafe  publiihed  which  did 
ery  much  concern  this  great  privilege  of  parliament,  and  which* 
raffing  from  hand  to  hand  amongft  the  men  of  the  long  robe, 
night  come  in  time  to  be  a  received  opinion  as  good  law. 

The  houfe  of  commons,  confidering  the  confcquencc,  did  tak« 
rare  that  this  cafe  might  be  inquired  into,  and  caufed  the  book  to 
3e  produced  and  read  in  their  houfe;  and  he  thought  the  next 
md  cleared  way  to  inform  their  lordlhips  was  to  read  the  cafe 
itfelf,  which  is  qumto  Carol!  primi  JkTwkaeJmas  Term,  which  cafe  was 
read  as  foUoweth : 


'*  The  King  agahtft  Sir  John  Elliot,  Dcnzel  HoUis,  and 
Benjamin  Valentine. 

*»  AN  INFORMATION  was  exhibited  againft  thehi  by  the 
Attorney  General,  reciting.  That  a  parliament  was  fummoned 
to  be  held  at  JVeJiminJier  17.  Afartii,  7.  CaroFi  regis  ibidem  inchoaU 
iind  that  Sir  John  Ellict  was  duly  clefted  and  returned  knight  for 
the  county  oi  Cortrjuall^  and  the  otlicr  two  burgelfes  of  parliament 
for  other  places  ;  and  Sir  John  Finch  chofen  fpcaker  :  that  Sir  John 
Elliot^  machiftans  et  intcndens  omnibus  liis  et  modis  feminare  et  excitan 
difcord,  evil  will,  murmurings,  and  feditions,  as  well  verfus  regem, 
magnates f  pr^^latosj  proceres^  et  jujlicidrios^  et  reiiquos  fubjeHos  regiSf 
ft  totallter  deprivare  et  fubvertere  regimen  et  gubernationem  regni  An- 
CLliC,  tarn  in  domino  rege  quam  in  concilianis  et  minijhris  Juis  cujuf- 
cunque  generis^  et  introducere  tumultum  et  confufionem  in  all  ellates 
and  parts,  et  ad  intentiomm  that  all  the  king's  fubje£ts  fliould  with- 
draw their  affeftions  from  the  king,  the  ajd  of  February^  anna 
4.  Car.  X.  in  the  parliament  and  bearing  of  the  commons,  falsoy 
fnalitiosey  et  feditiosi  ufcd  thefe  words,  "  The  king's  privy  council, 
CRo.  CAR*  ♦  Q^q  *•  his 
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**  Lij  i*:dgcc,  and  h!s  cnunfcl  !rarncd,  have  co-f*  .-ri  •■;c;V.«:  f. 
••  traaipic  unccr  thLi:  tctt  the  libcrlici  of  tiiC  lub'ccti  z:  ::::>Te2lx, 
*'  aud  the  liberties  oi  ihls  houfc/" 

*^  And  afterwards,  upcn  the  fecond  of  .'-V-*,  tf'rrj  4.  aforesaid, 
the  IklrAg  appointed  the  parlia^icnt  to  be  ad*ournea  unnl  the  tciuK 
oi"  .l/ircrn  next  tcIiowine«  and  fo  iignibed  bis  plcaiure  to  the 
hou{c  of  coQinions ;  andrt;at  the  three  defestdants.  the  laid  fcconJ 
day  ct'Marib^  4.  Qif\  1.  mal2t:^st  agreed,  and  amongl:  themfeWri 
ccrnfpired  to  d:iturb  and  di^ract  the  commons,  that  they  (houM 
not  aijourn  themilves  according  to  the  kin^;'^  plcafute  before 
H  ^li.nid  :  and  that  the  faid  Sir  Js^n  £;.:;.•,  according  to  the  agrcr- 
riisntand  confplracy  Lfcrelaid,  had  inaiicioafly  m  ^./;,;ra«  rt;i- 
urrsHfK  pr^.'i^^jrr,  ii;  the  houic  of  coouxions  aforeli^d.  fpokca 
thefe  falfr,  pcrnicicus,'  ar.i  fedirious  words  precedent,  &c.  a.id 
that  tiie  ia-d  Denzei  h'L-.z^  according  to  the  agreement  and  cori- 
Ipiracy  af  Tcfaid  betaern  him  and  the  other  defendants,  then  and 
there  r.V^i,  rr.aii:izsl\  et  /^\V:-V;.»y,  uttered  Intc  fa^a^mallti^'a^n  ^^ani&' 
kfi  ve^TQ  pracfd^Kile,  ii:  and  tiiat  the  fvd Denzul  HzIm  aiiJ  £^- 

cd  iKtf.Vifxm  ft  frtj^'iCtum  pr^d:^,  uttered  t!le  faid  words  upon  the 
faid  fecond  day  o(  Alarcb^  after  the  fignifyin^  the  ting's  picafurc 
to  ad;o  jrn  ;  a!id  when  the  faid  S:r  "ychn  F':n:h^  the  Speaker,  cnJta- 
vr-'jrci  to  get  out  oftiic  chair.  acrorJinero  the  king's  commani.thcy 
vJ/:  smii  ma^tu/ort:  it  ilLcvi  y!![^^\\\A^  evil -In  treated,  and  forcibly 
derair.ed  him  in  the  chair  :  and  afterwards,  being  out  of  the  chair, 
they  alKiultcd  him  in  the  houfe,  a!id  evil  intrea'ed  liim,  €t  vzolmtfr 
ma\u  fit:':  c:  illlcliz  drew  him  to  the  chair,  and  thruft  him  into  it: 
wherc;:rvc:s  tlierc  \va?  great  tumult  and  commotion  in  the  houfc, 
t^  tlir  rr:a:  terror  zi  :hc  crmm-  n^  there  allcmbfed,  againft  their 
ali-^  u:::t.  >.  t  :x  r::.rr . .  r.T^^tu  :  .  nd  to  the  dilhrrifon  of  the  kir.c, 
his  crown,  n.ij  ciz^-t;,  f-^-r  w-  ijh,  Xc.  To  this  information  the 
c-:"i:i»^w  .:  ';'?-":^J"*Z,  ^rcad^d  to  tlie  juriiciclion  of  this  cci::^ 
that  r'vw  Court  jucl.t  :.ot  to  liave  coiiufance  thereof,  becaufe  it  is 
f •  r  c:rc'-t<  J?:lc  ri  pi  !:amcnt,  and  ought  t^  b^-  there  examined 
aiK!  p-;:i:I:ed,  anJ  ::-•  cifewherc.  It  \va>  tlureupoit  dcinuired. 
a:.i  af:cr  arjuir.i.-  ad.uJgcii,  that  they  oug'.:  to  anUvor.  for  the 
cr..::r:  :•  f:*:  ct  .:';•"; ric",  fcJitious  ccts  and  pr:i£l;cc>,  to  ftop  t^ 
ai;:v:::rr.e:i:  rf  r::c  pailiarr.ent,  v.hich  may  be  examined  outer 
parl»an.r':t,  be'n^:  i;d;::ou5  and  unliwfij;  afts^  zr.d  this  court  inay 
ta  V e  CO : i  J  fa  *.  ce  ar.  J  p  j  r, i :  h  zb em.  A  fr  j r  •va rd 5  c  i  vc rs  rules  l>eir'S 
giv.'.'i  .t^,!  ;:*  t!.em.  . :/.'  ^TrV  ^:^.i  £...::,  that  r*e  Ihould  be  coai- 
mitrc^  lO  the  7V:iv .'  end  fi;nu!i  pav  two  r^ioufand  pouncs  fine, 
a-^d  uro^.  •:■*  enlargement  ihould  n*:d  fure:ie>  fcr  his  good  beha- 
v:o\:r;  5»J  '  j:.i  if:  fi:  :\  t!:ar  h-:  r.ould  pay  a  thoufand  n-arks, 
an  J.  :>.>:v'd  rr  iT.rr.'^ntd.  aid  f  n  !  f.treties,  &c,  a-id  againft  Ti- 
.V .: :  .\  i-\ .: !.-  ihojld  pavi:v-  hundred  pounds  fine,  be  imprifoncJ, 
an:l  :-:;d  ;-::c?ic5."       *    '  * 

T>.f:i  ^!a.  Va'ch.^n  :.'.d  m'j';a  emphafis  uron  the  word 
*•  T.:.  :.•'-;•:.  .:  ■» :  =:.  .  ■:  ,  Lf.\'  znd  then  \\-::.u  on,  -  I'ha?  tl.;.  Ijt^uff 
rf  cl  nin:cn-  hav"  r.v::  c  :Iv  r.-ivi  t!.c  cafe  as  it  was  in  the  lH)ok,but 
d.vl  1.  s.-k  h::o  -.h;  ::c::c,  whrr: ::;  the  infcrn^iticn  iuclf  tikej  found 
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Tome  confiJciablc  differences  from  the  print;  as  that  thc.crinic  a|- 
.edged  confifting  partly  of  words  fpokcn  ii\  the  houfe,  partly  of- 
rriminal  a£lion§  pretended  to  be  committed,  the  gentlemen  ac* 
pufed  pleaded  fcvcrally»  namely,  fpecially  to  the  words,  and  a  fe- 
deral pica  apart  tq  the  criminal  aftions;  but  the  Ciourt  dealt  fo 
:raftily  that  they  over-ruled  the  whole  plea,  mingled  ^gcther,  and 
rook  it  in  general,  fo  that  perhaps  whatfoever  was  criminal  in  the 
iftions  might  ferve  for  a  juftification  of  their  rule,  ^i^d  rpighl; 
iiake  it  feem  in  time  to  become  a  precedent,  and  a  ruk;d  cafe 
igainft  the  liberty  of  fpeech  in  parliament,  which  they  durft  no^ 
ingly  and  barefaced  hz^ye  dor^e, 

**  Tbc  l|oufc  of  qomrnons  did  take  care  to  inquire  what  ancient 
aws  did  fortify  this  the  greateft  privilege  of  both  houfes,  and 
:hcy  found,  in  the  fourth  year  of  Hknry  the  eighth,  an  aft 
roncerning  qi^p  Richard  Strovjcl,  who  was  a  member  of  parliament, 
md  was  finqd  at  the  ftani^ary  courts  in  the  weft  for  condcfcending 
md  agreeing  with  other  members  of  the  h6ufe  to  pafs  certain  afts 
:o  the  prejudice  of  the  ftannaries.  This  aft  was  made  occafionally 
for  him,  but  did  reach  to  every  member  of  parliament  that  then 
Biras  or  Ihall  be,  the  very  words  hc'mg^  viz.  **  And  over  that  be  it 
;*  ENACTED  by  the  fame  authority.  That  all  fuits,  accufements, 
*  condemnations,  executions,  fines,  amercements,  punifliments, 
**  cor  reft  ions,  grievances,  charges,  and  impofitions,  put  or  had, 
'*  or  here.after  to  be  put  or  had  unto  or  upon  the  faid  Richard^ 
^*  ind  to  evcry'bthcr  of  the  perfon  or  perfons  afore  fpecified,  that 
^*  riAw  be  of  this  prefent  parliament,  or  that  of  any  parliament 
^*  hereafter  fhall  be,  for  any  bill,  fpeaking,  reafoning,  or  declaring 
'*  of  any  matter  oir  matters  concerning  the  parliament  to  be  com- 
'*  ment^d  and  treated  of,  be  littcriy  void  and  of  none  cffeft.  And 
'*  over  that  Be  it  enacted  bv  the  faid  authority.  That  if  the 
'*  faid  Richard  Sirovjd^  or  any  of  al!  the  faid  other  perfon  or  per- 
"  fons,  hereafter  be  vexed,  ti*oubled,'  or  otherwife  charged  for  any 
"  caufes  as  if  aforcfaid,  that  then  he  or  they,  and  cverv  of  them, 
'*  fo  vexed  or  troubled  of  or  for  the  fame,  to  have  aftion  upon 
^*  the  cafe  againft  every  fuch  perfon  or  perfons  fo  vexing  or 
'*  troubling  any  contrary  to  this  ordinance  and  provifion,  \\\  the 
^*  which  aftion  the  party  grieved  fhall  recover  treble  damages  and 
'*  cofts,  and'  that  no  proteftion,  eflbign,  nor  wager  of  law  in  the 
•*  faid  aftion,  in  any  wife  be  admitted  nor  received." 

He  faid,  **  It  is  very  poflible  the  plea  of  thofe  worthy  perfons, 
Dtnzci  HoI/is^  Sir  J.ohn' Elliot^  and  the  reft,  wa^  not  fufticient  to 
fhc  jurifdiftion  of  tlie  court,  if  you  take  in  their  criminal  aftions 
iltogether  ;  bXit  as  to  the  words  fpoken  in  pp.rliamcnt,  the  Court 
:ould  have  no  jurifdiftion  while  this  aft  of  4.  tP?:.  8.  is  in  force, 
which  extends  to  ail  m^mbeVs  that  thcfn  were  (or  ever  fhould  be) 
as  well  as  Strowd^  and  was  a  public  general  lav/,  though  made 
ppon  a  private  and  a  particular  occafion. 

He  recommended  to  their  lordfhips  the  confidcration  of  the 
time  whcAthcfc  words  ill 'the  Cafe^ofS^R  GtORGE  t2iu>KE's 

Reports 
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Reports  were  (pokcn,  which  was  tht  fefcond  of  M^^cb^  4.  GiiWi 
primi,  being  in  thit  parliament  which  began  in  tlic  prcccdcnr 
March,  3.  CaroL  at  which  time  the  judgment  given  in  the  king's 
bench  about  Habeas  corpus  was  newly  reverfcd,  which  concerned 
the  freedom  of  but*  perfons,  the  liberty  of  fpeech  invaded  in  this 
cafe ;  ind  not  long  after  the  fame  Judg»5s  (with  fome  others) 
joined  with  them  in  the  cafes  of  (hip-money,  invaded  the  pro* 
pricty  of  out  godds  arid  fcftttes  ;  fo  that  their  lordfhips  find  every 
part  of  thefe  words,  for  which  thofe  worthy  perfons  wereaccufcd, 
juftificd. 

If  any  man  fhbuld  fpeak  againft  any  of  the  grcit  officers,  as 
the  chancellor  or  treafurer,  or  any  of  the  reft  recited  in  thofe  afts, 
as  by  accufing  them  of  corruption^  ill  counfel,  or  tlie  like,  he  might 
poflibly  juftify  hirofclf  bv  proving  of  it ;  but  in  this  'cafe  it  was 
impomble  to  do  it,  becaufe  tnofe  judgments  had  preceded  and  con- 
cluded him,  for  he  could  make  none  biit  by  alledging  their  own 
judgments  which  they  themfelves  had  refolved,  and  would  not 
therefore  allow  to  be  crimes  which  they  had  made  for  laws. 

He  did  inform  their  lordfhips,  that  the  bill  in  the  rolh  hath 
another  title  than  that  he  did  mention,  this  being  l^'hat  that  the 
clerks  knew  it  by,  rather  thin  the  proper  title. 

The  wordi  in  the  cafe  are  charged  ea  intentiotUf  tvhich  di^ht 
not  to  be ;  for  it  is  clear  and  undoubted  law,  that  whatever'  is  in 
^tfelf  lawful  cannot  have  an  unlawful  mtent  ahncxed  to  it. 
Things  unlawful  may  be  made  an  higher  crime  by  the  illnefs  of 
the  intciit:  for  inflance,  taking  away  my  horfe  is  a  trefpafs  onlv, 
but  intending  to  fleal  him  makes  it  felony:  borrowing  my  hodc) 
though  intending  to  ileal  him,  is  not  felony,  becaufe  borrowing  is 
lawful.  And  there  were  no  ufe  of  freedom  of  fpeech  otherwife, 
for  a  depraved  ititention  may  be  annexed  to  any  the  moft  jufli- 
fiable  aftion.  If  a  man  eat  no  flcfh,  he  may  be  accufed  for  tb« 
depraved  intention  of  bringing  in  the  Pythagorean  religion  and 
Aibvcrting  the  Chrijiianx  If  a  man  drink  water,  he  may  be  ac- 
cufed of  the  depraved  intention  of  fubverting  the  king's  govern* 
ment,  by  deftroying  his  revenue  both  of  excifc  and  cufloms. 

No  man  can  make  a  doubt  but  whatfoever  is  once  enabled  l« 
lawful :  but  nothing  can  come  into  an  aA  of  parliament  bat  it 
muft  be  firfl  offered  or  propounded  by  fomebody ;  fo  that  if  the 
aft  can  wrong  nobody,  no  more  can  the  firft  propounding;  the 
members  mull  be  as  free  as  thehoufes.  .An  aft  of  parliament  can- 
not difturb  the  State,  therefore  the  debate  that  tends  to  it  can- 
not, for  it  mufl  be  propounded  and  debated  before  it  can  be 
enafted. 

In  the  reign  of  Henry  the  eighth,  when  there  were  fo  many  per- 
fons taken  by  aft  of  parliament  out  of  the  lords  hoHfe,  as  the  abbots 
ajid  priors,  and  all  the  religious  boufes  and  lands  taken  awaji  it 

had 
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had  been  aftrange  information  ag^ini^  any  member  of  parliament 
then  for  propounding  fo  great  an  alteration  in  church  and  ilate. 

Befides,  rch'gion  itfelf  began  then  to  be  ahered,  and  was  per- 
fede4  in  the  beginning  of  Edivard  the  fixth's  reign,  and  returned 
again  to  popery  in  the  btginning  ot'  queen  Mar/s ;  and  tlie  pro- 
teilant  religioa  reftored  again  ia  tl.e  beginniiig  of  qiiecn  Eli^ 
zabetVs, 

Should  a  member  of  parliament  in  any  of  thefe  times  have  been 
juftlv  informed  agahift  in  tlie  king's  bench  for  propounding  or 
debating  any  of  iiiefe  alterations  ?  lo  chat  their  lordlhips  perceive 
the  reafons'  and  inducements  the  houfe  of  commons  had  to  pafs 
tturfe  votes  now  prefented  to  their  lordlhips. 

After  thefe  votes  were  read,  t;/a. 

Resolved,  &c. 
'T^HAT  the  aft  of  parliament  4,  Htn.  8.  commonly  cntituled, 
*"  **  An  Aft  ccncerning  Richard  Strowd,"  is  a  general  Inw,  ex- 
tending to  indemnify  all  and  every  the  members  of  both  houfcs  cf 
parliament,  in  all  p.irliainents,  for  and  touching  any  bills,  fpcak- 
ing,  reafoning,  or  declaring  of  any  matter  or  matters  in  and  con- 
cerning the  parliament  to  be  comm'jncd  and  treated  of,  and  is  a 
declaratory  law  of  the  aQcici>t  and  n^cpffhry  rights  <in4  privileges 
of  pajiamcnt. 

Resolved,  &c, 
'T^HAT  the  judgment  given  $.  Car.  i.  againft  4?;r  ^0^;/  £///•/, 
-*■     Denzel  HolUs,  a.nd  Renjamin  ratcrttne^  efquircs,  in  the  king's 
bench,  was  an  illegal  judgment,  and  againft  the  freedom  and  pri- 
vilege of  parliament. 

To  both  which  votes  the  lords  agree  with  the  houfe  of 
commons. 


TT?ON  confidcration  had  this  day  of  a  judgment  given  in  the 
^  court  of  king's  bencli  in  Michael.  *  s  Term,  in  the  fifth  year 
of  king  Charles  the  firft,  againft  Sir  John  Elliot^  knight,  Denxel 
Holies.^  and  Bcfijamin  Valentine^  efquires,  which  judgment  is  found 
to  be  erroneous;  it  is  ordered,  by  the  lords  fpiritualand  temporal 
in  parliament  alfembled,  That  the  faid  Dcn-zti  Holies^  enquire  (now 
Lord  Holles,  Barcn  of  Ifcfd),  be  defired  to  caufe  the  roll  of  the 
court  of  king's  bench  wherein  the  faid  judgment  is  recorded,  to 
be  brought  before  the  lords  in  pailiament  by  a  writ  of  error,  to 
the  end  that  fuch  further  judgment  may  be  given  upon  the  faid 
cafe  as  this  houfe  ihall  find  meet. 

A  MESSAGE  was  fent  to  the  houfe  of  commons  by  Sir  fFliUam 
•"  Childe  and  Sir  Jujhman  Lcwin^  to  acquaint  them,  that  the 
lords  do  agree  to  thofe  votes  which  were  delivered  at  the  con- 
ference ycllerday, 
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Xl^HEREAScounfel  have  been  this  day  heard  at  the  bar»  as 
^^  well  to  argue  the  errors  affigned  by  Lord  Holl£s,  Barm 
9f  Ifeild^  upon  a  writ  of  error  depending  in  this  houfe,  brought 
agaifift  a  judgment  given  in  the  court  of  king's  bench  in  5.  Car.  1. 
acainft  the  uiid  Lord  Holles,  by  the  name  of  Dewztl  Holla, 
eiquire,  and  others ;  as  alfo  to  maintain  and  defend  the  faid  judg- 
ment o»i  his  majefty's  behalf:  upon  due  confideration  had  of  ^^'hat 
hath  been  offered  on  both  parts  thereupon,  the  lords  fpiritual  and 
temporal  in  parliament  do  order  and  adjudge,  That  the  faid  judg- 
ment given  in  the  court  of  king's  beach  in  5.  Car.  i.  againft  the 
(aid  Den%el  Holies  and  others,  fhall  be  reverfed. 

The  form  whereof  (to  be  affixed  to  the  tranicript  of  tht 
record)  followcth  : 

'PT quia  curia  parUamenti  de  judicio  fuo  de  et  fuper  profmijfis  rti- 
•^-^  dend*  nondum  advifatur^  dies  datus  eft  tarn  pra£{f»  GalfKido 
Palmer,  militi  et  baronet,  qui  fequitur^^c,  quam  pradi^.  DcN2£L 
ehmino  Holles  coram  eadem  curia  ufque  ad  diem  MeRcurii  decimum 
quintum  diem  ATKihls  tunc  proximum/equentemapud  West MOV AST. 
in  comitat,  MiDD.  de  judicio  fu9  inde  audiend.  ei  quid  curia  pnrdiH. 
nondum^  i^c.  Ad  quern  diem  coram  curia  pradiff.  vemt  tarn  praiH. 
Galfridus  Palmer  quiJequUur^  isfc  quam  pnedi^us Deuzll  A- 
minus  Holles  in  propriis  perfoHh  fuis.  Super  quo^  vi/is^  et  ftr 
eimdem  curiam  nunc  hie  plenius  intellehis  omnibus  etjsngulis  pretmijjisy 
maturaque  deliberatione  inde  habiti^  conjidcratum  eji  per  curiam  fra* 
di^am^  quod  judicium  fradi^.  ob  err  ores  pntdi^os  et  alios  in  rt- 
eordo  et  procejfu  pnrdihis  compcrtos  revocetur^  adnul/etur,  et  pemtiii 
pto  nuih  habeatur  ;  et  quod  pr6edi6f*  DenzEL//  ominus  Holles  ai 
•mnia  qua  idem  Denzel  dcminus  HoLLES  occajione  judicii  pradiH. 
amifstf  rejlituatur, 

Jo.  Browne,  Cleric*  ParliamtntcrufH* 
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ne  ought  to  recite  the-  flatutc  of  Marl- 
bridge^  -  •  -         229 

AiSion. 
A8i9  moritur  turn  perfttnay  how  to  be  undcr- 

ftOOdy  -  -  -  j;40 

Where  it  (hallbt  brought  upon  lhc^;7z;//,>  cf 
contrad^  and  where  upon  the  privity  or 
ipa/et  '  -  loj,  1^4 

Bting  vranfjtory,  it  may  be  laid  in  any  coun- 
ty,  -  -  -  •         -*++ 

Aeiion  upon  the  cafe,  for  falfcly  pr(>curiiijj 
one  to  be  indidcd  of  tie'^fun,  15, 16.  239 
For  laying  felony  to  onc%  cliarge,  277-  ^^6 
In  m  >tter  of  deceit,  where  it  iief>,  141,  14% 
For  mifufing  his  horfe,  -  20 

For  refcuing  one  out  of  execution,  and  whe- 
ther it  lied  for  the  party  dehtee,  107 
For  falfcly  caufing  money  10  be  twire  paid, 

Hh  J4» 


In  nnfttrr  of  a   f^'^fplracy^  whtthfr   ?t   lies 

?»;i.n;irt  tf  c  one  only,  -  2:9,^71 

H'.iW  it  l*»an  l>e  »)U)Ugi  t     xTe    ^15.  553,554 

Fv)r  kfrpTn^  k  do^.  »Jl».cl  to  bile  Ibtrj,         4^7 

Fcr  KCr}.in;^  a  (lf»g  ulcd    to  bite  hogs,  and 

wh'rh  kllrit  an  hoj:,  -  25+ 

Ap.iuft     n  app.Tr'tor»  fur  falfcly  cit»ng  one, 

fx  Lfi^iOi'ihUi  I  hi-  IpiiitUrtljLoiiit  upon  pie- 

lir.ct  01  •aiir,  -  -  ic^i 

For  rtoppiii^  ancient  lights  in  an  houfe     3  .5 

1-or  ft;»p;>ing  a  water-courfe,  which   ran  to 

his  mill,  -  499,  50Q.  575 

For«-re6\»ng  a  tallnw-fuinace  by  a  chandler, 

10  the  annoyance  of  an  iunkteprr  and  his 

Agdinii  the  bailiff  of  a  liberty  for  differing 
ovr,  who  was  arrefted  at  the  plaintiff's 
fnit,  loefcape,  -  329*330 

By  .m  e^ernior  againft  the  fti- riff  tor  not 
returninj  a  writ  executed  /«  vita  tffta/orh, 

297 

Whether  it  lies  for  a  commoner  againft  •  is 
lord  or  any  other,  who  crc(^^8  a  warreu  in 
t'  e  i  Hid  ;4dj')ining,  and  with  conieg  e  t  up 
thtcom"(>i,         -  -  3-7,388 

For  diftujbanceof  a  commoner  by  vncio- 
fure,  •  -  -  4j* 

Wild  her  it  lie*  in  nature  of  a  ^v.  J  r  mariuij;/!, 

502,  C03 

For  an  hawk,  -  5^4  ^45 

Whether  it  lies  ap:ainfl  tenant  at  wtii  lor 
WriHe  <1one,  -  -  ^gj 

WVitier  it  lieR  by  hufband  and  wife,  for 
wp/pj:  done  to  the  eltale  of  the  w;fe  dur- 
ing covcrtur-,  .  43g 

Ajflion  of  troT€t  and  convrrfioHt  wheihrr  it 
lies  for  money  out  of  a  bag,  -  80 

Whether  ii  Jiep  of  a  bond.  Wh:it  (hall  l,c 
faid  .itonverhon  therof:  and  whtiinr  the 
date  thereof  ought  to  be  (hewn,  262,  545, 

Whether  it  lies  for  the  I  ffor,   if  he^-.   t 

ovei.  &c.  agaii'ft  h  ftrangcr,  '  r  tiiC  Kllcc 

hinnicif,   lor  cutting  ^nd  caiiyng    aw-iy 

timber-trcc«>duriiig  the  Uafe  for  yra.  -,  z^% 

Krz  Wncihcr 
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Whether  it  lie*  by  thr  leflcc  for  life,  for  cut- 
ting the  loppin^S)  which  were  rtlerved  to 
the  ldn:e»  upon  excepting  the  trees  to  the 
lelTsr,  -!  -  437, 438 

Whether  trover  and converjion  of  t '  mbc  r-t  rces 
Jics  foi  the  b^irgdirice  or  t;im  in  rvverfion 
during  the  eftatc  ior  lifV,  beinjr  h  lied  and 
earned  away  by  tenant  for  life,  or  his 
grantee,  -  -  -     274 

Whether  trover  and i^nrjirfton  I'es  for  cattle 
put  to  pafture  at  <«  weekly  fum,  wliich  are 
detained  tor  not  payiri|r  t^^e  p^llur^gc  271 

trover  againit  huib-^nd  and  witV  upon  trover 
and  converjion  ot  goi>ds  to  liic  ute  of  intm, 

494*495 
Whether  an  a£iicn  of  /-ci;<t  atid  con'cnjion 
is  wtth'n  the  (l-itute  o'  I  mitations^  333 
A£l  on  of  trefpaf*  upon  the  cale,  quod  vi  ft 
armls  upit  et  ehnf^^avit  his  catllr  into  the 
tl»le  ot  J,  S.  for  which,  brm-;  damage  fit^ 
f'lrtt^  he  paid  40s.  for  amends  lo  li  c  laid 
J  S.  -  .  .        /  325 

Actors  upon  the  ftatures  of  hue  and  ir\, 
how  tb«ry  ih  ill  be  brougiit,  a  1 1,  412,  21 3 
Whether  a  writ  of  error  lies  upuihthat  ac- 
tion, -  -  -  142 
Action  upon  the  ftatute  of  n^a'ntcnance  23a 
Upon  the  ftatute  ^i  Jcaudalum  magnatunif 

Adion  upon  the  cafe  for  words :  if  the  w  orcig 

be  uncertain,  it  lies  not,  -  2S3 

For  words  fpokcn  a*  two  ftretal  days,  if  d;»- 

mages  be  entirely  given,  and  the  words 

fpoken  at  one  tiine  he  not  act'onablr,  how 

judgnr>ent  fliall  br  given,        237.  327  328 

Wlirther  it  lies  for  frying  J,S'  is  llie  ieputcd 

father  of  fuch  a  baflard,  -  436 

Sufpicion   is  no  pood   ciufe  to  juftify  ihc 

fpcaking  of  n^^ntlerous  word?,         -         jt 

For  words  flandcriiig  ont'h  tirlc  140,141.469 

special  prejudice  niuft  be  thcrcii«  alic  :f:cc:, 

J4I-469 

It  is  not  within  the  ftatuteof  n.  Jac.  of  limi' 

tations^  -  -  -       141 

For  words  in  fc^nd^l  to  b'S  pirce  or  cflRce, 

i4»  *5-  4o-  >9*-  2*3-  *»9-  *6i.  459>  460. 

510.  563 

F»T  words  fcandaliz'np  his  trade  or  Iiv«np, 

31.  211.  2S6,  237.  265   270.  282-  317-  319. 

382.  47»-  5J5.  S'6i70 

For  words  whereby   lo's  of  life  or  corporal 

punifliroent  wouh^  en^ut,  52.  92.  135.  i4> 

163.  J7f*3^-*6S>*^9-  *^7  a82,283.2S8. 

307.  318.  320.  321,  322. 324.  326,  327,  328, 

319.  337»  37^-  4» 7-  474»475-  4^0. 4ii9-  509, 
510.  512.  553.  i72 
For  dcf'<maticu  and  words  of  incont»nency, 
II?   1^5  229.  261.269.285.  309.  322.  339. 
393. 404-  43*-456i  457.  466-  486'  487 

Adjournment. 

How  the  adjonrtiinent  of  the  Term,  or  any 

me  returns  thereof,  ib  to  be  made,  11,  12. 

27.  200.460.  466 

What  day  (liall  be  the  6rftd»y  of  the  juftices 
liuii  %i  aftci'  the  adjournment,  200 


Adminiftration  and  Adminiftraton. 

To  whom  it  (hall  be  commtttr<l,    8.  9.  io6. 

Whether  it  belongs  to  the  buibjod  aUer  the 
wife's  de. I h,  -  .  ,0^ 

Where  it  (hdll  he  f^id  to  be  granted  gme- 
r^lly,  an  \  writ  re  fpecially,  -         ^^^ 

Whtrc  an  aumniftralor  Ihall  pay  eft.,  21^ 

A.imiuiftr  Mor  tucd  m  ihe  Ipinlual  court,  to 
make  diftnbuiion  of  goods  alter  debtb  >nd 
legacies  paid,  (hall  have  a  prohibition,  62, 

63.  2ot,  201 

Whether  an  ^dminiftratormiyhavcaZ/^^ri//^ 
II  I. on  an  cxtint  fued  by  the  executor  <jf  the 
inteft^ie,  who  died  bcfirc  the  exrtnt  re- 
lurnct!,  and  the  liberate  rued,45 1 ,452. 457 
««'  459 

Acfmiuiltrator  durante  minort ietate^  bringing 
an  at^liM,  need  not  (hew  that  the  other  is 
infra  4etatem  IT  annorum,  -^       *   144 

Ad  mm  iftf  ator  durante  minor  €  ee^mUw^.  irbcre 
hi6  power  determinetT      '  *,^     . '   '  51^ 
See  £jc6ctttors.      i*  *    "• 


Adjpindty.  , 

Rt  fo'.utions  itijfa  tlic  cafe  of  admiralty  jii- 
nldiaion,       a       .  296,297.603. 

^d  quod  damnum. 
Sued  fcr  (lopping  an  highway,  and  how  to 
be  profecuttd,         -  :  16^,  ,6? 

*AIicn  and  Denizen. 

Alien  n  ay  be  adminilh-ator,  and  take  a'^mi- 
nifirai'on  of  leafes,  as  well  as  of  perfonal 
thrnKS,         -  -  -8.9 

The  fatr.er  a  merchant  liTing  beyond  fea  , 
his  child  iiorn  there  fh^ill  be  a  denizen, 
though  the  mother  be  an  alitn,      601, 602 

Amendment. 

Where  it  fh^ill  be  of  an  original  writ,  and  in 
what  manner,  -  .  -4 

A  fter  iliue  S6. 92. 144, 145. 14^.  ,03,  204. 2-8. 

Of  a  rec.  rd  after  verdi<ft  up  q  the  miipnfion 
oi  ihc  habeas  corpora,         -  -         32 

Of  rccoi  ds  after  writ  of  error  brought,  86. 95. 

Of  the  n^me  of  a  juror,  whether  it  may  be 
by  the  flatotr  of  21.  Jac.  203.  364 

Of  the  iiifipriui  roll  after  vcrdia,  where  the 
entry  of  the  nij  prius  roll  was  in placito 
travfgrij/ionuy  and  the  plea  and  ifluc  were 
in  pLuito  dcfj:tif  -  274,275 

Of  the  rei  ord  of  a  poJ)ea^  whether  it  may  be 
alter  the  return  tr,crcot,  -  33S 

In  point  of  judgment,  and  after  certificate 
thereof,  upon  a  writ  of  error  allowed  410 

Upon  mjfprifion  of  the  clerk,  after  writ  of 
error  brought,  .  574.  55^.  ^t^e 

The  ifTue  roll  may  be  amended  by  the  im- 
parlance roll,  but  not  i  eonverfof       46.  9s 

A  record  of  quo  'warranto,  amended  two  or 
three  years  after  the  entrv^         •       144 

Where 
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Where  it  is  the  default  of  the  clerk  m  judicial 
procefsi  there  ihdll  be  amendmenty  3^ 

Amercements. 

Where  the  amerccmrnt  of  the  plaintiff" ought 

to  be  feveral>  and  where  but  one,         J?^ 

An  infant  ought  not  to  be  amerced,  4xo 

Whether  for  amercements  in  the  leet  and 

court  baroOf  upon  a  diftrefs,  dam^igef  and 

cofts  ought  to  be  given  to  the  avowant, 

534>  515 

'  Of  a  clerk,  for  altering  a  rtco'rl,      -        278 

How  amercements  in  t*^e  lheriff*stournouKht 

to  be  tftreatcd  and  levied,  -  ^75 

Annuity, 

Whether  it  be  a  real  or  pcrfonal  aflion,    171 

Whether  aa  annuity  for  life  granted  to  extr- 
cife  the  office  of  (teward  or  park- keeper, 
Ihall  be  determined  by  the  determin;ition 
of  the  office,  -  59»  6° 

Whether  an  annuity  may  be  demanded  by 
bill,        -  -  -        171,  i;2 

How  the  judgment  in  a  writ  of  annuity  lliali 
be  for  the  principal  and  arre^iracreft ;  and 
how  it  (hall  be  where  ic  is  againft  the  heir, 

43^*  437 

Appeal. 

Whether  it  m.iy  be  brought  in  the  next  En- 
glifh  county  for  a  murderinWdeSf  t47>24S 

Of  an  order  or  f^nttnce  from  one  place  or 
court  to  another,  which  is  there  confirmed 
or  revcrfed.  The  order  is  made  peremp- 
tory, •  -  -         3SO, 3S« 

Appeal  by  the  fon  and  heir  againft  his  mo- 
ther, for  the  death  of  his  father,  and  judg- 
ment thereupon,  -  53i>  53« 

Appendant,  Parcel,  he. 

Where  a  new  buihling,  by  encroachment 
upon  the  lord's  waftc,  wa?  atfjoiucd  to  «*n 
ancient  mefluHge  anno  33*  Eliz,  And  in 
19.  Jac»  1.  the  f^id  meffuage,  cumpfrtiuen- 
tiii9  WIS  dcmifid  for  years  j  the  faid  new 
purprcfture  not  being  found  to  have  been 
ulcd  toyrether  with  the  hoiifc,  palFed  not 
by  the  words  cumpertinentiisy  iirr.   17,  18. 

Whether  Und  lying  in  D.  four  milea  dift.m: 
from  the  meflU:i>.'e  ot  J-  S.  in  S.  yet  nl- 
wJys  ufed  tnd  oecupieU  with  thcfaid  mef- 
fuage,  HhII  pafs  in  a  devifeof  rhe  faid  mef- 
fuage,  cum  omnibus  etjia^ulii  pcrtintniiisy 
<bt.  •  -  -  57 

Whcthrrland  may  be  Ciid  to  be  apprrtaining 
to  an  hoiife  in  the  kinjj[*s  tat'e,  where  it 
halh  been  let  and  occupied  rcgether  wiih 
ir,  -  -  -  -         169 

Arbitrament. 

What  (hall  be  good,  216,  217.  226. 1^3.  3$ 3. 

433,4i4-S4« 


To  pay  money  at  a  ftranger*s  houfe,  whether 
it  be  a  good  arbitrament,  -  i»6 

At  what  time  the  nomination  of  an  umpire 
may  be  appointed,  if  the  arbitrators  cannot 
agree,  -  -  -        263 

Submiflion  to  arbitrament  by  feveral  bonds, 
where  it  fliall/Dc  faid  but  one  fubmiffion, 

433,  434 
AflTets. 

How  the  plaintiff  ihall  have  judgment  upon 
aflcts  found,  -  -  37J 

Whether  it  fhdl  be  afTels  by  difcent,  where 
the  father  dcviffth  his  land  to  his  fon  and 
heir,  upon  condition  that  he  flinll  p..y  his 
debts,  &c.  -  X7>  x8-  x6« 

Afligns. 

Whether  an  aflignee  in  irult  with  others  (ball 
be  charged  by  the  receipt  of  his  <  ompa* 
nions,  or  only  upon  his  'wn  leceipt,     31* 

Of  whatcovtnants  an  ;«fligntcof  a  terra  flill 
take  advr^ntagc  by  the  common  l»*w,  or  by 
the  ftalute  of  3».  Hen-  8.  c  45.  137.  503. 

580 

How  the  aflignee  of  a  reverCon  (lull  bring 
covenant  againft  leflVc  for  ye^rs,     -      2^5 

^^^)cthcr  an  ;«flig«icc  of  an  eUxle,  to  whi*  h  a 
future  ufe  and  contingent  ettate  is  an- 
nexed, may  have  benefit  of  the  contingent 
uft,  -  -  -  3S«»  359 

Alli^jnee  of  a  rent :  with  what  covenants 
chargeable,  •  24,25,221,221 

Alfignte  of  A  rev^rtion,  of  wiiat  covenants 
he  (hull  talic  advantage,  •  137 

Affifc. 

Of  what  thii /•  it  lies,         -  -  555 

Of  <larrcin  preicLMitnt,  -  341 

Of  a  rent,  -  5^7>  jo8.  520,  511 

Where  an  aflifc  ol  mortdaunccfter  lies  of  land 
demifable*  •  •  563 

-4(7^'''^A  345- 384-  * 

What  fliall  be  faid  a  good  conlideration  in 
an  afjumpjit^  -  -         19-  70.  77 

It  lies  not,  being  groimded  upon  a  perfonal 
promife  in  a  real  contract,  if  the  real  con- 
t>a£l  be  executed,  -  415 

DamMKCS  iCv  ovcrcd  in  an  ajfumpft  cannot  be 
a  bar  to  a  debt  upon  a  record  or  fpeciaity  6 

In  an  ajjumpfit  to  pay  a  debt,  the  plaintiff 
muft  rtuw  the  caufe  of  the  debt  ;  but  not 
fo  upon  an  accompt,  .  116 

Whether  it  lies  for  rent  upon  a  Icafc  for  years, 
upon  a  general  indebittttus,  -         343 

III  confideration  that  he  fhail  make  a  leafe 
for  years  a  Icafe  is  m^dc  for  years,  r«n- 
derini;  rent :  if  .tu  aJftimpfitX\t%  for  the  rent 
inarrcar,  -  -  -         4^ 

Wneihcr  it  lies  prefently,  where  the  contrwl^ 
is  to  pay  at  feveral  days,  and  makes  a 
failure  at  thw'  firft,  -  241.  350 

Whether  one  may  plead  in  difchargc  thereof, 
wirhcut  ftewing  how,  -  384 

^  «'  3  Upon 
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Upon  ronfjdcration  pail  is  good,  if  il  be  upon 
the  tkfcmlant'$  requt-ft,  -  409 

T«>  pny  tanium  quant ur/  merurt  for  foch  .1 
th'nc,  or  tor  doing  luch  an  a6^,  whne  it 
fliall  he  good,  -  77.  571 

To  foibear  a  ilcUt  pavlhlum  tempus,  whether 
it  Ke  goo«S  &c.  -  -  241 

To  forbear  a  debt  aliquo  trmpori,  and  he  A- 
ledges  that  he  forbore  tor  a  year,  if  it  be 
good,  -  •  409.438 

To  pay  money  upon  a  fimoniac  1  ci>nua(lt, 

337.  353.  3'i« 

To  pay  money  iipon'ntfren,  &c.    271,  27  j 

Id  confideration  thnt  be  Iht  uUl  deliver  a  ge- 
neral acquittance,  he  ail-  tlgelh  ihat  he  de 
livered  a  gtncr<il  acquittaiict  to  a  (Iranger, 
to  the  ufe  of  the  prty,  -  19 

In  conndcrttiun  that  ihry  ftiall  acccmpt  to- 
gether; and  the  defmdaiit,  being  found 
in  arrearages^  promifed  to  pay,  -     116 

JJfumpJit  to  p^y  for  wedding  apparel* to  w^at 
appnrel  it  ihall  extend,  -  s% 

To  give  fo  much  in  marriage  with  his  dau».i«- 
ter  at  he  gave  with  iny  other  daughter, 
how  to  be  expounded,  -  x86 

Firmumfacne  to  fuch  a  woman  fuch  a  por- 
tion ;  whether  it  amounts  to  a  warranting 
of  fo  much,  &c.  -  -  soi 

To  pay  fo  many  Ft  ench  pieces,  whether  they 
be  to  be  intended  French  crowns,  194^  195 

^^  3^4t  3^5)  in  /i/.ConGdcralion  and  Time. 

Attainder. 

In  7l  frtjetnunire,  li  "W  if  fli.Jl  rrlatc,  172 

Attaint  lies  in  a  writ  ofei  quiry  of  wa(le,4i4- 

Attorney. 

What  privileges  he  hath,         -  i'.  3?9 

How  puniflicd  for  deal ingfalfdy  in  hisplact , 

74- 

Whether  he  (hall  have  an  a£lion  of  debt  tur 
fum^  which  he  laid  out, -is  Iblivitoi,  inar.o- 
ihcr  court  wherein  hci^  not  attorney,   160 

Foi  what  luma  laid  out  by  nim  he  Ih  11  be 
allovvcdy  -  107.159,160 

Whether  he  (hdl  mnint^^in  ^-o  idtion  tor  la\' 
Wn^Yiim^*  common  barrator y*  -       192 

See  in  tit,  Fincb  airciicd,  and  Privilegeb. 

Attornmeiit, 

Whether  attornment  to  the  grant  of  a  rcvcr- 
fion  may  be  by  words  of  aflfent  thtrtlo, 
fpoiccn  to  a  mcrt-  ftranger,  and  what  OmiI 
be  a  good  attornment,  -  440,441 

Audita  S^ercla. 

Wh'tfhallbc  a  good  firmife  in  an  avdlta 
qucnla^  -  -  'SS'^H 

^gainft  whom  it  (ha'l  l>e  brou^rht,  where  one 
recovers  debt  and  afrjj:ni^  the  extent  over, 
and  !  trwards  idc.Jcih  .  ii  judgments  and 
executions,  -  -  a  14 

Upoi  .»  juogmtnt  in  trefpafs  by  two,  far- 
miHiig  that  a  thud  pcitoo  v»' w  p^ix^i  \^  vVit. 


tre(Vi*fs,  and  after  the  judgment  bad  «»?^e 
faiiFtsflion  for  tte  fame,  -  4<>3j  «44 
By  thrrej  where  juf!gment  iaagainft  41  ihr.f, 
and  one  is  eniy  talcu  in  tkecutior,  w)u- 
4 her  the  two  who  wctc  not  taken  in  tx^- 
cuiion  may  join  wtb  him,  »         443 

Averment. 

When  it  may  ag.iinfl  the  wor<f«  of  s  deed,  501 
VA  htre  i»  tmglit  t«i  he  fpe^'i^Hv  pAfAdrd^  61 
Wheie  a  generd  averment  fliaii  be  allowed, 

542,  S4J 

That  a  recovery  againft  y.  S»  for  rre'p^tis  of 

"baitcrf  in   one  county,  and  <«g8in'ft  J- N- 

ft»r  trefpafs  ot  battery  in  another  coviiry, 

is  one  and  the  fame  trefpafs,        -        444 


Ancient  Demcfhe. 

Whether  it  may  be  pleaded  after  impar- 
lance, •  -  •        9 

Cuftom  there,  that  the  land*  are  dcfcendible 
to  the  eldcft  daughter,  •  4S4 

Avowry. 

If  an  avowry  ft>jr  part  of  a  rcnt»  »nd  fiyrws 
not  how  he  is  fdtit'fied  of  the  refidue,  is 
illf  -  -  -  X04 

Whether  in  an  avowry  for  an  herlot,  ihe 
avowant  ought  to  (hew  the  kind  of  bc;»ft, 
and  the  price  thereof,  -  260 

Where cofis  and  damages  fhall  beaHowed  m 
an  avowry,     -      497-  53a>  5S3>  534,  535 

Authority. 

When  it  (hall  be  faii)  lo  be  purfued,  113 

Wh^t   fljdl  be  authority  to  an  extcutor  to 

fell  after  the  death  of  tcium  for  life  ;  /nd 

whctlier  a  I'urvjving  executor  m.^y  fell,  3^? 

Award.    See  Arbitrament. 


B. 

Bankrupt. 

What  inte-eft  he  hath  in  goods  extended  h- 
fore  ihc  !:birat.t       -       149.  166.  176,  I77 

How  a  debt  (iiic  10  a  bankrupt  by  liuipic 
contract,  and  a(rigned  to  a  creditor  hy  tl»c 
commilfioners,  Ihall  be  recovered,  187. 209 

Whether  an  inn-kecpcr  he  Within  itic  Italutc 
ot  bankruprp,  -  549,  55^ 

Whether  a  liiuemakcr  be  within  the  laid  i'^- 
tute,  -  -  -  31 

See  tit.  Bargain  and  Sale,  /a^/f/ Copyhold. 

Bargain  and  Sale. 

Whprc,  by  cuRom,  copyholder  in  fee  dylog 
feifcd,  his  wife  is  to  have  it  during  herhfc  > 
a<tid  he  becoming  bankrupt,  the  cemmir* 

fionerif 
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ftoAer8|  by  indenture  tnrolledi  bargain  and 
fell  the  faiJ  laod  :  the  huiband  dies,  the 
wife  18  admittcdi  and  afterwards  the  bar- 
gainee admiiteil ;  whether  the  tftate  vcfted 
ID  he  bargainee  before  admittance)  56S, 
569 

Baron  or  Peer.  Scf  Peer, 
Baron  of  the  Exchequer.  5^r  Judges. 


Whether  the  bnfband  may  d^vife  the  wear- 
ing  jewels  of  his  wife,    3*3t  344-»  345»  34^ 

They  cannot  be  jointly  charged  tor  convert* 
ing  goods  to  their  own  ufe,  a 54..  494>  4SfS 
Sec  tit.  Feme. 

Baronet. 

Whether  It  be  a  name  of  dignity,  and  wtchin 
the  tnteotion  of  the  llatute  of  x.  Edw'^» 
C.4.  -  -  "H..  |7if37» 


Baron  and  Feme. 

Where  they  ought  to  join  in  a€tion»,4i9. 43  7> 
438-  S^S-  554.  594 

Where  they  ought  to  be  fued  jonuly,  2  54-4«  7 

Where  he  fliall  have  the  fole  aftion  tor  beat- 
ing his  wife,        -  -         90, 9'* '75 

Uuiband  and  wifr  are  fued  to  outlawry,  and 
before  the  outlawry  the  5 arofi or  ihc  fime 
appear  :  what  (liall  be  done,  and  how  the 
appearance  fluH  he  ent*-rcd,        -     38,  j;9 

Huiband  and  wife  adminiftrHtrix,  recover 
debt  aad  damages  s  the  wife  dies  :  the 
hulbindfhall  not  hPiycfcirefadast  io8. 227, 

223.  464 

Hufband  and  wife  executrix,  how  tlie  judg- 
oientlhall  be  upon  a  diiaftavit  of  ih  -  wfe, 

5x9.526 

Hufl>and  releafeth  the  fuit  of  his  wife,  for  de- 
famation, in  the  ipiritual  court-  It  is  a 
good  releafc*  quoad  the  coftb,  but  not  qv9aci 
the  defamation,  -  -         222 

Hufband  fued  by  his  wife  in  the  fpiritual 
court,  inforctd  to  pay  his  wife's  cofis  in 
fuit  againft  himfcif,         -  -  x6 

Hulbind  and  wife  fued  in  trefpafs;  the  huf- 
band dies  betwixt  the  day  oUiift  prius  and 
day  /;/  banco  :  whctber  judgment  fhall  be 
tntt  red  againft  the  wife,  -  509 

Hu(l)<ind  and  wife  fued  in  trefpafs ;  the  huf- 
band is  acquitted:  wheihtr  the  judgment 
ihall  be  againft  both  quoad  capiantur,  40^1 

407.513 

Hufband  copyholder  in  right  of  his  wife  for- 
feits it  :  whrihcr  the  wife  and  her  heirs, 
after  the  dcAth  of  the  hufband,  Oiall  be 
bound  thereby,  -  -  7 

Hufociiul  fcifrd  in  fee,  makes  feoffment  to  the 
ufe  of  himltll  ami  wife,  and  to  the  heirs  of 
the  furvivor  of  them  i  and  afterward 
makes  a  fcctffmvut  of  the  fame  land,  and 
dies:  the  wile  enters :  the  feoffment  of 
the  lUift)  nd  hath  dcltroyed  thecontin>;ent 
ufeufthcfte,  -  -  102 

IIuft)inJ  *»nd  wife,  jointenants  in  fee  by  pur- 
cl:af« ,  (Uirii.g  tc»e  coverture  :  the  hi;fbti)d 
fole  II  .ikcs  A  Ir^lV  tor  tweniy-one  years  by 
indenture,  rmdi  rin^!;  the  ancient  rent,  and 
dies:  whether  if  Oiall  bind  the  wife,  as,  23 

Iliiiband  puflvired  of  a  kafe  for  yeais,  he  and 
his  Wife  join  in  a  leafe,  rendering  rent  to 
them  and  the  furvivor  of  thtm  :  whether 
th:  rent  be  good  to  the  wife,  288,  289, 290 

A  wife,  tenant  for  life  of  an  hop-ground, 
dies  immediately  before  their  gathering, 
the  hufband  ihall  have  them,        •        515 


Barr^or. 

A£lioQ  brought  by  an  attarnej  fbr  calling' 

h\ an  common  barrator f  -  29a 

Indidtments  for  l^arrairy^        -  340.  34S 

Bar  to  actions. 

Bar  certain  to  common  intendment  is  goody 

6.  195 
If  a  replication  be  not  good,  yet  if  the  bar  be 

ill  iu  fubftance>  judl^foent  Ihali  be  for  the 

plaintiff*,  -  -  -5 

Being  pleaded  at  large,    where  it  may  be 

anfwered  by  replic.ition  at  large,  -  384 
In  an  a£lion  of  trover  for  goods  i  that  be  re« 

covered  in  trefpafs  for  the  fame  goods, 

pleaded  in  debt  upon  an  obligation,  although 
it  anfwers  not  prccifely  to  the  condition, 
yet  w&ere  good,  -  195 

Baftard. 

Who  (hall  be  accounted  the  reputed  fai/ier  o^ 
a  baitard  child,        -        34i*  350,  35r.470 

How  a  baftard  fh^ll  be  provided  for  by  the  pa- 
rifli,  or  by  the  reputed  father,  purfuant  to 
the  ftatuteb  of  iS.  £//«.  c  3.  and  3.  Car.  i. 
C.4-         -        341- 35o>  35X.  436.  470*47* 

Battail. 
Battail  gaged  in  a  writ  of  right,        •        51* 

Bail. 

Falfely  offered  and  infufficicnt,  how  to  be 
puniflied,        -  -  .  14S 

Bail  fufticicnt  tendered  to  a  fctjeant,  who  by 
one  was  arrcfted  upon  a  plaint  in  London  t 
whether  the  ferjeant  be  bound  to  accept 
thereof;  and  what  remedy  for  the  party 
if  he  (liould  refufe,  -  -        196 

Biil  granted  upon  habeas  corpus,  ^oj.  ^s^-  SS^ 

Writ  of  error  brought  by  the  bail,  for  a 
jijdgment  g'ven  ^g^inft  the  principal,   5$* 

Where  a  capias  is  fued  againft  the  bail,  and 
he  t^ken  in  execiitio<i,  without  kny/ciri 
facias  fued  againlt  him,  it  ihall  be  error. 

Writ  of  error  brought  by  the  principal  and 
b<ijl,  for  an  error  in  the  principal  jtl4g« 
meiit.  and  execution  agaioft  the  bail ;  acd 
therefore  abated,  -        408*  5741 575 

Bail  in  the  king's  bench,  bow  it  diffrri  from 

bail  in  the  common  pleas,  .  4S1 

R  I  4  BaUiff 
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Bailiff  of  Liberties. 

Whether  he  may  make  an  extent  upon  an 
elegit,  and  deliver  the  moirty,        -       319 

Wiui'r-  he  ftnUjuftify  and  exculci  where  "e 
ihcriflrhimArlt  cannot>         -  446}  447 

Bill  of  Exceptions. 

Where  an«1  when  a  bli  of  exception  (hal!  be 
for  not  admitting  evidence;  and  wh'tt 
fhAll  be  done  there  upon»  -  34^ 

Bill  of  Review. 
Where  it  cannot  lie,         -         40.  3  m  .  3  5 1 


Bis  petilurttk 
Where  aided  after  vtrdi6^, 


30  f 


Bifhop. 

What  grants  or  leafes  of  bifhops  (hall  bind 
their  fucceifors,  16, 17. 47, 4^,  49^  ^o.  25^4 

158.  279   S57 

Of  an  ancient  offivC*  with  an  addition  of  a 
new  fee  which  it  confirmed  i  whether  it 
iball  bind  the  fucceifor  for  any  part,  47, 

48»t9.  5C>-»79.  5S7 
May  grant  letters  of  inftitution  under  any 

feal,  and  out  of  his  diocefe.        -  342 

U.s  ceitificate  of  a  couprement  in  loyal  ma- 

crimony^        •  -  -      35»»  35* 

Brewers, 

Whether  they  may  be  faid  to  be  vi£lua11ers 
wiihin  the  ftatutc  of  II.  Hfxr  8.  c    .  113 

Whether  brcwtrs  and  bakers  be  within  the 
ft  tutc  of  S'  Eliz,  c.  .  for  uling  a  trade, 
ficc.  -  -  -  499 

Brueria^  what,   179. 

Burning  of  Houfes. 
Where  ij  is  felony,  and  where  not,  337»338 

Borough  Englifh, 
The  cuftom  thtrct^f  expounded,  41  x,  41  »>  4-*  3 

Bye-law. 
What,  and  whom  it  (hail  bind,       •        493 


c. 

Capias. 

It  cannot  be  J^war'cd  'galnft  the  princ'pal, 
without  fiiinpyirrr^  facias  agarnft  the  bail, 

Wherr  judgnr^rnt  flud  bt  Ueo  cnpiatur^  178, 

34.0.  406,  407 

Captat  )mitled  in  an  indidment  of  rccufancy; 
aud  thcrcf«f^  crronCtfUB,  -  505 


Certificate. 

•*  Vr  accoupU  in  loyai  matrimoH}^*''  hoUr  to  bc 
made,  -  -  -  351 

Of  <»nc  beinr  bf  yond  fr.is,  under  the  f^ral  of 
the  town  uhrfr  he  vi\is  refi^fefit,  without 
oa  h,  for  the  truth  ih«reot»  and  onefworn 
for  the  cxpoiition  ihcrci>t,  is  »K>t  allow- 
able, -  -  .  365 

Gertiprari* 

Where  it  may  be  awarded  to  certify  another 

ceriiorari,  -  -  91 

Where  it  ii.ay"be  to  certify  an  original,  whrre 

an  original  iiTalledgcd  to  be  certified,  91. 

410 

To  remote  an  indidment  of  felony  oirt  of 

•    the  rinque  ports,  how  to  be  dire^rd,  25s, 

*53   *64>  *65.  291 

To  remove  a  record  out  of  the  kinf^^s  bench 

into  tbc   chaucery,    whether    allowable, 

»9T»  '»9^ 

Whether  it  may  be  direfted  into  iVales  to 

remove  an  indfAment  from  thence,  331, 

33* 

Chancery. 

How  fai«l  to  be  always  open,  •  3 

Its  junfdi6^ion,  -  190,191 

Whrtht-r  It  can  give  relief  againft  dower,  191 
Whether  a  decree  in  chancery  ftiall  not  be 
re-examined  upon  bill  of  review,    40,  311 
The  proceedings  there,  upon  a  (t^tutt  fta[  le» 
45»i45»-458»4S9 

Cheating. 

With  falfe  dice,  how  to  be  puniHied,      134 

Judcmenc  againlt  one  for  cheating  with  faiie 

tokens,  -  -  -  5»^ 

Churchwardens. 
Ele(aed  by  the  parifli  and  not  by  the  p.*rf».n, 

Wrif  awarded  to  the  ecclt-na (I leal  court,  for 
admitting  him  to  his  ofli  e.  -        589 

Wh.-re  they  lliall  have  litublc  cofts  in  luiis 
againll  tlcm,    •        -  »;5    *85-467 

Cbique  Ports, 

Their  HbertJe?,       -      -     247-  as**  »53.  «9f 

How  writs ougnt  to  be  d'rcacd  thithet,  1521 

^Si'  a64,  a^S-  a9' 

Ckrg)'. 

Where  it  fball  be  taktn  away  from  one  who 
robs  a  chamber  in  an  inn  of  court,  no  per* 
fon  being  in  the  fatd  chamber,  but  in  othrr 
parts  of  the  houfe,  -  47i»  474 

If  the  principal  prays  his  clergy,  and  h;»th  .il- 
low^nce  thereof,  the  acceflary  is  to  be  dif- 
charged  without  being  put  to  bis  book, 

566, 567 
Collufiou, 
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Collufion,  Covin,  or  Fraud. 

Whirr  it  [hall  be  intended  without  be'ng 
found,  -  •  48^,484. 

Where  ii  (hall  not  be  intended  ui»l«fs  c\ 
prcfsly  found y  -  55®»  55' 

CommiiTion  and  Commiffioncrs. 

CommifTiori  in  the  time  of  one  king  executed 
in  the  time  of  another  bcf.re  notice: 
whether  it  be  not  determined,  and  to  what 
purpi'fe  it  ihall  be  goodt         •    97,  98*  99 

Commiifionert  forcccle(ia(Mca1  mattcrb,howy 
and  in  what  cafef,  they  ought  to  proceed, 
bf  fiucor  tmprironment,  113,114.120 
See  Court  Ecckfiaftical. 

Common  and  Commoner. 

Wliether  a  commoner  may  Jcill  conies  eatinp; 
up  his  common,  -  s^?*  3^^ 

Common  granted  ubieunque  et  quandoLunque 
an)€riaSuu Jusrint  \  what  paCTeih  thereby, 

599 

Common  appendant  cannot  be  fevered  from 
the  foil  by  gr^int,        -  -  542 

CommoQ  appurtenant  to  a  manor,  being 
certain,  may  be  annexed  to  parcel  of  the 
manor,  or  may  be  fevered  from  it,       432 

'Whether   common    appurtenant    may    be 

*     created  by  deed  within  time  of  memory, 

and  whether  it  may  be  divided,      -      482 

Common  granted  to  one  in  his  manor  and 
lands  of  D.  The  grantee  may  claim  com- 
mon in  any  part  of  the  manor,       -       599 

None  may  entitle  himfelf  to  any  prohi  a 
prendff  in  alieno  foloy  without  grant  or 
prefcription,  -  -  54* 

Common  Recovery. 

Againft  the  king,  not  good,  -  96 

By  an  infant,  how  ^rood,  -  307 

See  ReciiVcry. 

Conditions. 

What  words  (hall  make  a  condition,   t:8. 

1*9-455.456 

The  performance  of  a  condition  i^rticdcnt 
ought  10  be  averred,         -  19^.  381 

Condition  of  an  obligation  to  enjoy  fuch 
Untis  ;  whether  the  obligor  is  to  warrant 
it  againd  unlawful  titles,  •  5 

Coniiition  to  furrindrr  upon  forfeiture  of 
payment  of  money  at  a  day  certain  :  the 
money  is  paid  beiorc  the  day  ;  whether  it 
be  a  good  performance,  -  it^ 

Upon  an  obligation  to  perform  all  covenai  ti , 
payments, and  agrecmcritsin  a  leafr:  whe- 
tner  the  obligor  ought  to  pay  the  tci.t 
without  demand,  -  -         76,  77 

l^ii![fit  for  onr-and-twenty  years,  upon  con- 
dition that  he  fliall  not  alien  any  pait  above 
three  years,  during  tie  term  i  if  oihei- 
write  the  leafr  to  be  v«»id  t  who  lets  for 
three  yearb,  and  fo  fiom  three  ye^rs  to 
thice  years*  duiing  the  term  i»f  liis  lite,  if 


he  lived  fo  long  :   whether  this  we're  a 
breach  of  the  condition,        -        5i'»5'* 

Confcflion  and  Avoidance. 

Where  one  of  the  parties  claim  by  a  later 
grant  from  one  and  the  fameiurty,  ther* 
needs  not  any  confefl!ion  and  avoiding  hi« 
title,  -  -  -        581 

What  (hall  be  a  goo  1  ronfeflion  and  avoid- 
ance in  a  plea  i  <t»<I  where  it  (hall  be  good 
without  iraverfe,  and  where  not,  325,  494 

Confirmation. 

Where  it  may  enlarge  an  eflate,  or  make  an 
e(tatc  in  ejfct  which  was  barred  by  \ 
fine,  -  .  -  478,  ^-^ 

Of  a  leafe  by  a  parfon  made  in  9.  Eli%>  the 
confirmation  beii»g  in  14.  £//s.  by  another 
patron  and  ordinary  than  were  at  the  time 
of  the  Icafe  made,  yet  good,         -  38 

Confidcration. 

\x\  ajfumpjitt         8.19,20.178.272,173.409 
To  raife  ufes,  -  -  519 

To  \oibzKV pauHuium  tewpus^         -  241 

S-c  AJfumpJit' 

Confultation. 

Granted  for  the  probate  of  a  will  fuoad  boKOt 

where  the  will  is  mrde  of  lands  nnd  )!oods, 

165. >66, 391.  395 

Whether  it  (hall  beprantnJ  v.  uhout  motion, 

if  the  dc'kndant  anlwer  not  to  the  piohi- 

bition,         -  -  -       238,  X39 

See  Prohibition. 

Copyhold  and  Copyholder. 

How  a  copyhold  eftate  Ihall  be  plea<lecf,    190 

What  (hall  be  laid  to  be  a  reafonaolt  fine  ti>r 
a  copyholder  to  pay  upon  his  adniitt.ince, 

196 

A  copyholder  by  the  common  law,  without 
fpcctal  cuf)oni,  cannot  make  a  Jcate  for  one 
year;  but  it  is  a  forfeiture,     -       a33»  234 

Whether  copyholds  be  withiii  the  ft^tu'e</c 
JoKtSt  -  42,  43»44i4| 

Whether  copyhold  Imds  are  liable  to  the 
(latutesof  bankrupts,    549,  5co.  568,  (69 

Copyholder  by  Ixtitc  Uis  it  by  .ndeiture, 
w-th  divers  covenants;  and  afterwaid.^ 
furrendeis  to  the  ule  of  anotr.er  :  whcti  tr 
h:sairi)(ncc  (hall  have  bcneht  of  the  co- 
venant, -  -  14,  25 

Copyholder  for  life  furrc  nders  to  the  ufe  of 
another  ;  and  the  lord  acce[>is,  and  grants 
it  to  lejij  que  ufe  for  hs  li^c  :  be  dies: 
whethir  tht.  fiitt  copyiiolocr  (liall  re-have 
it,  -  -  -  205 

Copyholder  furrenders  out  of  court  ;  in 
whom  the  intereft  rells*  until  he  l>e  pie- 
fentcd  and  admitted,      273.  183.  5(9,  5;o 

Copyholder  furrenders  iwi my  acres  into  icse 
lenaui's  h.in(is,  arcoiding  to  a^reemt  nr 
upoo  condition^  to  be  vwid«  &c.  and  l^e« 

Itiie 
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fofc  tbe  tiofcc  prefixed,  he  furrmdcr*  one 
9f  t*ic  iw€n»y  tcrcft  to  ipotbcr,  and  alicr- 
WArds  pcrtorm$  the  condition  :  whether 
th):i  fet  omi  furrcnder  be  good,    »73t  274* 

Copy  hoi  rr  furrt-ndcTS  to  the  u(e  of  one  nut  of 
ccniTt,v;>on  condition  to  be  void  j  and  af- 
terwards, hetore  IhC  condition  performed, 
furrmdcrs  rotheiifeof  anothti  :  tht  condi- 
tion IS  prrformcd  j  thefccond  furrcnder  is 
piefrntcd,  andthcparty  admitted,  the  firft 
never  being  prcfcnted »  whether  it  be  jiood, 
aT3.  i74-  *83»  »&+ 

Lord  of  a  manor  makes  a  leafc  th*  n  of,  and 
of  a  copyhold  theein,  by  the  name  otfuch 
a  tenemrnt  i  whether  the  copyhold  t>€  not 
determined,  -  -  51  f 

Copyholder  for  life  claims  a  cudom  to  cut 
dowQ  and  (^11  trtcs,  &c»  •  no,  2x1 
See  Surrender. 

Coroners. 

Coroner's  inqueft*  of  what  pcrfons  it  ought 
to  be  takeiij»  -  -  134. 

Where  a  writ  awarded  to  the  coroners* 
where  the  0)criff  is  plaintiff  or  drfejadnot, 
be  error,        ...       34.5, 346 

Corporations. 

What  a£^<  they  may  do  without  deed,     i^o 

Where  the  mifnammg  of  a  corpor  «tion  ^li^ll 

make  a  deed  or  record  ill,      160.  572.  574- 

Cofts  and  Damages. 
Whether  they  may  beaffcflcd  without  vcrdi£l. 

Where  after  fpeci-iT  vrrJifl  tbe  plaintiff  ciil- 
continutd:  wnclhvr  the  defendant  Ih^ll 
have  cofts»  -  -  575 

Whrre  collf  and  damages  fhdU  he  «llowt  d  to 
avowaniS,  -  497-  53S>  534»  535 

Where  they  ihaW  be  acainft  ^i\  adiniiiinr,4jor, 
or  an  txrrutor  iionfuited,        -         29.119 

The  defendant  ihwll  have  cofts,  where  the 
declaration  is  iP,  -  -       175 

Coftd  given  pro  (liltitioue  exr€utionii  »n  a  writ 
ofcnor,  -  •  40c 

Cods  rele.*fed  in  the  Ipiritu^l  court  hy  the 
hi>A>aiid  lor  the  defamation  of  his  wife>22s 

Cofts  paid  in  thr  fpir'tual  court  by  the  huf- 
band  for  his  wife,  upon  his  wife's  fuinff 
him  there,  -  -  16 

Where  ihcy  (hall  be  difcharged  by  the  gene- 
ral pardon,  upon  afcnten*  e  in  the  fpiritual 
court  for  defamation,  and  where  not,  46, 

47-  114 

Where  dtiuble  cofts  (hall  be  upon  a  falfc  fuit 

againft  churchwardens  and  other  officers, 

175.285,  286 

Attaint  brought  hy  the  pUintiff  upon  an  ac- 
tion of  battery,  whi^h  l.a«i  palicd  aga)n(t 
b«m,  and  now  the  ftift  v-iUdt  was  af- 
firmrl :  whether  by  the  ftautes  of  21.  cb* 
23.  kien,  S.  e*  .  the  defendant  (hail  have 
aoy  muic  coftsi  •  -        i4« 


CovcnaBt. 

By  what  words  made,  and  bow  to  be  con- 

(ifutd,  -  J28,  129  207 

Where  the  word  *^  prfix-idtd^*  in  an  iiidtn- 

ture  (hall  make  a  covenant,   and  wherr  2 

condition,         -  .  -     121,1:9 

Id  covenaot  one  may  ailign  fcvcral  tu-c^chis^ 

but   not  in  debt  upon    an  obligalitMi  t>'r 

perform -iocc  of  covenant  IS,  17^ 

The  breach  of  a  covenaiu  being  in  the  imic 

of  an  aflignee^  and  an  adbon  brought  by 

bim,  the  covenantee  caaooi   ruicate  this 

a£tion,  -  -  50) 

Whether  a  covenant  fiiall  bind  jd  infast  to 

be  an  apprentice,  -  -  179 

Where  covenants   in  deeds  (hall  be   fiiid  10 

be  didifd  by  thenifelvca  \.  and  wtKretbey 

(hall  relate  and  be  expounded  by  prectdcjit 

covenants,  -  -  10; 

How  a£tion  of  covenant  «nay  be  brougbt  by 

an  alHgnee  for  not  repairioK  an  houfe; 

and   wbat  (ball   be  f^id  to  be  a  breacii 

thereof,        -  -  -        a4,25 

B: ought  againit  an  affignee  or  grantee,  iSS. 

HI,  m 

Whet-her  it  lies  againff  the  leflTee,  where  fce 

hatn  alligncd  over  bis   eftate,  and  tbe  af- 

(igntrc  is  accepted  for  tcnanc^  srf«.  221. 5I0 

Made  by  an  alBgnee  of  a  term  for  Hfe,  and 

by  him  in  rcverdoo :  wbethrr  tbe  sAios 

(liaH  be  br'^ught  as  aflignee  of  both,  or  of 

hirm  whohatfi  me  inheikance,     -        185 

Covenant  to  make  furrcnder  of  a  copyhold 

up  )n  r  queft,  -  -  1J9 

That  l^nd  (l)all  be  of  fuch  value  yearly,  and 

tbat  he  will  (tand  (cited,  -  3^ 

Covui.     iee  CoUufion. 

Counfcl. 
AfTigncd  to  one  arraigned  for  felony,  tx:- 

Wh.it  matters  they  may  plead  and  give  \\\ 
fviiJcncr,  -  -  365 

Where  a  prrfon  indj<ftcd  (htwsaiiy  ex/cplion 
in  law,  any  one  not  alUgned  may  bruf 
counfel  fur  him,  -  -        14? 

Counts-     See  Declaration. 

Courts. 

The  cuftoms  and  precedents  in  evcrv  court 
are  the  iawp  of  the  court,         -     5*7i  5^^ 

Of  what  cuftoms  tbe  courts  are  bouoU  to 
take  cognizance,  without  fpecial  p<eadiDg* 

561 

The  court  (hall  not  take  cognizance  of  any 
errors  upon  the  record,  unlets  they  be  af- 
figned,      •      .  -  -  5) 

Where  title  appears  for  the  king;  whether 
the  court  i»  bimnd  ex  ofich  to  award  for 
him,         -  -  -         590. 59* 

Of  fttir-chamber,  iu  foundation  and  l^ttS- 
di<aioD>  -  •  i«.5i« 

To 
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To  whK  purpofc  fcnlcnc«»  there  (hall  bind, 

56.65 

I. Court  of  Chancery-  5^f  Chan- 
cery. 
2.  Court  of  Kino's  Bench. 
Iti  power,  -  15^2.  209.  no.  330 

IIRje  being  joined  ui  chancery,  Aud  the  ic- 
cord  delivered  into  the  king's  bench,  may 
be  well  tried  by  nijiprius  out  ot  the  king's 
bench,  -  -  -       313 

3.  Court  or  the  Common  Pleas. 

Its  privilege!  for  the  ferjeants  and  officers 
thereof,  -  -  11.84.85 

Different  Hnanncrof  proceedings  betvvixt  the 
king's  bench  and  common  picas,   4S1.  518 

its  sincient  jurifdiftion  in  granting  prohibi- 
tions to  court  chrittian*  where  they  pro- 
ceed in  prejudice  to  the  common  Uw>  88 

4.  Court  of  the  Exche^iter. 

Mi»y  demife  as  well  for  life  as  for  ytars  the 
king^s  lands,  under  the  exchequer  feal,  513 
See  tit.  Offices  by  Inquifitiun. 

5.  Court  of  the  Exchequer- 
Chamber. 

Of  what  antiquity,  -  -  514- 

Whether  an  error  in  deed  is  allignabic  in  tbe 
exchequer-chamber,  -  514 

In  what  cafes  writs  of  error  lie  in   the  ex- 
chequer-chamber, 142.  266.  300.  464 
See  tit.  Judges. 

6.  Court  Ecclesiastical. 

Whether  they  may  deprive  any  of  his  office 


Where  inferior  courts  in  pleading  ought  To 
fhew  their    uthority  and  creation,         46 

They  cannot  allow  protections,  Ity  K^^rr, 
i'r.         -  -  -         III.  14^ 

A  fufnjedeai  awarded  to  an  inf* rior  court, 
becaufe  an  utler-barr ifttr  whs  not  ftewani. 

Cum  Pertmcntiis.  See  Appurtenances. 

Cuftom. 

How  to  be  pleaded,  -  347 

What  fhall  be  good,  65. 196.  t^t),  t6o 

The  Luftoms  and  precedents  of  the  courts 
are  the  law  in  all  court9»        -       527,  528 

Of  what  cuftom<^  courts  are  f)ound  to  t^ke 
co):ni7.?nce,  without  fpecial  pleading,  563 

Several  cuUoms  for  the  piynr.ent  of  tiihrs, 
X13.  >37.  339-4^3»404- 

Cuftom  to  grant  a  freehold  by  copy  ;  wric* 
tber  it  be  good,        -  -  coo 

Cudom  of  Borough  £ngli(h«  how  it  fhall  he 
conftrucd,  -  -      411,  412 

Cudom,  thill  every  one  fhall  be  conllahlc  in 
fuch  a  village  acrordti  g  to  tbcir  h<ii;ita- 
tions :  whether  it  fhall  btad  a  privileged 
perfon,  •  -  -     389.  585 

Cuftom  amongft  merchants  upon  bills  of  ejc- 
change:  what  fhail  be  good,  and  what  re- 
medy for  non-performance,  301,  3©* 

That  a  feme  et/vfri  in  Loml^n  fhall  ht  fticd 
without  her  bufband,  how  to  be  exptiund- 
ed,        -  -  -  *s,<^ 

Cuftom  in  Lonihn  to  arrcO  n|M)n  pKiiot  en- 
tered in  I  he  compter,  without  any  t,thfr 
wairant;  if  good,  and  whether  ttc  ittv^ 
jeant  oui?ht  to  lake  bail,  -  isr6 

Where  a  cuftom  in  London  may  be  rpaiiili  1 
ftmutc,  -  -  3+7-  3^i 


which  be  hath  for  lifer, 


65 


Curriers. 

What  leather  they  may  fell  uncur,  nnd  to 
whom,  •  -         -     588,  389 


7.  Court  of  High  Commission. 

Its  power,  -  113,  114-  2iO.  5?2 

How  fines  impofed  are  to  be  levied,    -     579 

8.  Injerior  Courts. 
Court  OF  Requests,         •  595«596 

Court  OF  MARiHALSEA,  -  3'8, 571 

Court  of  the  Stannaries  in  Corwunil ; 

an*!  their  manner  of  proceeding,  -  333 
Court  of  the  Marches  of  Walfs;  and 

iti  infticution  and  jurildidion,  309.  531. 
557,  558.  595 

COI-RT  OF  THE  AdmIRALTY,  296,  297.603 

CiANiY  Court,  ToURN,  and  Leet.  6Vc' 
Leet  and  T«>uin. 

Where  the  Court  ofPiFPo\\DER  ought  to 
be  hel:*,  and  for  what  matters  and  Con- 
tr.46t»  in  maikets  ^nd  fairs,         -       45,  4G 

Where  the  Courts  Baron  of  f'Veral  nwinors 
may  be  held  at  one  pU^e ;  and  how  thry 
(hall  be  good,  -ind  wherr  not,  -  367 
S€i  Amercemeut. 


D. 

Damages. 

Where  they  ought  to  be  entirely  glvrn,  and 

where  not,         -  -     10,21.  ih^  4*14 

Entire,  for  wonib  fpokccn  at  icvcral  rimcfi. 

Where  damages  foi^nd  againft  one  de«t  nrtant 
fh^ll  binO  ihe  other,  54,  55.  ^i,  4^) 

Whire  they  maybe  fevernlly  giv  n  rfgtuiilt 
defend  nt^,  and  fluU  be  rcrovcreU  ac- 
cordmuiy  againft  thmi ;  and  where  tbe 
plaiiitiff  ought  to  have  but  damages  of  oriC 
onlv,  -  -  54,  55   »43 

Recovered  in  an  ajfuwp/it,  cannot  be  a  b.4r 
to  a  debt  upon  a  r  c^rd  or  fptcialty,        < 

Where  conditional  damiges  m  ty  be  given  by 
theja^y,  -  -  3»f?J.  »43 
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Whcthf  r  they  ftull  be  enquire  J  by  the  fame 
jury,  where  a  demurrer  is  upon  th«r  evi- 
dence* or  Ihall  be  enquired  of  after  judK- 
lUfnt  by  A  writ  of  enquiry,  -  14*? 

Damages  aw«irded  in  a  writ  ^f  error  upon 
jud^rmcnt  affirmed,  accnrdlDg  to  the  lots 
which  th"  party  fuftained  by  not  hiwring 
bis  eiccutl'^n,  -  -         145 

Where  damaKet  and  cofls  (hall  br  anXTed  or 
increafed  by  rhe  courts         -         17^.  561 

Whether  treble  damag^fd  m'y  b<-  even  bv  a 
ju  >ice  of  peace,  upon  itic  ftdt.  of  23 .  Hrtt-  6. 
ofExtortiom%  -  •         4  J  8- 44  > 

Where  a  penalty  is  piven  by  a  ft^tutr,  there 
oogbt  not  to  be  toy  more  given  for  cofls 
or  damages,  -  <*  560 

Where  a  ftamre  giret  a  penalty  certain,  and 
gives  nn  a'tion  of  debti  if  the  defendant 
doth  not  pay  it,  but  inf.  rccth  the  party  to 
fuit,  he  fh^ll  recover  his  damages  due  by 
the  ftituic  upon  demand*  ai^d  his  colls 
aUb»  ...  ^60 

TUi  tit,  Cofts. 

Darrein  Prefentment.     Set  Affifc* 

Daughter. 

A  daughter  performs  the  condition  to  pay 
money  upon  a  mortgage ;  a  fon  is  b<:>rn 
after  3  whether  the  daughter  may  retain 
or  the  fon  may  ouji  her,  -  %^ 

Cuftom  in  ancient  dcmefne,  that  lands  ave 
dcfccndible  to  the  elceft  daughter,       4S4 

Day. 

No  day  fhall  he  given  to  a  defendant  againfl 
whom  a  verdict  is  found,  -  256 

PemefoU  reci  vers  in  an  a^ion,  and  belorc 
day  iH  banco  takes  hufb^nd  ;  (he  notwith- 
ftanding  (h^ilt  have  judgment,         -       232 

Whether  it  may  be  given  againll  one  defen- 
dant upon  vcrdi^,  where  day  is  given  unto 
the  other  until  the  next  Term  upon  de- 
murrer, -  -  a35,  136 

Where  it  may  be  given  until  the  next  court, 
without  mtnuoning  a  day  certain,        254 

How  adta  done  in  Term-time  fliall  relate  to 
the  fir(t  day  oft^c  Term,  -  102 

How  the  days  in  Term  (hall  be  reckoned, 
2nd  to  what  purpofe,  -  1,3 

S^drto  die  poft  of  the  return  is  properly  the 
day  for  fitting*  and  not  before,    .     14-  loi 

Idem  dies  (hall  not  be  given  to  any  who  m^ke 
defaults  -  -  341 

Death. 

Whether  the  death  of  one  of  the  defendants 
before  judicial  proccfs  awarded  becatife  of 
error,        -  -  -         4*^-  574 

Whether,  when  one  fues  a  judicial  writ  and 
diex,  it  being  fcrv-d  by  the  iheriff  and  re- 
turmd  afterw^id.-,  be  ^cod,  45*f  45>>45»» 

4581  459 
Me  tit.  Abatement  of  Writs. 


T>ecem  Talcs,     See  Tales, 

Declaration  and  Counts. 

Where  they  ought  to  fiicw  the  beginninp  d 

the  particular  eftate,  -  -        571 

Where  it  is  but  conveyance  to  the  aSior,  it 

needs  not  l)c  fo  precife  a*  in  a  pica,  1^9 
Whether  it  b-  go<Kf,al' hough  not  warranted 

by  the  original  writ,  272.  281,282.  327 
Declaration  ill,   becaufe   it  therein  appears 

thn  x\\r  action  was  brought  before  there 

wasany  caufe  of  a£(ion,  -  5-5 

Where  it  net  da  not  bt  filed,  -         535 

Where  it  (hrll  be  made  good  by  the  plea%n 

bar,  -  -  .        iSI 

Where,  be  ng  uncertain,  it  is  m  ^de  %t^c^  l)f 

the  verdt^,  -  429.497. 531 

Where  it  (hall  be  good  if  it  bath  fufficicut 

fnbft^ce,  although  it  be  not  according  ta 

the  ufual  form,  •  309 

Not  jiood  if  by  way  of  recite]  only,  and  not 

dired  aflfirm<it  ve,  -  .        353 

Whether  in  covenaut  it  may  ht  fer  tefatun 

exi/itf  -  -  lU 

Whether  in  the  annuity  forlifcy  it  ought  to 

be  in  dominicofuo  Mt  defioeloi  iti 

Whether iu  an  rje6iment  itbegoodyalthoogh 

it  Wrints  ifi  et  nrmis,  -  40; 

Whether  in  tiefpafs  vi  et  arrtts,  and  not  (it- 
•  ing  centra  patent,  it  he  goocty  -  jsj 
Whether  in  debt   upon  an  obligation,  aiMl 

doth  not  fay,  ((UoJ p€r  jh  iptum  ohUgaivi^* 

CBnceffitf  it  l>e  vood,  -  -       loy 

Where  in  an  audita  ^ir<'r<'/a, although  vicioui, 

it  (liall  be  good,  if  the  wrrt  compreben<S 

matter  fufjicieni,  -  -        irj 

Where  it  ought  to  have   precife  cert.vniy, 

.   ^  507.443-49? 

;n  an  ejectment  of  an  hundred  aero  of  bog 

in  turrit  or i  is  de  Ire  land ^         -         511,  511 

De  pjfcaria  iii  lrel„nd^  -  493 

In  Au  action  upon  the  cafe,   for  (topping  a 

Wdtcr-courfe,  -  499,  30s 

See  tit.  Error  «v</ Judgment. 

Deeds. 
How  they  ought  to  be  expounded,  230. 3S6. 

4«7. 54* 

To  what  time  a  deed  (hafl  relate,  being  deli* 

vered  by  three  at  one  time,  and  by  a  foertk 

at  another,  -  •  2^3 

Ifiaifed  by  the  party  himfelf  after  delivery  : 

whether  the  intereft  thereby  conveyed  be 

as  well  determined  as  tbe  deed  iifelf,  399 

Whether  if  pleaded  and  nif-recitcd  in  fiib* 

(lance  it  be  ill,  -  426,417 

See  tit.  Grants,  and  Monfirani  de  Faitt' 

Default. 

Where  the  default  of  one  defeodMt  flilH 
prejudice  the  other,  -  »;» 

After  default,  the  i^ue  and  pleading  are  oat 
of  the  courts  -  •  517 

Drfcocc. 
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Defence. 

How  it  ought  to  be  made  in  a  writ  of  right, 

310,  311 

Demand. 

Of  rent,  how,  and  ;»t  what  limr,  it  ought  to 

br,  -  -  -         76,  77 

Of  a  rcnt-fcck,  where  it  fliall  be  ir.adc,  508. 

Set  more  in  Rcqui  ft. 

Demifc  of  the  King. 

Wh.it  adls  (ImU  be  drtrr mined  by  the  feme's 
demiie  :  and  what  (haU  itdOd  )£0(><1  imhl 
noticr,  &c.  -  I,  2.  9:>  9^' 

Whether  it  ihall  abate  cr  difronrinu.  Oii- 
ginal  writs,  upon  a  penal  i^d  hroiij:hl  by 
tbe  infotmcr    tor  tbc  king   and  hitnielf, 

iQ,  11 


Demurrer. 

'Where  a  general  demurrer  may*  ht  whbont 
fliewin^  c;inff  by  the  defendant  in  the  con- 
cludon  of  rhe  plea,  Waf.  et  hoc  t^fih  ^c*  or 
j€  hoc  ponilt^t*  ,_'  -  ^^* 

'Wbcre  there  is  a  demurrer  upon  evidti.ct, 
the  jury  ought  to  be  difcharged  wiihoiu 
more  enquiry,  -  -  143 

A  dcnnurrfr  cannot  be  waved  without  the 
coufcnt  of  tiiai  who  demurred,       -      513 

Departure  in  pleading. 

What  fliall  be  faid  to  be  fu,  76*  77-  *^^»  *^9- 

246.  257 

Deputy. 

Deputy  i$  allowable  in  roiniAerialoflfiies,  5^7 

If  tic  mildeme;«n  himfrlf,?'  is  a  torie«rurr,  557 

Who  ought  to  approve  of  the  lufficicucy  ot  a 

deputy,  -  •  -     iS7 

JDe  fon  Tort  Demeffie. 

Where  it  fhall  he  to  the  iflue,  -  1 38 

The  party  himftlf  ihall  not  take  advant-iKe 

thereby,  -  -  240.255 

1^  Debt,  Debtor,  &c. 

Whether  it  lies*  ft)r  wafte,  where  one  is  obliged 
to  perform  all  covenant*  and  paya.enii;  in 
an  indenture  cfleafc,  -  76,7*' 

Z)ebt  upon  a  fimpK  contrad^  lies  not  agamtt 

an  executor  or  irfminiltrator,         -        1S7 

It  lies  not  for  an  attorney  a^ainft  him  who 

retained  him   to  prufecute    for  another, 

^       »93.  194 
brought  againft  the  executon  of  a  fhci  iff  for 
money  received  by  their  tcftator,  upoii  an 
execution,  -  -  539»  54o 

\Jpoo  a  leafe  for  yrarf»  whether  it  may  be 
brought  by  the  affignec  of  the  reveriion  in 
^otlicr  county  than  woei  c  the  land  lien^ 

143.  181 


yVg^infl  one  as  heir  to  his  brother,  and  it 
w.<s  tound  th<it  he  had  the  land,  at  heir  to 
hfii  nrphfw,  -  -  151 

Up<»n  a  c<  ntra^ft  adigned  by  cc^mmiflion  of 
bmkruptsi  tt^e  debtor  dies:  if  the  af- 
fi*  i:ec  Ihall  h-ve  the  debt  ag^inft  the  cxe- 
cniorN    f  the  drbtor  or  not,  -         1S7 

Debt  upon  an  'hlijjaiion  .rood,  although  he 
dec'r.rcs  per  Jcriplum  olli^atoriumt        209 

Upon  a  p'nal  Uitute,  -  156,  257 
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Error  to  reverfe  a  fine  acknowledged,  415, 
416 

Error,  becaufe  more  jurors  than  twelve  were 
in  a  writ  of  enquiry  of  wafte,  4H 

](rror  where  writ  i*  awarded  to  the  coroners, 
whtrc  the  flieriff  is  plaintiff  or  dcfcnd.^nt, 
345»  346 

Where  three  executors  fue,  and  the  one  it 
fevered,  and  judgment  given  for  the  two 
who  profccute,  whttber  it  be  error,  \to^ 
4»« 

Error  brought  againft  three  executors  where 
one  appeared  and  confefled  the  action  and 
judgment,  q-Sod  recuperet  dchitum  againft 
the  three,  and  c](::cut!Oii  dc  bonii  teftator'ist 
ft  tantum^  and  damages  de  bonis  propriis  of 
him  who  appeared, and  mi/ericordia  againft 
all,  -  -  5^ 

Where  the  'venire  facias  is  againft  two  dt- 
fendants  and  the  iilee  tried,  whereas  the 
one  was  dead  before  the  ve^ir/  facias 
awarded,  whether  it  be  error,  426 

Where  juftices  of  peace  proceed  tQtiial  up- 
on an  ^ndi^RYent  of  trcfpafs  the  fame  d^y 
that  it  is  found  and  traverfed,  it  is  ^rto-. 
neous,    340.  438.  448,  449 

Error  of  a  judgment  in  an  inferior  coort, 
becaufe  it  was  idea  c§nceffum  //?,  where  it 
(bovKi  bi|vc  been  ideo  coi^icroimm  cfu  ^* 

44»»  4f5 
Wbelber 
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Whether  it  be  error  in  a  judgment  of  wafte, 
where  it  «^ai  aflSgned  in  cutting  down 
twenty  apple-trees,  and  the  jury  find  the 
wafte  in  cutting  down  two  apple-trera, 
arid  no  jiidgihent  of  iJeo  in  miferlcordiu 
fro  refiUuOf  -  •  453 

Error  of  a  j'udgnient  ift  the  common  ^hch  ; 
if  it  may  be  referfed  in  part  ahd  affirmed 
in  part,  -  -  •        .47* 

Error  brought  here  of  a  judgment  given  m 
Ireland^  and  lex-erfcd  }  how  the  proceed- 
ings Oiall  be  thereupon,  5"»  ^'* 

Error  lies  not  where  judgment  J\%  entered 
againil  the  defendant  by  dcfiult,  %ty 

trror,  becaufc  the  judgment  w-is  quod  que- 
reni  nllca^jai  per  breof,  Where  it  Ihould 
be  nil  capiat  per  biliam%  -  S^^ 

ferror  in  part  of  an  order  cahnot  vitiate  the 
whole  ordert  -  -  47 1 


Efcapc. 

Where  it  Ihall  be  where  a  ppfonrr  goes  nt 
large  with  bis  keeper  by  colour  of  an  ha- 
beas corpujf  -  -      .      i+.  ^66 

Whether  the  cfcape  of  one  in  txeruiion  be 
caufc  of  difch^rge  of  the  other  debtor,  74 

£fcape  and  breach  of  prifoii,  the  ditfcrence, 

aio 

Eflbign. 
How  and  when  to  be  made  by  the  judges. 

Ought  not  to  be  call  for  the  defendants  or 
tenants,  where  ihcy  appear  by  attorney, 

5i» 

After  once /default  and  refUmmon8>  an  tf- 
foign  is  rtot  allowable,  -  34« 

Eftate* 

There  cannot  be  a  fraaion  of  eftalct  in 
decdsi  -  '         ^     5** 

Eftate  contingent  >  by  what  a  A  it  Ihall  be 
dcftroyed,        -  tol,  loj.  3H.  5»9 

Where  an  eftate  of  inheritance  Ih^ll  be  cre- 
ated by  dcvifc,         -  -  »30'44? 

Eftate  limited  to  hu(bjnd  and  wife  in  the 
h,ibenJum  to  the  ufe  of  them  and  the  heira 
of  their  b>die»  J  whether  it  be  an  eftate 
tail,  -  -  -  »3o.  Ms 

Eft,ate  for  life  limited  by  exprefs  limitation, 
ihall  not  be  an  higher  eftate  by  impl  cation, 

5«7 

Eftate  upon  fUrrender  of  a  copyhold  to  the 

u<'e  of  one  for  life  ;  and  for  want  of  ifliie 

•  of  his  body*  to  the  ufe  of  another  and  hia 

heirs  :  what  eftate  the  firft  hath,  whether 

for  life  only  or  ndt,  -  -        3^7 

Eftoppcl. 

Leafe  by  indenture  fliall  eftop  the  party  in 

pleading  ;  but  the  truth  being  found  by 

thevcrdid>,  the  court  ought  to  adjudge 

according  to  the  truth*  -  «xo 

Where  in  eftoppcl  may  be  againft  an  cftopprl, 

47^ 
CRO.   C4R* 


Eftrangcr: 

Whether  a  party  named  in  a  df  ed  that  iioth 
not  feal  it,  ftiall  be  counted  a  ftranger  unto 
it  ;  and  when  he  Ihall  tike  advantage 
thereof,  *  -  189 

Exception. 

Whether  it  miy  be  after  the  limitation  of 
ah  ciUte,  -  .  -  437 

Exchequer.     See  Court. 

Excommunicato  Capiendo. 

How  it  ought  to  be  made,       197.  199.  5S3 
Whether  it  ihall  be  good^  not  being  for  any 
of  the  five  caufcs  mentioned  in  the  ftatute 
of  5.  £//«.  -  197,  199 

Whether,  being  at  the  fuit  of  the  partys  he 
ihall  be  difcharged  by  a  genei'a]  pardon  in 
parliament!  be  not  being  excepted  therein, 

199 

Execution; 

Execiitibn  without  fatisfa£^ioh  is  no  bar»   75 

Taken  againft  one  is  no  bar,  but  that  be  may 
fue  the  other*  -  -  75 

One  taken  in  execution  in  London^  and  re- 
moved by  habeas  corpus  into  the  king*t 
bench,  fhall  be  committed  there  in  ekecu* 
tion  top  that  debt,  and  having  difcharged 
all  caufes  in  the  king's  bench,  ft>all  be  re- 
manded, -  •  11% 

Whether  It  ftiall  be  awarded  where  the  party^ 
formerly  takcn>  refcued  himfelf  and  ef- 
caped*         -  75"  »09-  *o3«  *4o.  155 

It  cannot  be  of  a  judgment  in  an  Inferior 
court  by  certiorari  and  mittimtts  there- 
upon, -  •  .  3^ 

What  execution  (hall  be  taken  forth  againft 
him,  who,  hanging  the  fuit«  is  madi  a 
peer'bf  the  realms  -  205,  106 

Execution  upon  a  record  of  attainder  of  a 
felon  removed  out  of  another  court,    176 

Upon  a  fcire  facias  by  the  huiband,  upon  a 
judgment  in  debt  brought  by  him  and  hit 
wife  as  adminiltratrix,  -  4^4 

Executor. 

Who  fti^y  be  an  executor,  -  ^ 

Whether  upon'a  nonluii  be  (hall  pay  coft«.» 

*9 

Whether  he  ftiill  be  charged  to  the  debet  and 
detimt  in  debt  for  rent,  upon  a  leafe  fo^ 
viv.rs  (itade  to  the  icitHtor>  arrcar  afUr 
his  dralh,  -  -  aaj 

Whcihei  he  may  diftrain  for  a  rent-charge 
granted  by  the  tcftator  for  divers  years* 
the  ye»r$  being  determined,  471. 

Whether  an  executor  or  adminiftrator  fliall 
-  be  inforced  to  find  ba*l  upon  the  ftatute 

,  of  3.  Jnc'  in  a  writ  cf  errori  or  fiiall  have 

9i  fuferfedifBU  without  baily  •  59 

%  i  Where 
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\\'hfff  an  executor  faffers  a  juilpmcnt  in 
debt  for  a  debt  of  the  tcftator,  and  ditrt 
imeOatr ;  whether  \Jdre  facial  lies  upon 
this  judgment  agiidft  the  adminiftrator  of 
the  firft  man,  -  -  167 

Whether  judgment  fliall  be  agiinft  an  exe- 
cutor fur  the  entire  drbtt  where  it  is  found 
that  he  hath  aflctt  but  for  part  of  the  debt, 

^  167 

Whether  an  executor  fhall  be  charged  in 
debt  by  a  contrad  afligned  by  the  com- 
miflioners  of  bankrupts^  -  xSy 

V^here  an  executor  or  adminiftrator  (hall 
be  faid  to  be  aflignee>  -  ^^9 

How  the  authority  of  cxecotors  may  be  di- 
videdy  -  •  293.420 

What  fliall  be  faid  to  be  an  afllnt  of  an  exe- 
cutor unto  a  legacy,  •  .   ^91 

Whether  he  fliall  have  an  a£^ion  ag^inft  a 
Iheriff'  for  not  returning  a  writ,  and  for 
what  wrongs  done  tn  vttd  tefiatoriu    197 

Where  an  executor  fliall  be  charged  de  bonis 
propriis^  518,  519.   5x6,  517.   5^5 

Whether  he  may  plead  a  ftatule  for  the  pi y- 
ment  of  money  at  a  day  to  come  again (t 
a  debt  upon  an  obligation,  -  3^3 

Whether  the  executor  of  an  obligee,  being 
alfo  executor  to  one  of  the  oblgors,  may 
have  debt  agaiuft  the  furvivirg  obligor, 

37*1  3?3 

Whether  an  executor,  accepting  the  prin- 
cipal debt  upon  a  bond  forfeited,  and 
making  a  releafe,  it  fliall  be  a  cUvafio'L'it 
for  the  reddue,  -  ^'         490 

Whether  executors  fliall  have  the  next 
avoidance  of  a  benefice  granted  unto  their 
teftator  tor  life  only,  ••         505,  jo6 

Executor  de  fin  tort ;  whether  chargeable 
where  an  adminiftrator  hath  fully  admi- 
Aiftered  the  teftator*!  goodsj  88,  89 


^3,    84, 


Expofition. 

Of  (latutes,  how  to  be  made,   34, 

85-  533 
Of  deeds. 
Of  words. 
Of  the  words  "  cum  pertinentiii^ 

57.  1 69.. 48a 
Firmtim  facere^ 
Provided, 
Si  modot 
Terdtcrm  annost 
Si^iftginta  f«r  ^inquaginta 
Solvendof 
Catallaj 

Repofitoriunit  * 

Gm'mferu  appeofdf 

Extent 


How  goods  extended  before  the  liberate  arc 

bouod  thereby,  -  -  149 

How  to  be  made  by  the  bailiff  of  a  liberty 

upon  an  e/^^rV»  •  *  319 


173. 

5+8 

212. 

393 
,  18. 

202 

128, 

129 

+7J> 

476 
3S6 

^59 
a89 

29} 

sss 
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Whether  it  may  be  awarded  for  a  coinmoo 
perfoD  againftone  who  is  in  execution  for 
debt  to  the  king,  -  3S9,  390 

Upon  a  ftatute  fl^ple  ;  whether  it  may  be 
by  the  (her iff  when  the  paity  dies,  after 
the  tefie  of  the  writ  and  the  inqu«G(ion 
taken,  451*  4S2.  4i7.  4s8i  459 

Extinguinimcnt. 

Where  it  fliall  be  uf  a  way  by  unity  of  pof. 
felfion,  -  -  418,  419 

Parion, patron, andordinaty, before  i^^EUx, 
made  a  Icafe  for  ninety-nine  years  (there 
being  a  former  grart  of  the  next  avoid- 
ance);  the  parfon  dies  ;  the  grantee  pre- 
fentsan  incumbent,  who  avoided  thelc^fe; 
it  IS  thereby  totally  extinguilhed  as  to  hii 
fucceflbr,    .  -  -  5I1 

Extortion,  438.  448,  449. 


Falfc  Imprifonmcnt. 

VTicre  one  is  arretted  upon  a  capias  and  the 
writ  not  returned  at  the  day,      4f6^  447 

Fees. 

What  fees  ftierifFs  fliall  take  for  ferv'ng  exe- 
cutionii^  -  •  286,  287 

Felony. 

Whether  the  burning  of  a  man's  own  houfc 
malic'ioufly  to  burn  the  houfes  adjoiniag 
be  ftrlonv,  *  376,  377,  37I 

Whether  it  be  felony  in  a  foldier  to  depart 
fconi  his  condu^or  withoot  licence,     71 

Whtre  felony  comiintted  in  oiic  county  may 
be  tried  mi  another  adjoining  county,  and 
where  not,  -  147^  i^t 

Whcthtr  it  be  felony  in  a  woman  divorced 

to  take  a  i'econd  hufband,  the  firft  liviog, 

461,  461,  46} 

Where  one  attempts  to  break  open  a  boofe 
wiib  an  inient  to  commit  burglary  or  to 
kill  any  therein,  and  a  firangcr  witbio  tbe 
boufe  kills  him,  it  is  no  fdony,  544 

Feme* 

What  fliall  be  fiid  to  he  forcible  takinir  t  ' 
maid  •gainft  her  will,  •  488,  4S9 

Feme  file  ret  overs  in  an  a£lion,  and  before 
day  in  banco  takei  baron^  fliall  bate  btr 
juopment,  -  -  »j» 

Feme  file  merchant)  bow  to  be  fued,  48,  I9 

Feme  covert,  whtre  flie  fliall  ht  prejudicid  id 
ber  inheritance  by  her  buiband's  adt,     7 

Whctker, 
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Whether,  if  Tued  with  her  baron^  (he  tnaf 
apprar,  to  avoid  imprifonmcnt,  ic  58   59 

CAonot   be  charged  with  het  hulb^tid  for 

convetfion  of  goods  to  the  ufc  of  ihem, 

454.  494i  495-  S'9 

What  goods  a  feme  covert  may  h;»ve,  5^9* 

554 

Feme  obliKCC  takca  one  of  the  obligors  to 
hufband,  it  is  a  difchargc  for  all  the  ob- 
ligors, -  -  -  55* 

join  wiih  her  hu{b^nd  in  a  letter  v*^  attor- 
ney to  deliver  a  leafe,  -  >^5 

To  what  intents  fhe  m^y  make  a  will,  and 

where  the  huftj^nd  is  tied  to  perfovon  it, 

ai9,  240.  3?«.   597 

feme  divorced  takes  a  fecund  hufband,  ihe 
fira  living  ;  whether  it   be  felony,     461, 

♦61,  463 

See  lit.  Baron  Sf  Feme* 

Fieri  Facias. 

Hufband  and  wife  executrix  fued  in  debt, 
and  upon  judgment  ^v.dferi/aciaj»  nulla 
^•flflbtinp  returned,  the  plaintiff  procured 
a  Titw  fieri  facias,  ^  quhd  fcire  fuias  to 
the  dctend^nts  to  he  in  court  luch  a  day> 
who  then  appeared  and  demurred  Upon 
the  writ ;  which  heinwj  adjudged  good, 
and  that  they  Ihould  anfwerj  they  im- 
parllnp.  judgment  was  given  by  nilUdicitf 
that  the  plj^intiff  Ihould  have  execution  /fe 
bonis  propriii,        5I8,   5I9.  516,  527,  518 

Fines  of  Lands,  524,  525. 

What  ihall  bar  the  heir  in  t^il,  434.  43 ?•  543 

Fine  and  nonclaim,  what  a^lions  it  b^rSfffud 

who  may  t^ke  advantage  thereof  that  hath 

nothing  in  the  land^    no.  156.  100,  »oi. 

^ine  with  proclamations,  at  what  time  and 
by  whom  they  ihall  be  avoided,  156,  157. 
100 

With  proclamations  and  five  years  palTed, 
whom  it  Ihall  bar,  ^  576,  577 

With  proclarftalion  to  the  heir,  who  rnteis 
duimg  the  nonage  of  the  devifcc,  and 
nonclaim  Within  five  years  ;  whether  it 
fhall  biiid  the  devifce  -  100,  101 

levied  by  7.5.  uncle  of  ^  an  idcut,  who 
w:«s  fcifed  of  the  inheritance  (the  faid 
7.  $.  dying  in  th<  life  of  A.""  fhall  not  bar 
the  gr^ndcliild  of  the  laid  7-  ^'  5*4 

fine  levied  by  the  diffcifce  to  a  (Granger, 
w^erc  it  (hiU  enure  to  the  benefit  of  the 
diffeilor,  -  3^3-  3C5-  483»  4^4 

Levied  by  a  dilTeifee  to  a  flrangcr  not  know- 
ing of  the  dilTcifih ;  how  it  fh  ill   enurr, 

4^ 

|:«vied  by  the  elded  fon,  he'r  in  tiil,  who 
dies  without  iflbe  in  the  life  of  his  fatherf 
tenant  in  tail  j  whrthrr  his  younjrcr  bro- 
ther fhall  \x  barred  by  this  fine,  434,  435 

lievied  by  bim  wtso  (xrijapirs  in  iraft  and 
hatb  the  inherit  4nbe  and  non-clnim ;  l^**. 
Cher  ii  fluU  ter  bis  ImCt  for  fcar«f        i^o 


Whether  it  may  be  levied  of  a  place  kntdetk 
without  mentioning  of  any  vill  or  hamlet  { 
where  it  lies,  -  ai9-  *^9-  *7* 

^od  partes  finis  fiikil  bahuenturt     5'4*  5i4 

Fines  afle(le<l  in  Courts. 

AfTeflTcd  by  judgment  openly  in  courts  can- 
not be  qualified  -  -  151 

How  they  fh^ll  be  aflTeflcd  in  judgments 
upon  informations  •  %si 

AfTefTed  for  trefpafs  in  a  foreft,  may  be  le- 
vied by  procefs  in  the  king^s  bencbi    4099 

AfTclfed  by  the  high  commiilioners,  how  to 
be  levied*  *  -  "3>  xi4« 

Impofed  upon  an  attorney  for  profccliting 
a6tion3  without  fuing  original  wntSy      74 

Impofed  upon  an  attorney  for  falfifyiog  and 
forging  a  writ  of  capias t  -  74 

Impofed  upon  a  clerk  for  entering  and  cer- 
tifying a  too  prolix  record  in  abufe  of  the 
fubjeftst  -  "  164 

For  amending  a  record  before  and  without 


diredlion  of  the  court,  ►  17^ 

For  a  mifprifion  in  a  record,  *         ^j% 

Fine  not  impoi'ed,  quia  pauptn  74 

Firft-Fruits  and  Tenths* 

The  books  of  the  valuation  of  them#  whea 
compofcd  -  ^  456 

Foldcourfe. 
Whether  a  foldcourfe  m^y  be  diviJedi   43* 

Forcible  Eatrj^. 

Indi^ment  upon  tht  (tatute  of  t,  Ben.  6.  of 
forcible  entry  in  tythrs,  -  agi 

Whofoevcr  is  owner  of  the  foil  may  enter 
Uv«fully  and  detain  with  for^  againft  any 
who  pretendl  to  have  common  tSere»  488. 
489  ^ 

Forfeiture* 

What  fhall  be  forfeiture  of  s  Jointure  within 
the  (litHttr  of  XI.  Hr«.  7.  -  144 

By  the  hufband  of  his  copyhold  in  right  of 
his  wife  ;  where  it  fhall  bind  the  wife  and 
her  heirs  after  ihritu1band*s  death,  7 

Whether  a  copyhold  m^y  be  forfeited  by 
making  a  leafr  H)ereof  fOr  one  year  with* 
out  the  lord's  licence  or  fpcdal  cuitom» 

af3»  *H 

Whether  it  may  be  forfeited  for  not  paying 

the  fct  fine  -  -  ^90 

Forcft.      •' 

Where  the  juftices  feats  are  to  be  held  in  fo* 
rtf^««,  -»  -  409^  410 

How  fines.  In  ju dices  feats  in  forcfts  ^llcfled, 
may  be  levied,  -  40fp  4»# 

Whether  forcCl  lands  pttrdNiM  from  the 
kinK»  «hictt  Were  eaLcmiiUd from  nay mcoc 
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of  tythrtf  (hall  be  difirharged  in  the  baodf 
bt  the  pordufortf        •  •  94 

Francbifes  aiid  Liberties. 

(low  thqr  nsy  be  deftroycd  or  dctcroiincd 

in  parks,  •  .  $99  60 

Where  dic7  iball  be  (eizcd  furabufiog  tbeai» 

Fnmktencment. 

WiMre  it  OUT  be  granted  bj  copy*         too 

Wbstbcr  he  fluH  br  fiud  to  haTc  a  Iranli- 

tenenKnt  who  bath  prhmam  tomjkram  only 

inaneadoir,  -  3*^ 

Fraud.    See  CoUufion. 


tiott  of  the  king't  title,  o 
geftiooy  there  all  grants 
(hall  be  void. 


aeOleftg* 
by  the  king 


G. 

Gavelkind  Land. 
Its  propertiei  tod  coApiDSy     $1^  561,  5^* 

Grants. 

Grantf  of  land  and  coflnmoo  \  whether  it 
(liall  he  intetadcd  to  be  in  grofii  or  appur- 
tenant,  -  -  l^o,  301 

Of  a  rent ;  whether  it'  Ihall  he  by  the  word 
reddendum  6'  jAvendum  in  an  indeDture 
of  leafed  ,  -  •  »««t  *«9 

There  cannot  be  a  grant  of  an  inheritance 
infutwrot  -  •  448-  S47 

Of  a  termy.  kaStndum  after  the  death  of  tbe 
t;rantor;  it  it  an  immediate. grant  and 

•  a  Yoid  habendum^  -         -  ^55 
Of  the\iext  a>oidaniee  of  i  chnrch  unto  one 

duHng  hift  li^  ;  whether  his  executors  af- 
•    ter  hit  ddith  (hall  h;»vc  Tt,  505,  506 

None  nn;iy  entitle  himfclf  to  any  copyhold, 

but  he  mud  Ihcw  a  grant  thereof,  190 
The  addition  of  a  falfity  in  a  deed  or  grant 

ihall  ptver  prejudice  where  thcf-e  \Vas  any 

certainly  before,  -  -  548 

^i  tit.  Deeds. 

Grants  of  the  King. 

Where  it  (ball  be  void  for  non-rceiti4  or 

mif-recibd  of  a  former  grant  thereof,  and 

.    wY^etcznon-obfitrnte  (hall  help  it,  X98.  54S 

JVhere  an  office  is  fonnd  for  the  king  by 

I  commiflion  under  the  great  fe^l )  where 

the  king's  grant  (hall  be  good,  and  where 

not,        '      -       .   :     -  t7i,  »7i 

Of  a  meiTuage  and  land  appertaining  thereto  i 

*  how  it  (hall  be  conftrued,  and  What  Unds 
in  the  king's  cafe  (hall  be  laid  to  be  ap- 

«  pertaining  -  -  st,  li 

IVheit  there  is  a  fiilfity  in  point  of  orcju- 
'  dice  to  the  king*!  benefit  or  a  miAnforttia- 


H. 

«     Habeas  Corpus. 

la  an  bchtoi  caroms  the  retom  of  the  eraCe 
of  the  aMnmitment  of  rbc  prifoncr  ongte 
to  be  certain,  133.  55s,  559.  595 

If  no  cauic  of  commitmeot  be  returned  ia 
the  kaheas  eor^msw  the  prtlboer  Ihall  be  dif- 
charged  by  bail,  &c.  507.  55k 

Habeas  corfta  and  efrthrari  to  rrmoTe  a  pri- 
ibner  attainted  for  felony  in  anotberconaty  i 
aod  judgment  to  have  exrcution  given  in 
the  king  s  bench,  -  .  176 

To  remove  a  prifoner  in  execution ;  hc^ 
aod  In  what  ounner  he  oagbt  to  be  nied, 
aad  where  h  fliall  be  an  efcape  under  co- 
lonr  thereof  -  -  ^%i 

For  a  prilbfier  comqtftted  by  the  lords  of  die 
couDcil,  and  retomcd  thereupon,  133. 
*6I.  579 

To  remove  a  cau(e,  and  the  proceeding! 
thereupon,  out  of  an  inferior  court,  x6i 

Upon  habeas  corfust  prt(boert  dilcbargcd 
without  bail,  -  -         569,  570 

Habeas  corpus  by  one  who  was  committed 
by  Older  of  the  exchequer  for  not  p^yrng 
a  fine  impoied  upon  h:m  by  the  rcde- 
fiaftical  coounKIioners,  579.  5X1 

Habendum^ 

Where  repugnant  to  tbe  grant,  how  to  be 
conftrucd,  -  •  155.  40f 

To  one,  to  the  ufe  of  another  and  his  heirs, 
whethrr  this  limitation  of  the  ufe  gives 
more  th^n  the  eftate  for  life,      ,  130.  Hi 

Habere  facias  p9ffeJfionem, 
How  to  be  awarded  into  Ireland^  511 

Harlots. 

Whether  he  who  demands  an  hanot,  acd 
demands  thereupon,  ought  to  (hew  tbe 
kind  of  beaft>  and  the  price  thereof  s6« 

Hcin 

The  words  in  a  will  which  difinherit  an  beir 
ought  to  have  an  apparent  intent*  3^.450 

How  the  heir  fliall  be  charged,  where  be  de- 
nies tbe  deed  to  be  his  father's,    3)4, 337' 

How  he  (kail  be  charged  in  2.fcire  facias  npoo 
a  recognisance  of  his  father's,    195,  »94. 

Whether  he  (ball  have  the  rent>  where  the 

leir^e  covenants  to  pay  the  rent  to  tbe 

.  l^dbr»  bb  beirsi  aiyl  affigosi  ta7 

Upua 
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itpon  a  mortgage  for  the  payment  of  money, 
performed  by  the  daughter ;  a  fon  if  af- 
terwards bom  ;  whether  the  fon  or  daugh- 
ter fhall  have  the  land»        .     -  ^7 

Honour. 

Where  an  honour  con  fills  of  feveral  ma- 

'  nors»  how  the  courts  of  the  manors  are  to 

be  holden,  -  -  3*7 

Hoftler  and  Innkeeper. 

May  detain  the  horfes  of  his  gucfts  for  non- 
payment of  their  pallurage }  but  fo  cannot 
a  private  man,  -  x7«>  a7> 

Whether  an  innholder  is  within  the  ftatute 
of  bankrupts!  -  549>  55^ 

Hue  and  Cry. 

When  and  how  it  (hall  bind*  -  37 

Whether  it  may  be  made  in  the  adjoining 

hundred,  -  37.  4i.  379-  44* 

Highway. 

lDclo(ed|  an  information  brought  thereupon, 
1S4,  1S5.  266,  267 


I. 


Inducement. 

What  certainty  an  inducement  to  a  plea 
ought  to  have,  -  -  138 

Indticcment  to  a  traverfe  ought  alwayi  to  be 
fuificient  in  matter,  -  33^ 

Infant.    Sec  Enfant. 

Information. 

Againft  an  under- (heriff  for  feveral  crimes 

and  mifdemcanors,  -  566,  567 

For  non-refidency  before  jufticei  of  affife^ 

'4^ 
Upon  a  penal  ftatute  i  where  it  may  be  in 
LQMi/on»  or  in  an  inferior  court,  iis.  146 
Againft  the  mayor  and  commonalty  of  Lo/t- 
doHi  for  fuffering  offenders  to  efcape^  who 
had  committed  murder  publicly,         15ft 
For  a  riot  and  rtfcousi  •        251,  25 » 

For  inclofing  an  highway,  t66,  267 

Where  it  (hall  be  good  for  the  king,  where 
it  is  ill  for  the  party  who  informs  for  the 
king  and  himfelf,  -  331 

Information  brought  in  the  king^t  bench  for 
mifdemeanors  -  —  57^ 

Where  informations  are  brought  upon  a  pe- 
nal ftatute,  where  part  is  given  to  the  king 
and  part  to  the  profecutor,  there  it  ought 
to  be  qui  tarn  pro  tiomino  rege^  ^c,  other- 
wife  it  is  where  the  king  is  only  iramed  ak 
an  offence  againft  him,         >  336 

Information  for  the  king,  the  city  of  LMdo»% 
and  himfelf,  againft  a  currier,     58S,  589 
Informers,  how  to  be  fworn,  and  to  have  the 
moiety,  5cc.  -  -  31  fit 


Jeofail. 
Where  it  is  aided  in  the  king's  fuit,        %ii> 

In  a  bis  petitum  in  dow«-r,  -  301 

Where  the  recital  of  the  bills   i$  in  plmito 

tran/grrJIionist  and  the  dtcliration  ib  in  an 

adion  upon  the  cafe,  -  325 

Where  the  declaration  is  variant  from  the 

original  writ,  -  -         327 

See  more  in  St.itute8. 

Implication. 

Where  it  fliall  incrcafean  tftate,  and  where 
noi,  -  -  -  3*7 

Ifnprifonmcnt, 

Where  it  (hall  be  appointed  hy  the  com-. 
iTiiflionrrs  for  eccleftaftical  caufcs,  and 
where  not,  •  -  ii4 

Jmprifonment  during  life  is  Dot  ufually 
aw<«rded  but  where  there  is  an  awarding 
of  forfeiture  of  lands  during  life,        504 

(lune  may  ftay  or  imprifon  any  without  an 
officer,  unlcfs  in  felony t  -  235; 

^4  more  /«  Prlfon  0fi4  Prifoncn% 


Ingroffing. 

What  fhall  be  faid  to  he  ingroffing  1^4 
within  the  ftatute  of  5.  Ejy;^  ^.  23^,  232. 
3«4,  315 

Innkeeper.     See  Hoftler, 

Inroilmcnt.  5/<Relation,  and  Bargain 
and  Sale. 

InlHtution  and  IndoAiain  354,  355^ 

3561  3S7- 

Under  what  feal  it  m^y  be,         -  34^ 

Trial  of  institution  ihall  be  by  the  bifliop: 

of  induction,  prrpais,  -      .        380 

Without  a  prcfentatton,  it  void,  99 

^ee  more  in  ^are  Impedit^ 

Intendment* 

Where  it  (hall  make  a  dedaraiion  and  plea 
good,  6.  63«64«  So,  19^^  221.  272.  301. 
J«7.  341-  363.  jgi.  3i6.  39»-  M>u  41 3« 
426.  4S«-  461.  47»-   497-  539-  ISl 

Where  H  Hull  make  a  IberiC^i  returo  goo&^% 

8f  $  ^" 
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It  (hall  be  takeq  according  to  the  connmon 

parlance,  -  191. 116.  510 

It  ought  to  be  conftrocd  according  ro  the 

rules  of  law  and  reafon*  -  AH 

Inteodmeot  (hall  not  make   a  replication 

good,  -  .  $0-94 

Where  the  condition  of  a  bond  fliall  be  made 

good  by  iBtendment,  -* '  126 

Joinder  in  A£tion. 

Where  it  m4y  be  by  tht  king  and  irCPminoii 
©eribii,  -  -         a«6,  157 

Where  it  QMgbt  to  be  by  karom  apd  //iff/> 

4«9-  437»  438 

In  ai(dtf0  qu^el^  by  tbree»  where  one/  only 
wa^t^ken  in  e^iLCCUtion,  44%»  444 

Joint-Tenants, 

Devife  of  land*  to  three,  pan  and  part  like ; 
whetl^r  they  be  joist-tenanti  or  tcnsM(»t« 
mcoq^tixon  •  -    ^  T\ 

Aeiiony  real,  brought  againft  joint-tenants 
or  cngarceoers  ^  the  death  o^ooc  of  them 
(hall  abate  tbe  wnt>  •         i74-  5^3 

Jointurc.-- 

Wfcst  Ihall  be  fhid  to  be  a  joioture  within  the 
Aatiltc  of  I  r.  J9r4i.  ?•  -  H4 

How  Hah€rt  fiicitiS' pf^Jiomem  (hall  be  awards 
ed  intp /r/ia»i/,  -  •  ,        5»? 

Whether  a  prohibition  lies  for  a  thing  done 
there^  -  -  a64 

Iflue  joined* 

Where  it  {U\\\  be  found  for  him  who  pleadSf 
when  it  is  found  in  fubftancc  but  not  in 
words*  -  -  148 

Upjpn  payn)cnt  njade  31.  SeftemUr^  78 

Tried  upon  an  ill  unA  void  plea ;  how  it  (b-tU 
be  good,  -  «5 

Wheihtr  It  ftiali  he  an  rfluf  t  and  may  be  w<*I| 

tried  when  it  is  in  the  ^rtffirm^tivc  without 

a  negativr,  a«  d  the  coriclufion  is»  et  de  hoc 

fouitfe  fupfr  pafri'am,  et  (juerfns  ftmilittr^ 

80.  316,  317 

^•W  ipft  non  funt  cii!pab':tfs  in  an  .»<ftion 
agaiiitt  the  hufb  tnJ  tor  ihe  wcong  dune  by 
his  wift?,  -  4x7 

Although  thtr  pUintiff  joinc-th  ifliie  upon  a 
k  defective  pea,  yd  having  a  j^ood  drcMra- 

tion,  and  fi)und  tV»r  him,  judgment  ought 
to  be  given  for  him,  -  -» 

Judgment. 

Where  judgment  fliall  be  ideo  hi  mJftncordid^ 
Sind  whtxt  ifU'o  c^fpfatur,         3--   ^7X.  j6i 
Where  the  dtttndants   are  found   Icvcrally 
guilty  for  fcveral  caufcs  nT\df  fev^ul  da« 
^  ipages  given,  judgment  Utat  one  of  tbem 

be  in  pjijiucoriiitii  and  that  one  w»//<r/- 
cordia  be  agairfl  ihe  pl/^irtifT,  where  the 
lictendants  aie  fevcrally  icuui  net  sruUtf 
for  part>  *  *  1^*  b> 


Where  the  defendant,  after  imparlaQCtf 
pleads  outlawry y  and,  upon  nul  tiel record 
pleaded*  fails  of  the  record,  judgment 
ihall  be  ahfoiuteW  giTen«  and  not  a  u- 
Jpondes  oujler*  -  -  5*^ 

Hufband  and  wife  fue  in  trefpafs ;  the  huf- 
band  dies  betwixt  the  day  of  nifi prius  and 
day  i«  ban€o^  no  judgment  Ihalt  be  en- 
tered -  -  -  509 

Judgment  againft  hufband  and  wife  execu- 
trix, by  nihil  dicit^  to  have  execution  de 
bonis  pru^ri is t         518,  519.  5a 6t  5»7i  5»i 

Judgment  ag^inft  hniband  and  wife,  quli 
capiatttur  in  trefpafii,  where  the  hufbasd 
is  acquitted,        -  •  506,  507 

Et  e  centra^  -  '       -^  513 

Judi^Qient  againft  an  in&nt,  quod  non  Jt  in 
mtftricordid  -  -  410 

How  it  ought  to  be  given  in  a  writ  of  right, 

3x0,  311 

How  it  (hall  be  where  firveral  damages  are 
found  againft  fcveral  defendants,    54,  55. 

i9i*i  193 
Given  for  the  plaintiff,  where  the  tflue  is 
found  for  him  upon  an  idle  and  void  plea. 

Erroneous^  becaufe  it  waa  ideo  concejfum  efi, 

44a,  44) 

Againft  an  executor,  when  it  fliall  lie  of  the 
entire,  where  afletf  is  fnund  but  for  part 
of  the  debt,  -  -  167 

Againft  an  eiecutor  or  adminiftrator  fur 
cpfts,  -  -  •119 

Againft"  an  heir,  where  be  pleads  a  falfe  pita 
which  lies  not  in  his  conniance,    436,  4S7 

Judgment  reverted  in  sn  ejfSione  firmly  he- 
caufe  the  declaration  was  of  a  melTuagc 
and  forty  acres  of  Imd,  meadow  and  pjf- 
ture,  .ind  do  no:  diftinguifh  how  much  of 
every  one,  -  J79.  573 

Judgment  reverfed,  becaufe  it  appeared  bjr 
the  declaration  that  the  aA«on  was  brougbk 
before  there  w^s  any  caufe  of  adHun,  275 

Jud,/menl  rcvtrfcd  in  the  common  pleas,  be- 
caufe an  attorn,  y  there  brought  his  a^ion 
hy  a  hill  of  privilege  ;.  pnd  the  judgment 
%vas,  quo'i  qurrrns  nihil  capiat  per  breie, 
where  i'  Ibouhi  bj»ve  been  per  biUam^  5^0 

Judgment  r- vcrfod  in  debt,  becaufe  ihedc 
fcndani  r^^^ds  payment  of  21I.  6s.  fcd. 
and  thf  Iflaintift  (aith,  ;;ow  foliiit  the  faiJ 
5 1 1.  6s.  Ed.  and  fo  there  was  not  auy 
iflTue,  -  -  593 

Where  it  ftiall  be  for  the  pb^ntiff  after  vcr- 
fS\t\  for  him»  although  there  be  no  original 
uTit  nor  bill  filed,  -  iSi,  iSs 

Where  it  may  he  reverfed  for  part,  and  af- 
firmed for  part,  •  471 

Judgment  to  reverfe  a  judgment  in  an  inte- 
rior court,  in  ^furmedon  given  for  the  de- 
fendant; the  p)aintiflr*s  cicclaralion  being 
ilK  how  it  fhrtlt  be  given,  444,  445 

How  it  ftiall  be  where  tenant  by  receipt 
makes  default.  -  263,  264 

Judgment  ;igaii»ft  an  attorney  who  ftilfety  de- 
meaned bimfelff  •  -  ?' 

Agaiflft 
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Againft  one  who  offered  himfrif  ;i8  a  fubfidy- 
man  to  be  bail,  and  fo^lid  fwear  that  he 
was,  and  afterwards  confeffed  it  to  be 
falfe,  -  .  148 

Againft  one  for  publiHiing  a  libel*  175 

Againil  one  for  Icaifdaloug  fpeeches  ufed  to 
a  judge  fitting  in  court,  -  504 

Againil  one  for  ftrlking  in  Westminster 
Hall,  fedentihus  cur  11$  -  3  74 

Of  the  pillory  and  fine  for  riot  in  a  refcous, 

5«6,  jo": 

Judgment  againft  one  for  cheating  with  f^ilfe 
tokens,  -  -  564 

Judgment  upon  an  inditftment  for  taking  a 
child  under  the  »ge  often  y^ars,  although 
the  party  did  not  ravilh  or  carnally  know 
her,  -  -  -  331 

Judgment  upon  an  indidlmcnt  upon  the  tta- 

tute  31-  Hen,  8.   c.    •  for  taking  a  maid 

inheritrix  forcibly,  and  marrying  her,  &c. 

4^4.  488.  49% 

For  burning  his  own  houfe  in  a  city  volun- 
tarily, to  tbt  intent  to  burn  the  adjoining 
bouiet,  -  -  -  378 

In  treafon,  for  counterfeiting  coin,  what  it 
(hall  he,  -  -  3^3 

In  treafop,  upon  the  (Varute  15.  £</<u;.  3«  c.». 
for  fpeaking  traitorous  words  againft  the 
king,  -  -  331,  333 

Upon  every  convi<5lion  in  indi<5tments  the 
judgment  ought  to  be  quo  J  capiat  ur^    505 


Judges  and  Jufticcs. 

Chief  juftices  of  the  k'ng's  bench,  how  made 
and  amoved,         -  51.  65.  12$.  403 

Removed,  and  pleads  afterwards  as  a  frr- 
jcant  at  law,  -  -  375 

Jufticei  of  the  king*5  hcnch>  their  authority, 

a  I  J.  464 

Juftices  of  the  common  pleas  madejuftices 
of  the  king's  bench,  and  how  their  fe- 
niority  may  he  preferred,  127,  i»8 

Chief  juftice  of  the  common  pleas  and  lord 
keeper  of  the  great  feal,  both  one  pcrfon 
at  one  time,  -  -  600 

Chiefjufticeot  the  common  pleisdifcharged, 
and  another  made,  -  -  375 

Ju dices  of  both  benches  mide,  i,  s,  3,  4, 
211.  225.  268.  339.  375.  40V  shy,  5/58 

Cnief  baron  of  the  exchequer  hath  his  tiffice 
qucimdiu  fe  bene  grJferH\  but  the  judges  of 
Dotb  benches  are  made  durante  bene  pla* 
cito  regis,  -  -  -  203 

Chief  baron  being  commanded  by  the  king 
to  forbear  the  exfrcifinf;  of  his  judicial 
place  in  court,  would  not  leave  his  place, 
nor  furrender  his  patent,  without  a  fcire 
facias,  -  -  -  203 

Jiidjxe  and  officer,  who  may  be,  138 

Juftfces  of  the  foreft,  -  409,  4x9 

Juftices  of  oyer  and  terminer^  whether  they 
may  try  (oldiers  departing  from  their  cap- 
Uia  aad  coodu^or  without  licciicci      1% 


Juftices  of  oyer  and  terminer,  whether  they 
may  enquire  and  take  traverfe,  and  deter* 
mine  indictments  the  fame  day  44! 

Juftices  of  nifi prius  or  aflifes,  their  autho- 
rity, -  -  112.  2x1 

Juftices  of  the  grand  fcflions  of  Wales,  their 
authority,  .  -  342 

Juftices  of  peace,  whether  they  may  be  made 
by  patent,  -  -  22 j 

What  a^s  he  may  do  as  juftice  of  peace  out 
of  the  county,  -  212,  213 

Their  power  of  enquiring  about  informa* 
tions,  -  -  1129  ti) 

Cannot  compel  any  to  enter  recognizance, 
or  may  ufe  any  coercive  power  out  of  the 
county,  -  -  213 

Whether  they  may  take  inquefts,  try,  and 
determine  civil  offences  in  one  and  the 
fame  day,        -  43^»  439-  44S,  449 

May  take  money  to  lie  in  depojito  for  the  fe- 
curity  of  the  peace^  -  446 

Their  power  upon  the  ftatute  of  5.  Elix.  of 
Labourer  St  -  -  ^13 

Ought  not  to  a(ref{» damages  therofclves  with* 
out  enquiry  by  the  jury,  44$,  449 

Their  power  about  making  orders  in  cafe  of 
haftardy,       213.  34i-  350>  3jr.  470,  471 

Their  power  upon  the  ftatute  of*^  15.  Rich.  2. 
of  Forcible  Entries ^  -  486 

Whether,  at  their  ftffions,  they  may  try  fol- 
diers  running  away  from  their  captain  or 
condu£)or,         -  -  -  7* 

A  warrant  from  a  juftice  of  peace  toap  of* 
ficcr,  for  the  levying  of  a  rate  unduly 
taxed,  will  not  excufe  the  officer,  &c. 

How  juftices  of  peace  are  to  proceed  agatnft 
one,  who,  bring  ele^cd  an  officer,  re* 
fufrth  to  be  fworn,  -  567 

Words  a<^ionable  of  a  juftice  of  peacct  kt 
is  but  an  half  ear* d  jufliee^  223  :  /  could 
never  get  any  jujiite,  but  injujiiee  at  his 

.    handSf  -  *  -  14 

Jurors. 

Whether  one  outlawed  in  a  perfonal  adion 
may  he  admitted  to  be  a  juror,  134 

Chnllenped  after  he  was  marked  to  be  fworn» 
cannot  be  withdrawn  without  confent,  291 

Where,  if  mif-named,  it  fhall  be  a  mif-triart, 

'94 
Jurors  having  lain  all  night,  and  not  agree* 
ing,  one  of  them  by  confent  was  with- 
drawn, -  -  4$4 
Whether  jurors,  in  a  private  jurifdif^ion, 
hivr  a  power  to  affefs  damages  for  the 
plainiifTs  lofs  in  another  county,  571 

Juftification, 

Every  one  may  juftify  the  apprehending  of  a 
common  cheater  with  falfe  dice,  to  c»rvf 
him  before  a  juftice  of  peace>  235 

None  can  juftify  the  catting  of  another*s  net 
who  fifbeth  in  hit  piicary,  but  he  moft 
Uke  them  damage  fefont  •         x\% 

S  f  4  VIX^Nc^x 
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Where,  in  trefp»fi  of  aflkoll  and  battery, 
the  defendant  juftihet  at  another  d»y  4nd 
P^«»  -  5»4»  SU'  57»»  57$ 


J    m 


K. 

King. 

Whether  the  king  m^y  enter  into  warranty" 
as  vouchee  by  the  attorney  general ;  and 
how  a  remainder  in  tail  in  hrm  iiiay  be 
barred  by  |)an  ing  tbf  reniuinder  oyer,  96, 

97 

Where  the  king  may  take  advantage  of  a 
condition  broken  without  office, and  where 
not,  -  99,  100.   171,  173 

Where  the  king  and  a  cooamon  perfon  may 
join  iiva^tiont  -  256,  aj7>  33^ 

The  king  may  wave  a  demurrer  or  iflTue,  bat 
not  any  other  perfon  without  the  attorney 
general  confentt,  -  -  347 

tjfhe  king  may  prefent  to  any  church  which 
he  hi^th  in  riisht  of  wardihip,  etther  nnHcr  . 
the  great  feal,  or  under  the  feal  of  the 
court  of  wardi,  -  99,  100 

May  try  his  iflfuc  at  the  bau-  or  by  nijiprius^ 
at  hit  plrafiire,  -  -  147 

The  king  fliall  never  render  in  value  upon 
voucher,  -  -  97 

A  common  peifon  fhall  not  have  execution 
againft  the  kin^*!(  debtor  until  agreement 
for  the  kini^'i  debt,  390 

The  omifliiiu  of  a  clerk  (hall  rot  prejud-ce 
the  king,  -  -  -        349 

Whether  error  lies  for  tlic  king  upon  an  i.- 
di6tment  of  re'-nf.inry,  -  504 

Whether  a  fucceflor  king  may  tnke  advan- 
tage of  a  lapfe  incurred  in  the  time  of  his 
predecflbr,  -  -         335»  33* 

Where  a  fiechold  may  pafs  from  the  kiiii: 
without  a  p-itent  under  the  great  fcil*  513 

Where  title  appears  for  the  king,  the  court* 
ex  officio,  ought  to  award  for  him,     5909 
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Where  it  (hall  incur. 

See  more  in  ^are  Im^tiitU 

Lcafe^. 

LeflTee  for  years  afKgns  over  his  leafc  in  trnft 
for  bimfcif,  apd  after  purch^fcth  the  in- 
heritance and  0€^upi(b;tie  iaody  and  Ic. 


vies  a  fine  with  proclamations ;  whether 

this  intereil    be   barred,   the  truftce  not 

claiming  liis  leafe  within  five  yean,      110 

Where  one  ci»venatits  and  grants  that  J.  S. 

fliall  c  njoy  fuch  lands  for  fix  year;,  and 

7.5.  covenants  to  pay  annually  fuch  a  fum 

unto  him;  whether  this  be  a  leafe  for 

years,  -  ^  -  107 

Leafe  for  years  by  indejiturc  by  him  who 

h«ith   nothing  therein;   whether  it  fhsll 

bind,  being  found  by  verdict,  no 

Whether  a  leafe  for  yeara  may  be  devifed  to 

one  and  the  heirs  of  hit  body,  with  r#- 

maindc  rs  over,  and  fhall  be  good  by  way 

of  limitation,         -  -  -  230 

Leafe  habendum  i  die dmiis  imdentur^  for 

life,  with  letter  of  attorney  to  make  livery 

after  the  day,  and  livery  is  made  accord- 

ingly  ;  whether  it  be  a  good  leafe,         95 

If  the  I  flur  fell  the  trees,  living  the  tenant 

for  life,  apd  the  tenant  for  life  cut  them 

down,  whether  the  vendee  ihall  have/rtn 

x^r  ami  converfioHf  ••  174 

Whether  the  leffor  may  have  trover  amdcw 

'uerfion^  when  a  ftraogei,  during  the  leafe 

for  years,  cuts  doHH  and  carries  away 

timber  trees.  •  %^x^  143.  ^74 

LclUe  for  years  aflignt  over  his  term,  and 

the  kflbr  jTccepts  of  the  affignment;  the 

IrflTor  notwithftanding  may  ftiU  mainuin 

his  adion  of  covenant  againfi  the  kflee 

for  a  condition  broken  by  clie  aflignee, 

1S7,  ^Sq 
Leflee  for  years,  upon  condition  that  he  fhall 
not  alien  ^ny  part  above  three  years  during 
the  term,  and  if  he  do,  that  the  leafe 
(houlc!  br  void  ;  vho  lei3  for  three  years, 
and  r<)  from  three  ye^rs  to  ih»re  years, 
diirinjj  thr  t  rm  of  his  life;  whether  this 
be  a  breach  of  thr  condition,  511,  511 
Leafe  ft»r  year^,  upon  ionditn  p  rh^l  he  fl»;*l! 
not  alien  ^bovc  three  ye^rs  <ui»?ng  the 
term,  ut  jupra\  who  let*  ut  fufra ;  the 
lelfor  ,4c\epts  the  rent  of  the  ^ffiguee  at  a 
day  after  :  uhcihcr  this  acceptance  makes 
the  leafe  gcKKl,  5cc.  -  ^ii,  tii- 

Leaf*  f-ir  ycirN,  to  begin  after  a  former  lealc 
deteiminvd,  which  is  rrif-recited  ;  quxrc, 
whrn  the  lall  leale  fliall  commence,  39?, 
3V9»  400 
LtJie  tor  ve;ir8  by  deed  is  rafed  in  a  material 
p^rl  by  thr  UflVe  after  the  delivery  ;  whe- 
ther the  intcrtlt  and  ttrm  be  determined 
and  void  ;»s  well  as  the  deed,  3^9 

Leafe  Uy  a  bifliop  by  indeiiture,  refcr\ii.g  the 
ancient  rent  (but  mentions  nut  any  leot 
certain,  nor  lets  not  all  the  manor  toge- 
ther, which  was  ufually  demifed  under  one 
rent),  is  a  void  rcfervation,  and  a  void 
lea(e  againfl  the  fucceiTor,  -  95 

Wbal  fh  \\\  be  a  good  leafe  withm  the  ft;>tutcs 
of  3».  Hen.  S.    c.    .    acd   13.  £//z,    c    . 

22,  13 
Leafe  made   by  parfon,  patron,  and  ordi- 
nal y,  being  avoided  by  the  next  iocum- 
hcDt}  difchargeth  all  hit  (acccfors>  t^,  &$ 

Leafe' 


TABLE      OF     CONTENTS. 


{.eaff  for  ycara  by  huiband  and  wife  of  the 
Uods  or  the  wife  i  whether  void  or  void- 
able,       -  -  *        -        12.  185 

By  hufband  and  wife,  of  the  t^ndi  of  the  wife^ 
H  A  B  EKDU M  from  Miihiulnias  for  life,  and 
livery  it  made  af  er  Michttelmas\  vbe- 
thcrit  be  good,  -  -  171 

^afe  for  one-and-twenty  years,  rendering 
the  ancient  rent,  by  ttiC  biifband  only,  of 
the  I  mds  whereof  he  is  {oint-tenant  with 
his  wife  in  fee ;  whtcher  it  (hall  bind  the 
wife,         -  -  -  -         as,  23 

Leafe  for  years  by  hufband  feifed  in  right  of 
his  wife,  or  by  tenant  by  the  courtefy,  is 
void  by  bis  death,  and  not  voidable,  398, 
399 

Lcet, 

Where  it  may  be  within  another  leet,  and 
.  the  difference  betwixt  t  leet  and  a  tourn, 

75»  76 

Whether  for  amerciament  in  leets  and  court 

barons  upon  a  diftrefs,  damages  and  cofts 

ought  to  be  given  to  the  avowant,    533, 

534»  535 

Letter  of  Attorney. 

By  hufband  and  wife,  to  delivrr  a  leafc  upon 
the  land ;  whether  it  is  voic  or  voidable 
only  by  the  ^ftit'e,        -  -  185 

S^e  more  in  Leafes  ami  Livery  and  Seifin. 
Libels,  175. 

Liberate, 

Whether  it  may  be  by  an  adminiflrxtor  upon 
an  extent  fufd  by  the  ex«cutor,   451,  452 

Whether  the  fale  of  the  goO<U  of  a  bankrupt 
hy  the  commifHoners  to  another  of  them 
he  ^006  dUer  Uhfra/et        -  149>  *5^ 

See  lit.  Exeunt, 

Licence, 

To  inclofe  an  highway,  when  and  how  it 
ought  to  be  obtainedi         -  a66,  267 

Limitation  of  Eftates. 

What  fhall  be  faid  to  be  limitation  of  an 
ef)ate,  and  what  a  condition,    130,  131. 

367.  577 
Limitation  of  an  eftate   upon  a  poffibility 
after  a  poffibility,  is  void*  -  577 

Limitation  of  Aftions,  115. 
See  more  in  Statutes. 

Livery  and  Seifin. 

By  an  attorney. upon  a  leafe  for  life  a  drt 

"  ifatUji  inade  the  r4me  day  of  the  date.  It 

f  void  leafc  and  livery,    9^1  9^-  39t»  38^ 


LonJcHm 

Where  a  cuftom  there  may  be  pleaded 
againft  a  flatute,  •  347.  361 

How  the  eufloms  there  are  to  be  certi&ed 
into  Qth^.  courts,  •  516,  517 

One  taken  10  execution  in  F^om/ont  and  re« 
moved  hy  Aabfgis  corpus  into  the  king's 
bench,  fhall  be  committed  there  in  exe- 
cution for  that  debt,  and  having  dif« 
charged  all  caufes  in  the  king*!  bench*  Iball 
be  remanded,  -  -  tag 

Cuftom  for  a  feme  covert  merchant  there, 

Cuflom  that  one  being  apprentice  and  made 
fireeman  may  ufe  any  trade,  347.  36^* 
5«6,  s«7 

Cuftom  that  every  citizen  and  fireeman  oC 
London  may  devife  his  lands  in  mortmaiOf 

*4«,  576 

Cuftom  that  the  wife  fYiall  have  the  moiety 
of  the  goods  whereof  her  hufband  died 
pofTefTcd,  -  .  344»  34S\ 

An  aftiori  may  be  maintainable  in  Londomt 
which  is  not  adionable  in  the  courts  at 
Weftminfler,  -  -  350,  3«y 

Where  and  how  wills  of  lands  in  Lomdou  are 
to  be  proved,  -  -  396 

Aldermen  of  London,  their  privileges,    585 

Why  the  archbifhop  of  Cantfrhury  never 
makes  any  vilitation  in  L^iriioir diocefe,  349 

A^t  of  pailiament  for  the  relief  of  poor  citi- 
zens and  freemen  of  London,  being  fued 
tnere  under  forty  fhillings,         -         57a 

Cuitom  for  the  payment  of  tythes  for  houfet 
in  London,  and  where  the  fuit  fhall  be,  596 


M. 

Maintenance. 

Whether  it  be  maintenance  for  an  attomef 

to  folicit  another's  buGnefs    in  another 

court  thnn  where  he  is  attorney,  107.  x6o 

Information  upon  the  fUture  of  maintenancet 

aS*>  *33 
Manor. 

What  it  is,  and  what  fhall  he  reputed  parcel 
thereof,  and  what  time  is  fufficient  to  gain 
a  reputation,        ,  .  .         30I 

Marriage. 

If  a  woman  be  violently  taken  away  and 
married,  although  fhe  aflfcnts  thereto  by 
force,  it  is  a  marriage  within  the  ftatute  of 
3.  Hen,  7.         •  -    '       -  4S8 

Whether  a  woman  divorced  firom  her  huf- 
band, and  marrying  a  fecond  in  his  Kfa 
be  a  felon,  &c.         •         461,  46s»  a6s 

Fine  to  the  king  for  inreiglfng  one,  beiv^ 
4innk,  to  marry  in  ^^  ntghtt  kc.      A^> 
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Marfhal  of  the  Kkig's  Bench. 

Tlife  oAce^ervof  not  grantablc  for  jt9r$t 

587 

Thrp'itoii  of  the  king's  bench  it  not  «uy 

local  prifon  confined  to  one  pl^>      "o* 

Mcffuagc. 

WHat  Unci  paflTrtli  hy  the  gMnt  of  a  incf- 
iUA^cumftrtirtenitist  -  J  7 

Mifnomcr. 

Of  a  corporation,  where  it  (ImII  make  the 
deed  void,  -  -  160 

Of  ajtfrit>t  iri  his  chridian  namcy  whcthrr 
aided  by  the  ftatutet*  2029  203.  564 

Milprifion.    See  Amendments. 

Mif-rccital. 

<S#a(hifutet  quid  operatur^  i35»  «3^'  *3* 
OfTthe  kind's  patcnt8>  where  it  Ihal]  make 

i^ttti  void',  -  197,  ry8 

Of  a  former  leafe,  qw^re  when  the  fccc^nd 

lieafe  /hall  begin*         397,  39S.  400.  50a 

Mif-rctum  of  the  Sheriff,  223,  224* 

Mif-ufing  of  Proccfs, 
'Wicrtf'aidttf  by  the  ft-itutc  of  Jeofaih,  9#, 

Mif-trial. 

What  fliall  be  Wh\  to  he  a  miftri'tlf  i7-  »o. 
aoi,  203.  275.  284.  480 

Whtre  ic  fhatl  b?r  trf  mif- nsmtfl^  ar juror,  202, 
203 

AVhcr;  twenry-three  arc  only  rclurneci  up'»n 
the  *vemre  faciaSi  and  twenty-four  in  ihc 
habfui  corpora^  and  the  twenty-fourth  ju- 
ror not  returned  was  fworn,  wlicll»cr  it  b*- 
aided  by  the  ftatute  of  'jr.ofah^  27S 

Where  it  ianotaidcd  byanyoftiie  llatutes,284 

Monaflcry. 

Wheth<?r  rron'Orries  dfTolvrd  Hy  the  fla- 
tnte  ot  I".  //;;;.  8.  v%*hith  were  tVerd  from 
the  payiiiCiit  ot  tiihe,  be  within  tin:  tqiiitv, 

Alonftrcnis  dc  Fails, 

He  who  comes  in  hy  aA  of  law,  needs  not 
fhew  the  dre<ls  of  liis  rftate,  209 

\Vhere  upon  a  deed  of  covenant  to  raife  an 
life  out  of  a  particular  ettate  to  which  be 
is  not  p^rty,  and  yet  claims  by  that  deed, 
whether  he  may  plead  the  laid  deed  vvith- 
out  llK'wing  it,  and  where  it  ought  to  be 
ihewn,  -  -  4ti,  44a 

Where  the  obli^^nrifjn  (hall  be  flifwn  by  him 
w»»o  !•»  ;*fliguec  from  the  commiffioncrs  of 
bau'^rupt:',  -  -  209 


Mortgage. 

Devife  of  all  bis  goods  and  mortgages  to  his 
executors.  It  a  good  devife  of  the  land 
mortgaged,  -  -  37 

Devife  of  his  lands  in  A*  and  B,  to  fevcral 
perfons  ind  their  beira»  and  all  the  reft  of 
bis  goods,  Irafesy  eftatet  and  moftgagrty 
&c.  whereof  he  was  poffefled,  to  his  wife, 
whom  be  m^kes  ezecutrixy  an  eftate  for 
life  only  p^tfTed*         -  447-  449»  45« 

Upon  a  mortgage*  a  daughter  performs  the 
condition  to  pay  the  money*  a  fon  is  bonr 
after  ;  whether  the  daughter  may  rctain» 
or  that  the  fon  may  oufi  her*         «       \J 

MortiTaiy. 

Whether  a  prohibition  lies  for  fuing  for  a 
mortuary  in  the  ecclefiafiical  court*  137* 
138 

Murder. 

What  (hall  be  faid  to  be  murder,   x\\*  537* 

S38 
To  kill  an  officer  which  comes  to  arreft  one* 
although  he  ufcth  not  the  words  of  anrtft* 
nor  (hews  bis  warrant*  is  murder*  68. 183* 

5J7»  Vfi 
The  often  ftriking  and  killing  one  who  makes 
00  refiftance  is  nmrder*  •  t3i 


N. 

Name. 

N:»me  of  dignity  accepted  by  the  plaint'ffi 
hanging  the  writ  ;  whether  it  be  cauic 
to  abate  it,  notwilhftanding  the  ftatute  of 
I.  Edvj'  6.  -  -  104 

Name  of  dignity  of  a  baron  defcend*  npim 
one  who  i8  fued  by  the  name  of  knight ; 
what  remedy  he  hath  that  execution  fluU 
not  he  awarded  againft  him  bdt  as  againft 
a  peer  of  the  realm,         •  205,  aofc 

Name  of  dignity  of  b/*ronct  omitted  ;  whe- 
ther it  be  caufe  to  abate  the  writ,  and 
within  the  ftatute  of  i.  Edw>  6.    37 «» 3:* 

Name  of  corporations  miftaken*     571.  574 

Name  of  a  juror  miftaken,  by  what  ftatulcs 
aided,  -  -  202,  loj 

Whether  a  rfieriflf  ought  to  add  his  r.aroc  ot 
office  to  returns,  189,  190.   570.  595 

Wherv  letters  patents  name  lands  by  another 
name  th;in  whfii  they  came  to  the  king, 
yet  by  a  name  certain,  tiuid  inde  cpaBtvr% 

16S,  169 

UMe  Profcqui. 

Whether  it  may  be  entered  againft  one  de- 
fendant* and  judgment  prayed  againft  the 
other*  <  -  ft  38*  S43 
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iV*«  OhflatUe. 

Vfhtihtr  z  non  obflavtc  of  a  non- recital  or 
mif-recital  of  a  former  grant  in  the  king'*! 
patent  (bAll  aid  the  grantee  or  not«      I98 

Nonfuit. 

Upon  a  record  of  a  mi/i  priu$  roU  Tarring 
in  fub(tanc<r  from  the  plea  roil,  and  a  new 
'venire  fcuias  awarded,  agreeing  to  the 
plea  roil^  -  -  ^^%f  ao4> 

Notice. 

When  and  to  whom  it  onght  to  be  given, 

3+»  35-  «3»t  133    574..  j77 

Where  it  oaght  to  be  taken  upon  peril,  kc- 

39*>  393 

Of  a  by-law,  when  and  how  it  ought  to  be 

givcn»  -  •  498 

Nul  Ttil  Record. 
Plcaded»  •  297,  »9^-  5^S 

Nuifanccf. 

Wliether  the  cre^ing  of  a  gate  upon  the 
highway  to  open  and  Qiut  with  tb<f  hand, 
btr  a  nuifancr,  -  i84t  185 

Whether  every  one  may  abate  a  nuifance 
upon  the  highway,  -  xS4*  185 

Erecting  of  a  tallow  furnace,  &c.  a  nuifanctr, 

510 

Kuifanced  ought  to  be  certified  into  the 
court  tiiat  they  ar«r  abated  or  avoided,  be- 
Core  the  indictment  (hall  be  qualhed,   584 


Oath. 

Where  an  o«ith  may  be  enlarged  by  direftion 
of  Hate  for  the  executing  an  office,  with- 
out an  »£b  of  parliament,  -  2$ 

Obligation. 

Obligation  with  a  condition  and  a  bill  ob- 
ligatory, the  difference,  -  51^ 
Shall  not  be  void  by  vitious  writing,      416. 

418 
Obligations  and  bills  obligatory,  how  they 

differ,  -  -  ^1$ 

Obligation  general  for  the  i^rformance  of 

covenants  doth  not  alter  the  nature  of 

reac  but  that  it  ought  to  be  demanded, 

76,  77 
Obligation  with  condition  for  perPormance  of 

a  Hmoniacal  contrad  is  void,      36 r.  425, 

426 
With  a  condition  to  refign  a  benefice  upon 

requeft;  whether  the  condition  be  fimo- 

pineal  and  makeatbc  obUgatloD  foid^  t%9 


With  a  conditiem  to  pay  upon  tlic  31ft  of 
September,  payment  i«  pleaded  to  be  at 
the  day  |  and  the  verdid  fb«nd  tliere  HM 
no  payroeot  the  faid  %i(k  d«y  78 

With  a  condition  for  the  payipevt  of  money 
at  St  day ;  bow  it  ftiall  be  difcharftd  b|P 
accept;mce  of  another  boad  before  the 
day  or  after,  -  gs,  H.  19S 

With  a  condition  that  the  hufband  (hall  fuf- 
fer  his  wife  to  enjoy  the  goods  of  her  firft 
huiband  without  claim  ;  what  fliall  be  faid 
to  oe  a  breach  thereof,  •  ao^ 

.  By  the  hufbanci,  with  a  condition  to  fuffer 
his  wife  to  make  a  will  1  whether  it  fliaU 
bind  him,  and  what  will  the  wife  in  fuch 
cafe  may  make,  219,  1x0.  597 

With  a  condition  where  it  (hall  be  good,  ac- 
cording to  the  intearion  of  the  partiei, 
though  not  according  to  the  wordii  a  199 
220 

With  a  condition,  where  it  (hall  be  taken  ac- 
cordiag  to  common  parlance,  &c.        a 26 

Whether  an  obligaeioa  may  be  taken  by  a 
flicriff,  -  -  sty 

Obligation,  ^*  quinginta"*  iox  **  qutHquagiMtat"' 

Occupancy,  477. 
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fpiritual  court  for  defamation,  is  a  good 
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defamation,  •  -  na 

Two  obligees  jointly  and  feverally ;  one 
being  fued  and  pleading,  the  plaintiff  en- 
ters a  retraxit  t  whether  tttis  be  a  releafe 
and  difcharge  to  the  other,         •  551 

Relief.     See  Ward. 


Remainder. 

Whether  the  remainder  of  a  term  may  he  li- 
mited after  the  drath  of  the  firft  devifec, 
without  iflue  then  living;  and  whether  it 
may  be  deftroyed  by  the  alienation  of  the 
(ir(t  dcvifee,  •  -  130 

Remainder  to  the  firft  fon,  tenant  for  life, 

who  hath  ifl\ir,  and  to  his  heirs ;  and  fo 

to  the  fecop.d  fon,  remainder  to  his  heirs  i 

whether  the  fee  vcfts  prefently,     -      364 

See  Revei  fion. 

Remitter. 

Where  it  (hall  be  eftcppcd  by  a  warranty  de- 
fcended,  -  .  145 

Rent. 

Ought  to  he  demanded, although  there  bean 
obligation  for  the  per  formal. cc  of  all  co- 
venants and  payments,  •  76,  77 

Rent- charge  for  life  fufpended  by  atcep- 
i**nce  of  a  leafe  for  years  of  the  l^.nd,  h 
again  revived  by  furrcnder  of  the  leafe,  loi 

Rent  charged  by  tenint  for  life,  and  con- 
firTivd  by  him  in  remainder  within  age^ 
how  it  (hail  enure  and  how  bind,     -    103 

Whcierent  it  grttited  of  x+l.  per  atKum, 
bubendum  7I.  from  fuch  a  lirrc  for  3a 
years,  and  the  other  7J.  from  arothtr  time 
for  ^%  years  :  and  if  the  ftid  14!.  per  ati- 
nam  be  behmd,  &c.  that  he  may  dill  rain, 
&c.  whether  this  be  one  or  fevcral  rents, 

'54 

Where  the  lr(rfe  covenants  to  pay  to  hia 
It  (Tor  and  his  heirs  fuch  an  annual  fum  : 
whether  this  (hall  be  accounted  a  rent  re- 
fervcd,         -  -  •  207 

Where  in  a  Icafc  forycars  rent  is  covenanted 
to  be  paid  to  the  UiTor,  his  heirs  and  ad- 
miniftratois  s  v/hether  it  ihall  be  paid  to 
the  heirs  and  executors,  -  207 

Whether  rent  rcferved  to  one  during  the 
term  (hall  goto  his  executois,       •      289 

Referifando  et  folvendo  rent  to  the  hu(band 
and  Wife,  upon  a  leafe  of  land  of  the  huf- 
band's  i  whether  it  IhaN  be  a  good  refer- 
vation  to  the  wife  •  ag8v  289 

Refer vatiun  in  a  leafe  of  the  axioitst  t«^v^^<v<v. 
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Affifc  brought  of  a  rent  feck»  -         508 

Repleader* 

ShaJI  not  be  allowed  where  admifISon«  indi* 
tution  and  induAion  is  pleadcdf  and  ifluc 
is  joined  upon  the  admtifion  and  inftitu- 
tiouy  where  it  ought  to  have  been  upon 
theindoaion,  •  *  %%o 

Replication. 

Where  a  replication  at  large  may  be  to  a  bar 
atlarge.  •  •  384 

Intend  aient  fhall  not  make  a  replication 
good,        .  •  .        8».  94 

If  the  replication  be  not  good,  yet  if  the 
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did  not  conclude  his  plea  ;  et  hoc  petite 
quhd  imquiraiur  per  patriam^        •  1 64 

Where  there  ought  to  be  a  fpecial  replica- 
tion, -  -  -  5>4 

Repugnancy. 

Where  a  repugnant  clanfe  to  the  premifes 
(ball  be  void,  and  ihall  not  deftroy  the 
premifes,  -  -  367 

Where  a  vtrdld  (ball  be  void,  by  rcafon  of 
repugnancy,         •  -  495 

Requeft. 

Where  it  ought  to  be  alledged  in  an  a/fump' 
Jitf  '  '  34»  35-  '39 

^here  fpecial  i^qued  ought  to  be  alledged. 

Where  a  man  is  bound  to  do  a  thing  vpon 
requeft,  or  rrafonable  requeft*       299,  300 
See  tit*  Demand. 


the  heir  and  ttrre-teneuitt     195,  a$6.  31I1 

3'J 

Upon  an  extent  made  after  the  death  of  the 

coaufte,  ♦SOf+Sij  45*- 458.459 

Whether  a  rciurn  by  the  (heriff  of  a  ^ventre 

faiiasi  by  his  name  and  addition,  nuper 

viceeomes  be  good  or  no,         189,  190.  570 

In  an  habeas  corptUf  the  returning  the  cau<e 

of  the  commitment  of  the  pnloner  ought 

to  be  certain,  •  -        '33 

Retraxit, 

Two  obligees  jointly  and  feverallyt  one  being 
fued  and  pleading,  the  plaintiff  enters  a 
retraxit  I  whether  this  be  a  releafe  and 
diicharge  to  the  other,  -  551 

Reveriion. 

Where  a  reveriion  only  is  granted,  whether 
lands  in  poiTeffion  pa  ft  thereby,      -      400 

Where  the  leiTor  waves  the  poiTcfiion,  ihc 
revet  (ion  falls  in  eje  before  the  Icflfee  f^r 
years  enter,  -  -  1,3 

Grant  of  a  remainder  or  reverBon  to  com- 
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RcTocatidn. 
What  fliall  be  fatd  to  be  a  revocaUon  of  a  will, 

»3»  »4 

What  (hall  be  faid  to  tie  a  revocation  of  a 

former  deedi  -  ^  472 

Riots* 
Judgment  in  a  riot  and  refcoosj       ^06,  507 
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Receipt. 

Where  receipt  (hall  be  after  receipt,  and  what 
(hall  be  a  traverfe  where  caufe  of  receipt  is 
alledged,  •  161,  263 

Refcous.   See  Execution. 

Rcfcrvation.    See  Rent. 

Refponeies  Oujier. 
Where  it  (hall  be  awarded, 


9S^« 


Return. 


What  (hall  be  a  gopd  return  by  the  (herififia 
^Jciref attar  upon  a  recognizance  againft 


s. 

Scire  Facias, 

It  cannot  be  opon  a  judgment  in  any  court 
but  in  that  wherein  ir  was  given,  ahboogh 
it  be  removed  in  chancery  by  certiorari  ei 
manJamus  by  mittimuj  out  of  the  king's 
bench,  -  *    •  34. 

The  firt/cire  facias  upon  a  recognizance  to 
have  exrcuf  on,  ought  to  be  In  the  county 
where  it  was  ^cknowledgec^,        -        313 

Tvio  feire  facias  into  two  feveral  counties, 
although  death  be  alledged  in  the  ooe>  it 
ihall  not  prejudice  the  other,        -       51S 

Granted  agninil  the  adminiftrator  upon  the 
recovery  of  a  debt  againft  an  execut»'r, 

.  who  died  iate(tate  of  a  debt  of  the  tcfta- 
tor's,  -  -  -     16/ 

WYitXhtT  fcire  facias  liet  to  have  eJiecnt:e«, 
where  the  party  taken  in  execution  hf 

-  capias  efcapes  and  r«fcues  bimfelf,  140.255 

To  have  execution  of  a  judgment  in  drbt  hy 
thehuiband,  -  108.227 

Upon  a  recognizance  of  the  father's  agaialt 
the  heir  and  terr€*ietuoti%  how  it  ought  to 
be  returned;  •>         a95. 311, 3x3 

Brottghl 
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Upon  a  rccoi;nizancc  of  the  good  beh;*viour, 

49«^>491? 

Seal. 

Where yi^^  magnoftgillo  Anglix  ought  to  be 
pleaded,  either  in  letters  patents  or  pro- 
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Serjeants  at  Law. 
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Created,  -  12.71.84.197.567.584.600 
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fcrjcant  at  law,  -  375 

Servant. 
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condition  than  his  mafter,  -  447 

Sheriff. 
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the  exchequer,  13,  14,  595 
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cer to  returns,        189,  190.  572,  573.  595 

Whether  he  may  execute  a  writ  where  him- 
felf  is  party,  -  -  416 

If  he  arreft  one  by  capias,  and  returns  not  the 
writ  at  the  day»  it  is  a  tortious  arreft :  but 
not  fo  in  bis  fervant  or  bailiff,       446,  447 

Upon  ffcapeofone  in  execution >  it  is  at  the 
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Aeriff,  «  «  xoo 
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4Si«458»459 
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53  9 »  54<^ 

Information  againft  an  nnder-flierifl  for  fv* 

veral  foul  mildcmeanors,  -  56*^ 

Ship-money,  524.  6oi» 

Simony. 

What  it  is,  and  if  it  were  an  offence  before 
the  ftatute  of  31.  E/Zs.  whereof  the  com- 
mon law  look  any  notice,      331.  351.  361 

Whether  it  be  fuch  an  offence  as  fliall  avoid 
an  ajfumpfit  or  obligation>     337.  351.  361. 
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Whether  an  obligation  entered  by  the  parfou 
to  bis  patron  to  refign  be  fimonyt  •     i8» 

Soldiers. 

Wl^ether  their  departing  from  their  conduc- 
tor without  licence  be  felony,        -         71 

Clerks  and  attornies  of  the  courts  at  ffV//- 
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It 

Solicitor. 
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Solicitor  General,  his  annual  fee,    376 

Statute  Staple. 
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Whether  one  who  claims  by  a  conufor  by 
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Statutes  of  explan;ttion  muil  be  conftrucd 

only  according  to  the  words,  and  not  with 
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See  tit.  Damages. 
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Wejlm^  a«c*  2*  pledges  found  upoa  re^U.n'vQ.^ 
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